58th Legislature HB0127.02

HOUSE BILL NO. 127
INTRODUCED BY FRITZ
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

ABILLFORANACTENTITLED: "AN ACT GENERALLY REVISING CONSUMER PROTECTION AND UNFAIR
TRADE PRACTICES, TELEMARKETING FRAUD PREVENTION, AND VEHICLE WARRANTY LAWS;
DEFINING "CONSUMER" AND DELETING THE DEFINITION OF "NATIONAL ADVERTISING"; CLARIFYING
EXEMPTIONS FROM THE PROVISIONS OF THE MONTANA UNFAIR TRADE PRACTICES AND CONSUMER
PROTECTION ACT OF 1973; PROVIDING THAT THE DEPARTMENT OF ADMINISTRATION MAY BRING AN
ACTION TO RESTRAIN UNFAIR METHODS OF COMPETITION OR UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN LEWIS AND CLARK COUNTY WITHOUT CONSENT OF THE PARTIES; REMOVING THE
PROVISION THAT INJUNCTIONS TO RESTRAIN UNLAWFUL ACTS BE ISSUED WITHOUT BOND;
PROVIDING THAT THE STATEISENTITLED TOATTORNEY FEES AND COSTS IF IT PREVAILS IN CERTAIN
CONSUMER PROTECTION ACTIONS; INCREASING THE MINIMUM DAMAGES FOR UNLAWFUL ACTS TO
$500 AN
FINE FOR UNLAWFUL ACTS TO $10,000; REVISING THE DEFINITION OF "ARTICLE OF COMMERCE";

; INCREASING THE MAXIMUM CIVIL

DELETING PROVISIONS ON COST SURVEYS AS EVIDENCE OF COST AND ON ESTABLISHMENT OF
COST SURVEYS; DELETING PROVISIONS ON FORCED SALES AS A BASIS OF COST PRICE; DELETING
PROVISIONS RELATING TO FAIR PRICES FOR AGRICULTURAL PRODUCTS; DELETING PROVISIONS
RELATING TO CERTAIN REBATES; PROVIDING THAT THE DEPARTMENT OF ADMINISTRATION'S
OBLIGATION TO ENFORCE CERTAIN PROVISIONS OF THE UNFAIR TRADE PRACTICES LAWS IS
PERMISSIVE RATHER THAN MANDATORY; INCREASING THE MAXIMUM PENALTY FORAVIOLATION OF
ADEPARTMENT ORDER UNDER THE UNFAIR TRADE PRACTICES LAWS TO $10,000; INCREASING THE
RECOVERY FOR APERSON BRINGING AN ACTION UNDER THE UNFAIR TRADE PRACTICES LAWS AND
PROVIDING FOR ATTORNEY FEES AND COSTS FOR PREVAILING PARTIES; BEEEANG-ECERTAIN

: PROVIDING THAT A
VIOLATION OF CERTAIN PROVISIONS OF THE UNFAIR TRADE PRACTICES LAWS MAY BE A FELONY
RATHER THAN AMISDEMEANOR; GENERALLY REVISING LAWS REGARDING PERSONAL SOLICITATION
SALES; REVISING THE DEFINITION OF "PERSONAL SOLICITATION"; ELIMINATING THE DISCLOSURE
OBLIGATION EXEMPTION FORNONPROFIT ORGANIZATIONS; CLARIFYINGWHEN ABUYER'SRIGHT TO
CANCEL BEGINS TO RUN; INCREASING THE BUYER'S RECOVERY UNDER REVOKED PERSONAL
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SOLICITATION SALES; REWWSING—THEBEFANHHON—OF—SUPERWVSED—HINANCIAEINSTHTFUHON":

: CLARIFYING THE EXISTENCE OF A
TELEMARKETING AND CONSUMER FRAUD AWARENESS PROGRAM; PROVIDING THAT SOME CLAIMS
UNDER THE MONTANA TELEMARKETING REGISTRATION AND FRAUD PREVENTION ACT MAY BE
BROUGHT IN JUSTICE'S COURT; PROVIDING THAT VIOLATION OF CERTAIN NEW VEHICLE WARRANTY
LAW PROVISIONS MAY BE A FELONY RATHER THAN A MISDEMEANOR; INCLUDING MOTORCYCLES IN
THE DEFINITION OF "MOTOR VEHICLE"; INCREASINGTHE-WARRANTY-PERIOBFOR-ANEW-MOTOR
YEHCEHEFROM-18;6601T6-36,066- MILES-OFOPERATHON PROVIDING THAT NEW MOTOR VEHICLE

WARRANTIES APPLY TO MOTOR VEHICLES REGISTERED IN THIS STATE; PROVIDING FOR AN

ARBITRATOR TO BE CHOSEN BY THE DEPARTMENT OF ADMINISTRATION INSTEAD OF THE USE OF
AN ARBITRATION PANEL; AMENDING SECTIONS 30-14-102, 30-14-105, 30-14-111, 30-14-131, 30-14-133,
30-14-142, 30-14-202, 30-14-213, 30-14-219, 30-14-220, 30-14-222, 30-14-223, 30-14-224, 30-14-501,
30-14-502, 30-14-503, 30-14-504, 30-14-506, 30-+4=-1463;30-14-146430-14-1465; 30-14-1406, 30-14-1407,
30-14-1413, 61-4-501, 61-4-516, 61-4-518, AND 61-4-519, MCA; REPEALING SECTIONS 30-14-210,
30-14-211, 30-14-212, 30-14-214, AND 30-14-215, ANB-36-14-225; MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 30-14-102, MCA, is amended to read:

"30-14-102. Definitions. As used in this part, the following definitions apply:

(1) "Consumer" means a person who purchases or leases goods, services, real property, or information

primarily for personal, family, or household purposes.

(2) "Department" means the department of administration created in 2-15-1001.

2)(3) "Documentary material" means the original or a copy of any book, record, report, memorandum,
paper, communication, tabulation, map, chart, photograph, mechanical transcription, or other tangible document
or recording;-wherever-sitaate.

3)(4) "Examination" of documentary material includes the inspection, study, or copying of documentary
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material and the taking of testimony under oath or acknowledgment in respect to any documentary material or

copy of documentary material.

(5) "Person" means natural persons, corporations, trusts, partnerships, incorporated or unincorporated
associations, and any other legal entity.

(6) "Trade" and "commerce" mean the advertising, offering for sale, sale, or distribution of any services,
and any property, tangible or intangible, real, personal, or mixed, and or any other article, commodity, or thing
of value, wherever located, and includes any trade or commerce directly or indirectly affecting the people of this

state."

Section 2. Section 30-14-105, MCA, is amended to read:
"30-14-105. Exemptions. Nothing-inthis This part shatt does not apply to:
(1) actions or transactions permitted under laws administered by the Montana public service commission

or the state auditor

(2) acts donebythe of a retail merchants merchant, publisher, owner, agent, or employee of a
newspaper, periodical, or radio or television station or advertising agency in the publication or dissemination of

an advertisement; when the merchant, publisher, owner, agent, or employee did not have knowledge of the false,

misleading, or deceptive character of the advertisement and-didrnot-have—adirectfinanciatinterestin—the
atdvertised-productor-service:.
3 onal i

Section 3. Section 30-14-111, MCA, is amended to read:

"30-14-111. Department to restrain unlawful acts. (1) Whenever the department has reason to believe
that any a person is using, has used, or is about to knowingly use any method, act, or practice declared by
30-14-103 to be unlawful and that proceeding would be in the public interest, the department may bring an action
in the name of the state against stueh the person to restrain by temporary or permanent injunction or temporary
restraining order the use of stieh the unlawful method, act, or practice; upon the giving of appropriate notice to
that person.

(2) The notice must state generally the relief sought and be served in accordance with 30-14-115 atleast

20 days before the hearing of the action where in which the relief to-be sought is a temporary or permanent
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injunction. The notice for a temporary restraining order is governed by 27-19-315.

(3) Fhe An action under this section may be brought in the district court in the county in which sueh a
person resides or has his the person's principal place of business or;-with-consentoftheparties; maybe-brought

in the district court of Lewis and Clark County.

(4) Fhecotrtsare A district court is authorized to issue temporary or permanent injunctions or temporary

restraining orders to restrain and prevent violations of this part;and-such-injunctions-shat-be-issued-without

Section 4. Section 30-14-131, MCA, is amended to read:

"30-14-131. Restoration -- court orders -- state attorney fees and costs. (1) (a) The court may enter

make-stch-additionat orders or judgments as-may-be necessary to restore to afty a person any moneys money
or property, real or personal, which that may have been acquired by means of any practice in this part declared
to be unlawful, including the appointment of a receiver or the revocation of a license or certificate authorizing that
person to engage in business in this state, or both.

(b) The court may enter any other order or judgment required by equity to carry out the provisions of this

part.

(2) Ifthe state prevails in any action brought under this part, the court shall award the state its reasonable

attorney fees and costs incurred in bringing the action."

Section 5. Section 30-14-133, MCA, is amended to read:

"30-14-133. Damages -- mandatory treble damages -- notice to public agencies -- attorney fees

-- prior judgment as evidence. (1)

y A consumer who suffers any ascertainable loss of money

or property, real or personal, as a result of the use or employment by another person of a method, act, or practice
declared unlawful by 30-14-103 may bring an individual efaimbutrotor BUT NOT a class action under the rules

of civil procedure in the district court of the county in which the seller, or lessor, or service provider resides or has

his its principal place of business or is doing business to recover actual damages or $266 $500, whichever is

greater. An individual claimbttnot-a—etass—action; may be brought in justice's court. The court may,in-its

discretion; shall-absentan-honestmistake; MAY, IN ITS DISCRETION, award up to three times the actual damages

sustained and may provide steh any other equitable relief as that it considers necessary or proper.

(2) Upon commencement of any action brought under subsection (1) efthis-section, the clerk of court
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shall mail a copy of the complaint or initial pleading to the department and the appropriate county attorney and,
upon entry of any judgment or decree in the action, shall mail a copy of sueh the judgment or decree to the
department and the appropriate county attorney.

(3) Inany action brought under this section, the court may award the prevailing party reasonable attorney
fees incurred in prosecuting or defending the action.

(4) Any permanent injunction, judgment, or order of the court made under 30-14-111 shaltbe is prima
facie evidence in an action brought under this section that the respondent used or employed a method, act, or

practice declared unlawful by 30-14-103."

Section 6. Section 30-14-142, MCA, is amended to read:

"30-14-142. Penalties. (1) A In addition to any fine that a person might be subject to under subsection

(2), a person who violates the terms of an injunction or temporary restraining order issued under 30-14-111 shall
forfeit and pay to the state a civil fine of not more than $10,000 for each violation. For the purposes of this section,
the district court issuing an injunction or temporary restraining order retains jurisdiction and the cause must be
continued, and in those cases, the department, acting in the name of the state, may petition for recovery of civil
penalties.

(2) In an action brought under 30-14-111, if the court finds that a person is willfully using or has willfully
used a method, act, or practice declared unlawful by 30-14-103, the department, upon petition to the court, may

recover on behalf of the state a civil fine of not more than $+,666 $10,000 for each violation. The fine provided

for in this subsection is in addition to any liability that a person might be subject to under subsection (1).

(3) A person who engages in a fraudulent course of conduct declared unlawful by 30-14-103 shall upon
conviction be fined an amount not more than $5,000, imprisoned for not more than 1 year, or both, in the
discretion of the court. Nething-inthis This subsection timits does not limit any other provision of this part.

(4) For purposes of this section, a willful violation occurs when the party committing the violation knew

or should have known that the conduct was a violation of 30-14-103."

Section 7. Section 30-14-202, MCA, is amended to read:

"30-14-202. Definitions. As used in this part, unless the context indicates otherwise, the following
definitions apply:

(1) (a) "Article of commerce" includes but is not limited to any commaodity, product, service or output of

a service trade, or any product of the soil.
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(b) The term does not include:

(i) a product or service of a public utility;
(i) an insurance product or service; or
(iii) a security.

(2) "Business" includes any person, domestic or foreign, engaged in the production, manufacture,

distribution, purchasing, or sale of any article of commerce within the state of Montana.

(3) (a) "Cost", as applied to production, includes the cost of raw materials, labor, and all overhead
expenses of the producer.

(b) Cost, as applied to distribution, means either the invoice price of the article or product sold or the cost
to the dealer or vendor for replacing the article or product in the quantity last purchased within 90 days prior to
the sale of the article or product, whichever is less, minus all trade discounts except customary cash discounts
plus the cost of doing business by the vendor.

(4) "Cost of doing business" or "overhead expense" includes all costs of doing business incurred in the
conduct of a business and includes but is not limited to the following items of expense:

a) labor (including salaries of executives and officers);
b) rent;
c) interest on borrowed capital;

d) depreciation;

(

(

(

(

(e) selling cost;
(f) maintenance of equipment;

(g) delivery costs;

(h) credit losses;

(i) all types of licenses;

(j) taxes; and

(k) insurance and advertising.

(5) "Customary cash discount” means any allowance not exceeding 2%, whether a part of a larger
discount or not, made to a wholesale or retail vendor when the vendor pays for merchandise within a limited or
specified time.

(6) "Department" means the department of administration provided for in 2-15-1001.

(7) "Person" includes any person, partnership, firm, corporation, joint-stock company, or other

association engaged in business within this state.
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(8) "Vendor"includes not only any person acting as one known generally and legally as a vendor but also
any person who performs work upon, renovates, alters, or improves any personal property belonging to another

person."

Section 8. Section 30-14-213, MCA, is amended to read:

"30-14-213. Sales excepted. Sections Section 30-14-209;30-+4-240and-36-14-242-do does not apply
to any sale made:

(1) in closing out in good faith the owner's stock or any part thereof of the stock for the purpose of
discontinuing his the owner's trade in any article of commerce;

(2) of seasonal goods;

(3) in good faith of perishable goods to prevent loss to the vendor by spoilage or depreciation;provided
if notice is given to the public thereof of the sale;

(4) when the goods are damaged or deteriorated in quality and notice is given to the public thereof of
the sale;

(5) by an officer acting under the orders of any court;

(6) in a good faith endeavor to meet the legal prices of a competitor selling the same article of commerce
in the same locality or trade area; or

(7) to the state of Montana or any of its institutions."

Section 9. Section 30-14-219, MCA, is amended to read:
"30-14-219. Recovery on illegal contracts forbidden. A contract, express or implied, made by a

person in violation of any of the provisions of 30-14-205 through 30-14-209, 30-14-213, or 30-14-216 through

30-14-218 is an illegal contract and-re upon which a recovery thereorr may not be had."

Section 10. Section 30-14-220, MCA, is amended to read:

"30-14-220. Enforcement by department. (1) The department shat may prevent a person from violating
any of the provisions of this part.

(2) Upon receiving notice that a person is violating or has violated any of the provisions of this part, the
department shall immediately direct the person giving the notice either to appear before the director of the
department or to make a written reply to show probable cause of a violation. If probable cause is shown, the

department shalt: may
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f&) make its own investigation:.

(3) (a) If the department, after an investigation, has reason to believe that the person has been or is
engaging in any course of conduct or doing any act in violation of this part and or if it appears to the department
that a proceeding by it would be in the interest of the public, it shatt may issue and serve upon the person a

complaint stating the charges and containing a notice of a hearing, at-aptace the location of the hearing, and

tpon-aday the date of the hearing, which may not be less than 5 days after the service of the complaint.

(b) A complaint may be amended by the department in its discretion at any time 5 days prior to the

issuance of an order based on it.

(c) Fhe A person socomptained-against who is the subject of a complaint may appear at the ptace-and
time-sofixed hearing and show cause why an order should not be entered by the department requiring stich the

person to stop the violation of the law charged in the complaint.

(d) Any person may make-apptication apply and upon showing good cause shownmay be allowed by
the department to intervene and appear in the proceeding by counsel or in person.

(e) The testimony in the proceeding shatt must be reduced to writing and filed with the department.

(f) If upon the conclusion of the hearing the department betieves determines that the act or conduct in

question is prohibited by this part, it shall make findings of fact in writing and issue and cause to be served on
the person charged an order requiring stich the person to stop the aets act or conduct.

(g) Until a transcript of the record in the hearing has been filed in a district court, the department may
at any time, upon the notice and in the manner it considers proper, modify or set aside, in whole or in part, a
report or an order made or issued by it under this section.

(4) A court reviewing an order of the department may issue stich writs as that are ancillary to its
jurisdiction or that are necessary in its judgment to prevent injury to the public or to competitors pending the
outcome of the suit.

(5) To the extent that the order of the department is affirmed, the court shall thereupon issue its own
order eommanding-obedience-to requiring compliance with the terms of the order of the department.

(6) Proceedings under this section shalt must be given precedence over other civil cases pending in the
district court and shatt must be in every way expedited.
(7) A person who violates an order of the department after it has become final and while the order is in

effect shall forfeit and pay to the state a penalty of not more than $+;666 $10,000 for each violation.
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(8) The remedies and method of enforcement of this part provided for in this section are concurrent and

in addition to the other remedies provided in this part."

Section 11. Section 30-14-222, MCA, is amended to read:

"30-14-222. Injunctions -- damages -- production of evidence. (1) Any person;if who is or might be

injured thereby, the department, or the attorney general may maintain an action to enjoin aeontintance-of an act
that is in violation of 30-14-205 through 30-14-209, 30-14-213, or 30-14-216 through 30-14-218 and for the

recovery of damages. If in—stich—action the court finds that the defendant is violating or has violated any of the
provisions of 30-14-205 through 30-14-209, 30-14-213, or 30-14-216 through 30-14-218, it shall enjoin the

defendant frema—continuance-thereof. It is not necessary to allege or prove actual damages to the plaintiff.
(2) (a) In addition to steh injunctive relief, the plaintiff is entitled to recover from the defendant the greater
of three times the amount of actual damages sustained or $1,000.

(b) In addition to any amount recovered pursuant to subsection (2)(a), a plaintiff who proves a violation

of 30-14-209 is entitled to $500 a day for each day that a violation of 30-14-209 occurred.

(3) A defendant in an action brought under this section may be required to testify under the Montana
Rules of Civil Procedure. In addition, the books and records of afy-stich the defendant may be brought into court

and introduced into evidence by reference. Ne-information-se Information obtained pursuant to this subsection

may not be used against the defendant as a basis for amisdemeanor prosecution under 30-14-205 through
30-14-209, 30-14-213, 30-14-216 through 30-14-218, and or 30-14-224.

(4) (a) If the department or the attorney general prevails in an action, the department or attorney general

is entitled to attorney fees and costs.

(b) In an action brought by a party other than the state, the prevailing party is entitled to attorney fees

and costs."

Section 12. Section 30-14-223, MCA, is amended to read:
"30-14-223. Bepartmentto-institute Department’s institution of suit. Upon the third violation of any

of the provisions of 30-14-205 through 30-14-209, 30-14-213, or 30-14-216 through 30-14-218 by any business,
the department shalt may institute properstitsorquo-warrantoproceedings a proceeding in a court of competent

jurisdiction for the forfeiture of its the business's charter, rights, franchises or privileges, and powers exercised

by steh the business and to permanently enjoin it from transacting business in this state. If in suehaction the
proceeding the court finds that the business is violating or has violated any of the provisions of 30-14-205 through
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30-14-209, 30-14-213, or 30-14-216 through 30-14-218, it the court shall enjoin the business from doing business

in this state permanently or for stueh a period of time as that the court orders or the court shall annul the charter

or revoke the franchise of steh the business."

Section 13. Section 30-14-224, MCA, is amended to read:

"30-14-224. Penalties. (1) Except-as—otherwiseprovided—in—this—sectionr—a A person, whether as
principal, agent, officer, or director, who intentionally violates any of the provisions of 36-14-266-through
36-14-248 30-14-207 through 30-14-209, 30-14-213, or 30-14-216 through 30-14-218 is guilty of amisdemeanor

an offense for each singte violation and upon conviction thereofshalt may be fined an amount not less than $466

$1,000 or more than $+;660 $10,000 er and shall be imprisoned for a term not to exceed 6-months 2 years;or
both.

(2) A violation of 30-14-205 is punishable by imprisonment ifrthe-cotuntyjait for a period of not tess-than
24-hotrsor more than 4-year 5 years orby, and the offender may be subject to a fine in an amount not exceeding

$25,000;-orboth.

(3) When there is a violation of 30-14-216, in addition to the penalty specified in subsection (1), the court
before which a conviction is had shall, within 10 days after judgment of conviction is given, forward a certified
copy of the judgment to the department of agriculture and that department shall revoke any license issued to the
convicted person soconvicted. th-stch-caseno A new license may not be granted to the person whose license
is revoked or to anyone either directly or indirectly engaged with him that person in steh that business for a period

of +year 5 years."

Section 14. Section 30-14-501, MCA, is amended to read:
"30-14-501. Purpose. The purpose of this part is to afford eoastumers persons subjected to high

pressure personal solicitation sales tactics a cooling-off period."

Section 15. Section 30-14-502, MCA, is amended to read:
"30-14-502. Definitions. As used in this part, the following definitions apply:

(1) "Buyer" means anyone who gives a consideration for the purchase or use of goods or services.

(2) "Personal solicitation" means any attempt by a seller whoregttarty-engages-in-transactions-of the
samekind to sell goods or services which-are-primarity-forpersonalfamily;-orhousehold-ptrposes; when either

the seller or a person acting for him the seller contacts the buyer by telephone or in person other than at the place
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of business of the seller, except:

(a) an attempted sale in which the buyer, prior to the attempted sale, personally knows the identity of

the seller, the name of the business, firm, or organization ke that the seller represents, and the identity or kinds
of goods or services offered for sale;

(b) an attempted sale in which the buyer has initiated the contact with the seller;

(c) an attempted sale of a newspaper subscription in which the seller is a minor engaged in both the
delivery and the sale of the newspaper; of

(d) an attempted sale of an insurance policy; or

(e) an attempted sale of more than $5,000 of goods or services that are not primarily for personal, family,

or household purposes.

(3) "Personal solicitation sale" means the purchase, lease, or rental of any goods or services following
a personal solicitation by the seller or a person acting for him the seller; provided if the buyer is required to give
consideration in excess of $25 in cash or credit therefor.

(4) "Seller" means a lessor, renter, or anyone offering goods or services for consideration, including an

assignee of a seller."

Section 16. Section 30-14-503, MCA, is amended to read:

"30-14-503. Disclosure obligation. Before any personal solicitation, each seller shall, at the time of
initial contact or communication with the potential buyer, clearly and expressly disclose the individual seller's
name, the name of the business, firm, or organization ke that the seller represents, and the identity or kinds of
goods or services ke that the seller wishes to demonstrate or sell;-and-thathe-wishes-to-demonstrate-orselt-the
identifiecd-goods-or-services. When the initial contact is made in person, the seller shall also show the potential
buyer an identification card which that clearly states the seller's name and the name of the business or

organization he that the seller represents. The disclosures required by this section shalt must be made before

asking any questions or making any statements except an initial greeting. Nonprofitoerganizations-are-exempt

from-therequirements-of- this-section: Failure to provide the information required by this section is a violation of
30-14-103."

Section 17. Section 30-14-504, MCA, is amended to read:
"30-14-504. Buyer's right to cancel -- time allowed -- notice -- return of goods. (1) Except as

provided in subseetion{5) subsections (5) and (6), in addition to any other right etherwise to revoke an offer, the
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buyer or any other person obligated for any part of the purchase price may cancel a personal solicitation sale until
midnight of the third business day after the day on which the buyer has signed an agreement or offer to purchase
relating to stch a sale, provided that in the case of a personal solicitation sale made by telephone, the buyer may
cancel at any time prior to his the buyer's signing of an agreement or offer to purchase relating to steh the sale.

(2) Cancellation occurs when written notice of cancellation is given to the seller.

(3) Notice of cancellation, if given by mail, is considered given when deposited in a mailbox properly
addressed and postage prepaid.

(4) Notice of cancellation need not take the form prescribed and shattbe is sufficient if it indicates the
intention of the buyer not to be bound.

(5) A personal solicitation sale may not be canceled if, in the case of goods, the goods cannot be
returned to the seller in substantially the same condition as when received by the buyer.

(6) A buyer's right to cancel does not commence running until the seller has provided the buyer with a

valid business address and working telephone number for the seller's business."

Section 18. Section 30-14-506, MCA, is amended to read:

"30-14-506. Repayment to buyer --retention of goods by buyer --court award, costs, and attorney

fees. (1) Except as provided in this section, within 10 days after a personal solicitation sale has been canceled
or an offer to purchase revoked, the seller shall tender to the buyer any payments made by the buyer and any
note or other evidence of indebtedness.

(2) If the downpayment downpayment includes goods traded in, the goods shalt must be tendered in
substantially as good condition as when received by the seller. If the seller fails to tender the goods as provided
by this section, the buyer may elect to recover an amount equal to the trade-in allowance stated in the agreement.

(3) If the seller refuses within the period prescribed by subsection (1) to return the eash-downpayment
downpayment or goods tendered as downpayment downpayment, ke the seller shaltbe is liable to the buyer for

the entire dewnpayment downpayment, and if the buyer is successful in his a court action therefer for recovery,
the court shall also award him the buyer $+66 $1,000 plus reasonable atterneys' attorney fees and costs.

(4) Until the seller has complied with this section, the buyer may retain possession of goods delivered
to-him by the seller and shalthave has a lien on the goods irhispossession or control for any recovery to which

ke the buyer may be entitled."
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Section 19. Section 30-14-1406, MCA, is amended to read:

"30-14-1406. Telemarketing fratd and consumer fraud awareness program. The department shall
establish and administer a telemarketing fratd and consumer fraud awareness program. The program must be

funded as provided in 30-14-1407(2)."

Section 20. Section 30-14-1407, MCA, is amended to read:

"30-14-1407. Authority of department, attorney general, and county attorney. (1) The department,
the attorney general, and a county attorney have the same authority in enforcing and carrying out the provisions
of this part as they have under Title 30, chapter 14, part 1.

(2) All civil fines, costs, and fees received or recovered by the department pursuant to this section must
be deposited into the state special revenue account to the credit of the department and must be used to defray
the expenses of the department in discharging its administrative and regulatory powers and duties in relation to
this section and to fund the telemarketing fratd and consumer fraud awareness program established in
30141405 30-14-1406. Any excess civil fines, costs, or fees must be deposited in the general fund.

(3) All civil fines, costs, and fees received or recovered by the attorney general pursuant to this section
must be deposited into the state special revenue account to the credit of the attorney general and must be used
to defray the expenses of the office of the attorney general in discharging its duties in relation to this section and
to establish a telemarketing frated and consumer fraud awareness program similar to the program authorized in
30-+4-14065 30-14-1406. Any excess civil fines, costs, or fees must be deposited in the general fund.

(4) All civil fines, costs, and fees received or recovered by a county attorney must be paid to the general

fund of the county where the action was commenced."

Section 21. Section 30-14-1413, MCA, is amended to read:
"30-14-1413. Civil remedies -- venue -- burden of proof. (1) The sale of any goods or services by an

unregistered seller or telemarketer that is required to register is void. A person obtaining a judgment for damages,
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attorney fees, or costs against a seller or telemarketer pursuant to this section has the right to be reimbursed for
those damages, attorney fees, or costs from any bond or security posted by the seller or telemarketer pursuant
to the provisions of 30-14-1404.

(2) A person that suffers a loss or harm as a result of an unfair and deceptive act or practice or a
prohibited act or practice is entitled to recover actual damages or $500, whichever is greater, attorney fees, court
costs, and any other remedies provided by law.

(3) In addition to the remedies provided in subsection (2), a person that suffers harm as a result of an
abusive act or practice is entitled to receive injunctive or declaratory relief.

(4) (a) The department, the attorney general, or a county attorney, on behalf of state residents who have
suffered a loss or harm as a result of a violation of this part, may seek any remedy provided by Title 30, chapter
14, part 1.

(b) The proper place for trial for an action based on a claim of a violation of this part is the district court

of Lewis and Clark County or the district court or justice's court in the county in which the alleged violation

occurred.
(5) In a civil proceeding alleging a violation of this part, the burden of proving an exemption under
30-14-1405 or an exception to a definition contained in 30-14-1403 is on the person claiming the exemption or

exception."

Section 22. Section 61-4-501, MCA, is amended to read:

"61-4-501. Definitions. For purposes of this part, the following definitions apply:

(1) "Collateral charge" means all governmental charges, including but not limited to sales tax, property
tax, license and registration fees, and fees in lieu of tax.

(2) "Consumer" means the purchaser, other than for purposes of resale, of a motor vehicle that has not
been brought into nonconformity as the result of abuse, neglect, or unauthorized modifications or alterations by
the purchaser, any person to whom the motor vehicle is transferred during the duration of an express warranty
applicable to the motor vehicle, or any other person entitled by the terms of the warranty to the benefits of its
provisions.

(3) "Incidental damage" means incidental and consequential damage as defined in 30-2-715.

(4) "Manufacturer" has the meaning apptied-to-that-word provided in 61-4-201.

(5) (a) "Motor vehicle" means a vehicle, including the nonresidential portion of a motor home as defined

in 61-1-130, propelled by its own power, designed primarily to transport persons or property upon the public
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highways, and sold OR REGISTERED in this state.

(b) The term does not include;

(i) a truck with 10,000 pounds or more gross vehicle weight rating era—motoreycle—as—defined-in
64++165-; or

(i) Motor-vehicte-doesnotinctude components, systems, fixtures, appliances, furnishings, accessories,
and features that are designed, used, and maintained primarily for residential purposes.

(6) "Reasonable allowance for use" is an amount directly attributable to use of the motor vehicle by the
consumer and any previous consumers prior to the first written notice of the nonconformity to the manufacturer
or its agent and during any subsequent period when the vehicle is not out of service because of nonconformity.
The reasonable allowance for use shatt must be computed by multiplying the total contract price of the vehicle
by a fraction having as its denominator 100,000 and having as its numerator the number of miles that the vehicle
traveled prior to the manufacturer's acceptance of its return.

(7) "Warranty period" means the period ending 2 years after the date of the original delivery to the

consumer of a new motor vehicle or during the first 48,666 36;666 18,000 miles of operation, whichever is earlier."

Section 23. Section 61-4-516, MCA, is amended to read:

"61-4-516. €omposition-of-arbitrationpanet Selection of arbitrator. An arbitration-panethearing
arbitrator for a grievance under this part mustconsistof-three-members must be chosen by the department of

administration.

- The department of

administration may shall maintain a list of persons willing to serve enpanets-fromwhichthe-third-membermay
pbe-chosen as an arbitrator.”

Section 24. Section 61-4-518, MCA, is amended to read:

"61-4-518. Arbitration -- role of department of administration -- expert. (1) The department of
administration shall investigate, gather, and organize all information necessary for a fair and timely decision in
each dispute. The department of administration may, on behalf of the arbitrationpanet arbitrator, issue subpoenas
to compel the attendance of withesses and the production of documents, papers, and records relevant to the
dispute.

(2) Ifrequested by the panet arbitrator, the department of administration may forward a copy of all written

testimony and documentary evidence to an independent technical expert certified by the national institute of
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automotive excellence. The expert may review the material and be available to advise and consult with the panet

arbitrator. The expert, at the arbitrator's request, may sit-as—a—nonvoting—member-of-the—panet be present

whenever oral testimony is presented."

Section 25. Section 61-4-519, MCA, is amended to read:

"61-4-519. Action by arbitrationpanet arbitrator -- decision. (1) The arbitration-panet arbitrator shall,
as expeditiously as possible, but not later than 60 days after the department of administration has accepted a
complaint, render a fair decision based on the information gathered and disclose its the arbitrator's findings and
its reasoning to the parties.

(2) The decision must provide appropriate remedies, including but not limited to:

(a) repair of the vehicle;

(b) replacement of the vehicle with an identical vehicle or a comparable vehicle acceptable to the
consumer;

(c) refund as provided in 61-4-503(2);

(d) any other remedies available under the applicable warranties or 15 U.S.C. 2301 through 2312, as
in effect on October 1, 1983; or

(e) reimbursement of expenses and costs to the prevailing party.

(3) The decision must specify a date for performance and completion of all awarded remedies. The
department of administration shall contact the prevailing party within 10 working days after the date for
performance to determine whether performance has occurred. The parties shall act in good faith in abiding by
any decision. In addition, if the decision is not accepted, the parties shall follow the provisions of Title 27, chapter
5. If it is determined by the court that the appellant has acted without good cause in bringing an appeal of an

award, the court, in its discretion, may grant to the respondent costs and reasonable attorney fees."

NEW SECTION. Section 26. Repealer. Sections 30-14-210, 30-14-211, 30-14-212, 30-14-214, AND
30-14-215, and-36-14=225; MCA, are repealed.

NEW SECTION. Section 27. Effective date. [This act] is effective on passage and approval.

- END -
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