59th Legislature HB0140

AN ACT CREATING A MONTANA CONSUMER DEBT MANAGEMENT SERVICES ACT; REQUIRING
LICENSURE OF CREDIT COUNSELING SERVICES; ESTABLISHING REQUIREMENTS FOR DEBT
MANAGEMENT PLANS ENTERED INTO BETWEEN CONSUMERS AND CREDIT COUNSELING SERVICES;
DESIGNATING PROHIBITED PRACTICES FOR CREDIT COUNSELING SERVICES; PROVIDING THE
DEPARTMENT OF ADMINISTRATION WITH RULEMAKING AUTHORITY; PROVIDING REMEDIES AND
PENALTIES; REPEALING CERTAIN DEBT ADJUSTMENT LAWS; AMENDING SECTION 5, CHAPTER 125,
LAWS OF 2005; REPEALING SECTIONS 31-3-201, 31-3-202, AND 31-3-203, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. [Sections 1 through 7] may be cited as the "Montana Consumer Debt

Management Services Act".

Section 2. Scope. (1) The provisions of [sections 1 through 7] apply to any person that provides or offers
to provide debt management plans to residents of this state.

(2) The provisions of [sections 1 through 7] do not apply to:

(a) banking institutions, as defined in 32-1-601, building and loan associations, credit unions, escrow
businesses, as defined in 32-7-102, or title companies;

(b) the services of an attorney licensed to practice law in this state if providing credit counseling services
is incidental to and not the principal business of the attorney;

(c) the services of a certified public accountant licensed to practice accounting in this state if providing
credit counseling services is incidental to and not the principal business of the certified public accountant; and

(d) debt collectors that do not advertise or hold themselves out as a credit counseling service.

Section 3. Definitions. As used in [sections 1 through 7], the following definitions apply:
(1) "Consumer" means an individual who, singly or jointly with another individual, owes money to one

or more creditors for personal, family, or household purposes.
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(2) "Credit counseling service" means a person that provides or offers to provide debt management plan
services to consumers for consideration.

(3) "Credit counselor" means a person who is an employee or agent of a credit counseling service and
who designs debt management plans and provides consumers with budget, basic financial planning, and
consumer education services.

(4) "Debt management plan" means a written agreement under which a credit counseling service is to
receive money from a consumer for the purpose of distributing that money to one or more creditors of the
consumer as full or partial payment of the consumer's obligation to the creditor or creditors.

(5) "Department” means the department of administration provided for in 2-15-1001.

(6) "Person" means an individual, sole proprietorship, firm, partnership, corporation, limited liability
partnership or company, or other entity and includes a nonprofit organization exempt from taxation under
501(c)(3) of the Internal Revenue Code, 26 U.S.C. 501(c)(3).

(7) "Trust account" means an account:

(a) established by a credit counseling service in a federally insured financial institution;

(b) designated as a trust account or other appropriate designation indicating that the funds in the account
are not funds of the credit counseling service or its directors, officers, employees, or agents;

(c) used exclusively for funds paid by consumers to the credit counseling service for disbursement to
creditors of the consumers; and

(d) that is unavailable to creditors of the credit counseling service.

Section 4. Requirements for licensure -- fees -- rulemaking authority -- refusal to grant license
-- suspension or revocation of license -- rules. (1) A credit counseling service may not provide or offer to
provide debt management plans or other consumer credit counseling services to the consumers of this state
without first being licensed by the department.

(2) In order to obtain a license or annually renew a license, an applicant shall pay the required license
fee as established by the department by rule. The fee must be in an amount commensurate with the cost of
administering [sections 1 through 7], and the applicant shall provide evidence:

(a) that it maintains a trust account for handling consumer funds;

(b) (i) that it has been accredited by a bona fide third-party accreditation provider that ensures

compliance with industry standards and best practices; and
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(i) that its credit counselors have been certified by a bona fide third-party certification provider as
possessing the competence to provide consumer credit counseling services;

(c) that a majority of its owners, principals, officers, board of directors, or employees are not persons who
have a conflict of interest with the applicant's mission. Persons with a conflict of interest include creditors,
creditors' representatives, bankruptcy attorneys, and other persons having a direct stake in the outcome of the
consumer credit counseling process.

(d) thatit has obtained a surety bond for the benefit of consumers harmed by a violation of the provisions
of [sections 1 through 7] in an amount, form, and duration as required by the department by rule, except that an
applicant that does not maintain an office in this state with a credit counselor on the premises shall post a surety
bond in the amount of $50,000; and

(e) that it has contracted at its own expense for annual audits by an independent certified public
accountant to be conducted within 6 months of the close of each of its fiscal years.

(3) An applicant for a license or license renewal shall provide any additional information that the
department requires. The department shall adopt rules to implement the provisions of this section. The
department shall designate by rule acceptable third-party accreditation and certification providers for purposes
of subsection (2)(b).

(4) The department may refuse to grant a license to or suspend or revoke the license of any credit
counseling service that fails to comply with the provisions of subsections (1) through (3) or any rules adopted

pursuant to this section.

Section 5. Requirements for debt management plans -- rulemaking authority. (1) A credit
counseling service may not require or accept any consideration from a consumer for the provision of services or
the offer to provide services unless a written and dated debt management plan meeting the requirements of this
section has been signed by the consumer. A copy of the debt management plan must be provided to the
consumer.

(2) The debt management plan must include the following:

(a) the name and principal business address of the credit counseling service and the name and address
of the consumer;

(b) afull and detailed description of the services to be performed by the credit counseling service for the

consumer;
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(c) a clear statement of the costs to the consumer, including contributions or fees, highlighted in bold
type;

(d) a statement, in a prominent location in the plan in at least 10-point bold type, that either party may
cancel the agreement without penalty at any time upon 10 days' notice and that a consumer who cancels an
agreement is entitled to a refund of all unexpended funds that the consumer has paid to the credit counseling
service as of the date of the notice;

(e) a complete list of the obligations of each party that are subject to the terms of the agreement;

(f) an indication of how disputes are to be resolved; and

(g) astatement that the credit counseling service has a duty to advocate the interests of the consumer
who is a party to the debt management plan and not promote the interests of any third party that is in conflict with
the primary obligation of advocating the interests of the consumer.

(3) A credit counseling service shall provide each consumer who is a party to a debt management plan
with a report that shows the funds received from the consumer since the last report and the disbursement of those
funds made to each creditor of the consumer. The credit counseling service shall provide the reports to
consumers on at least a quarterly basis.

(4) (a) A credit counseling service may not impose any fees or other charges on a consumer or receive
any payment from a consumer or other person on behalf of a consumer except as allowed by this section.

(b) The fees or charges referred to in this subsection (4) include voluntary contributions and any other
fees charged to or collected from a consumer or on behalf of a consumer.

(c) A credit counseling service may not charge an initial consultation fee that exceeds an amount set by
the department by rule. The fee or portion of the fee may not be charged until the credit counseling service has
complied with the provisions of this section.

(d) A credit counseling service may charge a monthly maintenance fee. In the absence of exceptional
circumstances as defined in the department's rules, a credit counseling service may not have a total monthly fee
in an amount that exceeds the amount set by the rules.

(e) A credit counseling service may not, as a condition of entering into a debt management plan, require
a consumer to purchase for a fee a counseling session, an educational program, or materials and supplies.

(f) Fees charged for services other than credit counseling services must be fair and reasonable.

(g) If the credit counseling service imposes any fee or other charge or receives any funds or other

payments not authorized by this section, except as a result of a bona fide error, the debt management plan is void
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and the credit counseling service shall return to the consumer all fees received from or on behalf of the consumer.
(5) Credit counseling services are prohibited from using hold harmless clauses, confessions of judgment,

and waivers of the right to jury trials in debt management plans.
(6) The department may promulgate rules as necessary to implement the provisions of [sections 1

through 7], including setting fees.

Section 6. Prohibited practices. (1) A credit counseling service may not:

(a) purchase any debt or obligation of a consumer;

(b) lend money or provide credit to a consumer;

(c) obtain a mortgage or other security interest in any property of a consumer;

(d) operate as a collection agency;

(e) structure a debt management plan in a way that at the debt management plan's conclusion any debts
of the consumer that are subject to the debt management plan are not fully amortized;

(f) charge for or provide credit insurance;

(g) cause or attempt to cause a consumer to waive or forego any right or benefit that the consumer has
under the provisions of [sections 1 through 7]; or

(h) operate in this state without a license.

(2) (a) A credit counseling service may not advertise its services in any manner in this state without first
being licensed by the department.

(b) A credit counseling service or any person on a credit counseling service's behalf may not
misrepresent any material fact or make a false promise intended to induce a consumer into entering a debt

management plan.

Section 7. Remedies -- penalty. (1) The remedies provided in this section are cumulative and apply
to licensees and unlicensed persons to whom [sections 1 through 7] apply.

(2) Any violation of [sections 1 through 7] constitutes an unfair or deceptive trade practice and is a
violation of 30-14-103.

(3) A person found to have violated [sections 1 through 7] is liable to the person harmed for actual and
consequential damages or $500, whichever is greater, for each violation, plus costs and attorney fees.

(4) A person harmed by a violation of [sections 1 through 7] may sue for injunctive and other appropriate
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equitable relief.

(5) A person harmed by a violation of [sections 1 through 7] may bring a class action suit.

(6) The remedies provided in this section are not intended to be the exclusive remedies available to a
consumer for a violation of [sections 1 through 7].

(7) The department, the attorney general, or a county attorney, on behalf of state residents who have
suffered a loss or harm as a result of a violation of [sections 1 through 7], may seek any remedy provided by Title
30, chapter 14, part 1.

(8) A person engaged in credit counseling in this state without a license, a person who fails to maintain
a separate trust account for consumer funds, or a person who fails to maintain any records required by the
provisions of [sections 1 through 7] or by department rule shall be fined an amount not to exceed $5,000 for each

violation.

Section 8. Section 5, Chapter 125, Laws of 2005, is amended to read:

"Section 5. Retroactive applicability -- applicability. (1) Except as provided in subsection (2), [Fhis

this act] applies retroactively, within the meaning of 1-2-109, to loans subject to [this act] made on or after October
1, 1985, the effective date of Chapter 406, Laws of 1985.

(2) [This act] does not apply to loans that are the subject of a lawsuit filed prior to [the effective date of

this act]."

Section 9. Severability. If a part of [this act] is invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of [this act] is invalid in one or more of its applications, the part remains in effect in
all valid applications that are severable from the invalid applications.

Section 10. Repealer. Sections 31-3-201, 31-3-202, and 31-3-203, MCA, are repealed.

Section 11. Codification instruction. [Sections 1 through 7] are intended to be codified as an integral

part of Title 30, chapter 14, and the provisions of Title 30, chapter 14, apply to [sections 1 through 7].

Section 12. Effective date. [This act] is effective on passage and approval.

- END -
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| hereby certify that the within bill,
HB 0140, originated in the House.

Chief Clerk of the House

Speaker of the House

Signed this day

of , 2019.

President of the Senate

Signed this day

of , 2019.
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HOUSE BILL NO. 140
INTRODUCED BY PARKER

AN ACT CREATING A MONTANA CONSUMER DEBT MANAGEMENT SERVICES ACT; REQUIRING
LICENSURE OF CREDIT COUNSELING SERVICES; ESTABLISHING REQUIREMENTS FOR DEBT
MANAGEMENT PLANS ENTERED INTO BETWEEN CONSUMERS AND CREDIT COUNSELING SERVICES;
DESIGNATING PROHIBITED PRACTICES FOR CREDIT COUNSELING SERVICES; PROVIDING THE
DEPARTMENT OF ADMINISTRATION WITH RULEMAKING AUTHORITY; PROVIDING REMEDIES AND
PENALTIES; REPEALING CERTAIN DEBT ADJUSTMENT LAWS; AMENDING SECTION 5, CHAPTER 125,
LAWS OF 2005; REPEALING SECTIONS 31-3-201, 31-3-202, AND 31-3-203, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.



