an interest-bearing trust account for pooled client funds, termed an
“|OLTA Trust Account.” Each lawyer/firm shall also establish separate
interest-bearing trust accounts for individual clients, termed “Client Trust
Accounts,” when appropriate pursuant to this Rule.

(c) Administration.

(1) Deposits of clients’ funds.

(A) All client funds paid to a lawyer/firm, including advances for costs
and expenses, shall be deposited and maintained in one or more iden-
tifiable interest-bearing trust accounts (Trust Accounts) in the State of
Montana. No funds belonging to the lawyer/firm shall be deposited into
a Trust Account except:

(i) funds reasonably sufficient to pay account charges not offset
by interest;

(ii) an amount to meet a minimum balance requirement for the
waiver of service charges; and/or

(iii) funds belonging in part to a client and in part presently or po-
tentially to the lawyer/firm, but the portion belonging to the lawyer/firm
shall be withdrawn when due unless the right of the lawyer/firm to such
funds is disputed by the client, in which event the disputed portion shall
remain in the account until the dispute is resolved.

(B) The lawyer/firm shall comply with all Rules relating to preserving
the identity of clients’ funds and property.

(C) Every Trust Account shall be established with a federally-insured
and state or federally regulated financial institution authorized by federal
or state law to do business in Montana. Funds in each Trust Account shall
be subject to immediate withdrawal.

(D) The interest rate payable on a Trust Account shall not be less than
the rate paid to non-lawyer depositors. Higher rates offered for deposits
meeting certain criteria, such as certificates of deposit, may be obtained
on Trust Account funds if immediate withdrawal is available.

(E) Every Trust Account shall bear the name of the lawyer/firm and
be clearly designated as either an IOLTA Trust Account or a Client Trust
Account established under this Rule.

(2) IOLTA Trust Accounts. Every IOLTA Trust Account shall comply
with the following provisions:

(A) The lawyer/firm shall maintain all client funds that are either nomi-
nal in amount or to be held for a short period of time in an IOLTA Trust
Account.

(B) No client may elect whether his/her funds should be deposited in
an IOLTA Trust Account, receive interest or dividends earned on funds
in an IOLTA Trust Account, or compel a lawyer/firm to invest funds that
are nominal in amount or to be held for a short period of time in a Client
Trust Account.

(C) The determination of whether a client’s funds are nominal in amount
or to be held for a short period of time rests solely in the sound judgment
of each lawyer/firm. No charge of professional misconduct or ethical
impropriety shall result from a lawyer's exercise of good faith judgment
in that regard.

(D) To determine if a client’s funds should be deposited in an IOLTA
Trust Account, a lawyer/firm may be guided by considering:

(i) the amount of interest the funds would earn during the period
they are expected to be deposited;

(ii) the costs of establishing and administering the account, including
the lawyer's/firm’s fees, accounting fees and tax reporting requirements;

(iii) the amount of funds involved, the period of time they are
expected to be held and the financial institution’s minimum balance
requirements and service charges;

(iv) the financial institution’s ability to calculate and pay interest to
individual clients; and

(v) the likelihood of delay in the relevant transaction or proceeding.

(E) The lawyer/firm shall require the financial institution in which the
IOLTA Trust Account is established to:

(i) remit to the Montana Justice Foundation, at least quarterly, all
interest or dividends on the average monthly balance in the IOLTA Trust
Account, or as otherwise computed according to the institution’s standard
accounting practices, less reasonable service fees, if any;

(ii) with each remittance, provide the Montana Justice Foundation
and the lawyer/firm with a statement showing for which lawyer/firm the
remittance is sent, the period covered, the rate of interest applied, the
total amount of interest earned, any service fees assessed against the
account and the net amount of interest remitted;

(iif) charge no fees against an IOLTA Trust Account greater than
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fees charged to non-lawyer depositors for similar accounts, or which are
otherwise unreasonable; and

(iv) collect no fees from the principal deposited in the IOLTA Trust
Account.

(F) Annually the Montana Justice Foundation shall make available a
list of all financial institutions offering IOLTA accounts and meeting this
Rule’s IOLTA depository qualifying requirements. Lawyers/firms shall be
entitled to rely on the most recently published list for purposes of IOLTA
Rule compliance. The Montana Justice Foundation shall pay all service
charges incurred in operating an IOLTA Trust Account from IOLTA funds,
to the extent the charges exceed those incurred in operating non-interest-
bearing checking accounts at the same financial institution.

(G) Confidentiality. The Montana Justice Foundation shall protect the
confidentiality of information regarding Trust Accounts pursuant to this
Rule.

(3) Non-IOLTA client Trust Accounts. All client funds shall be
deposited in an IOLTA Trust Account, unless they are deposited in a
separate interest-bearing account for a particular client's matter with the
net interest paid to the client. Such interest must be held in trust as the
property of the client as provided in this Rule for the principal funds of
the client.

(d) A lawyer/firm is exempt from this Rule's requirements if:

(1) the nature of their practice is such that no client funds are ever
received requiring a Trust Account;

(2) the lawyer practices law in another jurisdiction and not in Mon-
tana;

(3) the lawyer is a full-time judge, or government, military or inactive
lawyer; or

(4) the Montana Justice Foundation's Board of Directors, on its
own motion, exempts the lawyer/firm from participation in the program
for a period of no more than two years when:

(A) service charges on the lawyer's/firm’s Trust Account equal or
exceed any interest generated; or

(B) no financial institution in the county where the lawyer/firm does
business will accept IOLTA accounts.

(e) Unclaimed or unidentifiable trust account funds. Disposition of
unclaimed or unidentifiable IOLTA or non-IOLTA trust account funds shall
be handled in accordance with Rule 1.15(d).

(f) Lawyer filings and records.

(1) Filings. Each lawyer/firm shall file an annual certificate of
compliance with or exemption from this Rule with the Montana Justice
Foundation. The certification must include the name of the lawyer/firm
listed on the account, the account number, and the financial institution
name and address. The certification may be made in conjunction with
the annual dues billing process. Failure to provide the certification may
result in suspension from the practice of law in this state until the lawyer
complies with the requirements of this Rule. Such suspension will be
effected pursuant to the Rules of the State Bar of Montana governing a
lawyer's failure to pay dues and assessments.

(2) Records. Lawyer trust accounts shall be maintained as pre-
scribed by the Montana Supreme Court in the “Trust Account Maintenance
and Audit Requirements” (adopted February 27, 1989).

(g) Implementation. Implementation will be effected through this Rule
and the Rules of the State Bar of Montana, all as amended and approved
by the Montana Supreme Court.

Alawyer or a law firm may sell or purchase a law practice, i

good will, if the following conditions are satisfied:
(a) The seller ceases to engage in the private practice of la
geographic area in which the practice has been conducted.

ing:
(1) the proposed sale;
(2) the client’s right to retain other counsel or to take po
of the file; and
(3) the fact that the client’s consent to the sale will be pfes
if the client does not take any action or does not otherwise objs
ninety (90) days of receipt of the notice.

If a client cannot be given notice, the representation of that clie
transferred to the purchaser only upon entry of an order so auth
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that the organization’s interests are adverse to those of the constituents
with whom the lawyer is dealing.

(9) A lawyer representing an organization may also represent any
of its directors, officers, employees, members, shareholders or other
constituents, subject to the provisions of Rule 1.7. If the organization's
consent to the dual representation is required by Rule 1.7, the consent
shall be given by an appropriate official of the organization other than

ho is to be represented, or by the shareholders.

(a) When a client's capacity to make adequately considered decisions
in connection with a representation is diminished, whether because of
minority, mental impairment or for some other reason, the lawyer shall, as
far as reasonably possible, maintain a normal client-lawyer relationship
with the client.

(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless
action is taken and cannot adequately act in the client's own interest,
the lawyer may take reasonably necessary protective action, including
consulting with individuals or entities that have the ability to take action
to protect the client and, in appropriate cases, seeking the appointment
of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant
to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a)
to reveal information about the client, but only to the extent reasonably
necessary to protect the client’s interests.

(a) Alawyer shall hold property of clients or third persons that is in a
lawyer’s possession in connection with a representation separate from
the lawyer's own property. Funds shall be kept in a separate account
maintained in the state where the lawyer's office is situated, or elsewhere
with the consent of the client or third person. Other property shall be
identified as such and appropriately safeguarded. Complete records
of such account funds and other property shall be kept by the lawyer
and shall be preserved for a period of five years after termination of the
representation.

(b) Alawyer may deposit the lawyer's own funds in a client trust account
for the sole purpose of paying bank service charges on that account, but
only in an amount necessary for that purpose.

(c) A lawyer shall deposit into a client trust account legal fees and
expenses that have been paid in advance, to be withdrawn by the lawyer
only as fees are earned or expenses incurred.

(d) Upon receiving funds or other property in which a client or third

person has an interest, a lawyer shall promptly notify the client or third
person. Except as stated in this Rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client or
third person any funds or other property that the client or third person is
entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property.
(e) When in the course of representation a lawyer is in possession of
property in which both the lawyer and another person claim interests, the
property shall be kept separate by the lawyer until there is an account-
ing and severance of their interests. If a dispute arises concerning their
respective interests, the portion in dispute shall be kept separate by the
lawyer until the dispute is resolved. The lawyer shall promptly distribute
all portions of the property as to which the interests are not in dispute.

(f) Unclaimed or unidentifiable Trust Account Funds.

(1) When a lawyer, law firm, or estate of a deceased lawyer can-
not, using reasonable efforts, identify or locate the owner of funds in its
Montana IOLTA or non-IOLTA trust account for a period of at least two (2)
years, it may pay the funds to the Montana Justice Foundation (MJF). At
the time such funds are remitted, the lawyer may submit to MJF the name
and last known address of each person appearing from the lawyer’s or
law firm’s records to be entitled to the funds, if known; a description of
the efforts undertaken to identify or locate the owner; and the amount of
any unclaimed or unidentified funds.

(2) If, within two (2) years of making a payment of unclaimed or
unidentified funds to MJF, the lawyer, law firm, or deceased lawyer’s
estate identifies and locates the owner of funds paid, MJF shall refund

the funds it received to the lawyer, law firm, or deceased lawyer’s estate.
The lawyer, law firm, or deceased lawyer's estate shall submit to MJF
a verification attesting that the funds have been returned to the owner.
MJF shall maintain su

REPRESENTATION :
(a) Except as stated in paragraph (c), a lawyer shall not represent a
client or, where representation has commenced, shall withdraw from the
representation of a client if:

(1) the representation will result in violation of the Rules of Profes-
sional Conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the
lawyer’s ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from

representing a client if:

(1) withdrawal can be accomplished without material adverse effect
on the interests of the client;

(2) the client persists in a course of action involving the lawyer’s
services that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate a crime
or fraud;

(4) the client insists upon taking action that the lawyer considers
repugnant or with which the lawyer has a fundamental disagreement:

(5) the client fails substantially to fulfill an obligation to the lawyer
regarding the lawyer’s services and has been given reasonable warning
that the lawyer will withdraw unless the obligation is fulfilled:

(6) the representation will result in an unreasonable financial burden
on the lawyer or has been rendered unreasonably difficult by the client;
or

(7) other good cause for withdrawal exists.

(c) Alawyer must comply with applicable law requiring notice to or per-
mission of a tribunal when terminating a representation. When ordered to
do so by a tribunal, a lawyer shall continue representation notwithstanding
good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to
the extent reasonably practicable to protect a client's interests, such
as giving reasonable notice to the client, allowing time for employment
of other counsel, surrendering papers and property to which the client
is entitled and refunding any advance payment of fee or expense that
has not been earned or incurred. A lawyer is entitled to retain and is not
obliged to deliver to a client or former client papers or materials personal
to the lawyer or created or intended for internal use by the lawyer except
as required by the limitations on the retaining lien in Rule 1.8(i). Except
for those client papers which a lawyer may properly retain under the
preceding sentence, a lawyer shall deliver either the originals or copies
of papers or materials requested or required by a client or former client
and bear the copying costs involved.

subdivision shall not accept other employment during the course of which
it would be possible to use or otherwise rely on information obtained
by reason of government employment that is injurious, confidential or
privileged and not oth

(IOLTA) program is to provide funds for the Montana Justice Foundation
to pay the reasonable costs of administering the program and to make
grants to entities with missions within the following general categories:

(1) Providing legal services, through both paid staff program(s)
and pro bono program(s), to Montana'’s low income citizens who would
otherwise be unable to obtain legal assistance;

(2) promoting a knowledge and awareness of the law; and

(3) improving the administration of justice.

(b) Required participation. IOLTA program participation is mandatory,
except as provided in subsection (d), below. Every non-exempt lawyer
admitted to practice in Montana, and/or every law firm composed of any
such lawyers, which receives client funds, shall establish and maintain
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