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A Bill for an Act entitled: "An Act providing that an applicant
for an appropriation right in a basin closed to new
appropriations is not required to submit a hydrogeologic
assessment if the applicant submits a mitigation plan or an
aquifer recharge plan that provides for the offset of at least
100 percent of the amount of groundwater withdrawn by the
proposed appropriation, regardless of the amount of net depletion
to surface water or adverse affect; amending sections 85-2-360,
85-2-362, and 85-2-363, MCA and providing an immediate effective

date."

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 85-2-360, MCA, is amended to read:

"85-2-360. Ground water appropriation right in closed

basins -- exemption. (1) An Except as provided in subsection (7),

an application for a ground water appropriation right in a basin
closed pursuant to 85-2-330, 85-2-336, 85-2-341, 85-2-343, or
85-2-344 or administratively closed pursuant to 85-2-319 must be
accompanied by a hydrogeologic assessment that has been conducted

pursuant to 85-2-361 to predict whether the proposed
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appropriation right will result in a net depletion of surface
water and must be accompanied by a plan as provided in 85-2-362,
if necessary.

(2) If the hydrogeologic assessment conducted pursuant to
85-2-361 predicts that the proposed appropriation right will not
result in a net depletion of surface water, the department shall
proceed under the criteria provided in 85-2-311.

(3) (a) If the hydrogeologic assessment predicts that the
proposed appropriation right will result in a net depletion of
surface water, the applicant shall analyze whether the net
depletion results in an adverse effect on a prior appropriator.
If the applicant provides a correct and complete application, the
department shall proceed to process the application as provided
in 85-2-363.

(b) If the applicant has used the water for the purpose of
conducting the hydrogeologic assessment, the applicant shall
terminate the use of the water. Failure to terminate use of the
water must result in a fine of not more than $1,000 for each day
of the violation.

(4) If the hydrogeologic assessment predicts that there
will be net depletion as provided in subsection (3) (a), the
department may proceed to process the application pursuant to
85-2-363 1f, in addition to other applicable criteria, the
applicant complies with 85-2-362.

(5) For the purposes of 85-2-360 through 85-2-362, the

prediction of net depletion does not mean that an adverse effect
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on a prior appropriator will occur or if an adverse effect does
occur that the entire amount of net depletion is the cause of the
adverse effect. A determination of whether or not there is an
adverse effect on a prior appropriator as the result of a new
appropriation right is a determination that must be made by the
department based on the amount, location, and duration of the
amount of net depletion that causes the adverse effect relative
to the historic beneficial use of the appropriation right that
may be adversely affected.

(6) The priority date for an appropriation right that is
granted to an entity whose permit application was returned after
April 11, 2006, and before May 3, 2007, because of the
department's interpretation of a court decision is the date of
the initial application to the department.

(7) An applicant is not reguired to submit a hydrogeologic

assessment pursuant to this section if the applicant submits a

mitigation plan or an aquifer recharge plan pursuant to 85-2-362

that provides for the offset of at least 100 percent of the

amount of groundwater withdrawn by the proposed appropriation,

regardless of the amount of net depletion to surface water or

adverse affect."

{Internal References to 85-2-360: None.}

Section 2. Section 85-2-362, MCA, is amended to read:
"85-2-362. Aquifer recharge or mitigation plans in closed

basins -- minimum requirements. (1) (a) An applicant whose
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hydrogeologic assessment conducted pursuant to 85-2-361 predicts
that there will be a net depletion of surface water shall offset
the net depletion that results in the adverse effect through a
mitigation plan or an aquifer recharge plan.

(b) An applicant that has chosen to offset at least 100

percent of the groundwater withdrawn by the appropriation,

regardless of the amount of net depletion to surface water or

adverse affect, as an alternative to conducting a hydrogeologic

assessment as provided in 85-2-306(7) must provide for that

offset through a mitigation or aguifer recharge plan.

(2) A mitigation plan must include:

(a) where and how the water in the plan will be put to
beneficial use;

(b) when and where, generally, water reallocated through
exchange or substitution will be required;

(c) the amount of water reallocated through exchange or
substitution that is required;

(d) how the proposed project or beneficial use for which
the mitigation plan is required will be operated;

(e) evidence that an application for a change in
appropriation right, if necessary, has been submitted;

(f) evidence of water availability; and

(g) evidence of how the mitigation plan will offset the
required amount of net depletion of surface water in a manner
that will offset an adverse effect on a prior appropriator.

(3) An aquifer recharge plan must include:
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(a) evidence that the appropriate water quality related
permits have been granted pursuant to Title 75, chapter 5, and
pursuant to 75-5-410 and 85-2-364;

(b) where and how the water in the plan will be put to
beneficial use;

(c) when and where, generally, water reallocated through
exchange or substitution will be required;

(d) the amount of water reallocated through exchange or
substitution that is required;

(e) how the proposed project or beneficial use for which
the aquifer recharge plan is required will be operated;

(f) evidence that an application for a change in
appropriation right, if necessary, has been submitted;

(g) a description of the process by which water will be
reintroduced to the aquifer;

(h) evidence of water availability; and

(i) evidence of how the aquifer recharge plan will offset
the required amount of net depletion of surface water in a manner
that will offset any adverse effect on a prior appropriator.

(4) The Except for those applications submitted pursuant to

85-2-360(7), the department may not require an applicant, through

a mitigation plan or an aquifer recharge plan, to provide more
water than the quantity needed to offset the adverse effects on a
prior appropriator caused by the net depletion.

(5) An appropriation right that relies on a mitigation plan

or aquifer recharge plan to offset net depletion of surface water
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that results in an adverse effect on a prior appropriator or that

offsets 100 percent of the groundwater withdrawn as provided in

85-2-360(7) must be issued as a conditional permit that requires

that the mitigation plan or aquifer recharge plan must be
exercised when the appropriation right is exercised."

{Internal References to 85-2-362: None.}

Section 3. Section 85-2-363, MCA, is amended to read:

"85-2-363. Process for combining decisions on ground water
permit applications in closed basins. (1) An applicant for a
permit to appropriate ground water in a closed basin shall submit
to the department a combined application consisting of a
hydrogeologic assessment with an analysis of net depletion if
required, a mitigation plan or aquifer recharge plan if required,
an application for a beneficial water use permit or permits, and
an application for a change in appropriation right or rights if
necessary.

(2) The department shall review the application to
determine if it is correct and complete under the process and
requirements of 85-2-302.

(3) (a) Once an application has been determined to be
correct and complete, the department shall prepare a notice and
publish it as provided under 85-2-307.

(b) If no valid objection to the application is filed and
the applicant proves that the criteria of 85-2-311 or 85-2-402,

if necessary, have been satisfied, the application must be
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granted or approved in a modified form or upon terms, conditions,
or limitations specified by the department.

(c) If no valid objection to the application is filed and
the applicant has not proved that the criteria of 85-2-311 or
85-2-402, if necessary, have been satisfied, the application must
be denied.

(d) If a valid objection to the application is filed, the
department shall proceed to process the application pursuant to
85-2-308 through 85-2-311. If the applicant satisfies the
criteria of 85-2-311 or 85-2-402, if necessary, and proves by a
preponderance of the evidence that net depletion, if any, will
not adversely affect a prior appropriator based on the
applicant's mitigation plan or aquifer recharge plan, the
department shall issue the permit."

{Internal References to 85-2-363: ane.}

NEW SECTION. Section 4. {standard} Effective date. [This

act] is effective on passage and approval.

- END -
{Name : Krista Lee Evans
Title : Resource Policy Analyst
Agency : Legislative Environmental Policy Office
Phone : 444-1640
E-Mail : kevans@mt.gov}
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