Bart - I am responding to Pat Murdo’s email inviting comments on the three proposals for release
of medical information to employers.

Thank You,

Al Smith

Montana Trial Lawyers
443-3124

Objection To Statutory Claim Submission Release (versions LCwcwc and LCwc#3)

The question of whether the current release in Section 39-71-604(3) violates a claimant’s right to
privacy under Article II, Section 10 of our Montana Constitution has not been settled. The
Workers’ Compensation Court (WCC) found the statute to be unconstitutional in the Thompson
case (2005 MTWCC 53), the Supreme Court reversed that decision solely on jurisdictional
grounds and did not even address the constitutional privacy issue. The WCC is now a ‘court of
record” curing the jurisdictional problem.

The WCC found in Thompson that there was no compelling state interest that would justify the
infringement of a claimant’s constitutional right to privacy. In perhaps the most poignant
passage, the WCC stated it ‘would be hard pressed to find that administrative expediency of a
workers’ compensation claim is an interest ‘of the highest order’ justifying the infringement of a
fundamental constitutional right. This is particularly so when there are other, less intrusive means
available.”

The proposed language of Lewe leaves open the possibility of copies of the claimant’s medical
records that has the requested information, but also includes other private medical information,
being sent to an employer. To allow employers to have access to medical records is a high risk of
inappropriate disclosure/ leaking of personal and private information. Medical records typically
contain information far beyond the medical issue involved. The "employer" could be a manager,
or a secretary, or a co-worker or the janitor. There is no safeguard of confidentiality if the
employer gets the record. The claimant should not have to sacrifice privacy to keep her job
during the healing period.

A responsible employer will respect a claimant’s privacy, while at the same time assisting in a
safe return to work. However, we do not need legislation for those types of employers, we need it
for those who invade privacy, overstep boundaries and destroy privacy. This language enables
those types of employers to do just that.

The only need employers have is for the information contained on the physical restrictions
form that they are already getting - there is no reason to allow direct contact between health
care providers and employers (LCwc#2). This proposal is a solution in search of a problem.
Given the high value Montanans place on individual privacy, the questionable constitutionality of
the current statutory release, the absence of a compelling state interest in this new release
provision, the certainty of litigation and the existence of other less intrusive means to ensure that
employers receive the necessary information, it makes no sense to enact this proposed release.

If a statute is necessary to accomplish what is already being done, we suggest the following,
which protects an employee’s private medical information and provides the insurer and employer
with the information they need.




MTLA Suggestion

NEW SECTION. Section 1. Release for disclosure of certain
informétion to injured employee's employer. (1) A workers'
compensation insurer, as defined in 39-71-116, the agent of the
workers' compensation insurer, or a health care provider may
request an injured employee to sign a release authorizing the
disclosure of information set out in subsection (3).

(2) If the employee signs the release provided for in
subsection (1), an injured worker’s health care provider may
provide the workers' compensation insurer, as defined in 39-71-
116, or the agent of the workers' compensation insurer, the

information set out in subsection (3).

(3) If the employee signs the release provided for in
subsection (1), the workers' compensation insurer, as defined in
39-71-116, or the agent of the workers' compensation insurer, may
disclose to the injured employee's employer the following

information that pertains to the injured worker's return to work:

(a) the employee's restrictions related to the employee's
claim;

(b) the date or anticipated date the employee is released
to return to work;

(c) the approval or disapproval of job descriptions for the
employee; and

(d) the date or anticipated date of maximum medical

improvement.

END




From: David Lighthall [mailto:dave@carey-law.com]

Sent: Thursday, May 20, 2010 12:16 PM

To: Campbell, Bart

Cc: steve@carey-law.com; mtla@mt.net

Subject: Legislative Proposals re: HIPPA releases

Mr. Campbell -

We have been provided the three proposals concerning HIPPA releases in the
Workers’ Compensation Act. Please note it is our firm’s position that the
proposals are either unnecessary (the new proposals), or improperly revisit a
statute that has been deemed unconstitutional by the Workers’
Compensation Court and will likely be held unconstitutional by the Montana
Supreme Court once reviewed anew (revisions to § 39-71-604, MCA).

The proposed new sections simply permit an employer to obtain information |
from the insurer they already obtain in the absence of a contrary statute. An
employer’s knowledge of an employee’s work restrictions, anticipated date of i
MMI, and RTW status is not the subject of significant controversy.

However, how an employer obtains that information is an issue, and the
employer should not be able to communicate directly with a health care
provider to obtain that information. That is the claim adjuster’s job, and
there are already too many cooks in the kitchen with the adjuster, NCM, and
voc rehab counselor all in the mix as it is.

The employee’s constitutional right to privacy in his or her medical records
should also be assured, and it is clear the Montana courts share this view.
The constitutionally offensive language in § 39-71-604, MCA, should be
scrapped. The amendments to the statute mirroring those in the proposed
new sections are futile as noted above and should be abandoned
“accordingly.

Thank you for your time.

David T. Lighthall
Carey Law Firm, P.C.




From: Norm Newhall [mailto:NNewhall@Inms.net]

Sent: Thursday, May 20, 2010 4:57 PM

To: Campbell, Bart

Subject: Draft HIPAA/wk comp release proposals

Mr Campbell--

This firm agrees with comments of the Carey Law Firm. These proposals
represent a solution in search of a problem.

There is no demonstrated need for employers to have access to an injured
workers medical records. The statutory framework makes it clear that return
to work at the time-of-injury job (or at a modified job) is a medical
determination to be made by a physician.

The employers only involvement is to provide information to a qualified
vocational consultant regarding the employee's job duties or the duties
involved in a modified job. Obviously this does not require that the employer
know anything about the employee's medical condition. Clearly the employer
is not qualified to make a medical determination whether an employee can
return to work.

Even assuming there is some purpose for providing an employer with

medical information, the invasion of privacy; the potential for misuse of the

information; and the added complication of yet another player meddling in |
the medical care of the injured worker, far outweigh any perceived benefit |
that these proposed statutes are intended to address. |

Norm Newhall
Linnell, Newhall, Martin & Schulke, P.C. |
|
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Work Release/Physical Limitation Request

Workenm_ Employet: 0.‘1'4-‘#47/ S

Date of Claim: ___ 4 /3 /o Claim #: _‘“

Diagnosis: %#Mr—‘ Medications; __ -
Ufizfog

Disposition: (] Released with no restrictions
U Patient not to work until (date)
O Modified work, full shifts until (daz)
0 Modified work, reduced shifts at

hrs/day maximum until (daz)

Restrictions: Check aJl restrictions below that apply
Lifting: U No Lifting
‘ 01 Limited Lifting (indicate wreight and frequency belpy)
Oiombs.  Qzms.  Qaombs.  Oeols.  Ogobs. Q1001

U Frequently Q Occasionally

Sitting/Standing/Walking: {1 No Sitting/Standing/Walking
Q' sitting/Standing/Walking, but limited to: houss.
O Alternate Sitting/Standing every minutes/hours.

Repetitive:  LJ Repetitive grasping/holding/manipulating with right/left/either hand is

limited to:
Motion: (. Climbing, knecling, bending, squatting, repetitive motion, reaching, overhead reaching,
) twisting limited to
Othngmj%m injury) (ol irgnk nst e g 42 pogbonid | re ok
) e (85 4F 4 ey TR o~
These restrictions are:z = 25 d 46/ %. ol
0 Permanent chmpomry (estimated duration days mreeks)

The worker will be re-examined on: é (,%4 é( g A—PMJL S°i‘ (18

Maximum medical improvement has been attained: U Yes /Q,No
Date maximum medical Improvement was attained: .

Additional comments: [ (o 2
J

it n—

2w
VARG

Physician’s Sigmature ate
Mail completed form to: Liberty Northwest Insucance

700 SW Higgins Ave, Suite 250, Missoula, MT 55803
Fax completed form to: 800-258-9081

#6 & #11 ERTW MT (R 2/06)
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ATTENDING PHYSICIAN'S : Company Name
RETURN TO WORK RECOMMENDATIONS RECORD
Patlent's h Middle Initiall | Date f Injury/iingss
[l- 2 ~c 7

—

DIAGNOSIS/CONDITION {Briaf Explanmtion] 1 ! ( J . l,\ .
Cevul @« A0S ¢ Cvrngef( n o

K’Jf/)qre_gs)vt ,/ac/r'c u_/a(/o%

| saw ale lreated%is patent ___"H— "3 ~ [ ')

@ based on the abave description of the patient’s current madical problem:
Data

1. O Recommend his/her return to work with no limitations on

Date
2. He/shels totally incapacitated at this time. Patient will be re-evaluated on

-/
Tl thua- dokigm—m o o Wi

3, & He/She may retumn to work on

with the following Umitations:
Data

%zdemary Woaork, Lifting 10 pounds maximum and occasfanally lifting and/or carrying such 1. In an 8-haur work day, patient may:

articles as dockets, ledgers, and small toals. Although a sedantary job iz dafined as one 8. Stand/Walk

which involves sitting, a certain amount of walking and standing is often necessary in Q None 2/‘5 hours

carrying out job dutles. Jobs are sedentary it walking and standing are required only O  1-4haurs 6-8 hours

occasionally and other sadentary criteria are met,

b. St -
0O  1-3 hours QJ 3-5 hours E/S-B hotrs

a Light Work. Lifdng 20 pounds maximum with frequent litting and/or carrying objects c. Drive ‘(

welighing up to 10 pounds, Even though the welght liftad may be only a negligible ameunt, a Q 1.3 hours 3 3-8 hours 5-8 hours

job is In this category when It requires walking or standing to a significant degrea or when it

Involves sitting most of the time with & degree of pushing and pulling of arm and/or leg 2, Patient may use hand(s; for repetitive:
contols O  Single Grasping Pushing &/ Pulling
& Fine Manipulation I ﬁ

a Light Medlum Work. Lifting 30 pounds maximum with frequent fting and/or camrying of 3. Patient may use foot/feut for rppetitive movements as In
ohjects welghing up 1o 20 pounds. opersting foot contrais: es 0O No
[m] Medlum Work, Lifting 50 pounds maximum with frequant lifting and/or carrying of objects 4, Patlent may:
weighing up to 25 pounds. Notatall Occasionally Fregquenty
a. Bend u} Q [P
Q Light Heavy Work. Lifting 75 pounds maximum with frequent litting and/or carrying of b. Twist ja] Q B~
objects walghing up 10 40 pounds. ¢. Squat o _ o a
d. Climb a~ _- ] a]
[m] Heavy Work. Lfting 100 pounds maximum with frequent fifting and/or carrying of objacts e, Rea 42// =] Q
weighing up to 50 pounds. 3 ) »{_'f:

OTHE TAUCTIONS AND/OR LIMITATIONS |[NCLUDING PRESCRIBED MEDIC
A "
V\XQJQ Covrvic
A

é(t < ® 'D/‘M’uc:«,o—\_,//\‘ﬁnﬂ/_ldx_ :
— _

4, ﬂ{ese restrictians ara in effect untll M or until patient Is reevaluated an
( m’u O Daca

5. Referred to: 0 None O Private Physiclan

Docter

O Return Here 0 A Consuitant
Dave & Time Dpcier, Dats & Tims

Data

- S5-30-/D

| hereby authorize my attending physician and/or hospital to releass any Information or copies thereof acquired in the ccusse of my examination or
treatmant for tha injury identified sbove to my amplayer or his reprasentativa,
=

Pationt’s Namo Dnce

BISTRIBUTION OF FORM; WHITE - Employar CANARY - Doctor PINK - Employze



172272009 22:54 FAX 4 i @oo1/001
)8 «ast Chance Gulch n p
: ‘, ) PC 1789 ) K CAPACITY
Heleno, «AT 59604-4759 LT
MONTANA : PhOn: 406-444-6500 Name of Physfelan:
STATEFUND | Fix 1064463983
ww wstefund.com | LDAte of Exam:

Social Security Number

ooy |
crimursser (NP

dASH-6002/22/60

Emplayee Slgnature:

wnderstand the health care informatian relcvant to my workess® compansation or accupationsl disease claim may be released to Montana
State Fund or an sgent of Montand State Fund, a3 provided in 39-71-604 and 50-16-527, MCA *

Date

S G P Ry GO D SR e T S R
Ls the worker medically stationary (MMI)? Yes 44(___ Dat Tmpairment Rating: Yes
Anticipated Date of MMI: Anticipated Impairment:
DISPOSITION Release with no restrictions (dawe) i
d  Paticnt may not work unti} (date) or O Cleared by consulting physician
Reatricted duty until (date) or O Cleared by Consulting physician
ROVIDER MPLETE SECTION BELOW RES UTY IS CHECX, VE
Resqlcllons: The worker is released 10 retura to werk in the Jollowing range for lifting, carrying, pushing/putling
{mark X whera applies)
e o am o Y ~Oecarionally-[Repetitirely ——e
Pounds 0-10 |bs | 10-251ths 25-50 (be >50 tby Bend
Ocontionally Squat
Frequently 7 Climb
(Please clrcte the appropelata restrictions) Craw]
STANDING:  No Standing
Standing permitted, but limited to 2Hours 4 Hours 6 Hours
SITTING: No Sitting
Sitting permitted, but limitedte  2Hows 4 Hows 6 Houns

REPETTITIVE: Repetitive grasping/olding/manipulating with right/leR/either hand limited fo: .

Aliemate Sitting/Standing: Fer minutes every hours

MOTION; Repetitive regching above shoulder height with righVieleither arm limited to: v—
Caomments
Follow.Up; Surgery — Date:___

Referred 1o -

Nexl scheduled appolntment date:

Provider’s Slgnature

e

’// Date: s f’/é
VA

Please Fax this Form to (40&%44-5963 or Mai! to P.O. Box 4759 -Helcna,/MT £9604-4759

MSF: WORKCAP (0172005)

RECEIVED

TIME SEP. 23, 10:46aM PRINT TIME SEP.23. 10:474M



MISSOULA
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Serving Western Montana for over
50 years with comprehensive
orthopedic care

2360 Mullan Road, Suite C
Missoula, Montana 59808

Office: (406) 721-4436
1-866-721-4436

Orthopedic Urgent Care Clinic
(406} 829-5591

Fax: (406) 721-6053
www.missoulaboneandjoint.com

Mark Chaaner, M.D.

[N Total Joint Replacement Surgery.

Glenn Jarrett, M.D.
Foot & Ankle Reconstruction
Gueneral Orthopedics

Christopher Price, M.D.
Sports Medicine
Joint Replacement
Shaulder Injurics

P. Andrew Puckett, M.D.

Hand & Microvascular Surgery

Mark Rotar, M.D.
Asthroscopy
Talal Joint Replacement
Sports Medicine

Colin Sherrill, M.D.
Arthroscopy
Spocis Medicine
Total Joint Replacement

Michael Woods, M.D.
Spine Surgery
Total Joint Replacement
Sports Medicine

Joan Bond-Deschamps, PA-C
Douglas Henry, PA-C
Meagan Misner, PA-C

‘Louis Westenfelder, PA-C

Open Extremity MRI
(406) 721-0327

Missoula
Bone & Joint

Surgery Center
2360 Mullan Road; Suite B
Missoula, Montana 59808
Phone: (406) 542-9695
Fax: (406) 542-9703

WORK STATUS REPORT
Patient Nama-OB: ‘ Claim #:
Date of Office Visit: I / > lo&' Next Appt (o LI tek -

Days = Weeks  Months

Diagnosis;

Released to work: WITHOUT RESTRICTIONS ____ Medically Stationary
NO WORK until next evaluation

Anticipated Return to Work Date: Anticipated MM Date:

Released to work WITH THE FOLLOWING RESTRICTIONS:

Limit work to hours per day.

No pushing, pulling, or lifting in excessof ___10 __20 ___30 __40 ___50 pounds.
No twisting, climbing, or stooping.

No work with the left arm / right arm / above or at shoulder level.

No work requiring repeated mation of the head.

Nao repetitive movements or gripping with the left / right wrist / hand.
Move around or sit when necessary for comfort, '

No walking on rough or uneven ground.

No working at unprotected heights.

The paticnt needs walking aids {e.g. crutches, splints, other),

Must wear splint or brace when working.

Keep would clean and dry.

Sedentary work with ability to change positions.

No kneeling, crawling or squatting.

Other
st don, Bht d by Do Py,

S bending 10, P
[ 77

The patient has been referred to: Physical Therapy - Occupational Therapy _____ Other

Facility: =

MD Signature:



