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**** Bill No. ****

Introduced nY *************

By Request of the Law and ilustice Interim Committee

A Bill for an Act entitled: "An Act requiring the release of

records of child abuse or neglect to certain 1aw enforcement,

prosecutorial, and child welfare entities and individuals;

reguiring the department of public health and human services to

adopt an implementing rule; amend.ing sections 4L-3-205, 4!-3-207,

and 4L-3-208, MCA. n

ge it enacted by the I-,egislature of the State of Montana:

Sectlon 1. Section 4L-3-2A5, MCA, is amended to read:

"41-3-205. Confideotl.aX.ity -- dLsclosure eaceDtions. (1)

The case records of the department and iLs local affiliate, the

loca1 office of public assistance, the county attorney, and the

court concerning actions taken under this chapter and all records

concerning reports of chil-d abuse and. neglect must be kepc

confidential except as provided by this section. Except as

provided in subsections {+}lgl and {€t1|9.L, a person who purposely

or knowingly permits or encourages the unauthorized dissemination

of the contents of case records is guilty of a misdemeanor.

(2) Records may be discl-osed to a court for in camera

inspection if rel-evant to an issue before it. The court may

permit, public disclosure if it finds disclosure to be necessary

for the fair resolution of an issue before it.
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(3) Records, including case notes, correspondence,

evaluations, videotapes, and interviews, unless othennrise

protected by this section or unless discLosure of the records is

determined to be detrimental to the child or harmful to another

person who is a subject. of information contained in the records,

may be disclosed to the following persons or entities in this

state and any other state or country:

(a) a department, agrency, or organizat'ion, including a

federal agrency, military enclave, or Indian tribal organizafion,

thaL is legally authorized to receive, inspect, or invest'igate

reports of child abuse or neglecb and that othe::urise meets the

disclosure criteria contained in this sectiont

(b) a licensed youth care facility or a licensed

child-placing agency that is providing services to the family or

child who is the subject of a report in the records or to a

person authorized by the department to receive relevant

information for the purpose of determining the best interests of

a child with respect to an adoptive placement;

(c) a heal-th or mental health professional who is treating

the family or child who is the subject of a report in the

records;

. (d) a parent, g'uardian, or person d.esigmated by a parent or

gnrardian of the child who is the subject of a report in the

records or other person responsible for the child's welfare,

without disclosure of the identity of any person who reported or

provided information on the alleged child abuse or neglect

incid.ent contained in the record.s;
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(e) a child named in the records who was alleged1y abused

or neglected or the child's legal guardian or 1ega1

representat,i-ve, including the child's guardian ad litem or

attorney or a special advocate appointed by the court to
represent a child in a pending case,.

(f) the stat,e protecEion and advocacy program as authorized

by 42 u.s.c. L5043 (a) (2);

(g) approved foster and adoptive parents who are or may be

providing care for a child;
(h) a person about whom a report has been made and that

person's attorney, with respect, to the relevant records

pertaining to that person only and without disclosing the

identity of the reporter or any other person whose safety may be

endangered;

(i) an agency, including a probation or parole agency, that
is 1egaI1y responsible for the supervision of an alleged
perpetrator of child abuse or neglect,;

( j ) a person. agency, or org'anization that is engaged in a

bona fide research or evaluation project and that is authorized

by the department to conduct the research or evaluat,ion;

(k) the members of an interdisciplinary child protective

Eeam authorized under 41-3-108 or of a family group

decisionmaking meeting for the purposes of assessing the needs of
the child and family, formulating a treatment plan, and

monitoring the plan;

(1) the coroner or medical examiner when determining the

cause of death of a child;

LC lj 1-0



Unofficial DrafI CoBy
As of : April 18, 20L2 (4:55pm)

a child fatality review team recogni zed by the

Lcl j 10

(m)

departmenE;

(n) a department or agency investigat,ing an applicant for a

Iicense or registration that is required to operate a youth care

facility, day-care facility, or child-placing ag;ency;

(o) a person or entity who is carrying out background.,

employment-related, or voLunteer-related screening of current or
prospect,ive emlloyees or vol-unteers who have or may trave

unsupervised contact with children through employment or

volunteer activities. A request for informat,ion under this
subsecEion (3) (o) must be made in writing. Disclosure under this
sr:bsection (3) (o) is limited to information thAt indicates a risk
to children, persons with development,al disabilities, or older
persons posed by Ehe person about whom the information is sought,

as determined by the department.

(p) the news media, a member of the UniEed States congress,

or a staEe legisl-ator, if disclosure is l-imited to confirmation

of factual information regarding how the case was handled and if
disclosure does not, violate the privacy rights of the child or

the child's parent, or guardian, as det,ermined by the department;

(q) an employee of the department or other state agency if
disclosure of the records is necessary for administration of
programs designed to benefit the chiLd;

(r) an agency of an Indian tribe, a qual-ified erq>ert

witness, or the relatives of an Indian child if discLosure of the

records is necessary to meet requirements of the federal Indian

Child Welfare Act;
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(s) a juvenile probation officer who is working in an

official capacity with the child who is Ehe subject of a report
in the records,.

(t) icerr.;:-cr an attorney who is
hired by or represents the deparEment if disclosure is necessary

for the investigation, defense, or prosecution of a case

involvj.ng child abuse or neglect,;

(u) a fosEer care review conunittee established under

4L-3-115 or, when applicable, a citizen review board established
under Title 41, chapter 3, part 10;

(v) a school employee participating in an interrriew of a

child by a social vforker, county at,torney, or peace officer, as

provided in 4L-3-202;

(w) a member of a county interdisciplinary child
information t,eam formed under the provisions of 52-2-27L;

(x) members of a loca1 interagency staffing group provided

for in 52-2-203;

(y) a member of a youth placemenE committee formed under

the provisions of 4L-5-L2L; or
(z) a principal of a school or other employee of the school

district authorized by the trustees of the disErict Eo receive

the information with respect to a student of the district who is
a client of the department,.

(4) (a) The recqrds described in subsection (3) must be

promptlv disclosed to the followinq individual upon a written
recruest bv that individual to the deoartment or the department's

desicrnee:
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( i ) the attornev creneral .

(ii) a countv attornev or deputv countv altornev of the

county in which the alleqed abuse or neqlect occurred.

(iii) a Deace officer, as defined in 45-2-L01, in the

iurisdictio4 in which the alleoed abuse or neqlect occurred.

(bl The records described in Subsection (31 must be oromptlv

rel-eased bv -the department to an aporopriate individual described

in subsection (4'l (a) , or to Ehe interdisciplinarv team

established pursuant, to 52-2-21L upon receipt of a report bv the

department indicatinq that anv of the followinq has occurued:

(i) tbe death of Ehe child as a result of child abuse or

neqlect;
(ii) a sexuaL offense. as defined in 46-23*509. aqainst the

child;
(iii) oacosuqe of the child to an actual and not a simulated

violent offense as d.efined in 46-23-502; or
(ivl ercosure of the child to circlunstances constitutincr

the criminal manufacture or distribut,ion of danqerous druqs as

defined in 41-3-1-02.

{+}l5I A school or school district may disclose, without

consent, personally identifiable information from the education

records of a pupil to the department, the court, a review board,

and the child's assigined at,torney, gruardian ad litem, or special

advocaEe.

{5+l-6I Information that identifies a person as a
participant in or recipient of substance abuse Lreatment services

may be disclosed only as allowed by federal substance abuse
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confidentiality laws, including the consent provisions of the

1aw.

{ft..IJ-L The confidentiality provisions of this section must

be construed to a1low a court of this state Eo share information
with other courts of this state or of another state when

necessary to erqredite the interstate placement of children.

++18-L A person who is author.ized. to receive records under

this section shall maintain the confidentiality of the records

and may not disclose information in the records to anyone other

tharl the persons described in ffiiem subsections (3) (a) and

(4). However, this subsection may not be construed to compel a

family member to keep the proceedings confidential.

{€t19_L A news organization or its employee, including a

freelance writer or reporter, is not liable for reporting fact.s

or statements made by an immediate family member under subsection

(?) if Ehe news organization, employee, writer, or reporter
maj-nt,ains the confidentiality of the child who is the subject of

the proceeding.

{9}(1OL This section is not intended to affecE the

confidentiality of criminal courE records, records of law

enforcement agencies, or medical records covered by state or

federal disclosure limitations

#S+11:LL Copies of records, evaluations, reports, or other

evidence obtained or generated pursuant to this section that are

provided to the parent, the gruardian, or Lhe parent or guardian,s

attorney must be provided without cost.'
{znternai References to 47-3-205:
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Secti.on 2. Section 4L4-2A7, MCA, is amended to read:

'4!.-3-207. Penalty for faLlure to reDort. (1) Any person,

official, or institution required by law to report knoranr or

suspected child abuse or neglect who fails to do so or who

prevents another person from reasonably doing so is civilly
liabl-e for the damages proximately caused by such failure or

prevention.

(21 l\ny person or official required. by Law to report known

or suspected child abuse or neglect who purposely or knowingly

fail-s to reporL known child abuse or negJect or purposely or

knowingly prevents another person from d.oing so is guilty of a

misdemeanor.

(3) This section does nog aoplv to an individual emploved

bv the department when the d.eparFrnent is required to report
pursuant to 41-3-205(4) ."

{ rnternal Ref erences to 41-3-207: IVone. }

SectLon 3. SecEion 4L-3-20.8, MCA, is amended to read:
141-3-208. Rul.oalrLag autborLty. (1) The department of

public health and human services sha1l adopt rules to govern the

procedures used by department personnel in preparing and

processing reports and in making investigations authorized by

this chapter.

(2) The department may adopt rules to govern the discLosure
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Ref erences to 4L-3-208 : None.
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and neglect. "
of case

fnternal

attornev oeneral and appropriate countv attornevs. raw

enforcement aqencies. and interdisciplinarv teams established
pursuant to 52-2-211.

{mame
Title
Agency
Phone
E-Mail

END

David S. Niss
Staff AtLorney
LegislaLive Serrrices Division
(405) 444-3064
dniss@mt. gov)
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