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1. Probably the simplest and most accurate observation about organizing government is reflected in
poet Alexander Pope’s couplet: “For forms of government let fools contest. Whatever is best
administered is best.” Bright, talented, well-educated, experienced, and good people can make any
government run well.

2. However, “form of government” might have something to do with who is attracted to serve in
government. Another old saying is: “Appoint for expertise, elect for accountability.” Both expertise and
accountability are important in the area of economic regulation, and my present thinking is that both
can be best secured through a system of appointed regulators.

3. The administrative part of government developed in our state and federal governments because of
the inherent weaknesses of state legislatures and Congress. Regarding the development of expert and
up-to-date regulatory policy, legislators lacked the time, experience, technical knowledge, a working
majority, and, often, political will. The result was creation of administrative agencies whose personnel
would have the characteristics the legislators lacked.

4. Heads of administrative agencies can be appointed or elected, but election seems to be the more
problematic of the two. Regulation is the formulation and application of very technical and specific
policies. Often the work of agencies is quasi-judicial, done on the record like a court. Many of the
arguments against electing judges seem to apply here. Desirable would be as much independence as
possible from district constituencies, campaign contributors, and informal consultation.

5. “Regulatory capture” — the situation where regulators begin to serve the interests of those being
regulated rather than the public interest — can occur in either an appointed or elected system and
certainly did occur in twentieth century Montana regarding the Public Service Commission. Those days,
though, are no more: when the energy consuming Anaconda Company and the energy producing
Montana Power Company linked up to dominate Montana politics to get favorable policies. | think,
though, “capture” is more likely today under an elected system because of the desire of regulated
companies for a predictable business environment and the need of regulators to rely on regulated
parties for expertise, campaign contributions, and support before the public, press, and legislature.

6. My thinking right now is that Montana’s best option is a three-person Commission that would be
appointed by the Governor (no Senate confirmation), with six-year staggered terms and a rotating one-
year chairmanship, a stipulated list of qualifying credentials and experiences, and a stipulated list of
disqualifying credentials (e.g., not more than one Democrat and one Republican at any time).
Accountability would be achieved by tying the Commissioners clearly and closely to the Governor;
expertise would be achieved through qualifications and experience; and independence would be
achieved through staggered terms, bi-partisanship, and professional ethics.



