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**** Bill No. ****

Introduced By *************

By Request of the Law and Justice Interim Committee

A Bill for an Act entitled: "An Act revising the statutes related

to involuntary commitments; providing for the waiver of the right

of the respondent to be physically present at a hearing with a

concurrence of the respondent's attorney and the professional

person; allowing emergency detention of a person if the person is

substantially unable to provide for the person's own basic needs;

and amending sections 53-21-102, 53-21-119, and 53-21-129, MCA."

Be it enacted by the Legislature of the State of Montana:

Section 1.  Section 53-21-102, MCA, is amended to read:

"53-21-102.  Definitions. As used in this chapter, the

following definitions apply:

(1)  "Abuse" means any willful, negligent, or reckless

mental, physical, sexual, or verbal mistreatment or maltreatment

or misappropriation of personal property of any person receiving

treatment in a mental health facility that insults the

psychosocial, physical, or sexual integrity of any person

receiving treatment in a mental health facility.

(2)  "Behavioral health inpatient facility" means a facility

or a distinct part of a facility of 16 beds or less licensed by

the department that is capable of providing secure, inpatient

psychiatric services, including services to persons with mental
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illness and co-occurring chemical dependency.

(3)  "Board" or "mental disabilities board of visitors"

means the mental disabilities board of visitors created by

2-15-211.

(4)  "Commitment" means an order by a court requiring an

individual to receive treatment for a mental disorder.

(5)  "Court" means any district court of the state of

Montana.

(6)  "Department" means the department of public health and

human services provided for in 2-15-2201.

(7)  "Emergency situation" means a situation in which any

person is in imminent danger of death or bodily harm from the

activity of a person who appears to be suffering from a mental

disorder or a situation in which any person is substantially

unable to provide for the person's own basic needs of food,

clothing, shelter, health, or safety and appears to require

commitment.

(8)  "Friend of respondent" means any person willing and

able to assist a person suffering from a mental disorder and

requiring commitment or a person alleged to be suffering from a

mental disorder and requiring commitment in dealing with legal

proceedings, including consultation with legal counsel and

others.

(9)  (a) "Mental disorder" means any organic, mental, or

emotional impairment that has substantial adverse effects on an

individual's cognitive or volitional functions.

(b)  The term does not include:
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(i)  addiction to drugs or alcohol;

(ii) drug or alcohol intoxication;

(iii) mental retardation; or

(iv) epilepsy.

(c)  A mental disorder may co-occur with addiction or

chemical dependency.

(10) "Mental health facility" or "facility" means the state

hospital, the Montana mental health nursing care center, or a

hospital, a behavioral health inpatient facility, a mental health

center, a residential treatment facility, or a residential

treatment center licensed or certified by the department that

provides treatment to children or adults with a mental disorder.

A correctional institution or facility or jail is not a mental

health facility within the meaning of this part.

(11) "Mental health professional" means:

(a)  a certified professional person;

(b)  a physician licensed under Title 37, chapter 3;

(c)  a professional counselor licensed under Title 37,

chapter 23;

(d)  a psychologist licensed under Title 37, chapter 17;

(e)  a social worker licensed under Title 37, chapter 22; or

(f)  an advanced practice registered nurse, as provided for

in 37-8-202, with a clinical specialty in psychiatric mental

health nursing.

(12) (a) "Neglect" means failure to provide for the

biological and psychosocial needs of any person receiving

treatment in a mental health facility, failure to report abuse,
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or failure to exercise supervisory responsibilities to protect

patients from abuse and neglect.

(b)  The term includes but is not limited to:

(i)  deprivation of food, shelter, appropriate clothing,

nursing care, or other services;

(ii) failure to follow a prescribed plan of care and

treatment; or

(iii) failure to respond to a person in an emergency

situation by indifference, carelessness, or intention.

(13) "Next of kin" includes but is not limited to the

spouse, parents, adult children, and adult brothers and sisters

of a person.

(14) "Patient" means a person committed by the court for

treatment for any period of time or who is voluntarily admitted

for treatment for any period of time.

(15) "Peace officer" means any sheriff, deputy sheriff,

marshal, police officer, or other peace officer.

(16) "Professional person" means:

(a)  a medical doctor;

(b)  an advanced practice registered nurse, as provided for

in 37-8-202, with a clinical specialty in psychiatric mental

health nursing;

(c)  a licensed psychologist; or

(d)  a person who has been certified, as provided for in

53-21-106, by the department.

(17) "Reasonable medical certainty" means reasonable

certainty as judged by the standards of a professional person.
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(18) "Respondent" means a person alleged in a petition filed

pursuant to this part to be suffering from a mental disorder and

requiring commitment.

(19) "State hospital" means the Montana state hospital."

{Internal References to 53-21-102:
x to all

 39-51-2111   41-5-1504     41-5-1504    41-5-1504 

 41-5-1512    41-5-1512     41-5-2006    45-5-206 

 45-5-501     45-5-502      46-1-1203    46-14-206 

 46-14-221    46-14-312     53-20-130    53-21-105 

 53-21-106    53-21-106     53-21-411    53-21-601 

 53-21-1201   72-5-408      72-5-415 }

Section 2.  Section 53-21-119, MCA, is amended to read:

"53-21-119.  Waiver of rights. (1) A person may waive the

person's rights, or if the person is not capable of making an

intentional and knowing decision, these rights may be waived by

the person's counsel and friend of respondent acting together if

a record is made of the reasons for the waiver. The right to

counsel may not be waived. The right to treatment provided for in

this part may not be waived.

(2)  The right of the respondent to be physically present at

a hearing may also be waived by the respondent's attorney and the

friend of respondent, if a friend of respondent is appointed,

with the concurrence of the professional person and the judge

upon a finding supported by facts that:

(a)  (i) the presence of the respondent at the hearing would

be likely to seriously adversely affect the respondent's mental

condition; and

(b)(ii) an alternative location for the hearing in

surroundings familiar to the respondent would not prevent the
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adverse effects on the respondent's mental condition.; or

(b)  the respondent voluntarily expresses a desire to waive

the respondent's presence at the hearing.

(3)  (a) In the case of a minor, provided that a record is

made of the reasons for the waiver, the minor's rights may be

waived by the mutual consent of the minor's counsel and parents

or guardian or guardian ad litem if there are no parents or

guardian.

(b)  If there is an apparent conflict of interest between a

minor and the minor's parents or guardian, the court shall

appoint a guardian ad litem for the minor."

{Internal References to 53-21-119:
 x41-5-1504    x53-21-126     x53-21-140    x72-5-322 }

Section 3.  Section 53-21-129, MCA, is amended to read:

"53-21-129.  Emergency situation -- petition -- detention.

(1) When an emergency situation exists, a peace officer may take

any person who appears to have a mental disorder and appears to

present an imminent danger of death or bodily harm to the person

or to others or who appears to be substantially unable to provide

for the person's own basic needs of food, clothing, shelter,

health, or safety into custody only for sufficient time to

contact a professional person for emergency evaluation. If

possible, a professional person should be called prior to taking

the person into custody.

(2)  If the professional person agrees that the person

detained is a danger to the person or to others or is

substantially unable to provide for the person's own basic needs
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because of a mental disorder and that an emergency situation

exists, then the person may be detained and treated until the

next regular business day. At that time, the professional person

shall release the detained person or file findings with the

county attorney who, if the county attorney determines probable

cause to exist, shall file the petition provided for in 53-21-121

through 53-21-126 in the county of the respondent's residence. In

either case, the professional person shall file a report with the

court explaining the professional person's actions.

(3)  The county attorney of a county may make arrangements

with a federal, state, regional, or private mental facility or

with a mental health facility in a county for the detention of

persons held pursuant to this section. If an arrangement has been

made with a facility that does not, at the time of the emergency,

have a bed available to detain the person at that facility, the

person may be transported to the state hospital or to a

behavioral health inpatient facility, subject to 53-21-193 and

subsection (4) of this section, for detention and treatment as

provided in this part. This determination must be made on an

individual basis in each case, and the professional person at the

local facility shall certify to the county attorney that the

facility does not have adequate room at that time.

(4)  Before a person may be transferred to the state

hospital or to a behavioral health inpatient facility under this

section, the state hospital or the behavioral health inpatient

facility must be notified prior to transfer and shall state

whether a bed is available for the person. If the professional
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person determines that a behavioral health inpatient facility is

the appropriate facility for the emergency detention and a bed is

available, the county attorney shall direct the person to the

appropriate facility to which the person must be transported for

emergency detention."

{Internal References to 53-21-129:
 x53-21-193    x53-21-1204 }

- END -
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