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BY REQUEST OF THE LAW AND JUSTICE INTERIM COMMITTEE

A BILL FOR AN ACT ENTITLED: ''AN ACT LENGTHENING THE TIME PERIoD FoR WHICH BIoLoGIcAL
EVIDENCE MUSTBE PRESERVEDAFTERACONVICTION HAS BEEN OBTAINED FORCERTAIN FELONY

CRIMINAL OFFENSES; PROVIDING A MINIMUM TIME PERIOD FOR WHTCH BTOLOGTCAL EVTDENCE MUST

BE PRESERVED IN CERTAIN FELONYCRIMINAL INVESTIGATIONSWHENACONVICTION HAS NOTBEEN

OBTAINED; AUTHORIZING THE DISPOSAL OF EVIDENTIARY ITEMS THATARE IMPRACTICAL TO STORE

IF PORTIONS OF THE ITEMS SUFFICIENT TO PERMIT FUTURE DNA TESTING ARE PRESERVED:

AMENDING SECTION 46-2't-111, MCA;AND pROVtDtNG AN AppLtCABtLtry DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-21-111, MCA, is amended to read:

"46'21'111. Preservation and disposal of biological evidence obtained in felonv crlminal
proceeding. (1) (a) A law enforcement agency shall preserve biological evidence that the agency has reason

to believe contains DNA material and that is obtained in connection with an investioation of an offense that could

result in a felony fo'rwhieha conviction br€bffi.
(b)-.1Q:Fhe After a felonv conviction is obtained. the agency shall preserve the evidence for a minimum

of 3 years after the conviction in the case becomes final or for any period beyond 3 years that is required by a

court order issued within 3 years after the conviction in the case becomes final.

after a conviction becomes final, the defendant ma that the biof levidence

or for 30 vears. whichever is less. if the conviction is for one of the followino offenses:

(A) deliberate homicide under 45-5-102:

(B) mitioated deliberate homicide under 4$5-103:

(C) neolioent homicide under 45-5-104:

(D) vehicular homicide while under the influence under 45-5_106:

(E) sexual assault under 4S-$S02: or

involv

-1

rved for the time period in the statute of limitations
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(F) sexual intercgurse without consent under 45-Q-S03.

iii) The riqht to have bioloqical evidence

forfeited.

hen a conviction has not been obtained for lon criminal offen listed in su ion (1Xb
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the a shall preserve the evidence for the time period in th e of limi tions for th crime involv

for 30 vears. whichever is less.

(b)(2)-1a) An agency may propose to dispose of biological evidence

period described in subsection (1)@ if;

before the expiration of the time

a conviction has been obtained. the agency notifies the convicted person, unless the oerson is deceased. makes

a reasonable attemot to notifv the attorney of record for the convicted person, and notifies the Montana chief

public defender-;

ii) with resoect t iological evidence obtained in an investiqation of a felon inal offen for which

a conviction has not obtained. the aqencv notifies the countv attornev and mak reasona attempt to

notifu the victim or. if the victim is deceased. the victim's immediate familv.

{!} The notification must include a description of the biological evidence, a statement that the agency

will dispose of the evidence unless a party files an objection in writing within 120 days from the date of service

of the notification in the court that entered the judgment, and the name and mailing address of the court where

an objection may be filed. lf an objection to the disposition of the evidence is not filed within the 120-day period,

the agency maydispose of the evidence. lf a written objection isfiled, the courtshallconsiderthe reasons for and

against disposition of the evidence, may hold a hearing on the proposed disposition of the evidence, and shall

issue an order ruling on the matter as required by the interests of justice and the integrity of the criminat justice

system.

(c) lf a party objects to the disposition of the biological evidence, the agency has the burden of proving

by a preponderance of the evidence that the evidence should be disposed of.

as to render retention imoractical. lf retention is imoractical because of an item's size. bulk. or ohvsical charact"t.

the aoencv mav remove and oreserve a oortion or oortions of the item sufficient to oermit future testino for DNA.

{4() Upon completion of laboratory analysis, the laboratory operated by the forensic sciences division

i) with respect to biolooicalevidence obtain of a felonv criminaf offense for whic

Nothinq in this section requires an a store an item of such s k. or phvsical character

estruction of evidence pursuant to this subsection must follow th in subsection e).

l Legislativet., Serrrices
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1 of the department of justice shall permanently preserve under laboratory control any remaining biological
2 evidence collected from items submifted to it.

3 (3xo For purposes of this section, the foilowing definitions appry:

4 (a) "Biological evidence" means any item that contains blood, semen, hair, saliva, skin tissue, fingernail
5 scrapings, bone, bodily fluids, or other identifiable biological material, including the contents of a sexual assault
6 examination kit, that is collected as part of a criminal investigation orthat may reasonably be used to incriminate
7 or exculpate any person of an offense.

8 (b) "DNA' means deoxyribonucleic acid."

9

10 NEW SECTION. Section 2. Applicabitity. ffhis act] applies to crimes committed on or after [the
11 effective date of this actl.

12 _END_
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Sgnrficant Local Gov Inpact

Inchrded in the Executive Budget

tr Needs to be inchrded in IIB 2

tl Signiftant Long-Term Inpacts

tr Technical Concems

El Dedicated Revenue Form Attaclred

FISCAL SUMMARY
FY z0t2

Difference
FY 2013

Difference
Fr 2014

Difference
FY 201s

Difference
Expenditures:

General Fund
Revenue:

General Fund
Net Impact-General Fund Balance

$0 $0

$0 $0 $0
$0 $0

Description of fiscal impact: This bill has no fiscal impact to the state.

Fffe# og Countv or Other Local Revenues or Expenditures:
1. SB 58 would require local law enforcement offiCials to preserve biological evidence obtained in connection

with an investigation of an offense that could result in a felony conviction, resulting in the pot*tiut fo,.
additional evidence to be maintained by local raw enforcement.

2. SB 58 could require a local law enforcement agency to store biological evidence for a period of up to 30
years.

3. The potential increased storage requirements and reporting requirements would have a significant fiscal
impact to local law enforcement agencies.

$0$0

$0

$0

Sponsor's Initials

58005 8_0 I revised.docx
2/7 /20r1

Date Budget Director's Initials Date
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SB il
SPONSOR'S REBUTTALTO FISCAL NOTE

Bilt Number: SB jB Ilate Prcpared: February 8, 201 t

short Title: Lenglhen time DNA evidence must be preserved in certain cases

Sponsor: LyndaMoss, Jim Shockley

Ffucal Note Version end Drte Version 22t7/ll

sB-58 includes provisions that@ie rtorage costs ofbiological evidence by law
enforcenent agencies. 

-SB 
58 was requ"steo by tf,e Interim ilft;;;; dJ,iiri ,r, 

^ ,consensus bill that would specifically address tl" conern of storage costs for biological
evidence by cnabling agencies to preserve a clipping or clippings from bulk iterns. SB 5g does
not include,any requirements_for cataloging 

"oiAen"e 
or ctinlatJ contol in storage facilities

and it establishes provisions for agencies to dispose of evidencc.

SAccificlllv. wh{t in thf fscal 4ote do vou feel is flrwed?
lDescribespecifr cassumpiotrs,carciaiorrs jMsaes,etc.l

Effect on Couty or local rcvenue or experditrrcs #3

Mitigating fects thet ofret the burden of tho new rcquirement lre:l. Longer term preservation would only be required in cases wherc someone initiates a
requcst AND the judge orders the preservation. Under currcnt law, a judge can already
order longer preservation. The new language makes it clear that individuals can
requcst longer preservation in certain crimes.

2. In addition to cxisting language tbat allows departments to request early disposal of
cvidence, the bill adds the provision that departments do not need to keep bulk ircms if
they keep srnall clippings.

3. The release process€s aUowing to dispose of evidence remains in statue and are
enhanced by Section I (3)

What is your estimrte of thc fiscal impact?

It is recognized there will be costs; however, as stated previously, the intent of SB 58 is to
mitigate those costs to local law enforcement agencies. In addition to the provisions in SB 58,
the Montana Forcnsic Science Division State Crime Lab will be providing fiaining on evidence
collection for law enforc€ment agencies this spring.

s6 58
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