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A Bill for an Act entitled: "An Act regarding ethics violations
in the office of the comm ssioner of political practices;

prohi biting the comm ssioner fromengaging in private business
during the office hours of the comm ssioner; providing for the
resol ution of charges of ethics violations by the conm ssioner of
political practices; anending sections 2-2-136, 13-37-108, and
13-37-111, MCA."

Be it enacted by the Legislature of the State of Mntana:

Section 1. Section 2-2-136, MCA, is anended to read:

"2-2-136. Enforcenent for state officers, legislators, and
state enpl oyees -- referral of conplaint involving county
attorney. (1) (a) A person alleging a violation of this part by a
state officer, legislator, or state enployee may file a conpl ai nt
wi th the comm ssioner of political practices. The comm ssioner
does not have jurisdiction for a conplaint concerning a
legislator if a legislative act is involved in the conplaint. The
conmm ssioner also has jurisdiction over conplaints agai nst a
county attorney that are referred by a | ocal governnent review
panel pursuant to 2-2-144 or filed by a person directly with the

conmi ssi oner pursuant to 2-2-144(6). |If a conplaint is filed
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agai nst the comm ssi oner or another individual enployed in the

office of the conm ssioner, the conplaint nust be resolved in the

manner provided for in 13-37-111(5). The comm ssi oner may

request additional information fromthe conplainant or the person
who is the subject of the conplaint to nake an initial

determ nati on of whether the conplaint states a potenti al
violation of this part.

(b) The comm ssioner nmay dismss a conplaint that is
frivol ous, does not state a potential violation of this part, or
does not contain sufficient allegations to enable the
conmi ssioner to determ ne whether the conplaint states a
potential violation of this part. If the issues presented in a
conpl ai nt have been addressed and decided in a prior decision and
t he comm ssioner determ nes that no additional factual
devel opment is necessary, the conm ssioner may issue a sunmmary
deci sion without holding an informal contested case hearing on
the conpl ai nt.

(c) Except as provided in subsection (1)(b), if the
conmi ssioner determnes that the conplaint states a potenti al
violation of this part, the conm ssioner shall hold an inform
contested case hearing on the conplaint as provided in Title 2,
chapter 4, part 6. The conm ssioner shall issue a decision based
upon the record established before the conmm ssioner.

(2) (a) Except as provided in subsection (2)(b), if the
conmi ssioner determnes that a violation of this part has
occurred, the conm ssioner may inpose an adm nistrative penalty

of not | ess than $50 or nore than $1, 000.
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(b) If the comm ssioner determnes that a violation of
2-2-121(4)(b) has occurred, the conm ssioner nmay inpose an
adm ni strative penalty of not |ess than $500 or nore than
$10, 000.

(c) If the violation was conmtted by a state enpl oyee, the
conmmi ssioner may al so recommend that the enpl oying state agency
di sci pline the enpl oyee. The enploying entity of a state enpl oyee
may take disciplinary action against an enployee for a violation
of this part, regardl ess of whether the comm ssioner nekes a
recommendation for discipline. The comm ssioner nmay assess the
costs of the proceedi ng agai nst the person bringing the charges
if the conm ssioner determnes that a violation did not occur or
agai nst the officer or enployee if the comm ssioner determ nes
that a violation did occur.

(3) A party may seek judicial review of the comm ssioner's
decision, as provided in chapter 4, part 7, of this title, after
a hearing, a dismssal, or a sunmary deci sion issued pursuant to
subsection (1)(b).

(4) Except for records made public in the course of a
hearing hel d under subsection (1) and records that are open for
public inspection pursuant to Montana |aw, a conpl aint and
records obtained or prepared by the comm ssioner in connection
with an investigation or conplaint are confidential documents and
are not open for public inspection. The conpl ai nant and the
person who is the subject of the conplaint shall naintain the
confidentiality of the conplaint and any rel ated docunents

released to the parties by the comm ssioner until the
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conmi ssi oner issues a decision. However, the person who is the
subject of a conplaint may waive, in witing, the right of
confidentiality provided in this subsection. If a waiver is filed
with the comm ssioner, the conplaint and any rel ated docunents
must be open for public inspection. The conmm ssioner's decision
i ssued after a hearing is a public record open to inspection.

(5) \When a conplaint is filed, the comm ssioner nay issue
statenents or respond to inquiries to confirmthat a conpl aint
has been filed, to identify against whomit has been filed, and
to describe the procedural aspects and status of the case.

(6) The comm ssioner nmay adopt rules to carry out the

responsibilities and duties assigned by this part."

{Internal References to 2-2-136:
2-2-103x 2-2-103x 2-2- 144x 2-2-144x }

Section 2. Section 13-37-108, MCA, is anended to read:

"13-37-108. Comm ssioner of political practices --
restrictions. During the comm ssioner's termof office, the
conmmi ssi oner may not know ngly, as defined in 45-2-101:

(1) hold another position of public trust or engage in any
ot her occupation or business if the position of public trust or
t he ot her occupation or business interferes with or is
i nconsistent with the comm ssioner executing the duties of the
comm ssioner's office;

(2) engage in any other occupation or business during the

busi ness hours of the comm ssioner's office unless the

comm ssioner is in a |leave status fromthe office;
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t2)9(3) participate in any political activity or in a
political canpaign

3)(4) make a contribution to a candidate or political
commttee or for or against a ballot issue or engage in any
activity that is primarily intended to support or oppose a
candi date, political commttee, or ballot issue;

t4)y(5) attend an event that is held for the purpose of
rai sing funds for or against a candidate, political commttee, or
bal | ot issue;

t5)(6) participate in a matter pertaining to the
commi ssioner's office that:

(a) is aconflict of interest or results in the appearance
of a conflict of interest between public duty and private
interest pursuant to Title 2, chapter 2; or

(b) involves a relative of the conm ssioner."

{Internal References to 13-37-108: None.}

Section 3. Section 13-37-111, MCA, is anended to read:
"13-37-111. Investigative powers and duties -- recusal. (1)

Except as provided in 13-35-240 and this section, the

comm ssioner is responsible for investigating all of the all eged
violations of the election |aws contained in chapter 35 of this
title or this chapter and in conjunction with the county
attorneys is responsible for enforcing these election | aws.

(2) The comm ssioner nay:

(a) investigate all statenents filed pursuant to the

provi sions of chapter 35 of this title or this chapter and shal
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investigate alleged failures to file any statenent or the all eged
falsification of any statenent filed pursuant to the provisions
of chapter 35 of this title or this chapter. Upon the subm ssion
of a witten conplaint by any individual, the comm ssioner shal
i nvestigate any other alleged violation of the provisions of
chapter 35 of this title, this chapter, or any rule adopted
pursuant to chapter 35 of this title or this chapter.

(b) inspect any records, accounts, or books that nust be
kept pursuant to the provisions of chapter 35 of this title or
this chapter that are held by any political commttee or
candi date, as long as the inspection is nade during reasonable
of fice hours; and

(c) admnister oaths and affirmations, subpoena w t nesses,
conpel their attendance, take evidence, and require the
production of any books, papers, correspondence, nenoranda, bank
account statenents of a political commttee or candidate, or
other records that are relevant or material for the purpose of
conducting any investigation pursuant to the provisions of
chapter 35 of this title or this chapter.

(3) If the comm ssioner determ nes that considering a
matter would give rise to the appearance of inpropriety or a
conflict of interest, the comm ssioner is recused from
participating in the matter.

(4) The comm ssioner is recused fromparticipating in any

decision in which the conmni ssioner is accused of violating 13-37-

108 or any other ethical standard.

(5)(a) |If a canpaign finance or ethics conplaint is filed
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in the office of the commi ssi oner agai nst the conm ssioner, a

supervisor within the conmm ssioner's office shall within 10

busi ness days forward the conplaint to the attorney general who

shall within 45 days appoint a deputy in the case of a finance

conplaint or a deputy and a hearing officer in the case of an

ethics conplaint to nake a determnation in the matter of the

conplaint. The attorney general shall take care that there is no

conflict of interests in the appointnent of the deputy or hearing

officer and the provision of any | eqgal advice to the office of

t he comm ssi oner

(b) A deputy appointed pursuant to this subsection nust, in

addition to complying with the requirenents of subsection (6)(b),

be an attorney licensed to practice law in Montana who i s engaged

in the private practice of |aw and who has liability i nsurance

applicable to the purposes for which the deputy is appoi nted.

(c) If aconplaint is filed against the conni SSi oner,

anot her enployee in the office of the conmn ssioner nmay not

provi de the conmm ssioner with any informati on or docunents

concerning a conpl ai nt agai nst the conm ssi oner beyond t hat

i nformati on or those docunents normally provided to persons in

matters before the conmn Sssi oner.

t4)(6) (a) If the comm ssioner is recused pursuant to this
section, the comm ssioner shall, except as provided i n subsection

(5), appoint a deputy, subject to subsection {4y (6)(b).
(b) The deputy:

(1) may not be an enployee of the office of the

conmm ssi oner ;
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(11) nmust have the sanme qualifications as specified for the
conmm ssioner in 13-37-107;

(ti1) wth respect to only the specific matter from which
the comm ssioner is recused, has the sanme authority, duties, and
responsibilities as the comm ssioner would have absent the
recusal ; and

(1v) may not exercise any powers of the office that are not
specifically related to the matter for which the deputy is

appoi nt ed.
5)3(7)(a) Fhe Except as provided in subsection (7)(b), the

appoi ntnent of the deputy is effectuated by a contract between

t he comm ssioner and the deputy. Fhe—<coentract A contract executed

pursuant to this subsection (7) nust specify the deputy's term of

appoi ntment, which nust be tenporary, the matter assigned to the
deputy, the date on which the matter assigned nmust be concl uded
by the deputy, and any other itens relevant to the deputy's
appoi ntnent, powers, or duties.

(b) |If a deputy is appoi nted pursuant to subsection (5),

t he appoi ntnent of the deputy is effectuated by a contract

bet ween the supervi sor who forwarded the conplaint to the

attorney general and the deputy or the deputy and the hearing

of ficer but the contract is construed to be with the office of

t he comm ssi oner."

{Internal References to 13-37-111:

13-37-121x }

- END -
{ Nane : David S. N ss
Title : Staff Attorney
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