
















August 24, 2012 
 
Joe Kolman 
Water Policy Interim Committee 
PO Box 201704 
Helena, MT 59620-1704 
 
 RE: Comments on LC 8011 and LC 8012 
 
Dear Mr. Kolman and Members of the Montana Water Policy Interim Committee: 
 

The Clark Fork Coalition (CFC) appreciates the opportunity to submit 
comments on the Water Policy Interim Committee’s (WPIC) report and bill drafts 
related to permit-exempt wells.  We appreciate the Committee’s hard work during 
this interim on crafting a workable solution to the permit exempt well loophole.  As 
discussed in more detail below, CFC believes WPIC should recommend LC 8012 for 
passage by the 2013 Montana Legislature, as it will go a long way toward addressing 
many of our concerns regarding the impacts of permit-exempt wells on existing water 
rights and streamflows in over-appropriated basins.                    

 
CFC, founded in 1985, is a non-profit organization dedicated to protecting 

and restoring the 14 million-acre Clark Fork River watershed.  We are comprised of 
2,700 members who are united behind the belief that clean water is integral to the 
health of our communities.   
 
  CFC’s members help support our work with private landowners, irrigation 
districts, and water user groups to develop instream flow restoration projects that 
benefit clean water, healthy fisheries, and working lands.  Our members are 
concerned about the cumulative impact on streamflows and senior water rights that 
has and will continue to result from the unchecked use of permit exempt wells for 
large new groundwater appropriations – mainly for new residential development in 
over-appropriated basins.    
 

Our members are also concerned about the use of exempt wells due to our 
organization’s ownership interest in a 2,300-acre working cattle ranch located east of 
the Clark Fork River in the Deer Lodge Valley near Galen, Montana.  The ranch 
holds a number of senior irrigation water rights.  As a senior water rights holder in 
the upper Clark Fork watershed—a closed basin that is already fully appropriated —
our members are concerned about how the use of permit exempt wells in the closed 
basin may impact our ranch’s water rights. 

 
While both bills attempt to address CFC’s concerns over the use of permit-

exempt wells by limiting the exemption for residential development and encouraging 
public water and sewer systems, CFC believes that LC 8012 provides a much more 
logical, fair and workable framework for both developers and for water right holders.    

 
CFC believes that LC 8011 will create an uncertain process for both the 

subdividers and the local governing body who will be charged with assessing all 
manners of “alternatives” to public water and sewer systems that, for all intents and 
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purposes, will likely be proposed to avoid the requirement for obtaining a new water 
use permit from the DNRC.  CFC believes this will result in a preservation of the status quo 
and a continuation of the proliferation of multiple of exempt wells for new large-scale 
developments.  We also believe that the 20-lot/ 3-acre trigger seems arbitrary and allowing 
the exemption for developments with less than 20 lots would not guarantee protection to 
existing water right holders.  In short, CFC believes LC 8011 does not go far enough to 
addressing the concerns over cumulative effects of multiple exempt wells.   
 
  On the other hand, CFC believes LC 8012 gets at the heart of our most significant 
concern over the use of permit exempt wells – namely the cumulative effect of multiple 
unpermitted and unmonitored wells for large residential subdivisions in over-appropriated 
basins.   LC 8012’s straight-forward approach to limit the exemption for new subdivisions to 
10 acre feet of water per year provides both predictability for subdividers and protection for 
existing water right holders.  The bill’s requirement that a subdivider obtain an expedited 
answer on the request for exemption from the Montana Department of Natural Resources and 
Conservation (DNRC) provides further certainty for the development community.   
 
  We agree with the approach in LC 8012 to limit its application to legislatively closed 
basins.  However, we recommend including language in the bill that would enable local 
governments outside of closed basins to opt-in to the process through appropriate legislative 
action.   Our primary concern is that a portion of Missoula County, one of the fastest growing 
counties in the state, is not located within a legislatively closed basin.  There may be other 
counties in similar positions that may wish to apply the exemption requirements in LC 8012.  
We believe WPIC should recommend passage of the LC 8012 in the 2013 Legislative 
Session.   
 

Thank you for considering these comments.   
 

 
Sincerely,  
 
-s- 
 
Barbara Hall 
Legal Director 
406-542-0539 ext 211 
barbara@clarkfork.org   
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Kolman, Joe

From: Lovelace, Bonnie
Sent: Wednesday, August 15, 2012 10:42 AM
To: Kolman, Joe
Cc: Madden, Jim; Kingery, Barbara
Subject: DEQ Comments on draft bill: LC8011

Joe:  I am submitting the following comments on behalf of the DEQ.  We have looked over the 
draft bills and discussed them with the help of staff attorney, Jim Madden. 
 
LC 8011 has two minor technical problems that could be addressed as this draft is 
finalized.  This bill amends the Subdivision and Platting Act to require subdivisions with 20 
or more lots to have public water and sewer systems. 
 
1.    The draft bill states that the public water and sewer systems in these subdivisions 
must meet regulations adopted by DEQ "under 76‐4‐104".  This is a reference to the Sanitation 
in Subdivisions Act.  See amendment 76‐3‐504(2)(c)(i).  However, DEQ rules adopted under the 
Sanitation Act (ARM Title 17, chapter 36) don't contain the requirements that DEQ applies to 
public water or sewer systems.  When DEQ reviews a subdivision, we review any public water 
and sewer systems under the public water and sewer rules (ARM Title 17 chapter 38 subchapter 
1).  These rules are adopted under the authority of the public water/sewer laws at Title 75 
chapter 6, MCA.  The reference to "under 76‐4‐104" probably should be to "under 75‐6‐103". 
 
DEQ is planning to amend the Sanitation Act rules to make it clear that the applicable rules 
for public systems are those set out in ARM Title 17 chapter 38. 
 
2.    Further, there is a minor problem with one of the existing provisions in 76‐3‐
504.  This bill would move that provision but would not substantially change it.  The 
provision requires local subdivision rules to contain standards for water, sewer, and solid 
waste that meet DEQ standards, or if DEQ standards do not apply, that meet standards set out 
in sections 604 and 622 of the Platting Act.  See amendment 76‐3‐504(2)(b).  The provision 
refers to subdivisions that create "one or more parcels".  The problem is that some 
subdivisions don't create new parcels: e.g., condominiums and mobile home or RV parks.  For 
these subdivisions, the statute does not tell us which regulations are the minimum 
requirements.  Probably it should be DEQ regulations, since they apply to those 
subdivisions.   
 

A possible fix would be to amend (2)(b)(i) to say "for subdivisions that will create one or more parcels containing less 
than 20 acres or that create a condominium or area, regardless of size, that provides permanent multiple space for 
recreational camping vehicles or mobile homes".  This tracks the Sanitation Act definition of "subdivision" in 76‐4‐
102(16), MCA.    
 
3. Clarification is needed for 85‐2‐306 (3)(a) (iii) (B)  ‐ PAGE 22.  Does this section refer 
to the subdivision as a whole or to individual lots within the subdivision?  This language is 
confusing.  
 

 
Bonnie Lovelace 
Regulatory Affairs Manager 
Director's Office 
Montana Department of Environmental Quality 
406‐444‐1760 
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Laura Ziemer 
Director, Montana Water Project 
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          August 14, 2012  
 
Joe Kolman 
Water Policy Interim Committee  
P.O. Box 201704 
Helena, MT  59620‐1704  
Sent electronically to jkolman@mt.gov  
 
   

Re:  TU Comments on LC 8011 and LC8012, and TU’s Support for LC8012.   
  

 
Dear Members of the Water Policy Interim Committee:   
 
  Trout Unlimited,(TU), appreciates the breadth of information and analysis contained in 
the Water Policy Interim Committee’s (WPIC’s) report on the issue of permit‐exempt wells, “The 
Exemption: To change or not to change?” (WPIC, 2012). As its Executive Summary notes, this is the 
fourth consecutive interim during which the WPIC has considered permit‐exempt wells, and 
the expertise developed and the care the WPIC has taken to consider carefully the issue of 
permit‐exempt wells is evident.   
 
  Montana Trout Unlimited (Montana TU) is a membership organization, comprised of 
anglers dedicated to conservation, protection, and restoration of coldwater fish, including 
Montana’s wild and native trout. Montana TU’s approximately 3,400 members enjoy angling on 
rivers and streams across the state, and volunteer hundreds of hours each year to restore 
streams, educate youth and the broader community about the benefits of healthy rivers and 
streams, and to protect river and stream flows.   
 
  Montana TU’s members care about permit‐exempt wells because of their impact on 
stream and river flows in over‐appropriated river basins, and because of the ground water 
pollution problems associated with a concentration of septic fields.  These issues come to the 
forefront when blue‐ribbon trout water flows through high‐growth areas.  The Bitterroot and 
Gallatin Rivers continued to gain in popularity during the two decades (from 1990 to 2010) that  
Ravalli and Gallatin counties grew by 61% and 70%, respectively.  The Exemption:  To change or 
not to change? at p. 7.  Over the last 7 years, (2004‐2011), two‐thirds of the lots the Montana 
Department of Environmental Quality approved for subdivisions were slated to be served by 
exempt wells.  Id. at p. 7.  For these reasons, Montana TU supports the WPIC’s efforts to restrict 
the proliferation of permit‐exempt wells and concentrated septic fields in over‐appropriated 
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river basins.  In particular, TU urges members of the WPIC to recommend LC8012 for passage 
in the 2013 Montana Legislative Session.   
 
  LC8011, Burdensome to Local Governments.  Bill draft LC8011 recognizes the problem 
of proliferation of permit‐exempt wells in over‐appropriated basins.   Without replacing the 
water that multiple, exempt wells capture, these wells deplete streamflows and senior irrigation 
supplies.  LC8011 takes a positive step forward by favoring public water and sewer systems for 
subdivisions of 20 or more lots, where the lots are less than 3 acres in size.  TU, however, does 
not support LC8011 for passage in the 2013 Montana Legislative Session because TU believes 
that LC8011 places too high a burden on local governing bodies to review alternatives to public 
water and sewer systems for subdivisions.  
 
  The bill’s proposed amendment to MCA 76‐3‐504(c)(ii), (at page 8 of LC8011 bill draft), 
allows an applicant to propose an alternative to providing a public water and sewer system for 
subdivisions of 20 or more lots with lots of less than 3 acres in size.  TU believes local 
government’s review of such proposals would require substantial staff time, development of 
expertise, and process to hold a hearing on the proposal as required. In addition, LC8011 does 
not contain clear guidelines for local governing bodies to make a determination of what an 
acceptable alternative to a public water and sewer system might be, to guide the expenditure of 
local government staff time and resources.  For these reasons, TU believes that LC8011 would 
be expensive and frustrating for both local governments and applicants‐‐without providing a 
workable solution for permit‐exempt wells.   
 
  LC8012, Clear and Concise.  One of the strengths of bill draft LC8012‐‐in contrast to the 
ambiguity of LC8011—is its clear direction and ease of implementation.  LC8012 amends MCA 
76‐3‐504(m), (at page 5 of LC8012 bill draft), stating that a subdivision cannot appropriate more 
than 10 acre‐feet a year, if it is located in an over‐appropriated basin closed to new surface 
water rights.   LC8012 also provides an expedited process for the DNRC to determine within 30 
days whether the proposed subdivision will appropriate 10 acre‐feet or less.  The definition of 
“appropriate” in the Water Use Act, MCA 85‐2‐102(1)(a), also informs LC8012’s 
implementation, clarifying that “’appropriate’ means: to divert, impound or withdraw, 
including by stock for stockwater, a quantity of water for a beneficial use.”    
 
  TU urges the WPIC to recommend LC8012 for passage in the 2013 Session of the 
Montana Legislature.  While LC8012 does not prevent multiple, subsequent subdivisions in the 
same area, each using 10 acre‐feet or less, it does require each development phase to go through 
subdivision review.  This will help level the playing field in terms of cost and planning between 
exempt‐well subdivisions and subdivisions on public water and sewer systems.  While LC8012 
may be only a first step, providing an incremental improvement over exempt‐well 
management, it is a good first step that is worthy of broad‐based support.    
 
    Conclusion.  There is no easy solution to balancing permit‐exempt wells against harm 
to senior water rights.  If there were, it would not have taken the WPIC four consecutive 
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interims to arrive at a set of recommendations.  TU supports the WPIC’s recommendation “to 
restrict the use of exempt wells for new subdivisions” in over‐appropriated river basins where 
“senior water rights may be most susceptible to adverse effect.” The Exemption: To change or not 
to change?”  Recommendation B, at p. 22. As a frequent applicant to the DNRC for a change‐in‐
use of a water right claims, TU has first‐hand experience with the frustrations many applicants 
feel in trying to navigate the increasingly complex permit and change process with the agency.  
TU supports the WPIC’s recommendation that the DNRC “should continue to work with water 
use applicants to identify specific issues that may unnecessarily impede the permit and change 
process.”  Id., Recommendation A. LC8012 is a good step toward implementation of these two 
recommendations  
 
  Please don’t hesitate to contact me at lziemer@tu.org or (406) 522‐7291 ext 103 if I can be 
of assistance to you or otherwise clarify any points made in these comments.  Thank you for 
your consideration.    
 
 
          Yours truly,  
           
 
         
          Laura Ziemer  
 
 
 
 
 
 
 
 
 
 
 
 
Cc:    Krista Lee Evans, Senior Water Right Holders Coalition  
  Bill Schenk, FWP Legal Counsel 
  Holly Franz, PPL Legal Counsel  
  Barbara Hall, Clark Fork Coalition Legal Counsel 
  Mark Aagenes, Montana TU Conservation Director 
 



From: Ted Williams
To: Kolman, Joe
Subject: Exempt well comments
Date: Sunday, June 24, 2012 11:17:13 AM

The following comments are based on professional experience with the State of Michigan and
experience sitting on the Governor’s Clark Fork River Task Force.
 

1)        There appears to be some implication that the rate of pumping allowed for exempt wells is
related to the volume of water allowed under the exemption.  In the Michigan program,
the water right is based on use, while maximum pumping rate is based on needs for
emergency response (usually fire protection).  In many cases, the maximum rate needed
was required by regulation for a well to be certified for a particular use.

 
2)        As I’m sure you know, there is massive confusion in all water policy over the meaning and

logical conflicts between the following terms:  legally available water, physically available
water, legally mitigated water, water right use (beneficial?), and consumptive use.  Added
to that, legally available water is divided into non-adjudicated, adjudicated, and that under
endless Compact Negotiations.  One example of this confusion is the several locations
where non-consumptive use of legally exempt wells is actually adding to the water
physically available to senior right water users.  Hopefully, the WPIC can work on this
general confusion that is deeply imbedded in existing law and begin to simplify the issue.  I
have noticed that where there is sufficient physically available water most of existing
regulatory water policy is not needed.
 

3)       Exempt wells used for non-residential purposes (e.g. industry or agricultural) do need to be
controlled as conflicts arise between needs for physically available water.  I hope such
issues can be treated with legislative authority to resolve these individual problems rather
than a blanket, one-size-fits-all regulatory approach.
 

4)       Finally, it appears (to me at least) that all the state’s citizens have a right to an adequate
residential water supply under the state constitution.  This assumes that the constitution
supports the welfare of all citizens and also names the state as the owner of all waters
within our boundaries.  To my knowledge, the exempt well provision is the only
recognition of such a constitutional right.  I hope the WPIC will keep this central concept in
mind and not get lost in existing or proposed regulatory wording.
 

Thanks for the opportunity to comment.  Hope these ideas assist in developing legislation and
related language.
 
Ted Williams Ph.D.  (aka. Ted)

 
 

mailto:tedwilliams@centurytel.net
mailto:jkolman@mt.gov


From: Harold Blattie
To: wranglergallery@hotmail.com; walt@midrivers.com; connell4hd87@yahoo.com; betsyhands@gmail.com;

macwilly66@msn.com; grt3177@smtel.com; apsaalookewomen@yahoo.com; cvvincent@hotmail.com
Cc: Kolman, Joe; Thigpen, Helen; kevinmccue2@mt.gov
Subject: WPIC Comment
Date: Friday, June 22, 2012 6:33:09 AM

 
Water Policy Interim Committee members,
 
During the 30 years we ranched near Molt Mt, we experienced about half of those years with less than
average precipitation.  In those years we would reduce the size of our herd to fit the available pasture. 
We simply managed our resource - given its availability in relation to precipitation.
 
As I listened to the testimony in Bozeman, and from the information presented at the earlier WPIC
meetings, it appears to me that there really isn't too much concern about household use for washing,
bathing and cooking and that the real "culprit" is lawn watering.
 
Are we collectively overlooking the obvious?
 
Municipalities, residential water districts and water users associations have been managing their water
supply for years, by simply imposing lawn watering restrictions, i.e. odd and even day watering.
 
See the recent article from Butte Standard below:

Sprinkling rules go into effect next week
 
Because of the recent hot weather and the possibilities of experiencing low pressure in the
county’s water transmission system, Butte-Silver Bow is requiring residents to observe
odd-even sprinkling restrictions starting Wednesday, June 27.
 
Houses with odd-numbered addresses sprinkle on odd-number days, houses with even
numbers sprinkle on even-number days.
 
People are asked not to sprinkle from 10 a.m. to 6 p.m., the hottest part of the day.
Failure to observe the restrictions could result in fines and fees up to $150 and the loss of
sprinkling privileges.
 
For details, call the Butte Water Division at 497-6540 or 497-6500.

Municipal water providers generally know how much water is available and their water plant capacity so
to keep usage within that capacity, they manage their water usage, just like I used to manage my
pastures.

Several different alternatives could be considered such as:
 
Statutorily requiring subdivides to place odd-even watering restrictions in homeowners association
covenants
 
Statutorily restricting owners of exempt wells to only water lawns on odd-even days. Would probably
need to provide for a civil penalty with citations being written by law enforcement.
 
In reality, few citations would ever be issued and they would probably be complaint driven. Deputies
and JP's have much more important things to do than deal with watering violations so actual
enforcement would be minimal.   I believe that voluntarily compliance would fairly high because
fundamentally most people want to do the right thing and want to be law-abiding.  Even if there was
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only 75% compliance, the reduction in usage would be significant.
 
A variant could be that DNRC or the Governor's Drought Advisory Task Force could look at individual
drainages and determine if conditions warranted imposing restrictions or not.
 
So far, I really have not heard any discussion about addressing different times of water availability. 
When precipitation is high, there is a lot more water available than during periods of drought.  It seems
that all of the discussion assumes a constant water supply while in reality water availability during wet
years and dry years and also different times of the year is probably the biggest variable in the whole
equation.
 
Not a silver bullet by any means but perhaps worth considering as a piece of the puzzle.
 
This is not a suggestion from the Montana Association of Counties, just a comment from a resident.
 
Thank you,
 
L Harold Blattie, Executive Director
Montana Association of Counties
2715 Skyway Drive
Helena MT 59602
(406) 449-4360 Office
(406) 442-5238 Fax
hblattie@mtcounties.org
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From: Tara DePuy
To: wranglergallery@hotmail.com; walt@midrivers.com; connell4hd87@yahoo.com; betsyhands@gmail.com;

macwilly66@msn.com; grt3177@smtel.com; apsaalookewomen@yahoo.com; cvvincent@hotmail.com
Cc: Kolman, Joe; Thigpen, Helen; kevinmccue2@mt.gov; "Harold Blattie"; "Susan Swimley"
Subject: WPIC Comment
Date: Friday, June 22, 2012 9:54:11 AM
Attachments: 85-2-506_ Controlled ground water areas -- designation or modification.htm

85-2-508_ Controlled ground water areas -- permits to appropriate.htm
36_12_905 HORSE CREEK CONTROLLED GROUNDWATER AREA - Administrative Rules of the State of
Montana.mht.msg

Water Policy Interim Committee Members,
 
On behalf of MACo, we would like for the committee to considering using the existing Controlled
Groundwater Area (CGWA) statutes, 85-2-506 and 85-2-508, MCA, as a starting point to draft
legislation regarding exempt wells.  While these statutes may require modification to shorten
timeframes or the application review process to establish a CGWA, the statute in its existing
format allows a CGWA boundary to be designated by the local community, water right holders or
DNRC based on whether there are impacts to a specific aquifer that can be mitigated.  The petition
for a CGWA must contain an analysis by a hydrogeologist, qualified scientist or qualified licensed
professional engineer documenting the scientific need for a CGWA.  Exempt wells can be addressed
through a CGWA such as they were addressed in the Horse Creek CGWA south of Absarokee. 
 
A CGWA process to address exempt wells would not be a “one-size” fits all solution as the need
would be determined by the local communities and a CGWA would be based on scientific evidence
for a particular aquifer.  This would seem to be a better solution than altering the Montana
Subdivision and Platting Act to address a water issue.
 
For your convenience, I have attached a copy of the statutes and the Horse Creek CGWA
designation.  If you have any questions or would like further information, please let me know.
 
Thank you.
 
Tara
 

 
___________________________________
Tara DePuy, Attorney at Law, PLLC
PO Box 222
Livingston, MT  59047
406.223.1803
406.222.7865 (fax)
attorney@riverworks.net
 
CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole use of the intended
recipient(s) and may contain confidential or client-attorney information.  Any unauthorized review, use, disclosure
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sender by reply e-mail and destroy all copies of the original message.
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     85-2-506. Controlled ground water areas 

-- designation or modification. (1) The department may by rule designate or 

modify permanent or temporary controlled ground water areas as provided in this 

part. The rule for each controlled ground water area must designate the 

boundaries of the controlled ground water area. 


     (2) The rulemaking process for designation or 

modification of a controlled ground water area may be initiated by: 


     (a) the department; 


     (b) submission of a correct and complete 

petition from a state or local public health agency for identified public health 

risks; or 
     (c) submission of a correct and 

complete petition: 
     (i) by a municipality, 

county, conservation district, or local water quality district formed under 

Title 7, chapter 13, part 45; or 
     (ii) signed 

by at least one-third of the water right holders in a proposed controlled ground 

water area. 
     (3) (a) A correct and complete 

petition must: 
     (i) be in a form prescribed by 

the department and must contain analysis prepared by a hydrogeologist, a 

qualified scientist, or a qualified licensed professional engineer concluding 

that one or more of the criteria provided in subsection (5) are met; and 


     (ii) describe proposed measures, if any, to 

mitigate effects of the criteria identified in subsection (5) that are alleged 

in the petition. 
     (b) When the department 

proposes a rule pursuant to this section, the place for the hearing must be 

within or as close as practical to the proposed or existing controlled ground 

water area. 
     (c) (i) The department shall 

notify the petitioner of any defects in a petition within 180 days. If the 

department does not notify the petitioner of any defects within 180 days, the 

petition must be treated as correct and complete. 


     (ii) A petition that is not made correct and 

complete within 90 days from the date of notification by the department of any 

defect is terminated. 
     (4) (a) Within 60 days 

after a petition is determined to be correct and complete, the department shall: 


     (i) deny in writing the petition in whole or 

in part, stating the reasons for denial; 
     (ii) 

inform the petitioner that the department will study the information presented 

in the petition for a period not to exceed 90 days before denying or proceeding 

with the petition; or 
     (iii) initiate 

rulemaking proceedings in accordance with Title 2, chapter 4, part 3. 


     (b) Failure of the department to act under 

subsection (4)(a) does not mandate that the department grant the petition for 

rulemaking. 
     (c) In addition to the notice 

requirements of Title 2, chapter 4, parts 1 through 4, the department shall 

provide public notice of the rulemaking hearing by: 


     (i) publishing a notice at least once each 

week for 3 successive weeks, with the first notice not less than 30 days before 

the date of the hearing in a newspaper of general circulation in the county or 

counties in which the proposed controlled ground water area is located; 


     (ii) serving by mail a copy of the notice, not 

less than 30 days before the hearing, upon each person or public agency known 

from an examination of the records of the department to be a water right holder 

with a diversion within the proposed controlled ground water area, all 

landowners of record within the proposed controlled ground water area, and each 

well driller licensed in Montana whose address is within any county in which any 

part of the proposed controlled ground water area is located; and 


     (iii) serving by mail a copy of the notice 

upon any other person or state or federal agency that the department feels may 

be interested in or affected by the proposed designation or modification of a 

controlled ground water area. 
     (d) The notice 

under subsection (4)(c) must include a summary of the basis for the proposed 

rule. Publication and mailing of the notice as prescribed in this section, when 

completed, is considered to be sufficient notice of the hearing to all 

interested persons. 
     (5) The department may 

designate a permanent controlled ground water area by rule if it finds by a 

preponderance of the evidence that any of the following criteria have been met 

and cannot be appropriately mitigated: 
     (a) 

current or projected reductions of recharge to the aquifer or aquifers in the 

proposed controlled ground water area will cause ground water levels to decline 

to the extent that water right holders cannot reasonably exercise their water 

rights; 
     (b) current or projected ground water 

withdrawals from the aquifer or aquifers in the proposed controlled ground water 

area have reduced or will reduce ground water levels or surface water 

availability necessary for water right holders to reasonably exercise their 

water rights; 
     (c) current or projected ground 

water withdrawals from the aquifer or aquifers in the proposed controlled ground 

water area have induced or altered or will induce or alter contaminant migration 

exceeding relevant water quality standards; 


     (d) current or projected ground water 

withdrawals from the aquifer or aquifers in the proposed controlled ground water 

area have impaired or will impair ground water quality necessary for water right 

holders to reasonably exercise their water rights based on relevant water 

quality standards; 
     (e) ground water within the 

proposed controlled ground water area is not suited for beneficial use; or 


     (f) public health, safety, or welfare is or 

will become at risk. 
     (6) (a) If the department 

finds that sufficient facts are not available to designate a permanent 

controlled ground water area, it may designate by rule a temporary controlled 

ground water area to allow studies to obtain the facts needed to determine 

whether or not it is appropriate to designate a permanent controlled ground 

water area. The department shall set the length of time that the temporary 

controlled ground water area will be in effect. Subject to subsection (6)(c), 

the term of a temporary controlled ground water area may be extended by rule. 


     (b) A temporary controlled ground water area 

designation is for the purpose of study and cannot include the control 

provisions provided in subsection (7), other than measurement, water quality 

testing, and reporting requirements. 
     (c) A 

temporary controlled ground water area designation may not exceed a total of 6 

years, including any extensions. 
     (d) Prior to 

expiration of a temporary controlled ground water area, the department may amend 

or repeal the rule establishing the temporary controlled ground water area or 

may designate a permanent controlled ground water area through the rulemaking 

process under this section. 
     (e) Studies for 

temporary controlled ground water areas may be considered for funding under the 

renewable resource grant and loan program in Title 85, chapter 1, part 6. 


     (f) If there is a ground water investigation 

program within the bureau, the ground water assessment steering committee 

established by 2-15-1523 shall 

consider temporary controlled ground water areas for study. 


     (7) A controlled ground water area may include 

but is not limited to the following control provisions: 


     (a) a provision closing the controlled ground 

water area to further appropriation of ground water; 


     (b) a provision restricting the development of 

future ground water appropriations in the controlled ground water area by flow, 

volume, purpose, aquifer, depth, water temperature, water quality, density, or 

other criteria that the department determines necessary; 


     (c) a provision requiring measurement of 

future ground water or surface water appropriations; 


     (d) a provision requiring the filing of notice 

on land records within the boundary of a permanent controlled ground water area 

to inform prospective holders of an interest in the property of the existence of 

a permanent controlled ground water area. Notice of the designation must be 

removed or modified as necessary to accurately reflect modification or repeal of 

a permanent designation within 60 days. 
     (e) a 

provision for well spacing requirements, well construction constraints, and 

prior department approval before well drilling, unless the well is regulated 

pursuant to Title 82, chapter 11; 
     (f) a 

provision for mitigation of ground water withdrawals; 


     (g) a provision for water quality testing; 


     (h) a provision for data reporting to the 

department; and 
     (i) other control provisions 

that the department determines are appropriate and adopts through rulemaking. 



     History: En. Sec. 4, Ch. 

237, L. 1961; amd. Sec. 168, Ch. 253, L. 1974; R.C.M. 1947, 89-2914; amd. Sec. 

2, Ch. 561, L. 1979; amd. Sec. 1, Ch. 189, L. 1985; amd. Sec. 4, Ch. 460, L. 

1993; amd. Sec. 460, Ch. 418, L. 1995; amd. Sec. 13, Ch. 391, L. 2007; amd. Sec. 

5, Ch. 86, L. 2009. 
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     85-2-508. Controlled ground water areas 

-- permits to appropriate. (1) A person may appropriate ground water in a 

controlled ground water area by: 
     (a) applying 

for and receiving a permit from the department in accordance with part 3 of this 

chapter; or 
     (b) following the requirements of 

a rule promulgated pursuant to 85-2-506. 


     (2) The department may not grant a permit if 

the withdrawal would be beyond the capacity of the aquifer or aquifers in the 

controlled ground water area to yield ground water within a reasonable or 

feasible pumping lift, in the case of pumping developments, or within a 

reasonable or feasible reduction of pressure, in the case of artesian 

developments. 



     History: En. Sec. 8, Ch. 

237, L. 1961; amd. Sec. 43, Ch. 452, L. 1973; amd. Sec. 172, Ch. 253, L. 1974; 

R.C.M. 1947, 89-2918; amd. Sec. 6, Ch. 161, L. 2005; amd. Sec. 6, Ch. 86, L. 

2009. 
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            36.12.905    HORSE 

            CREEK CONTROLLED GROUNDWATER AREA




            

            


(1) There is designated a Horse Creek 

            Controlled Groundwater Area. Horse Creek Controlled Groundwater Area 

            (HCCGWA) means an area of approximately 7995 acres or 12 square 

            miles located southwest of Absarokee, Montana, and is generally 

            described as follows:




            (a) beginning at intersection of 

            highway S-420 and Lower Grove Creek Road, proceeding southwest along 

            Lower Grove Creek Road to intersection with Grove Creek Road, 

            following Grove Creek Road to bridge over Fishtail Creek, following 

            Fishtail Creek to confluence with West Rosebud Creek, following West 

            Rosebud Creek to Ross-Flannigan Ditch diversion, following 

            Ross-Flannigan Ditch to intermittent tributary to West Rosebud Creek 

            in section 11, following intermittent tributary to its confluence 

            with West Rosebud Creek, following West Rosebud Creek to bridge at 

            highway S-420, following S-420 to starting point;




            (b) the legal land descriptions are in 

            the following table:




            

              

              

                			Quarter Section

                			Section

                			Township

                			Range




              

                			S2 SESE

                			33

                			3S

                			18E




              

                			S2 S2

                			36

                			3S

                			18E




              

                			All

                			10, 15, 16, 21

                			4S

                			18E




              

                			Portions of 

                			9, 11, 12,14, 20, 22, 29 

                			4S

                			18E




              

                			W2

                			1

                			4S

                			18E




              

                			E2, E2SW

                			4

                			4S

                			18E




              

                			NWNW

                			23

                			4S

                			18E




              

                			N2

                			28

                			4S

                			18E




              

                			NE, NW NW

                			29

                			4S

                			18E




              

                			S2 SW, SW SE

                			36

                			4S

                			18E







             




            (c) a map of the area within the 

            HCCGWA is posted at 

            http://www.dnrc.mt.gov/wrd/water_rts/cgwa/horsecreek/default.asp.




            (2) The department shall accept one 

            Notice of Completion of Groundwater Development, Form 602, per 

            parent tract within the HCCGWA if all of the following are met, 

            otherwise an Application for Beneficial Water Use Permit, Form 600 

            must be filed.




            (a) The groundwater development point 

            of diversion is on a parent tract of land. A parent tract means a 

            tract of land as it exists within the HCCGWA on October 27, 

2011.




            (b) The purpose is for domestic, 

            multiple domestic, lawn and garden (which includes shelterbelts), or 

            stock.




            (c) The maximum appropriation is 35 

            gallons per minute or less.




            (d) The volume used per year is not 

            greater than one acre-foot (325,851 gallons) per year.




            (e) The project does not include a 

            reservoir.




            (3) An Application for Beneficial 

            Water Use Permit, Form 600 must include the following:




            (a) a mitigation plan which will 

            offset the rate, timing, and location of depletion calculated within 

            the HCCGWA; and




            (b) an Application to Change, Form 

            606, if the mitigation plan includes changing an existing water 

            right for mitigation purposes.




            (4) The department may also accept the 

            following within the HCCGWA:




            (a) Application to Change, Form 606; 

            




            (b) Replacement Well Notice, Form 634; 

            or 




            (c) Redundant Well Construction 

            Notice, Form 635.




            (5) All new wells, whether a new 

            appropriation or change of existing appropriation, must install a 

            0.75-inch access tube (preferably PVC) to within five feet above the 

            pump to allow static water level measurements to be taken. 




            (a) The appropriator shall measure the 

            static water level quarterly and record it on a form provided by the 

            department.




            (b) Records must be submitted to the 

            department annually.




            (6) All new wells shall have a 

            department-approved in-line meter installed at a point approved by 

            the department to measure the total volume of water diverted. 




            (a) Water must not be diverted until 

            the required measuring device is in place and operating.




            (b) Water use records shall be 

            submitted annually to the department. 




            (7) Water use for lawn and garden 

            irrigation under all water rights issued after the effective date of 

            this rule that do not have mitigation will be discontinued when the 

            three-month standard precipitation index (SPI) is less than or equal 

            to -1.




            (a) The three-month SPI will be 

            calculated by the department using precipitation data from the 

            National Weather Service station in Fishtail, Montana, which is 

            available at http://mesowest.utah.edu/index.html.




            (b) The department will post the 

            three-month SPI at the beginning of each of the irrigation season 

            months of May, June, July, August, and September at 

            http://www.dnrc.mt.gov/wrd/water_rts/cgwa/horsecreek/default.asp.




            (8) The department may, if 

            circumstances change, propose to amend these rules accordingly after 

            public notice and hearing.




            




            History: 85-2-506, 85-2-508, MCA; IMP, 85-2-506, 85-2-508, MCA; NEW, 2012 MAR p. 117, 

            Eff.1/13/12.








        

          			







      




      

        

        

          			 

          			Effective rule versions existed in ARM on or after 

            March 31, 2007 






  

      

        

        

          			MAR Notices

          			Effective From

          			Effective To

          			History Notes




        

          			36-22-161 

          

          			1/13/2012 

          			Current 

          			History: 85-2-506, 85-2-508, MCA; IMP, 85-2-506, 85-2-508, MCA; NEW, 2012 MAR p. 117, 

            Eff.1/13/12. 
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    			For questions regarding the content, interpretation, or 

      application of a specific rule, please contact the agency that issued the 

      rule. A directory of state agencies is available online at http://www.mt.gov/govt/agencylisting.asp. 

      

For questions about the organization of the ARM or this web site, 

      contact sosarm@mt.gov. 
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}

.ARM TD {

	FONT-FAMILY: Arial; FONT-SIZE: 12pt

}

.ARM DIV {

	FONT-FAMILY: Arial; FONT-SIZE: 12pt

}

.ARM .TitleCase {

	TEXT-TRANSFORM: capitalize

}

.ARM .UpperCase {

	TEXT-TRANSFORM: uppercase

}

.ARM .LowerCase {

	TEXT-TRANSFORM: lowercase

}






ATT00019.css

.MAR {

	FONT-FAMILY: Arial; FONT-SIZE: 12pt

}

.MAR P {

	MARGIN-TOP: 0px; MARGIN-BOTTOM: 0px

}

.MAR A {

	FONT-FAMILY: Arial; COLOR: blue; FONT-SIZE: 12pt; FONT-WEIGHT: normal; TEXT-DECORATION: underline

}

.MAR TD {

	FONT-FAMILY: Arial; FONT-SIZE: 12pt

}

.MAR DIV {

	FONT-FAMILY: Arial; FONT-SIZE: 12pt

}

.TitleCase {

	TEXT-TRANSFORM: capitalize

}

.UpperCase {

	TEXT-TRANSFORM: uppercase

}

.LowerCase {

	TEXT-TRANSFORM: lowercase

}






ATT00020.css

@page  {size: 8.5in 11in; margin: 2cm; color: red; }

.NoPrint {

	DISPLAY: none

}

.MARPageWrapper {

	POSITION: relative; HEIGHT: 100%

}

.MARFooter {

	POSITION: absolute; BOTTOM: -10in

}

.MARHeader {

	POSITION: absolute; TOP: 0in

}

.MARPageBody {

	POSITION: absolute; HEIGHT: 9in; TOP: 0.5in

}

.ARMPageWrapper {

	POSITION: relative; WIDTH: 6.25in; HEIGHT: 100%

}

.ARMFooter {

	POSITION: absolute; BOTTOM: 0in

}

.ARMHeader {

	POSITION: absolute; TOP: 0in

}

.ARMPageBody {

	POSITION: absolute; WIDTH: 6.25in; HEIGHT: 8.5in; TOP: 0.5in

}






ATT00021.bin

function OpenNewWindow(Url, Title, width, height)

{

var NewWin;

	NewWin = window.open( Url, Title, "scrollbars=yes,toolbar=yes,directories=yes,menubar=yes,resizable=yes,width=" + width + ",height=" + height);

	NewWin.focus();

}



function open_window(URL) {

	windowSic = window.open(URL,"Login","Width=500,height=300,resizable");

}



function ShowLegend(){



var ret =  showModalDialog(  "/gateway/Template_Legend.asp", "Legends", "resizable: yes; help: no; status: no; scroll: auto; dialogHeight:600px; dialogWidth:480px;");

	

}






 


	MAR Comments to WPIC LC8011 & LC8012
	CFC Comments 8-24-12 (2)
	LC8011_DEQcomment
	TU Comments to WPIC Aug 14 2012
	Williams_June2012 
	Blattie_June2012
	MACo_June2012

