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A Bill for an Act entitled: "An Act revising and reorgani zing the

public records | aws; ; repealing sections 2-6-101, 2-6-102, 2-6-
103, 2-6-104, 2-6-105, 2-6-106, 2-6-107, 2-6-108, 2-6-109, 2-6-
110, 2-6-111, 2-6-112, 2-6-201, 2-6-202, 2-6-203, 2-6-204, 2-6-
205, 2-6-206, 2-6-207, 2-6-208, 2-6-211, 2-6-212, 2-6-213, 2-6-
214, 2-6-301, 2-6-302, 2-6-303, 2-6-304, 2-6-307, 2-6-401, 2-6-
402, 2-6-403, 2-6-404, 2-6-405, 2-6-501, 2-6-502, 2-6-503, and 2-
6- 504, MCA; and providing an effective date."

Be it enacted by the Legislature of the State of Mntana:

NEW SECTI ON.  Section 1. Purpose. The purpose of this

chapter is to ensure efficient and effective managenent of public
records and public information, in accordance with Article 11,
sections 8 through 10, of the Montana constitution, for the state

of Montana and its political subdivisions.

NEW SECTI ON. Section 2. Definitions. As used in this

chapter, the follow ng definitions apply:

(1) "Constitutional officer"” means the governor, |ieutenant
governor, attorney general, secretary of state, superintendent of
public instruction, or auditor, who are the constitutionally

designated and el ected officials of the executive branch of
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gover nnent .

(2) "Essential record" means a public record i medi ately
necessary to:

(a) respond to an energency or disaster;

(b) begin recovery or reestablishnent of operations during
and after an energency or disaster;

(c) protect the health, safety, and property of Mntana
citizens; or

(d) protect the assets, obligations, rights, history, and
resources of a public agency and its enpl oyees, custoners, or
Mont ana citi zens.

(3) "Executive branch agency” neans a departnent, board,
comm ssion, office, bureau, or other public authority of the
executive branch of state governnent.

(4) "Historic record" neans a public record found by the
state archivist to have permanent adm nistrative or historic
value to the state.

(5) "Local governnent" neans any city, town, county,
consolidated city-county, school district, or subdivision of one
of these entities.

(6) "Local government records commttee"” neans the | ocal
government records conmmttee provided for in [section 22].

(7) "Permanent record" means a public record designated for
| ong-term or pernmanent retention.

(8) "Public agency" neans any political subdivision,
including a municipality, county, school district, and any agency

or departnent of the state of Montana.
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(9) "Public information" neans information, regardless of
physi cal formor characteristics, relating to the conduct of the
public's business and prepared, owned, used, or retained by any
publ i c agency.

(10) "Public officer" means any person who has been el ected
or appointed as an officer of state or |ocal governnent;

(11) "Public record" nmeans public information that is:

(a) fixed in any mediumand is retrievable in usable form
for future reference; and

(b) designated for retention by the state records conmttee,
judicial branch, legislative branch, or |ocal governnent records
comm ttee.

(12) "State records conmttee" neans the state records

commttee provided for in [section 15].

NEW SECTI ON. Section 3. Access to public information --

privacy and security exceptions. (1) Every [person] has a right
to inspect and receive a copy of any public information of this
state, except for information that is constitutionally protected
from di scl osure because an individual privacy interest clearly
exceeds the nerits of public disclosure or as otherw se expressly
prohi bited by statute.

(2) A [public officer] may withhold from public scrutiny
information relating to individual privacy or individual or
public safety or security of public facilities, including jails,
correctional facilities, private correctional facilities, and

prisons, if release of the information nmay jeopardi ze the safety
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of facility personnel, the public, or inmates of a facility.
Security features that may be protected under this section
include but are not limted to architectural floor plans,
bl ueprints, designs, drawi ngs, building naterials, alarns system
pl ans, surveillance techniques, and facility staffing plans,

i ncluding staff nunbers and | ocations. A [public officer] nmay not
wi thhold frompublic scrutiny any nore information than is
required to protect an individual privacy interest or safety or
security interest.

(3) The provisions of this section do not apply to

col l ections of the Montana historical society.

NEW SECTI ON.  Section 4. Public information requests --

fees. (1) Every [public officer] with custody of public
information shall provide a [person] an accurate copy of the
information at the [person's] request, except as provided in

[ section 3], on paynent of the fees for the copy as provided for
this section. A[public officer] nust allow public information to
be inspected at all tinmes during office hours.

(2) A [public agency] may charge a fee for providing copies
of public information to a [person]. The fee may not exceed the
actual costs directly incident to providing the [person] with a
copy, including the time required to gather the public

i nf ormati on.

NEW SECTI ON. Section 5. Special fees allowable for certain

information. (1) In addition to the fees allowed under [section
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4], the departnment of revenue may charge an additional fee as
rei nbursenent for the cost of devel opi ng and mai ntaining the
property val uation and assessnment system database from which the
information is requested. The fee nust be charged to persons,
federal agencies, state agencies, and other entities requesting
t he dat abase or any part of the database from any depart nent
property val uati on and assessnent system The fee may not be
charged to the governor's office of budget and program pl anni ng,
the state tax appeal board, or any | egislative agency or
comm ttee.

(2) The departnent of revenue may not charge a fee for
i nformati on provided from any departnent property val uati on and
assessnent system database to a |local taxing jurisdiction for use
in taxation and other governnental functions or to an individual
t axpayer concerning the taxpayer's property.

(3) Al fees received by the departnent of revenue under
[section 4] and this section nust be deposited in the property
val ue inprovenent fund as provided in 15-1-521

(4) In addition to the fees all owed under [section 4], the
Mont ana hi storical society nmay charge additional fees for copies

of materials contained in its collections.

NEW SECTI ON.  Section 6. Preservation of public records.

Al public records are and remain the property of the state. The
public records must be delivered by outgoing officials and
enpl oyees to their successors and nust be preserved, stored,

transferred, destroyed, or disposed of and otherw se managed only
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in accordance with the provisions of this chapter.
NEW SECTI ON.  Section 7. Possession of public records --
conpelling delivery -- attachnent and warrant to enforce. (1)

Each [public officer] is entitled to the possession of al
[ public records] pertaining to that office or in the custody of a
former [public officer] by virtue of that office.

(2) If any [person] refuses or neglects to deliver any
[ public records] pertaining to a [public office] to the current
[ public officer], the [public officer] may apply, by conplaint,
to any district court or judge of the county where the person
refusing or neglecting resides and the court or judge nust
proceed in a summary way, after notice to the adverse party, to
hear the allegations and proofs of the parties and to order any
[ public records] to be delivered to the petitioners.

(3) The execution of the order and delivery of the [public
records] may be enforced by attachnent as for a witness and al so,
at the request of the plaintiff, by a warrant directed to the
sheriff or a constable of the county, commandi ng the sheriff or
constable to search for the [public records] and to take and

deliver themto the plaintiff.

NEW SECTI ON. Section 8. [Historic records] and

[constitutional officer records] -- certified copies. (1) The
Mont ana hi storical society shall reproduce and certify copies of
[historic] records and [constitutional officer] records inits

possessi on upon the request of any [citizen].
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(2) The certified copy of a [historic] record or
[constitutional officer record] has the sane force in law as if

made by the original custodian.

NEW SECTI ON.  Section 9. Managenent of public records --

di sposal and destruction. Each [public officer] is responsible
for properly managing the public records within the [public

of ficer's] possession or control through an established records
managenent plan. [Executive branch agencies] and [ ocal
governnents?] shall manage [public records] according to the

rul es and gui delines established by the secretary of state, the
state records commttee, the |local governnent records conmttee,
and the Montana historical society. Wien a [public record] has
reached the end of its retention period, the [public officer]
shall ensure the record is disposed of, destroyed, or transferred

according to the provisions of this chapter.

NEW SECTI ON.  Section 10. Protection and storage of

essential records. (1) To provide for the continuity and
preservation of civil governnent, each public officer shal
designate certain public records as essential records. The |i st
must be continually maintained by the public officers to ensure
its accuracy. Each public officer shall collaborate with the
appropriate continuity of governnent prograns to ensure essenti al
records are identified and maintai ned.

(2) Each public officer shall ensure essential records are

efficiently and effectively secured. Each public officer shal
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| ook to the guidance provided by the state records conmttee or
the | ocal government records commttee in choosing appropriate
met hods to protect, store, back up, and recover essenti al

records.

NEW SECTI ON. Section 11. Prohi biti on on di ssem nati on or

use of distribution [ists -- exceptions -- penalties. (1) Except
as provided in subsections (3) through (9), to protect the
privacy of those who deal with state and | ocal governnent:

(a) a public agency may not distribute or sell a
distribution [ist without first securing the perm ssion of those
on the list; and

(b) a list of persons prepared by the public agency may not
be used as a distribution Iist except by the public agency or
anot her public agency wthout first securing the perm ssion of
t hose on the |ist.

(2) As used in this section, "distribution list" nmeans any
list of personal contact information collected by a public
agency.

(3) This section does not prevent an individual from
conpiling a distribution |ist by exam nation of records that are
ot herwi se open to public inspection.

(4) This section does not apply to the lists of:

(a) registered electors and the new voter |ists provided
for in 13-2-115;

(b) the nanmes of enpl oyees governed by Title 39, chapter
31;
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(c) persons holding driver's |licenses or Montana
identification cards provided for under 61-5-127;
(d) persons hol ding professional or occupational |icenses

governed by Title 23, chapter 3; Title 37, chapters 1 through 4,
6 through 20, 22 through 29, 31, 34 through 36, 40, 47, 48, 50,
51, 53, 54, 60, 65 through 69, 72, and 73; and Title 50, chapters
39, 72, 74, and 76; or

(e) persons certified as clains exam ners under 39-71-320.

(5) This section does not prevent an agency from providing
a list to persons providing prelicensing or continuing education
courses subject to state |l aw or subject to Title 33, chapter 17

(6) This section does not apply to the right of access by
Mont ana | aw enf orcenent agenci es.

(7) This section does not apply to a corporate information
i st devel oped by the secretary of state containing the nane,
address, registered agent, officers, and directors of business,
nonprofit, religious, professional, and close corporations
aut horized to do business in this state.

(8) This section does not apply to the use by the public
enpl oyees' retirenent board of a mailing list of
board-adm nistered retirenent systemparticipants to send
materials on behalf of a retiree organization forned for
board-adm nistered retirenent systemparticipants and with
t ax- exenpt status under section 501(c)(4) of the Internal Revenue
Code, as anended, for a fee determ ned by rules of the board,
provided that the mailing list is not released to the

or gani zati on.
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(9) This section does not apply to a public school
providing lists of graduating students to representatives of the
armed forces of the United States or to the national guard for
t he purposes of recruitnent.
(10) A person violating the provisions of subsection (1)(b)

is guilty of a m sdeneanor.

NEW SECTI ON.  Section 12. Conceal nent of public hazards

prohi bited -- conceal nent of information related to settlenent or
resolution of civil suits prohibited. (1) This section may be
cited as the "Gus Barber Antisecrecy Act".

(2) As used in this section, "public hazard" neans a
device, instrunent, or manufactured product, or a condition of a
device, instrunent, or manufactured product, that endangers
public safety or health and has caused injury, as defined in
27-1-106.

(3) Except as otherw se provided in this section, a court
may not enter a final order or judgnent that has the purpose or
ef fect of concealing a public hazard.

(4) Any portion of a final order or judgnent entered or a
witten final settlenent agreement entered into that has the
purpose or effect of concealing a public hazard is contrary to
public policy, is void, and may not be enforced. This section
does not prohibit the parties from keeping the nonetary anount of
a witten final settlenent agreenent confidential.

(5 A party tocivil litigation may not request, as a

condition to the production of discovery, that another party
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stipulate to an order that would violate this section.

(6) This section does not apply to:

(a) trade secrets, as defined in 30-14-402, that are not
pertinent to public hazards and that are protected pursuant to
Title 30, chapter 14, part 4,

(b) other information that is confidential under state or
federal |aw, or

(c) a health care provider, as defined in 27-6-103.

(7) Any affected person, including but not limted to a
representative of the news nedia, has standing to contest a final
order or judgnent or witten final settlenent agreenent that
violates this section by notion in the court in which the case
was fil ed.

(8) The court shall exam ne the disputed information or
materials in canmera. If the court finds that the information or
materials or portions of the information or materials consist of
i nformati on concerning a public hazard, the court shall allow
di scl osure of the information or materials. If allow ng
di scl osure, the court shall allow disclosure of only that portion
of the information or materials necessary or useful to the public
concerning the public hazard.

(9) This section has no applicability to a protective order
i ssued under Rule 26(c) of the Montana Rules of Civil Procedure
or to any materials produced under the order. Any materials used
as exhibits may be publicly disclosed pursuant to the provisions

of subsections (7) and (8).
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NEW SECTI ON. Section 13. Secretary of state -- powers and

duties -- rulemaking authority. (1) To ensure the proper
managenent and saf eguardi ng of public records, the secretary of
state shall

(a) establish guidelines and adopt industry standards for
managi ng public records;

(b) upon request of another executive branch agency,
review, analyze, and nmake recommendati ons regardi ng executive
branch agency filing systens and procedures;

(c) establish and operate the state records center for the
pur pose of storing and servicing public records not retained in
of fi ce space;

(d) provide information and training materials for al
phases of efficient and effective records nmanagenent;

(e) approve mcrofilmng projects and m crofil mequi prment
purchases undertaken by all state agencies;

(f) <consult with the departnent of adm nistration pursuant
to [section 14];

(g) adopt rul es regardi ng managenent of public records;

(h) adopt rules to inplenent the objectives of the state
records conmttee and | ocal governnent records conmttee; and

(i) upon request, assist and advise in the establishnment of
records managenent procedures in the |legislative and judici al
branches of state government and, as required by them provide
services simlar to those available to the executive branch.

(2) In addition to the requirenents under subsection (1),

the secretary of state nay operate a central mcrofil munit that
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will mcrofilm on a cost recovery basis, all records approved

for filmng by the office of origin and the secretary of state.

NEW SECTI ON. Section 14. Departnent of admnistration --

powers and duties. (1) To ensure conpatibility with the

i nformation technol ogy systens of state government and to pronote
adherence to records managenent principles and best practices,
the departnent of admi nistration, in consultation with the
secretary of state, shall establish standards for technol ogi cal
conpatibility for state agencies for records managenent equi pnent
or systens used to electronically capture, store, or retrieve
public records through conputerized, optical, or other electronic
met hods.

(2) The departnent of admi nistration, in consultation with
the secretary of state, shall approve all acquisitions of
executi ve agency records nmanagenent equi pnment or systens used to
el ectronically capture, store, or retrieve public records through
conputerized, optical, or other electronic nethods to ensure
conpatibility with the standards devel oped under subsection (1).

(3) The departnent of admi nistration is responsible for the
managenent and operation of equi pnent, systens, facilities, or
processes integral to the departnment's central conputer center

and statew de tel ecommuni cati ons system

NEW SECTI ON. Section 15. State records committee --

conposition and neetings. (1) There is a state records committee

conposed of:
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(a) representatives of:

(i) the departnent of adm nistration;

(1i) the legislative auditor;

(ti1) the attorney general;

(iv) the secretary of state;

(v) the Montana historical society;

(vi) the clerk of the suprene court; and

(vii) the state chief information officer; and

(b) five nmenbers representing executive branch agencies
desi gnat ed pursuant to subsections (4) and (5).

(2) The state records conmttee is adm nistered by the
secretary of state, and the secretary of state's representative
serves as the presiding officer for the commttee.

(3) The commttee nenbers representing the agencies in
subsection (1)(a) are designated by the head of the respective
agenci es, and their appointnents nust be submtted in witing to
the secretary of state. These conm ttee nenbers serve at the
pl easure of the head of their respective agencies.

(4) To inplenent subsection (1)(b), the presiding officer
shal | develop a rotation by which each of the executive branch
agencies is designated to select a representative to serve a 2-
year termas a conmttee nenber. The rotation nust be adopted by
adm ni strative rule and published in the Adm nistrative Rul es of
Mont ana.

(5) The presiding officer shall establish guidelines for
t he heads of executive branch agencies to ensure the executive

branch representatives provide a bal ance of perspectives from
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records managenent, information technology, and | egal
pr of essi onal s.

(6) The commttee shall neet at |east quarterly.

(7) Commttee nenbers shall serve w thout additional salary
but are entitled to rei nbursenent for travel expense incurred
whil e engaged in conmttee activities as provided for in 2-18-501
t hrough 2-18-503. Expenses nmust be paid fromthe appropriations

made for operation of their respective agenci es.

NEW SECTI ON. Section 16. State records connmttee duties

and responsibilities. The purpose of the state records commttee
is to act as a resource for executive branch agencies and others
by staying at the forefront of records nmanagenent best practices.
The comm ttee shall:

(1) gather and dissemnate information on all phases of
records managenent;

(2) advise the secretary of state in devel oping records
managenent standards, guidelines, and training materials;

(3) develop guidelines to help agencies identify, naintain,
and secure their essential records;

(4) serve as a forumfor continuing collaboration anong
records managenent, information technol ogy, and | egal
pr of essi onal s t hroughout state agenci es;

(5) rmake recomendations to the secretary of state for
rul emaki ng regardi ng public records managenent; and

(6) regularly review existing public records | aws and nake

recommendations to the secretary of state regardi ng pursuing
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statutory change.
NEW SECTI ON. Section 17. Retention and di sposition
subconm ttee -- approval required for record disposal. (1) There

is a subcommttee of the state records commttee to be known as
the retention and disposition subcommttee. The subconmttee is
conposed of the nenbers of the state records commttee who
represent the follow ng offices:

(a) the departnent of adm nistration;

(b) the legislative auditor;

(c) the attorney general;

(d) the secretary of state; and

(e) the Montana historical society.

(2) The subcomm ttee shall approve, nodify, or disapprove
the recommendations on retention schedules of all public records.

(3) Except as provided in subsection (4), no public record
may be di sposed of or destroyed w thout the unani nous approval of
the subcomm ttee. \Wien approval is required, a request for the
di sposal or destruction nust be submtted to the subcomm ttee by
t he agency concer ned.

(4) The subcomm ttee may by unani nous approval establish
categories of records for which no disposal request is required,
provi ding those records are retained for the designated retention

peri od.

NEW SECTI ON. Section 18. Hi storic records -- Mbontana

hi storical society -- powers and duties. To ensure the proper

16 LC OptC



Unofficial Draft Copy

As of: June 6, 2014 (10:26an)

LCOpt C
managenent and saf eguardi ng of historic records, the Mntana
hi storical society shall

(1) establish and operate the state archives as authorized
by appropriation for the purpose of storing, preserving, and
provi ding access to historic records transferred to the custody
of the state archives;

(2) in cooperation with the secretary of state, the | ocal
government records conmttee, and the state records conmttee,
establish guidelines to inventory, catalog, retain, transfer, and
provi de access to all historic records;

(3) mintain and enforce restrictions on access to historic
records in the custody of the state archives in accordance with
the provisions of this part; and

(4) in accordance wth the guidelines established pursuant
to subsection (2), renove and destroy duplicate records and

records considered to have no historical val ue.

NEW SECTI ON. Section 19. Constitutional officer records --

Mont ana historical society. (1) Al constitutional officer
records remain the property of the state. The records nust be
delivered by outgoing constitutional officers to their
successors, who shall preserve, store, transfer, destroy, or
di spose of and ot herwi se nanage themin accordance wth the
provi sions of this section.

(2) Wthin 2 years after taking office as a constitutional
officer, the current constitutional officer shall consult with

staff nmenbers of the Montana historical society and transfer to
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the Montana historical society all of the constitutional officer
records of the prior officeholder that are not necessary to the
current operation of that office and consi dered worthy of
preservation.

(3) An outgoing constitutional officer, in consultation
with staff nmenbers of the Montana historical society, shal
review constitutional officer records and isolate any itens of a
purely personal nature. The personal papers are not subject to
this section, but they may be deposited with the constitutional
officer records at the officer's discretion

(4) An outgoing constitutional officer, in consultation
with staff nmenbers of the Montana historical society, may
restrict access to certain segnents of that officer's records.
Restrictions may not be |onger than the lifetine of the
depositing official. Restricted access may be inposed only to
protect the confidentiality of personal information contained in
the records. Restricted access may not be inposed unless the
demand of individual privacy clearly exceeds the nerits of public
di scl osure.

(5) Any question concerning the transfer or other status of
constitutional officer records arising between the state archives
and a constitutional officer's office nust be decided by a
four-fifths vote of the nmenbers of the retention and di sposition
subcomm tt ee.

(6) (a) In accordance with [section 8], the Mntana
hi storical society shall reproduce and certify copies of

constitutional officer records in its possession upon application
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of any person.
(b) The certified copy of a constitutional officer record

has the sanme force in law as if made by the original custodian.

NEW SECTI ON.  Section 20. Pernmanent records -- agency

responsibilities -- state records center. (1) Al pernmanent
records no longer required in the current operation of the office
where they are nmade or kept and all records of each agency or
activity of the executive branch of state governnent that has
been abolished or discontinued nust be mai ntained by the agency
or transferred to the state records center in accordance with
approved records retention schedul es.

(2) Wen records are transferred to the state records
center, the transferring agency does not lose its rights of
control and access. The state records center is nerely a
custodi an of the agency records, and access is only by agency
approval . Agency records for which the state records center acts
as custodi an may not be subpoenaed fromthe state records center
but nust be subpoenaed fromthe agency to which the records
bel ong. Fees may be charged to cover the cost of records storage
and servi ci ng.

(3) Prior to transferring a permanent record to the state
records center, the transferring agency shall first consult with
the state archivist to determ ne whether the record is also a
historic record. If the record is found to be a historic record,
it nmust be transferred to the Montana historical society in

accordance wth the provisions of [section 18].
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(4) If an agency does not wish to transfer records as
provided in an approved retention schedul e, the agency shall,
wi thin 30 days, notify the secretary of state and request a

change in the schedul e.

NEW SECTI ON.  Section 21. Agency records nmanagenent duti es.

Each departnent head shall adm nister the executive branch
agency's records nmanagenent function and shall:

(1) coordinate all aspects of the agency records managenent
function, including disposition, scheduling, and transfer in
accordance with procedures prescribed by the secretary of state
and the state records commttee;

(2) analyze records inventory data and exam ne and conpare
all inventories within the agency to mnim ze duplication of
records;

(3) review and approve records disposal requests for
subm ssion to the retention and di sposition subcommttee;

(4) review established records retention schedules to
ensure they are conplete and current and make recomendati ons to
the secretary of state and the state records commttee regarding
mnimal retentions for all copies of public records wthin the
agency;

(5) incorporate records nmanagenent requirenents into the
agency information technol ogy plan provided for in 2-17-523;

(6) ensure that all agency enpl oyees receive appropriate
and ongoi ng records managenent training; and

(7) after considering guidance fromthe state records
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commttee, officially designate a qualified agency records

custodi an to manage the functions provided for in this section.

NEW SECTI ON.  Section 22. Local governnent records

commttee -- conposition and neetings. (1) There is a | ocal
governnment records committee.

(2) The commttee consists of the follow ng ei ght nenbers:

(a) the state archivist;

(b) the state records manager

(c) a representative of the departnent of adm nistration;

(d) two local government records custodi ans appoi nted by
the director of the Montana historical society;

(e) two local government records custodi ans appoi nted by
the secretary of state; and

(f) a person representing the Montana state geneal ogi cal
soci ety, appointed by the secretary of state, who shall serve as
a vol unt eer

(3) Conmttee nenbers subject to appointnent shall hold
office for a period of 2 years beginning on January 1 of the year
foll ow ng their appointnent.

(4) Any vacancies nust be filled in the same manner they
were filled originally.

(5 The commttee shall elect a presiding officer and a
vice presiding officer.

(6) The commttee shall neet at |east twice a year upon the
call of the secretary of state or the presiding officer.

(7) Except as provided in subsection (2)(f), menbers of the
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commttee not serving as part of their conpensated governnent
enpl oynent nust be conpensated in accordance with 2-18-501
t hrough 2-18-503 for each day in commttee attendance. Menbers
who serve as part of their conpensated governnment enploynent may
not receive additional conpensation, but the enpl oying
governnmental entity shall furnish, in accordance with the
prevailing per diemrates, a reasonable allowance for travel and

ot her expenses incurred in attending commttee neetings.

NEW SECTI ON.  Section 23. Local governnent records

commttee -- duties and responsibilities. The |ocal governnent
records commttee shall

(1) approve, nodify, or disapprove proposals for |ocal
government records retention and di sposition schedul es;

(2) appoint a subcommttee, known as the | ocal governnent
records destruction subcommttee, to handle requests for disposal
of records. The subcomm ttee consists of the state archivist, one
of the local governnent records custodians, and the
representative of the departnent of adm nistration. Unless
specifically authorized by statute or by the retention and
di sposition schedule, a |local governnent public record may not be
destroyed or otherw se di sposed of w thout the unani nous approval
of the subcomm ttee. \Wen approval is required, a request for the
di sposal or destruction of any |ocal governnent records nust be
submtted to the subcommttee by the entity concerned. If there
i's not unani nous approval of the subcommttee, the issue of the

di sposition of a record nust be referred to the | ocal governnent
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records commttee for approval. When approval is obtained from
the subcommttee or fromthe | ocal governnent records conmttee
for the disposal of a record, the | ocal governnent records
commttee shall consider the inclusion of a new category of
record for which a disposal request is not required and shal
update the schedul e as necessary.

(3) establish a retention and di sposition schedule for
categories of records for which a disposal request is not
required. The commttee shall publish the retention and
di sposition schedul es. Updates to those schedules, if any, nust
be published at |east annually.

(4) devel op guidance for |ocal governnents to identify,
mai ntai n, and secure their essential records;

(5) respond to requests for technical advice on natters
relating to |l ocal government records; and

(6) provide | eadership and coordination in matters

affecting the records of nultiple |ocal governnents.

NEW SECTI ON.  Section 24. Disposal of |ocal governnent

public records prohibited prior to offering -- central registry -
- notification. (1) A local governnent public record nore than 10
years old may not be destroyed without it first being offered to
the Montana historical society, the state archives, Mntana
public and private universities and coll eges, |ocal historical
museuns, |ocal historical societies, Mntana geneal ogi cal groups,
and the general public.

(2) The availability of a public record to be destroyed
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nmust be noticed to the entities listed in subsection (1) at |east
60 days prior to disposal.

(3) (a) dained records nust be given to entities in the
order of priority listed in subsection (1).

(b) Al expenses for the renoval of clainmed records nust be
paid by the entity claimng the records.

(c) The local governnment records commttee shall establish
procedures by which public records nust be offered and clai ned
pursuant to this section.

(d) The I ocal governnment records commttee shall devel op
and maintain a central registry of the entities identified in
subsection (1) who are interested in receiving notice of the
potential destruction of public records pursuant to this section.
The registry nmust be constructed to allow a | ocal governnent
entity to notify the |ocal governnment records commttee when the
entity intends to destroy docunents covered under this section
and allows the |ocal governnent records commttee to subsequently
notify the entities in the registry. A local governnent entity's
notice to the local governnment records commttee pursuant to this
subsection and the record commttee's notice to the entities
listed on the registry fulfills the notification requirenents of

this section.

NEW SECTI ON.  Section 25. Definitions. As used in [sections

25 through 27], the follow ng definitions apply:
(1) "Breach of the security of a data system or "breach"

means the unaut horized acquisition of conputerized data that:

24 LC OptC



Unofficial Draft Copy

As of: June 6, 2014 (10:26an)

LCOpt C

(a) materially conprom ses the security, confidentiality, or
integrity of the personal information maintained by a state
agency or by a third party on behalf of a state agency; and

(b) causes or is reasonably believed to cause |l oss or injury
to a person.

(2) "Individual" nmeans a human bei ng.

(3) "Person" neans an individual, a partnership, a
corporation, an association, or a public organization of any
character.

(4) (a) "Personal information" neans a first name or first
initial and last nane in conbination with any one or nore of the
foll ow ng data el enents when the nane and data el enents are not
encr ypt ed:

(i) a social security nunber or tax identification nunber;

(1i) adriver's license nunber, an identification nunber
i ssued pursuant to 61-12-501, a tribal identification nunber or
enrol |l mrent nunber, or a simlar identification nunber issued by
any state, the District of Colunbia, the Commonweal th of Puerto
Rico, Guam the Virgin Islands, or Anmerican Sanva; or

(ii1) an account nunber or credit or debit card nunber in
conbination with any required security code, access code, or
password that would permt access to a person's financi al
account .

(b) The term does not include publicly available information
fromfederal, state, local, or tribal governnent records.

(5) "Redaction" neans the alteration of personal information

contained within data to nake all or a significant part of the
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data unreadable. The termincludes truncation, which nmeans that
no nore than the last four digits of an identification nunber are
accessi ble as part of the data.

(6) (a) "State agency" neans an agency, authority, board,
bureau, college, comm ssion, conmttee, council, departnent,
hospital, institution, office, university, or other
instrunentality of the |egislative or executive branch of state
governnent. The termincludes an enpl oyee of a state agency
acting within the course and scope of enploynent.

(b) The term does not include an entity of the judicial
br anch.

(7) "Third party" neans:

(a) a person with a contractual obligation to performa
function for a state agency; or

(b) a state agency with a contractual or other obligation to

performa function for another state agency.

NEW SECTI ON. Section 26. Protection of personal

information -- conpliance -- extensions. (1) Each state agency
that mai ntains the personal information of an individual shal
devel op procedures to protect the personal information while
enabling the state agency to use the personal information as
necessary for the performance of its duties under federal or
state | aw

(2) The procedures nust include neasures to:

(a) elimnate the unnecessary use of personal information;

(b) identify the person or state agency authorized to have
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access to personal information;

(c) restrict access to personal information by unauthorized
persons or state agencies;

(d) identify circunstances when redaction of personal
information i s appropriate;

(e) dispose of docunents that contain personal information
in a manner consistent with other record retention requirenents
applicable to the state agency;

(f) elimnate the unnecessary storage of personal
i nformati on on portabl e devices; and

(g) protect data containing personal information if that
data is on a portable device.

(3) Except as provided in subsection (4), each state agency
that is created after [the effective date of this act] shal
conplete the requirenents of this section within 1 year of its
creation.

(4) The chief information officer provided for in 2-17-511
may grant an extension to any state agency subject to the
provi sions of the Montana Information Technol ogy Act provided for
in Title 2, chapter 17, part 5. The chief information officer
shall informthe information technol ogy board, the office of
budget and program planning, and the | egislative finance
commttee of all extensions that are granted and of the rationale
for granting the extensions. The chief information officer shal
mai ntain witten docunentation that identifies the ternms and

conditions of each extension and the rationale for the extension.
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NEW SECTI ON. Section 27. Notification of breach of

security of data system (1) (a) Upon discovery or notification
of a breach of the security of a data system a state agency that
mai nt ai ns conputeri zed data containing personal information in
the data system shall make reasonable efforts to notify any
person whose unencrypted personal information was or is
reasonably believed to have been acquired by an unauthorized
person.

(b) The notification nust be made w t hout unreasonabl e
del ay, consistent with the legitimte needs of |aw enforcenent as
provi ded in subsection (3) or wwth any neasures necessary to
determ ne the scope of the breach and to restore the reasonable
integrity of the data system

(2) (a) Athird party that receives personal information
froma state agency and maintains that information in a
conputerized data systemto performa state agency function
shal | :

(1) notify the state agency i medi ately follow ng di scovery
of the breach if the personal information is reasonably believed
to have been acquired by an unauthorized person; and

(i1) make reasonable efforts upon discovery or notification
of a breach to notify any person whose unencrypted personal
information is reasonably believed to have been acquired by an
unaut hori zed person as part of the breach. This notification nust
be provided in the same manner as the notification required in
subsection (1).

(b) A state agency notified of a breach by a third party
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has no i ndependent duty to provide notification of the breach if
the third party has provided notification of the breach in the
manner required by subsection (2)(a) but shall provide
notification if the third party fails to do so in a reasonabl e
time and may recover fromthe third party its reasonable costs
for providing the notice.

(3) The notification required by this section may be
del ayed if a | aw enforcenent agency determ nes that the
notification will inpede a crimnal investigation and requests a
delay of notification. The notification required by this section
must be nmade after the | aw enforcenent agency determ nes that the
notification will not conprom se the investigation.

(4) Al state agencies and third parties to whom personal
information is disclosed by a state agency shall devel op and
mai nt ai n:

(a) an information security policy designed to safeguard
personal information; and

(b) breach notification procedures that provide reasonable

notice to individuals as provided in subsections (1) and (2).

NEW SECTI ON.  Section 28. Custody and reproduction of

certain records by secretary of state. (1) The secretary of state
is charged with the custody of:
(a) the enrolled copy of the constitution;
(b) all the acts and resol utions passed by the | egislature;
(c) the journals of the |egislature;

(d) the great seal
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(e) all books, records, parchnents, nmaps, and papers kept
or deposited in the secretary of state's office pursuant to | aw

(2) Al records included in subsection (1) may be kept and
reproduced in accordance with rules adopted by the secretary of
state in consultation wwth the state records conmttee provided
for in [Section 15].

(3) The state records conmttee nmay approve the disposal of
original records once those records are reproduced as provided
for in subsection (2), unless disposal takes the formof transfer
of records. Reproduction is not necessary for transferred
records. The reproduction or certified copy of a record may be
used in place of the original for all purposes, including as
evidence in any court or proceeding, and has the same force and
effect as the original record.

(4) The secretary of state shall prepare enlarged typed or
phot ogr aphi ¢ copi es of the records whenever their production is
required by | aw

(5 At least two copies nust be made of all records
reproduced as provided for in subsection (2). The secretary of
state shall place one copy in a fireproof storage place and shal
retain the other copy in the office with suitable equipnent for
di splaying a record by projection to not less than its original
size and for preparing copies of the record for persons entitled
to copi es.

(6) Al duplicates of records nust be identified and

i ndexed.
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NEW SECTI ON.  Section 29. Filing and copying fees. (1) The

secretary of state shall charge and collect fees for filing and
copyi ng servi ces.

(2) A nenber of the legislature or state or county officer
may not be charged for any search relative to matters pertaining
to the duties of the nmenber's office or for a certified copy of
any | aw or resolution passed by the legislature relative to the
menber's official duties.

(3) The secretary of state may not charge a fee, other than
as authorized in [section 4], for providing electronic
i nformation.

(4) Fees nust be collected in advance and, when coll ected
by the secretary of state, are not refundable.

(5) Fees authorized by this section nust be set and

deposited in accordance with 2-15-405.

Section 30. Section 2-3-301, MCA, is anended to read:

"2-3-301. Agency to accept public comment electronically --
di ssem nation of electronic nmail address and docunents required
-- prohibiting fees. (1) An agency that accepts public coment
pursuant to a statute, adm nistrative rule, or policy, including
an agency adopting rules pursuant to the Montana Adm nistrative
Procedure Act or an agency to which 2-3-111 applies, shal
provide for the receipt of public comment by the agency by use of
an electronic mail system

(2) As part of the agency action required by subsection

(1), an agency shall dissem nate by appropriate nedia its
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el ectronic mail address to which public comment may be nade,
i ncl udi ng di ssem nation in:

(a) rul emaking notices published pursuant to the Mntana
Adm ni strative Procedure Act;

(b) the telephone directory of state agencies published by
t he departnent of adm nistration;

(c) any notice of agency existence, purpose, and operations
publ i shed on the internet —poputarty—knowr—as—a—webstte5—used
by—the—agency; or

(d) any conbination of the nethods of dissem nation
provi ded in subsections (2)(a) through (2)(c).

(3) An agency shall, at the request of another agency or

person and subject to 2=6-162 [section 3], dissem nate the

el ectroni c docunents to that agency or person by el ectronic mai
in place of surface mail. Notification of the availability of an
el ectronic notice of proposed rul emaking may be sent to an
interested person as provided in 2-4-302(2)(a)(ii). An agency may
not charge a fee for providing docunents by electronic mail in
accordance wth this subsection.

(4) An agency that receives electronic mail pursuant to
subsection (1) shall retain the electronic nail as either an
el ectronic or a paper copy to the sane extent that other comrents
are retained.

(5 As used in this section, "agency" neans a departnent,
di vi sion, bureau, office, board, comm ssion, authority, or other
agency of the executive branch of state governnent."

{Internal References to 2-3-301: None.}
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Section 31. Section 7-5-2132, MCA, is anended to read:
"7-5-2132. Destruction of county records. Upon the order of
the board of county comm ssioners and with the witten approval
of the local governnent records destruction subconmttee provided

for in 2=6-463 [section 23], a county officer may destroy records

that have net the retention period, as contained in the | ocal
government records retention and di sposition schedul es, and that
are no | onger needed by the office.”

{Internal References to 7-5-2132: None.}

Section 32. Section 7-5-4124, MCA, is anended to read:

"7-5-4124. Destruction of nunicipal records. Upon the order
of the city or town council or comm ssion and with the witten
approval of the |ocal governnent records destruction subcomnmttee

provided for in 26463 [section 23], a city or town officer may

destroy records that have net the retention period, as contained
in the local governnment records retention and di sposition
schedul es, and that are no | onger needed by the office."

{Internal References to 7-5-4124: None.}

Section 33. Section 7-11-1007, MCA, is anended to read:
"7-11-1007. Public hearing -- resolution of intention to
create special district. (1) The governing body shall hold at
| east one public hearing concerning the creation of a proposed
special district prior to the passage of a resolution of

intention to create the special district. A resolution of
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intention to create a special district may be based upon a
deci sion of the governing body as provided in 7-11-1003(1)(a) or
upon a petition that contains the required nunber of signatures
as provided in 7-11-1003(1)(b).

(2) The resolution nust designate:

(a) the proposed nane of the special district;

(b) the necessity for the proposed special district;

(c) a general description of the territory or lands to be
i ncluded within the proposed special district, giving the
boundari es of the proposed special district;

(d) the general character of any proposed inprovenents and
the proposed | ocation for the proposed program or inprovenents;

(e) the estimated cost and nethod of financing the proposed
program or i nprovenents;

(f) any requirenents specifically applicable to the type of
special district;

(g) whether the proposed special district would be
adm ni stered by the governing body or an appointed or el ected
board; and

(h) the duration of the proposed special district.

(3) (a) The governing body shall publish notice of passage
of the resolution of intention to create a special district as
provided in 7-1-2121 and 7-1-2122 or 7-1-4127 and 7-1-4129, as
applicable. The notice nust contain a notice of a hearing and the
time and place where the hearing will be held.

(b) At the sanme tine that notice is published pursuant to

subsection (3)(a), the governing body shall provide a list of
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t hose properties subject to potential assessnent, fees, or
taxation under the creation of the proposed special district. The
list may not be distributed or sold for use as a mailing list in

accordance with 26489 [section 11].

(c) A copy of the notice described in subsection (3)(a)
must be mailed to each owner or purchaser under contract for deed
of the property included on the list referred to in subsection
(3)(b) as shown by the current property tax record maintained by
t he departnent of revenue for the county."

{Internal References to 7-11-1007:

7-11-1003 ok 7-11-1006 ok 7-11-1008 ok 7-11-1008 ok
7-11-1011 ok 7-11-1023 * ok 7-11-1112 ok 7-13- 2512 ok}

Section 34. Section 13-1-303, MCA, is anended to read:
"13-1-303. Disposition of ballots and other el ection
materials. (1) (a) Except for a federal election and as provided

in 13-15-301(2), the voted ballots, detached stubs, unvoted
bal |l ots, and unused ballots froman el ection nust be kept in the
unopened packages received fromthe el ection judges for a period
of 12 nonths. The packages may be opened only when an order for
opening is given by the proper official either for a recount
procedure or to process provisional ballots.

(b) The voted ballots, detached stubs, unvoted ballots, and
unused ballots froma federal election nust be retained in the
unopened packages received fromthe el ection judges for a period
of 22 nonths. The packages may be opened only as provided in
subsection (1)(a) or for a postelection random sanple audit of

vot e- counti ng machi nes.
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(c) An election adm nistrator nmay di spose of the ballots as
provided in subsection (2) if after the tine periods provided for
in this subsection (1), there is no:

(i) contest begun;

(i1) recount pending; or

(ii1) appeal of a decision relating to a contest, a recount,
or a postelection random sanple audit.

(2) Each election adm nistrator shall prepare a plan for
retention and destruction of election records in the county
according to the retention schedul es established by the | ocal
government records conmmttee provided for in 2-6-462 [section

{Internal References to 13-1-303: None.}

Section 35. Section 15-1-103, MCA, is anended to read:

"15-1-103. Disposal of tax records -- procedure. (1)

Not wi t hst andi ng any ot her provisions of |aw, the departnent may
di spose of tax records nore than 3 years old if the records do
not have any further value or as provided in subsection (3).

(2) Authorization for disposal of tax records nust be nade
by the director of the departnent or authorized enpl oyees of the
departnent. A copy of the authorization and authenticated |ist of
the records nust be maintained by the departnent.

(3) The departnment may di spose of its original tax records
after those records have been reproduced in accordance with rules
adopted by the secretary of state in consultation with the state

records conmttee provided for in 2=6-288 [section 15]. The
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departnent shall maintain the reproduction as the public record.
The reproduction or certified copy of the reproduction may be
used in place of the departnent's original in any court or
proceedi ng and has the sane force and effect as the departnent's
original record.™

{Internal References to 15-1-103:
2-6-110 ok}

Section 36. Section 15-1-521, MCA, is anended to read:
"15-1-521. Property valuation inprovenent fund. There is an
account in the state special revenue fund to be used by the
departnent for increasing the efficiency of the property
apprai sal, assessnent, and taxation process through inprovenents
in technol ogy and adm nistration. The departnent shall deposit

fees coll ected pursuant to 2=6-3116{3) [section 5] in the

account . "

{Internal References to 15-1-521:
2-6-110 ok}

Section 37. Section 15-62-209, MCA, is anended to read:

"15-62-209. Access to records. Information that identifies
the contributor, account owner, or designated beneficiary of a
fam |y education savings account is exenpt fromthe provisions of

2-—6-102—antd—2-6-164 [section 3] and any other provision of |aw

permtting the public inspection or copying of docunents. The
provi sions of this section may not prevent the rel ease of
i nformati on about a specific designated beneficiary to a hi gher

education institution at which the designated beneficiary is
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enrolled or to which the designated beneficiary has applied for
adm ssion. "

{Internal References to 15-62-209: None.}

Section 38. Section 18-4-126, MCA, is anended to read:

"18-4-126. Public access to procurenent infornmation --
records -- retention. (1) Procurenment information is a public
writing and nust be available to the public as provided in
261062 [section 3], 18-4-303, and 18-4-304.

(2) Al procurenent records nust be retained, nanaged, and
di sposed of in accordance with the state records managenent
program Title 2, chapter 6.

(3) Witten determinations required by this chapter nust be
retained in the appropriate official contract file of the
departnent or the purchasing agency adm ni stering the procurenent
in accordance with the state records managenent program"”

{Internal References to 18-4-126:
18-4-303 ok }

Section 39. Section 19-2-403, MCA, is anended to read:

"19-2-403. Powers and duties of board. (1) The board shal
adm ni ster the provisions of the chapters enunerated in 19-2-302.

(2) The board may establish rules that it considers proper
for the adm nistration and operation of the retirenent systens
and enforcenent of the chapters under which each retirenent
systemis established.

(3) The board shall establish uniformrules that are
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necessary to determ ne service credit for fractional years of
servi ce.

(4) The board shall determ ne who are enpl oyees within the
meani ng of each retirenment system The board is the sole
authority for determ ning the conditions under which persons may
beconme nenbers of and receive benefits under the retirenent
systens. A person whose job duties require proportional
menbership in nore than one retirenent systemis subject to the
provi sions of those systens.

(5) If fraud or error results in an enpl oyee or nenber
being reported to the incorrect retirenent system the board
shall correct the error and adjust contributions as necessary.

(6) The board shall determ ne and may nodify retirenent
benefits under the retirenent systens. Benefits may be paid only
if the board decides, inits discretion, that the applicant is,
under the provisions of the appropriate retirenment system
entitled to the benefits.

(7) In matters of board discretion under the systens, the
board shall treat all persons in simlar circunstances in a
uni form and nondi scri m natory manner.

(8) The board shall maintain records and accounts it
determ nes necessary for the admnistration of the retirenent
syst ens.

(9) The board shall enter into nmenoranda of understandi ng
with the teachers' retirenment systemto exchange retirenent
systemrel ated confidential information regardi ng nenbers, forner

menbers, or retirees. A nenorandum nmust state that:
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(a) the information may be used only for reasons related to
verifying appropriate pension plan participation; and

(b) the requesting retirenment system agrees to protect the
confidentiality of the information and will disclose the
requested information only as necessary to conduct official
busi ness.

(10) Upon the basis of the findings of the actuary pursuant
to 19-2-405, the board shall adopt actuarial rates and rates of
regular interest it determ nes appropriate for the adm nistration
of the retirenent systens.

(11) The board shall review the sufficiency of benefits paid
by the retirement systemor plan and recormend to the |egislature
t hose changes in benefits in a defined benefit plan or in
contributions under the defined contribution plan that nay be
necessary for nmenbers and their beneficiaries to maintain a
stabl e standard of |iving.

(12) The board may inplement third-party mailings under the

provi sions of 26169 [section 11]. If third-party mailings are

i npl emrented, the board shall adopt rul es governing neans of
i npl enentation, including the specification of eligible third
parties, appropriate materials, and applicable fees and
procedures. Fees generated by third-party mailings nmust be
deposited in the appropriate retirenent systemfund for the
benefit of participants of retirement systenms or plans
adm ni stered by the board.

(13) In discharging duties, the board, a nenber of the

board, or an authorized representative of the board may conduct
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heari ngs, adm nister oaths and affirmations, take depositions,
certify to official acts and records, and issue subpoenas to
conpel the attendance of w tnesses and the production of books,
papers, correspondence, nenoranda, and ot her records. Subpoenas
must be issued and enforced pursuant to 2-4-104 of the Mntana
Adm ni strative Procedure Act.

(14) The board may by rule or otherw se delegate to the
board's executive director or any other staff nmenber any of the
powers or duties conferred by | aw upon the board except as
ot herwi se provided by | aw and except for the adoption of rules
and the issuance of final orders after hearings held pursuant to
subsection (13) or the contested case procedure of the Montana
Adm ni strative Procedure Act.

(15) The board shall perform other duties and nmay exercise
t he powers concerning the defined contribution plan for plan
menbers as provided in chapter 3, part 21, of this title."
{Internal References to 19-2-403:

19- 2- 706 ok 19- 2- 715 ok 19- 3-511 ok 19- 3- 908 ok
19- 3- 2104 ok}

Section 40. Section 22-1-211, MCA, is anended to read:

"22-1-211. Definitions. As used in this part, the foll ow ng
definitions apply:

(1) "Depository library" means a library contracted by the
state library under 22-1-212(2) to provide the general public
access to state publications.

(2) "State agency" neans any entity established or

aut horized by |aw to govern operations of the state, such as a
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state office, officer, departnent, division, section, bureau,
board, conm ssion, council, and agency of the state and al
subdi vi si ons of each.

(3) (a) "State publication"” neans any information
originating in or produced by the authority of a state agency or
at the total or partial expense of a state agency that the agency
intends to distribute outside the agency, regardl ess of format or
medi um source or copyright, license, or tradenmark.

(b) The term does not include information intended only for
distribution to contractors or grantees of the agency, persons
wi thin the agency, or nenbers of the public under 2-—6-162

[section 3] or information produced by a state agency that is

intended strictly for internal adm nistrative or operational
pur poses. "

{Internal References to 22-1-211:
1-11-301 ok }

Section 41. Section 30-17-101, MCA, is anended to read:

"30-17-101. Electronic directory of Mntana products.
(1) (a) The departnent of commerce shall provide an electronic
directory on the internet er—wortd—wde—web of Montana busi nesses
that market products qualifying as nade in Montana or grown in
Mont ana, as described in subsection (5).

(b) The departnent may nmake a deci sion on the
appropriateness of listing a business on the electronic directory
based upon the content or use of the products offered by the

busi ness.
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(2) (a) The electronic directory may be conpiled from
el i gi bl e busi nesses that have contacted the departnent of
commerce and that have agreed to be listed electronically on the
i nter net er—wortd—wde—web. Agreenent by a conpany al so neans
that the conpany grants perm ssion for inclusion on a mailing

list pursuant to 2=6-169{31) [section 11(1)].

(b) The departnment of conmmerce is not responsible for

listing a conpany if that conpany has not contacted the
departnent, has not agreed to a |listing pursuant to subsection
(2), or does not qualify as having products made in Montana or
grown i n Montana.

(3) The electronic directory may contain information
allow ng a potential custonmer to access directly a business
listed in the directory by tel ephone, mail, or electronic |inks
if the business works with the departnent of comrerce to
facilitate and maintain direct access.

(4) The departnent of conmerce may not process orders for a
business listed in the electronic directory and i s not
responsi bl e for handling custonmer questions or conplaints on
behal f of a business listed in the electronic directory.

(5) For the purposes of this section, a product is
consi dered nmade in Montana or grown in Montana if the product has
50% or greater val ue-added within the state.

(6) For the purposes of this section, "val ue-added" neans a
finished product that has been created, nmade, produced, or
enhanced in Montana by Mntana residents resulting in a 50% or

great er val ue-added product.™
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{Internal References to 30-17-101:
2-2-121 ok 30-17-102 ok 30-17-102 ok 30-17-102 ok }

Section 42. Section 33-1-1403, MCA, is anended to read:

"33-1-1403. Confidentiality. (1) The statenent of actuari al
opi nion nust be provided with the annual statenent in accordance
with the appropriate NAIC property and casualty annual statenent
instructions and is a public wt+t+ng record, within the neaning

of 2=6-464 [section 2].

(2) (a) Actuarial reports, work papers, and actuari al
opi nion summaries retained by the conm ssioner are trade secrets
and are privileged. The materials nust be given confidenti al
treatnent, are not subject to subpoena, and are not subject to
di scovery, and the nmaterials are not adm ssible in evidence in
any private civil litigation.

(b) Subsection (2)(a) does not limt the comm ssioner's
authority to release the docunents to the actuarial board for
counseling and discipline if the material is required for the
board's professional disciplinary proceedings and if the board
est abl i shes procedures satisfactory to the conmm ssioner to
preserve the confidentiality of the docunents.

(3) This section does not Iimt the comm ssioner's
authority to use the actuarial reports, work papers, actuari al
opi nion summaries, or other information in furtherance of any
regul atory or |egal action brought as part of the conmm ssioner's
of ficial duties.

(4) The comm ssioner and any person who receives actuari al
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reports, work papers, actuarial opinion sumaries, or other
information while acting under the authority of the comm ssioner
may not testify in any private civil action concerning the
docunents or information subject to the provisions of subsection
(2).

(5) To assist in the performance of the conm ssioner's
duties, the conm ssioner nmay provide and recei ve docunents and
i nformati on pursuant to 33-1-311

(6) A waiver of privilege or claimof confidentiality in
the actuarial reports, work papers, or actuarial opinion
summari es does not result fromdisclosure to the comm ssioner
under this section or result fromthe exchange of docunents and
i nformati on authorized in subsections (2)(b) and (5)."

{Internal References to 33-1-1403: None.}

Section 43. Section 33-28-108, MCA, is anended to read:

"33-28-108. Exam nations and investigations. (1) (a) The
conmi ssi oner or some conpetent person appointed by the
conm ssioner shall examne the affairs, transactions, accounts,
records, and assets of each captive insurance conpany as often as
t he conm ssi oner considers advisable but no less frequently than
every 5 years.

(b) The expenses and charges of the exam nation nust be
paid to the comm ssioner by the conpany or conpani es exam ned.

(2) The provisions of Title 33, chapter 1, part 4, apply to
exam nati ons conducted under this section.

(3) Except as provided in subsection (4), all exam nation

45 LC OptC



Unofficial Draft Copy

As of: June 6, 2014 (10:26an)

LCOpt C
reports, prelimnary exam nation reports or results, working
papers, recorded information, docunents, and their copies
produced by, obtained by, or disclosed to the comm ssioner or any
ot her person in the course of an exam nation nmade under this
section are confidential, are not subject to subpoena, and may
not be nmade public by the comm ssioner or an enpl oyee or agent of
t he comm ssioner without the witten consent of the conpany or
upon court order

(4) (a) Subsection (3) does not prevent the comm ssioner
fromusing informati on obtained pursuant to this section in
furtherance of the conm ssioner's regulatory authority under
Title 33. The comm ssioner may, in the conm ssioner's discretion,
grant access to information obtained pursuant to this section to
public officers having jurisdiction over the regul ati on of
i nsurance in any other state or country or to | aw enforcenent
officers of this state or any other state or agency of the
federal government at any tine, as long as the officers receiving
the information agree in witing to hold it in a manner
consistent wwth this section.

(b) Captive risk retention group reports produced pursuant
to the exam nation requirenents of this section are public

wrt+ngs records as defined in 2=6-16% [section 2].

(5) Except as provided in subsection (6), the provisions of
this section apply to all business witten by a captive insurance
comnpany.

(6) The exam nation for a branch captive insurance conpany

may only be of branch busi ness and branch operations if the
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branch captive insurance conpany has satisfied the requirenents
of 33-28-107(2)(d) to the satisfaction of the comm ssioner.

(7) As a condition of licensure of a branch captive
i nsurance conpany, the foreign captive insurance conpany shal
grant authority to the conm ssioner for exam nation of the
affairs of the foreign captive insurance conpany in the
jurisdiction in which the foreign captive insurance conpany is
formed. "

{Internal References to 33-28-108:
33-28-109 ok}

Section 44. Section 46-23-110, MCA, is anended to read:

"46-23-110. Records -- dissemnation. (1) The departnent
and the board shall keep a record of the board's acts and
decisions. Ctizens may inspect and nake copies of the public

records of the board, as provided in 2=6-362 [section 3] and this

section.

(2) Records and materials that are constitutionally
protected from di sclosure are not subject to disclosure under the
provi sions of subsection (1). Information that is
constitutionally protected fromdisclosure is information in
which there is an individual privacy or safety interest that
clearly exceeds the nerits of public disclosure.

(3) Upon a request to inspect or copy records of the
board's acts and decisions, the board or a board staff nenber
shall review the file requested and determ ne whet her any

docunent in the file is subject to a personal privacy or safety
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interest that clearly exceeds the nerits of public disclosure.

(4) The board nmay assert the privacy or safety interest and
may W t hhold a docunent if the board determ nes that the demand
for individual privacy clearly exceeds the nerits of public
di scl osure or if the docunent's contents would conprom se the
safety, order, or security of a facility or the safety of
facility personnel, a nenber of the public, or an inmate of the
facility if disclosed.

(5) The board may not withhold from public scrutiny under
subsections (2) through (4) any nore information than is required
to protect an individual privacy interest or a safety interest.

(6) The board may charge a reasonable fee for copying and
i nspecting records.

(7) The board may limt the tinme and place that the records
may be inspected or copied."

{Internal References to 46-23-110: None.}

Section 45. Section 61-11-510, MCA, is anmended to read:

"61-11-510. Prerequisites to disclosure. (1) Prior to the
di scl osure of personal information or highly restricted personal
information, as provided in 61-11-507, 61-11-508, or 61-11-5009,
the departnent shall require the requester to conplete and submt
an application, in a formprescribed by the departnent,
identifying the requester and specifying the statutorily
recogni zed uses for which the personal information or highly
restricted personal information is being sought.

(2) The departnent shall require the requester to provide
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identification acceptable to the departnent.

(3) (a) The departnent shall collect the appropriate fees
paid by the requester and shall determ ne the anmount of the fees
in accordance with 61-3-101, 61-11-105, and this subsection (3),
and as appropriate, in accordance with the terns of a contract
bet ween the departnent and the requester.

(b) The departnent shall ensure that fees established by
policy or contract:

(1) recover the departnent's cost and expenses as provided
in 261162y [section 4] and 61-3-101;

(1i) include an additional anount necessary to conpensate

the departnent for costs associated with devel opi ng and
mai nt ai ni ng the database fromwhich information is requested; and

(ti1) incorporate, when applicable, the convenience fee
establ i shed under 2-17-1103.

(c) Except as provided in 61-11-105(5)(b) and subsection
(3)(d) of this section, the departnent shall charge a fee to any
person, including a representative of a federal, state, or |ocal
government entity or nenber of the news nedia who requests
i nformati on under this section.

(d) The departnment may not charge a fee for information
requested by the governor's office of budget and program
pl anni ng, the state tax appeal board, any |egislative branch
agency or commttee, or any crimnal justice agency, as defined
in 44-5-103."

{Internal References to 61-11-510:

61-11- 105 ok 61- 11- 507 ok 61- 11- 508 ok 61-11-509 ok
61-11-515 ok}
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Section 46. Section 81-2-115, MCA, is anended to read:

"81-2-115. Confidentiality of information collected --
exceptions. (1) Except as provided in subsections (2) through
(4), all information regarding the testing of any |ivestock that
is owned by or in the possession or custody of a |ivestock
producer, |ivestock dealer as defined in 81-8-213, or |ivestock
mar ket as defined in 81-8-213 that is collected by the
depart nent:

(a) nust be held confidential by the departnment and its
enpl oyees;

(b) is not a public witing record or public information as

desert+bed defined in 2=6-16% [section 2] and is exenpt fromthe

public disclosure provisions of Title 2, chapter 6; and

(c) 1is not subject to discovery or introduction into
evidence in any civil action.

(2) For the purposes of this section, "livestock” has the
meani ng provided in 81-2-702.

(3) The adm nistrator, appointed pursuant to 81-1-301, may
di scl ose information collected by the departnment fromindividual
i vestock producers, livestock dealers, or |ivestock markets for
t he purposes of the departnent's ani mal health prograns whenever
in the admnistrator's judgnent the disclosure will assist in the
i npl enentation of the animal health prograns. The adm ni strator
may di sclose the information to another governnental entity
pursuant to the conditions described in subsection (4) or if the

governnmental entity confirms in witing that the entity wll
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mai ntain the confidentiality of the information.

(4) Animal disease diagnostic tests that identify the owner
of the aninmal tested may not be discl osed unl ess:

(a) the adm nistrator determ nes that disclosure is
necessary to prevent the spread of an ani mal di sease or to
protect the public health;

(b) the owner gives witten perm ssion to disclose the
i nformation;

(c) the information is disclosed in actions or
adm ni strative proceedi ngs commenced under the provisions of
Title 81, chapter 2, 4, 5, 6, 8, 9, or 30;

(d) disclosure is required by subpoena or court order; or

(e) the information is disclosed to a | aw enforcenent
agency in connection with the investigation or prosecution of
crim nal offenses.

(5) Upon release by the adm nistrator or the board of any
information to any other governnental entity or to any person,
the adm ni strator shall

(a) notify the person to whomthe information refers or
pertains that the rel ease has been made and the nane of the
governnmental entity or person to whomthe information was
rel eased; and

(b) provide to the person to whomthe information refers a
copy or summary of the information contained in the rel ease.”

{Internal References to 81-2-115: None.}

NEW SECTI ON.  Section 47. {standard} Repeal er. The
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foll ow ng sections of the Myntana Code Annotated are repeal ed:

2-6-101.
2-6-102.
2-6-103.
2-6-104.
2-6-105.
2-6-106.
2-6-107.
2-6-108.
2-6-109.

2-6-110.

2-6-111.

2-6-112.

2-6-201.
2-6-202.
2-6-203.

2-6-204.
2-6-205.
2-6- 206.
2-6-207.
2-6-208.

Definitions.

Citizens entitled to inspect and copy public witings.
Filing and copying fees.

Records of officers open to public inspection.

Renoval of public records.
Possessi on of records.

Proceedi ngs to conpel delivery of records.

Attachnment and warrant to enforce.

Prohi bition on distribution or sale of nmailing lists --
exceptions -- penalty.

El ectronic information and nonprint records -- public

access -- fees.

Cust ody and reproduction of records by secretary of
state.

Conceal nent of public hazards prohibited -- conceal nent

of information related to settlenent or resol ution of

civil suits prohibited.
Pur pose.
Definitions.

Secretary of state's powers and duties -- rul emaki ng
authority.

State records conm ttee approval.
Preservation of public records.
Protection and storage of essential records.
Certified copies of public records.

Records comm ttee -- conposition and neeti ngs.
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2-6-211. Transfer and storage of public records.

2-6-212. Disposal of public records.

2-6-213. Agency responsibilities and transfer schedul es.

2-6-214. Departnent of admnistration -- powers and duties.

2-6-301. Definitions.

2-6-302. Oficial records managenent -- powers and duties.

2-6-303. Ownership of records -- transfer.

2-6-304. Qutgoing officials -- records nmanagenent duties.

2-6-307. Certified copies of official records.

2-6-401. Definitions.

2-6-402. Local governnent records conmttee -- creation.

2-6-403. Duties and responsibilities.

2-6-404. Rul emaking authority.

2-6-405. Destruction of |ocal governnent public records
prohibited prior to offering -- central registry --
notification.

2-6-501. Definitions.

2-6-502. Protection of social security nunbers -- conpliance.

2-6-503. Extensions.

2-6-504. Notification of breach of security of data system

{Internal References to 2-6-101: 2-6-202 ok 2-6-401 ok 33-1- 1403 x

33-28-108 x 81-2-115 x
Internal References to 2-6-102: 2-3-301 X 15-62- 209 x 18-4-126 x
22-1-211 x  46-23-110 x

Internal References to 2-6-103: None.

Internal References to 2-6-104: 15-62-209 ok

Internal References to 2-6-105: None.

Internal References to 2-6-106: None.

Internal References to 2-6-107: None.

Internal References to 2-6-108: None.

Internal References to 2-6-109: 7-11-1007 X 19-2-403 x 30-17-101 x

Internal References to 2-6-110: 2-6-103 ok 15-1-521 x 61-11-510 x

Internal References to 2-6-111: None.
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I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal

Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences

2-6-302 ok

I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal

Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences

2-6- 405 ok

I nt er nal
20-1-212
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal
I nt er nal

NEW SECT1 ON.

Ref er ences

71-3-705

Ref erences
Ref erences
Ref erences
Ref erences
Ref erences
Ref erences

Unof fi ci al
As of:

to 2
to 2
to 2
to 2
to 2-
to 2
to 2
to 2
to 2

15-1-103

to 2-6-211:
to 2-6-212:
to 2-6-213:
to 2-6-214:
to 2-6-301:
to 2-6-302:
to 2-6-303:
to 2-6-304:
to 2-6-307:
to 2-6-401:
to 2-6-402:
13-1-303

to 2-6-403:
71-3-810
to 2-6-404:
to 2-6-405:
to 2-6-501:
to 2-6-502:
to 2-6-503:
to 2-6-504:

i nstruction.

(1)

Secti on 48.
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None.

None.

None.

None.

None.

None.
2-6-211 ok

None.
2-6-111 ok 2-6-111 ok 2-6-202 ok
2-6-206 ok

None.

None.

None.

None.

None.

None.

None.

None.

None.
2-6-302 ok

2-6-401 ok 2-6-404 ok

2-6-404 7-5-2132 7-5-4124
None.
None.
None.
None.
2-6-502
None. }

{standard} Codification

[ Sections 1 through 12] are intended to be

codified as an integral

the provisions of Title 2,

part of Title 2,

chapter 6, part 11, and

chapter 6, part 11, apply to [sections

1 through 11].
(2)

an integral

provisions of Title 2,

t hrough 20].
(3)

part of Title 2,

chapt er

54

chapt er

[ Sections 13 through 21] are intended to be codified as
6, part 12, and the
6, part 12, apply to [sections 12

[ Sections 22 through 24] are intended to be codified as
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an integral part of Title 2, chapter 6, part 13, and the
provisions of Title 2, chapter 6, part 13, apply to [sections 21
t hrough 23].

(4) [Sections 25 through 27] are intended to be codified as
an integral part of Title 2, chapter 6, part 15, and the
provisions of Title 2, chapter 6, part 15, apply to [sections 24
t hrough 26].

(5) [Sections 28 through 29] are intended to be codified as
an integral part of Title 2, chapter 15, part 4, and the
provisions of Title 2, chapter 15, part 4, apply to [sections 27
t hrough 28] .

NEW SECTI ON.  Section 49. {standard} Effective date. [This

act] is effective Cctober 1, 2015.

- END -
{ Nane : Laura M Sankey
Title : Legi sl ative Attorney
Agency : Legi sl ative Services D vision
Phone : 406- 444- 4410
E-Mail : | sankey@rt . gov}
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