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_ era has emerged in response to the limitations of paper watex rights. Tribal gov-

ernments are increasingly turning from courtroom batiles to practical efforts
¢ benefits for the geservation.”® The

to translate their paper rights into tangibl
deputy attorney general for Colorado declared that negotiated settlements were

a way of “averting a watel rights war.”
Can the setflement policy actually fulfill such a promise? Can centuries-

old enmities be assuaged by a new approach to resolving conflict over water? In

order to answer that question, which is the central goal of this book, it was first
necessary to examine the past in chapter1 and this chapter; we do not know if
policy has jmproved unless we first know what was gained through pastp olicies.
Then we need a thorough anderstanding of the objectives of the new process
and how they are going to be achieved. This chapter examines the settlement
policy by discussing the process itself: what does a “good” negotiation process
look like? Thien it identifies the expected outcomes of that process: what are the

elements of a “anccessful” settlement?
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erature emphasizes them as factors that significantly contribute to the success
of negotiated settlements. The ensuing chapters provide a sense of how well
Indian water settlements meet these standards. -

First, negotiators need to know what the alternatives to negotiation might
bring them.? ADR works best when participants see it as their best hope for a
favorable solution. This requires an understanding of what might be won or
lost by each party in various conflict-resolution ventes. Peterson Zah, former
chairman of the Navajo Nation, made note of this: “The Beginning point inany
pegotiation is the knowledge of what you have and what your opponent has.
Without that knowledge, any negotiation is a charade”® In regard to Indian
water rights, the primary alternative to negotiation has been litigation, With-
~ out a doubt; past litigation has been 2 disappointment to all concerned. If we
compare the promise of negotiation with past litigation, then it appears to be
the best available alternative. In addition, recent court trends do not bode well
for Indian claims to watet. As Walter Rusinek has noted, “the road ahead for
reserved water rights may be risky.”3 Of course, no one can truly predict future
trends in case law or coutt personnel, nox can we assume that Congress will
ot intervene in some way. However, for the best-available-alternative standard
to be met, negotiators must always be cognizant of possible trends in case law
and the possibility that at some future point, courts may be more receptive to
Indian reserved water claims.

A second attribute concerns the probability that settlements can be suc-
cessfully implemented,’ which requires that settlements be adequately funded,
that all major issues be resolved, and that all parties agtee on the interpretation
of the settlement. It also requires a procedure for working out post-settlement
difficulties and ensuring appropriate follow-up.

A third attribute of successful negotiations concerns the need for full par-
ticipation byall affected parties. The literature on ADR universallycites the need
for every significant stakeholder to be at the table.* But for Tndian water rights
cases, this is virtually jmpossible due to the sheer complexity of issues and the
number of affected parties. In the Big Horn cases there were 20,000 parties. In
the case that led to the Southern Arizona settlement there were 70,000 parties.
The Gila and Salt River cases involved more than 80,000 parties. And the Snake
River Basin adjudication attracted 175,000 claims? John Folk-Williams sug-

gests this problers may be resolved by creating a continuuim of parties depend-

ing upon the impact the setilement will have on them ® However, if an impot-

tant player is left out—or walks out — the settlement is likely to be plagued with
future problems.

A fourth attribute concerns procedure. In all negotiations the first itemn on
the agenda must be the process of negotiation itself. In any dispute-resolution |

effort, the design of the procedure to be used is nearly as important as the dis-
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In the chapters that follow, each of these expected advantages is discussed
in detail in order to assess the extent to which the settlement policy has lived up
to its promise. No settlement cdn achieve perfection in all four of these areas.
However, compared to the constraints of prolonged litigation, settlements offer
the possibility of a significant improvement over the past.

Conclusion

There is 2 &E.M.,n contrast between the federal government's abject parsimony
when funding Indian water development and its gratuitous generosity when
funding non-Indian water development. For decades the Winters Doctrine re-
mained a hollow promise, and the 514’s Indian irrigation program became 2
symbol of the federal government’s lack of commitment. In the meantime, the
water development program for non-Indians continued at a dizzying pace.t’
Big dams and reservoirs were perceived as the vital core of western develop-
ment, the essentidl base ingredient of the New Eden. An estimated 30,000 dams
were built to divert 475 million af of water in the seventeen western states.®?
No expense was spared as western politicians used federal money to create an
irrigation empire—an empire that often stopped at the reservation boundary.
Today the Bureau of Reclamation operates 348 reservoirs that provide water for
ten million acres of farmland and 31 million m.moEm.a Tn addition, the U.S. Army
Corps of Engineers opexrates another 218 dams in its three western divisions.*
But the Bia has never finished an irrigation project. ‘
The appeal of negotiated settlements rests largely on this history; almost
anything would be an improvement over the past. Non-Indian water users be-
came tired of having the threat of Winters hanging over their heads like an anvii
on a string. And Indian tribes were tired of winning hollow victories in court
and fearful that their only allies, the courts, rmight turn against them. Pushedby
fear, frustration, and a sense that the whole western water situation was slipping
from their grasp, whites and Indians sat down at the table and began ﬁ&wﬁm_m
The dark shadow of 500 years of wat, genocide, and broken promises lay across
the table; could the negotiators somehow overcome this shadow with a o
vision of the future? .
Can settlements replace this legacy of enmity with a new era,
taming old animosities? The search for a panacea is as old as the human race;
the elixir that miraculously melts away all problems. This search has alwayss;
proven futile. Water settlements are not a panacea, although some people hate.g
perhaps oversold them as the magic bullet of western water. The beginning
the settlement period was characterized by a heady combination of naiveté au




