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Al_Stope: I had this brief outline distributed to you --—
that was not for the purpose of showing you how wWe're going
to progress during this meetingy although if it turns out
that wayy we'll just go straight through it in ordere Sut I
hadn*t intended to do thate I intended this outline to
raise a number of different questions that might ring a bell
in your mind that we would want to discusse So this is not
intended to be the direction cf the flowy but rathery I
thinks the direction of the flow should be determined by
your interestsye your questionss your commentsy your
declarationse S0 I really don't have it structured as
woula appear from having set up the outlinee. It is totally
unstructured and we'll just s2e what kind of interests you
want to discuss and I hope that 1 can help in that
discussione

Just as a starty I would like to quote to you from Daniel
Webstery who saigas

"what do we want with this vasty worthless areades this
region Of savages and wild beastse of deserts and
shifting sandss and whirlwinds of dusts of <cactus and
prairie dogse To what use could we ever hope to put
these great deserts and those endless mountain ranges
~- impenetrable and covered to their bases with 2ndless
SNOwWe" :

That's where we arce

I thought you'd be intercsted in some physical facts with
respect to the occurrence of watere

Some physical factse

le 0Occurance of water: #illion A" % of fresh water
. de Iceans 1536090009000
be Total fresh water 3340164084 100%
(1) Polar ice 3 glaciers 2495689000 T5«72%
(2) Hydrated earth minerals 336 0.001%
(3) LAKES 101,000 231%
(4) RIVERS 933 2003%
{(5) Soil moisture 204400 «01%
(6) OGW: . :
e To 2500 fte 395489000 110%%
be 2500 to 12,500 49 5654000 13.83%
(7} Plants and animals’ 915 «003%
(3) Atmosphere 11500 «035%
ce. Hydrologic cycle (annual):
. (1) Precipiation on lanu §%9 000
(2) Stream runoff 249460

2. The 48 states averagje about 30%/yres but with great



variatione

3. Montana outflow—-runoff:

River: . Station: “Ave Cfse At /yre
Clark ‘Fke Heron 199940 1494004000
Kootenai Libby 114860 8¢5874000
"Yellowstone Sidney 114310 895509000
Missouri Aol f Pte ‘G170 696395000

4« Comparisons: A*/Yres A® Stourage:
ColoeRe avere virgin flow 1322-67 13¢7009000 6440004000
Hissouri Re at Kansas City 4095009000 85+0004000
Columbia at mouth 180+000+,000 55940004000
Sacramento (at Sacto.) 1744004000 ?
San Joaquin {at vernaliSy Dtwe 304484000

Tracy and Modestoe)

Welly, that's about the last 1°11 ba dealing quite 5o much
with just physical factse

Appropriation vse iipacian Systeams_of dater Rights

We aree as you all knows an appropriation  doctrine states
We uswe . the appropriation systzm for deciding who has water
rightse Thereforey it is sométimes confusing when people
riefear to persons having riparian richts in HMontanay or in
the "Coloradc doctrine® stateSe What we refer to therfe
really is the rignt of accessy navigations and recreation or
use of a water surface or of 2 stream rather than a system
of weter rightse .

As in tne case of the (onfederated Salish. ond _Kogotenai
Iribes _vs _Najmens Judce Jameson found that the various
landawners on the south halt of Flathead Lake have federal
common law ripariaon rightse If you were on another kind of
Take in Montana where the south half was not owned within a
reservarions you would probably b2 neld to nhave riparian
rights to wharf out to where you could utilize a canoe or
motorboat and utilize 3 lake or streams

So we have riparian rightse but we'ra not a riparian system
state so far as water vrignts -- the use of water for
consumptiva or other purposes are concerned. We do
distinquish betw2en appropriation states and riparian
statesy although they all have that type of riparian rightse

Pepresentative _Roth: I would like to know what you mean by
the "dual use cf the word ‘riparian've.

Al _3Stgone: There is a dua) use of the worde A riparian
system of water rights is a system of sharing along a stream
that is not "first in timey first in right"” but racher that
everybody alon; the stream ¢gets to make a reasonable use of
tne streame. The earlier view of riparian rights was that
evarybody aleng the stream had the right to have the stream
flow in its natural state as it alwdys had without
"depletiony diminutions or altéfation of its qualitys But
that was so0 restrictive that most of the riparian right
jurisdictiones which would be most of the east coast and
miawesty changed to the doctrine of reasonable uses That
doctrine says that fiparians éan make &8 readsonable use of
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the watere. But they don*t havs a prioritye It®s a sharing
-~ everyone has equal righte 1In a riparian systemn you dontt
usually run into the doctrine of prascription or adverse use
because there is no time limit when a person mivht want to
exercise his riparian righte If bhe decides to put in a
litele garden in 1977+ and the stream is already quite
completely utilizeds he's not preempteds The fact that he's
later Jdoes not make any difference. The question is whether
this is a reasonable wuse in comparison with the various
other uses of the riparian strcame.

Representative _Rath: voesn't tnis have to uo with
contiguity?

Al__Stope: It has to be riparian land, yese There ar2 two
doctrines on that. One is that of ypity of titles A person
may have a narrow bit of riparian 1and close to a8 stream and
then buy some additional land contiguous to that. One
doctrine is that <o long as there is unity of title then it
all has riparian rightse.

The other doctrinz is spurce of title. That is that you
never can expand a riparian right and only that land that
has been in single ownership whicn is riparicn to the stream
has riparian rightse Under the latter doctrinesy riparian
1and continues to diminish because every time 2ny land is
cut offy it will never again have riparian rightse

That®s the riparian system of water rightse The cther sense
in which I was using ripari3n was tnat we can all have land
that is riparian to a stream or a lake and we get rijhts of
access and utilization for purposes of boatings batning,
fishings or something like that as 3 consequznce of our
having riparian lande And thoss are riparian rights also,
but it's not a riparian systesm of utilization of water for,
domesticCe industrialy mininge airicultural purposzss <LCe

Regpresentatiyve_Scully: How many states have the riparian
system? ,

Al__Stope: All of the stotes wast of tne 98th meridiasn --
east of that column of states which is North Dakotas South
Dakotas Nebraskas Kansase Oklahomas and Texase All of those
were riparian doctrine states. Now a few Of those states
envied our appropriation system and a few of them adoapted
the appropriation system of watzr rightse They changed over
utilizing what they called a police power —— sometimes with
a constituticnal z2mendmenty bLut usually by statute. If I'm
not mistakenes Tennessee is an appropriation doctrine state.
In jeneraly it's fair to say all the midwestern and eastarn.
states started out &s riparian doctrine statese

The vriparian doctrine is 50 restrictive with respect to
wiiere you can use the wster that wost of those states have
found it an unsatisfactory systume They want to be able to
get the water away from the ricarian land in order to make
use of it for a city or industry or something lik= that. 50
they have fgone to legislation. rnhat they have enderd up ufth
is a combinationy DOy legislation of the riparian doctrine
with statutory permit systemse  They comaz close to



approximating aspects of our own approgriation systeme

Represéntative. Scully: uUnder tne mechanics of that system
are there notice requirements or any of those Kkinds of
things'like you would have here for appropriation?

Al __ _Jtope: VYese Where you have these changes by
legistationy they usually will o for permits and noticey
and 31l of thate The. discussion of the riparian system is
strictly by way of academic back-round for this comnmittee,
I Jon't think you are really <oing to care about detailed
aspaects of the riparian doctrinee You will be running into
thoughy probablys problems in other western states that
adopted what is known as the California doctrine of water
rightse

The doctrine that developed in California is not too
illouical & doctrinay but it is an awfully difficult one to
wOork withe . .

A1l of the United States and its territories adopted the
Fnglish commecn law —= that is the basis of our awe Under
gnglish common lows the riparian doctrine which I%ve just
been talking about is the basic luaw of waterse So
California thougnhts wells whenever anybody got a federal
patant to land alonyg a streams then he took with that the
federsl novernment'®s riparian righte SO you Mhave the
riparian doctrine in Californiae.

Meanwhiley the '4%ers and their successors were going and

approugriating water -~-- just diverting it out of the
watershed ——- which is not a parmissible thing under the
riparian doctrince Californids in 1850 and 1852 passed

statutes saying this was UeKe The only thing was that these
pecople were on federal land and so the California statutes
were really just an exercise in free speech hy the
‘California legislaotures

In 1£66 after Mevaaa was admitted to the Union and after the
discovery of the Comstock Lode¢y Senator Stewart of Nevada
got through Coniress the Lode Mining Act of 1866e which is
really the genesis of western water 13we This act said that
the rignts of the wminers both to their lode claims and to
their use of water shall be maintained and protectede Thus
it recoynized the custom of ®first in timee first in right®
in the mining countryy not only with respect to mining
claims but with ruspect to water lawe

So the California doctrine wasey 3as worked out 'in the
horridle olo lono case LuX. va Hagine an 1886 case (it took
them that long to work it out)s you didn*t acquire any water
right under the appropriation doctrine pefore the Congrzss
passed the Lode fining Act of lé66e This was because these
people were sctually just trespassers on tne federal domaine
Fut there were fedaweral patents under the Homestead Act of
1862 and other transfers of property from the federal
government to private particese They acquired riparian
Fights. So the oversimplified brief priority in California
is: () the pre-1366 reparian yrants from the U«Sey then (2)
pre-18%84 appropriations which riate as of 1866+ and then (3)
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post—1866 appropriations and riparien rightse And that's
the gist of the California doctrines

The California doctrine geogruphically forms sort of a
parenthesis around the strict appropriation statese You
have Washingtony Oregony and California along the Pacific
coast and North Dakotae South Dakotae NeDraskay Kansas,
Okl ahomay and Texase All of the wmountain statesy Montanay
Idahos MWyominge Utans Hevadas Coloradoy Arizonas and New
Mexico are strictly appropriation st3tese All these states
declare that the law of repsrian rights was never a part of
the Yaw of the statee.
{

Montana treated its water law strictly as appropriation from
tne beginninge. This was declared as ‘the situation in

Mettler ve Ajms Realty Coe in 1921.

The trouble with the California doctrine was how on earth to
integrate systems where one person has a right to taks water
out of 2 stream and out of the watershed and another nas the
right to have that water flow pest his land with egual
shariny and no priority in water usee So @Ssentiallys it's
an unworkable doctrine. It has some historical logic to its
but to try to administer two entirely different systems of
water law on the same stream is a messs (ANd this is a mess
that w~e may be coming to with respect to some of the federal
rightse) Therefores all of the California doctrine states
have really abandoned their riparian rights to the extent
they cane They've limited riparian rights to what a person
actually put to a3 bensficial use. Instead of saying a
person has a right to have a stream flew past his landy they
say riparians have a right to the amount of water they can
prove they have 3actually put to a beneficial use during tne
three-year period prior to the passagse of this statute, In
California this was done by a 1928 constitutionel amenament
which was upheld in three California Supreme Court caseSe
{The Oregon Water Code of 1909y tne Washinygton Water Lode of
1917y the HMNorth Dakota water Lode or 1955y South Daxota in
1260y Nebraska in 19i%s oand Kansas in 1945 and 1947
statutessy Uklahoma in 1963y and Texas following tha Belmont
Plantations case in.its stream adjudication act of 1967.)
So they have really be¢n unable to work with the California
doctrine and have gone purely to statutory appropriations
for 211 future water rights and tncy cut down their riparian
right to what was actually put -0 heneficial use.

Represeantative _Scully: Could you explain how Texas did
this?

The Texas Stream Adjudication Act of 1967 provided for
actual service of potice on evary known riparian ritht.aand
publicatione The ripariaon right holders were ruguired to
supply proof of the actual quantity us=ed durinj the three
years prior to 1967. Since they had served everyone they
could find and published notices the act provides -— and it
has been upheld -- that there will be no riparian rights
that 4are not a part of the subseguent decre« that followsse
The Texas water rights board takes all the declarations and
claims of riparian rightsy reviews themy and prapares a
preliminary decree which it subimits to the Texas equivalent



of our district courte Then there is an opportunity for a
hearing —~ a considerably cumbersome processe Ultimately a
decree is rendered ‘and it is final -— there are no past
existing rigyhts following that adjudications and there will
be no future riparian riqghts D2cause a 1917 statute said all
water rights would be acguired by permit and appropriation.

ﬁguaxgg_lgnnagg; Do 3any of these states that have converted
to tha Texas concept have a coastitutional provision like
ours? .

Al_Stoga: Idaho®s is probably the closest to ourss but they
haven®t had this particular problemre Some of these states
did this conversion without any constitutional amendmentss
as in the case of the Jregon Water Code of 1909 and the
Washinuton Code of 1917« Texas did not have a
constitutional changee.

Represcotative Kogh: If it wasn't made constitutionally,
wNo made the chanjes?

Al _Stone: 'The legislature and the ccurtse In Texas the way
was cleared by the Hdelmont Plantations Case which was @ big
complicsted suit vn the lower Rio Crandee The suit involved
3 4ood deal of research into Spanish and Mexican water law
and it finally resulted in the Texas Supreme Court declaring
thar there are 'no inherent rigarian riahts under a Spanish
or Hexican gyrante You only ot a water right if it were
aranted yode The mere fact of having riparian land along
the 240 Grante «¢ia nct ‘confer A water righte SO the
legislature felt there was no prublem of & whole bunch of
ancient riparian rights and 'epacted the Stream Adjudicaticn
Act to simply stronijarm. the riparian rights that did existe

Soy except in Californias this has been done without
constitutional changes

Qriyions_ef th& Appropriationg Syskem

This discussion 2ims at the Montana system of water law but
it awplies to «ll of the Colorado doctrine states -~
Mortanay I[cdahos Utahe Wyomings Nevades Coloradoy New Mexicoy
and Arizonae.

Tha Dirth and develosment of western water -law is intimately
concerned with the development of mining law and mining
policy in the United Statess In England, the crown had an
intarast in mineral property ueneath odrivate lands and
therefore when it established colonies in Americas Eangland
‘hacd an interest in the minerals beneath private property in
the coloniese rollowing the Kuevolutionary Ware and before
the formation of the Unitod Statesy the colenies succeeded
to the crown's rights e mineralse The Continental
Congressy in tho srginancs of 172%y providea for the sale of
land in ordar to try to frais» money to pay for ‘the
Ravolutiondary Ware

After the formation of ‘the Unfion in 1789+ attempts were made
to ‘raise money tlitough the sabe of pubrlic lanag as a capital




assetes That was pretty much of a failuree There was a long
puriod of very few sales and very little mining activitye
People just went out aad settlcd on land but didn*t pay for
ita In 1807, Congress passed an <&ct  that prohibited the
acquisition of any interest in oublic 1lands - simply by
settlement or occup:ancye Still they weren't makinyg much of
their attempts to sell lande

Conaress then passed the General Preemption Act of laal for
the sale of 180As grants for a hle25 per dcre but reserving
all mineralized 1andse. Thot reservation of mineralized
lands continues in our land and mining poliCcy with respect
to the settlement of tha Weste.

The Treaty of Cuadalupe Hidalyo of Februory 2y 184548 cedad to
the United States a3 vast area of land which included all ot
California and Nevada and oth2r landse Just a week before
it was signady gola was discovered on January 24, 1348, at
Colema on the South fork of tha American Rivaer between
Placerville and Auburn at Suttar's Mille This was kapt
secret for about six weekse thein the gold rush commrenceds

Althouah we think of the ‘4%ers as neaple who traveled
across the continent in various types gf wayons and across
the isthmusy it was actually an international 3Jold, rushe
There were Welsh minersy German winerss Chinese minersy lots
of Chileansy Mexicansy and people from all over the worlice
The populaticn grew from 24005 to 39000 to between 2004000
and 3004000 in the course of three yearses :

These people came upon the federal domaine They didn®t own
the lands We didn®t really have any :nineral policy except
the reservation of mineralse So they took the federal
minerals and there really was nc UeSe force to police this
sort of things They sgreasa up and down the mother lode
country of Californias from around deaverville in the north
to near Bakersfield in the scuth in the foothills of the
Sierrase They never found tha nother lodes but instead were
mostly placer min2rse

These '49ers were not ownors of landy mineralss or wdtre
They were actually trespasscrs on faderal property and
converters of federal mineralse At times the mining canps
in the mother lode country were 1awless and reckless are3ss
But they formed mining districtse. The mininc districts
formed various rules and regulations which later were given
the force of lawe They also commenced their own systea .of
1 aw enforcement. Some of it was rather crudey like
banishment of flojiginds even capital punishment. Jut  they
did begin to establish oraer,

About that time national politics entered in and it ~as
desirabla to have 2 couple of s:nators from a free state
because the slavery issue was srisinge As a conseguence of
that aspact of politicsy California was admitted in 1350 to
the Unione The State of (alifornia promptly passed its own
sel f-interest legislationy the Possessory Acts of 1850 and
1852y confirming tha right of the miners to take rhe federal
mineralsey divert the federal watery and to occupy their
mininy claims in accorgance with the customs of the various



mining CampsSe

Among the custoins generally adopted in the camps was that
the first person tu stake out a claim had the first right to
ite The first person to divert a stream to use his rocker
or pan had the first right to that amount of wdtere. This is
the doctrine of "First in tin2e first in right” ang is the
2mbryo of our system of prior appropriation.

Still there was no basic federal policy except the
reservation of all mineralized landse SO in UsSse ve Pgorrat
in 185¢ and in the UeSe Supreme (ourt casey the (Castelero
case in 1362y tre '49ers were found to be trespasserse 1In
1863y President Lincoln issued o writ to remove the minaers
from the Almaden mines This was based on that act of 1807
that said you can't acquire a Tright to real property by
"simply 0ccupancy and possessione.

The miners were tnus threatencd even though the UeSe really
had nu ability tc enforce the writ acainst the two to three

hundred thousand miners who had come to Californias Another
threat was the Howmestead Act of 1852 The Homesteaders did
have legal rights under feder2l lawe E¥forts were made
nataonally therefore to legitmatize tha claimed rights of
the miners to be on the public domain and take the gold and
so forthe But the eastern interests were opposade Henceys
the issue of whether there should be free mining or whether
the United States shoula get some royaltys lease, or rentad
~= some profit —= out of these people who were simply just
grabbing ths: public ‘mineralss

The issue of free mining hed arisen by the time the Comstock
Loda was disccvered in 1859« The Comstock Lode at Virginia
(lt/’ Nevadas about halfway between Carson City and Renoe
was the ricnest lode of pracious metdl ever discoverede
This discovery and its immediate exploitation made the issue
of free mining even more  criticale Probably the eastern
interests would have passed legislation setting a different
direction but for the Civil Ware The Civil War came and the
Merth wanted te pass the 13th ane  14th  Amendments to the

UeS. Constitutions. - (Abolitiun . of slavery and involuntary
scrvitude in the 13thy and that 211 persons born in the UeSe
or naturalized are citizens of the UeSe) So Nevada -was

admirtted for cthot purpgose in 1364« The 13th Amendment was
passed in 1265 and the lagth in 1866

Senator Stewart of Nevada ‘was largely responsible for
maneuvering through the tLode Mining Act of 1866e The Act
recognized the customs and - usady2s of the miners under the
rul2s and ‘requlations of the vsrious mining campse The AcCt
also recougnized tneir appropriation cf water and said that
should bHe “maintained and .protacted®. It recognized the
existing uses of water for 311 purposes althougn -it only
recognized the mining rights for lode mininge Thats of
coursey was because of the value of the Comstock Lodee. In
1370¢ the Act was broadened “to recognize placer mininge In
1272 the law concerning metaliferous minerals that was and
still "is toaay the basic mining  ‘1ad was enpacted.

Fihéff{v ‘the Desert -Lang Mct of ‘1877 provided "for ‘the
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‘settlement of western landse This act provided for tnhe use

of water by prior appropriation reserving only to the United
States the nocnnaviyable unused water for future
appropriatione.

The California doctrine states said there were no
appropriations wuntil 1866 when Se¢nator Stewart jot through
the Lode Mining Actsy which confirmed and maintaincd people
in tneir wuse of water. But the Colorado doctrine states
said that all the act of 1866 aia was to recognizZe the
usadages and customs of these arid states.e Colorado was the
first of these states to say that there were naver any
riparian rights in these statese. They have alwoys been
appropriation doctrine states and the f=deral government has
conceded our paople's right to take water on a first in
timey first in right basis out of the watershed if that's
where it is needed. That recognition by Colorado in 1366 is
really tha genesis of western water lawe

That is a1l I have to say about the origins of tha
appropriation systeine

The Desert Land Act cf 1877 is a pretty basic act to use In
the Califoroia-Uregon. 2 _Compsny s 2 Portland Cenent
Companyy 3 UeSe Supreme Court case of cbout 1936s the court
said the Desert Land Act in effaoct severed the land from the
water and permitted - the sctelers in the west to agcquire
lande But when they acquired landy they 0t .no water righte.
You get no riparian right from tihw federal government and no
appropriation right eithere A1l you do is patent the lano.
In some instances your land settlement act raquired paople
to irrizate or make use of waters but you didn't get your
water right from the federal governmente. The act separated
the land from the water and provided for people acquiring
their water right through various state lawse

So it's based on the Desert Land Act and its vredecessor
actsy as well as the recognition of ths customs that existed
before then by which the State of Montana decides it can
allocate water according to ch: system we had prior to 1373
and according to the 1573 Water Us2 ACte

Rueprasentative Roth: Didant*t th: {Desert Land  Act provjde'
that you could obtain 320A. 3and they had to file and prove
this filing by making proper ditches to the land?

Al _Stone: The acreages are different in  some areasy but
that is correcte Urdinarily the settlers had to develop the’
Yand befcre they could get ctheir patente Thet usually
required ditches and the application of watere.

Representative Reth: Did they file tefore they made  tneir
ditches?

Al Stone: Yese They filed on tine land thesy wishec to claim,
Then they would have to prove up their claim by showing they
had applied the water to & teneficial use. It  was
apparently conceded without Juestion by the federal
government  that the people wer2 .aquiring their water
pursuant tc state water rightse sO there wss. just 9



separatc means of acquiring ldnd and water.

This doctrinee howevers is not without exceptionse Federal
rights do not stem from the Uesert Land Act or any prior act
such as the Act of 1866e It is an entirely separate system
of water rightse We may thus nave some California doctrine
type problems with a couplé of systems of water lawe

This is illustrated in the Faderal Power _Commission _ve
Crevpn Surfounding the licensing of the Pelton Dam on the
CesChutes Rivere The state opposed construction of that
dame The DesChutes was 2 nonnavigable river —-- or at least
concaeded tc be such for thé purnoses of rthe cdse. Oregon
saig tnat after the Desert Land Act you must follow state
procadures to obtein a water righte Oreqon said that
building the dam would be too damaging to the salmon run on
the DesChutas Rivera The digtrict court and the ninth
circuit Ffollowed what was tha wa2stern water taw and
dffirmz2 that the Desert Ldnd Act had severed the water from
the land and that water r:qhts could be granted only under
stat>  proceduress The «5s Supreme Courty howevers seid
this w«das wronge The Desort tand Act appl:es to public lands
open to settlements «hen the federal government withdrew
land *for Indian reservations ang som2 for a power site, the
lanid was withdrawn alsd from the application of the Dpesert
Lang Acts

JIn arizopns _va_ Califorpias this was carried forwarde The
Ue S Supreime Courty in 19634 confirsied and extended the
Pelton Dam  c¢case saying thHe UsSe had withdrawn wildlife
réfuges arocund Laxke Meads reccestional areas around Lake
Maadsy about five or six Indidn reservations alony the
Colorado Rivers uvhen the UsSs withdrew those lands it alsoy
withour saying sov-withdrew anyone®s right to the water
witicit  those reservations would need for the purpose of the
reservationes

#e are concerned pecause those resarvations (at least nearly
all of them) have @& priority uate as of the day the
redervation was createds A quanttty of water that has not
y2t been determinead (except on the Colorado in the case of
‘Aglagn‘__gg__calltgnnla where the UeSe Supreme Court did
quantify th2 amounts for various uses) was thus reservede
Nowe todays we ars concerned anout rather large lawsuits in
which the United States is a party and all  other users. on
the stream are parties to try to quantify as well as to give
a priority date to federal water rightse The federal
government says that it nas dlroady been conclusively said
thet its rights Jo not stem from the Desert Land Act or any
orior acte

A}

fepresentative Scully: When we embark wupon an all-out

uJuancatson effort as we are trying to do nows do you
anticipate that the federal dcovernment should be a party to
that action ende if 509 what are tite chaonces of ending up in
fea:trz1 court ratner than state court?

81-_Skege: In the First places I think that our jeneral
ad judication under 89-870 to 89-879 should include all water
rights within the stréam or Ssource to be adjudicateds It
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should include federal rightses groundwater rightss and it
should include Indian rightse

If it weren't for the McCarran Amendment, that would have to
be in federal court because it would be a suit against the
feder al gqovernment on a federal issuees The McCarran
amendment to the Cepartwment of Justice Approporiation Acty
1953 (43 USC 666) yives jurisdiction to the states when they
are conducting a3 general adjudication of a stream to join
all federal intesrests . in orier to get a complete
adjudicatione. So you can have this proceeding in a state
court. Furthermoresy if it is stated in a state courty it is
fair to say now tinat it will not be removed to a federal
courte In recent history a Colorado case was remaven from o
fedeoral court to a state courte.

That is c¢alled the (ZI;;—EZEE: Colorado River Canservancy
Ristrict ve UeSe 424USRRLSB00sy March 1976« There is quite
a bit of je2lousy between the federal government and state
interests with raspect to adjudication of waterse. The
federal government thinks <that if you lét this uo through
the state systemy the federal interestss .Indian interestss
etCe ar2 going to get shorc shrift. The state interests
think not only that they can do it fairly by that they know
mor? about western water Yaw than the federal peoples They
have been dealing with water law in the state courts for a
century now while water law nas not Heen a subject for
federal courtse Thuse the UeSe Drougnt the Aken cdsa in the
federal court in

Denveres The state of Colorado then imrediately started a
state proceeding to adjudicate the same watersy rouchly a
parallel proceeding and then imnediately moved for dismissal
in federal court in deferance tu that state actione. Tnat
would be very unusual were it not for the McCarran
Amendmente ' '

The 10th circuit court reversed the district court and said
the federal government did not have to dJefer to the state
action and refuseri to dismiss the casee In appesly the UeSa
Supreme Court said that because there was no considerable
proceeding yet in the UeSe District Court and where the
statz has a system for general adjudication of its streams
and the state adjudication process is a oing concerny it
would be best for the adjudication to be carried on in the
local state district courte There were a number of reasons
given including that the stata court is nearer the partioes
involved then was henvere. But basically they seeme:d to
think state had an adequate system and that the policy of
the McCarran Amendment was to pzrmit-states to qgo ahead and
adjudicate altl rights includiny federal rightse 50 I thfnk
there is no good chance that a state yeneral adjudication
would be removed to a federal court and there is a chance a
federal attempt to adjudicate can be removed to the state
cCourte

In order to parallel this casey ¢ motion to dismiss should
come at the inception of the case to assure tnat there would
be no considerable proceceding in the federal district courte.



Representative Ramirez: were there any Indian water rights
in that case? o

Al __Stones Yese They would be incluged in the actione
There is a question with respect to Indian water vrights
which is at present unanswerede This case doesn't answer it
except unless you infer some things from it and ALIiZON3 we
Califorpiae The extreme Indian position is that the Indians
conveyrsd property tOo  the Unitad States reserving to
themselves (in Treaty Reservations only) 1ang ande by
impllicationy water which belongs to them from primordial
dayse Ther+ is no priority -- the right extends back
infinitelye Their rights can neither set in a system of
priority nor Qquantifiede To the extent that they need the
water and can make use of its they have that right,

With respect to other federal reservationsy the reservation
doctrine see¢ms to be that tnere iis a priority datee That is
the date the reservation was created by act of Congresse by
Presidantial -decrees or otherwisee Also the quantity of
- water needed for tne purpose of that reservation can be
ascertainede. The issu¢  shoula have been thrashed out in
Arizona ve Califorpia but it didn*t have to be becausé the
Indian Reservations involved in that case were not treéaty
reservationse They  were all executive order or
Congressional - enactment ressrvationse The UsSe Supreme
Courte citing Hinters. ve itsde¢zx which was a. tredty
reservation <casey and citing indescriminately treaty and
nontreoty reservation casesy alloccated certain numbers of
acre fcet of water or enough water to irrigate the irrigable
acreage whichever is lesse In ¢ach instances the right was
civen 3 priority dates the uote of creation of the
reservationy and a3 precise amount of waters If left open
the question of whether on treaty reservationsy which they
dig not deal withy there mignt be a3 different priority date
or gquantifications It is of some significance that the
Supreme Court was apparently unconcerned about the fact that
these wa2re nontregty raservationse .

In the Aken case  there adre Indian Reservations involved.
Toe UeSe Suprems Court again tetally ignored whether there
might Le a differ=nce between the two types of reservationse.
It said (pl240 Sunreme Cte Reporter) "The reserved rtghts of
the Wnited States =2xtend to Indian reservations (Hinters ws
UsSe) and uther feceral lands such as national parks and
forests (Arizona.  _ve _California)%e That is an example of
where they are mixing Wintersy a treaty reservation casey
with Arizona ve Califorpia involving nontreaty reservations
without r=cognition that there is going to be any differonce
at 31le

1t may not be fair to extrapolate from that that the Supreme
Court is gcing to go in the direction of saying thé Indgian
water rights date from .the ocate of reservation and are
quantifize on tioe pasis of <+he gurposes the reservation
could reasonably @maske use of &

{In aintersy there is langusce going beth wayse It is not A
cleadr case on that pointe)
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RBepresentative Ramirez: 0o you think that the gquantity of
water that will be recognized by the Supreme Court as having
been reserved by the Indian tribes will be the amount
necessary to irrigate all the irrigable land or will it also
include any 3mounts necessary for the development of their
coxl reserves?

Al 3top23: I need to make a little bit of compound answer to
that.e .

Where the Indian land is primarily aqgrarian Vand susceptible
of irrigation and that is the principle use of ity the court
will follow -its past casesSe For examples in ACIZONG_Y,
Californias the whole allocation is tased upan irrigable
acrendge. .

Now look at the casse of the Paiute tribe at the dase of the
Truckee River where it drains into Pyramid Lake. The tribe
has nad a valtuable fishery ther2. (In fact the world récord
cut-throat trout came out of Pyramid Lake —- something near
a8 40 pounder.) There is also a unigue spccies of fish the
Indians relied upons the cui cuie The level of Pyramid Lake
has been declining and since there is no outlety the salmity
has been increasinge The Paiute tribe wants to increase the
amount of water coming out of the Truck2e Rivere It seems
praobable that if they net past some procedursal guestions to
the perits of the casey it seems unquestionable tnat the
court would rule that an adequate amount of water should Ge
reserved to maintain the fishery in Pyramid Lakce That is
certainly not a particularly acriculturdl aress so the right
wouldn®t be ¢iven on the basis of irrigable acreange but on
the basis of the need to maintsin or increas=2 the level of
Pyramid Lakes So there is no strict limitation on irrijable
acreag2e (This c3se is pending in the UeSs Uistrict Court
for the District of Columbia under Judge Geselle)

The problem may come to whether the amount of watar reserved
at the time of the creation of the reservation is for the
purposes of the reservation as seen at the time of its
creationy which is one approach or whether it is resecrved
for whatever development the reservation may subdsequently
maintaine There ' you get into the question of coal
developmente There is also the gquestion of whether the
water is recovered for use on the reservation or for use off
the reservationes If the later view is adopted that it is
for the development of the reservation and is a develaoping
water right and it c¢an be used off the reservations then why
not sell ite The rights coul: he s0ld in any amount to an
envrgy company or energy conservation company that hes a usa
for the watere These Qquestions are not agefinitively
unanswerable NOoAe But they are so much involved in
litigation currently going on that there should D

definitive answers in the (leqgally) near future-- two to

three yearsSe

Representative Scully: What was the status of the Colorado

cuurt®s activity at the time thz case was remiandect?

Al __Stope: Colorado hes long hao 3 system of adjudication
and supplementary adjudgicationse. Thuse subsequent rights
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can be adjudicated every couple of years or sce Also
people who had prior rights who did nct come in on an
carlier adjudication c¢an com: in and prove their righte

Tinat right will be taggea on to the most inferior right of

the prior atjudication; ieee if there was an adjudication in
1917y and A parson wasn®t in on it and he has a 1900 water
righty that 19C0 water rigyht will be recognized as of after
the 1617 rihty

Sn Colorado started in its reqular water code proceeding for
supplementary adjudicaticrie Tne United States argued in
part that they did fit into that systeme. But the UeSe
Supreme fourt said that (olorado coulo make equitable

prevision for recognizing federal reserved rights in
accordance with their system. If they abuse ity it is

reviewadle anywaye

Kepresentative Scully: Do you tnink it makes a difference
whether the state is Jdiligently pursuing an overall
adjudication process? Coes it wmatter if the state s
sitting on its auff as it may appear for the outside Montana
is now? If we continue along the same course we are going

naw on the Powder and Tonyue River and forget about the rest

of the water in the state of Montana are we in for a shock?

Al__stong: Welly vyesy we are voing to have to show good
faith adjudications of the streams or sourcese The federal
governmient can put us vnder a trem2ndous amount of pressure
because the Department ot Natural Resources and Conservation
doesn®t have the engineersy hydrclogistsy or lawyers to take
on the resgurces of the fegeral fovernment if it decides to
3djudicate all streams on which the fed:ral government has
an intcreste That would be n=arly all the streams in
Montanae becduse MOSt streaws either arise on a national
forest or flow thriough @ reservation or something similare

There seemed to he some indication the faderal government
wWas  qoing to pressure us in thaet way by starting suits as
they did on the Tongue and Sighorn and contemplated starting
one on the Blackfoot Reservation (which has not been
started)e The Department of Natural Resources s just
pleaaing for time. We want to adjudicate these straams but
we only nave so many people and we are doing what w2 cane I
don't know what th: department plans to do on the Tongue and
Rignorne They contemplate: proceeding on those
adjudications to then ask for roemovale The longer they
waite the lass chance thaey have for removal; because if the
proceeding goes of: in federal court while the state waitsy I
don't think ws?®l11 be successful in removing ite

Papresentative Sqully: Couldn't that possibly change the
pattern for the whale state in so ftar as we are already in

fedural court on those two rivers now?

Al_Stope: You aiyht wind up in  federal court on 31l of
thams Yye€Se We could if we von't have enough progress or
capacity to progress in our aujudicationse I guess that
gets pretty close to the focal jjoint of what you people are
all here and concerned aboute
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Scnater Boylan: We havey in Gellatin Countye specific
instances where instead of water being appurtenant to the
landy it is owned Ly ditcn companies in which the people arc

memberse How did tnat yet starcec?

Al __Stongp:s Welly there are varicus k'inds of water
distribution organizationse In some areas water right
owners formed a canal or ditch company in ordar to mora
efficiently deliver the watery tut the water right was still
individually ownece

There is also a situation where a group decides to irrigate
and forms a company to acquire a water right and distribute

watere. Ordinarily this was Jonz pro rata according to
irriuable acreages Some of these incorporated and issu2d
stocke In those companies typically stock was also issued

pro rata on the basis of irrigacle acrages The stock really
represented a share in the waters. In those companicsy theas
the stock was really appurtenant to the land and so was the
watere

Where people wanted tOo get contracts Wwith the Hureiu of -
Reclamation and have the federal suosidy which really became
essential to the West» the Sureau encouraged the formation
of irrication districts which had greater financial
capacitye The fSureau would contract with the districts to
build a oroject and contract with irrigators for the water,

On a larger scales therz &re water conservancy districts
which so far have not been formed in Montanasy although we
have 3 law enabling ite

Senator Boylan: I see problems in this area because of all
the systems we now have —— the pa2rmit systemy adjudicated
rightsey ditch companies and canal companiessy taws where
water was sold to ditch companies but people subscribed to
those in addition to what their rights already were S0 - wn
have a conglomerate mess here in a lot of different wayse
Of course everybody is very covetous of what they®ve gote

Al_Stone:s So you 3re councerned witih how to determina what
kind of right a person has?

I think that has to he dealt with in terms of the history
and corporate papers available in each instance.

Representative Roth: If the UeSe. enters a case —- even oOn
an adjudicated stream -- doesn't the individual have the:

burden of proof as to his right? vié have an adjudicated
streams If someone 2lse coires in and claims & prior righty
we will have to prove our right regardless of what the
Department of Natural Resources does: Is that riuht?

Al Stone: Yo ;TW’~adJuﬂlCﬁ%@d—5§I It was
aajumTcatea e 1913 Hater Use -Acte

as the parta»s to
it is not fes .

is not Lg&_;u_;gg&a 35
o e - Ravd

! r'ti settled thoSe issuesy an




ere are other parties such as’
suutly not a partys then
 decree is only prima.f
it will hulp. it is evidence of your
5 et cfnclus've. That has been he!
cise. Sherlack we rieves ond quite a few ¢

That is only faire If a tew people on a stream have 23
disagreemant awong themselves and sue¢ one another to
straithten out their water rightsy and later on others not
pirties to that suit clsim they are not getting an adequate
amount of water bring an action. The first group really
shouldn®t be able to tell the latter they have a decree that
is fina1 aond tha others are concluded by ite That just
isn't faire But the first group should be able to show what
they did prove in the first action and prima_ facie as
sresuymption they probably have @ right to that amount of
witers Rut that is open to attack by those who enter nowe

So thie adjudicated stream in the future only serves as prima
facie evidence of what a person®s wuatier right ise It must
be protected in the CcoUrtse

t

Sqhpator_ Boylan: 50 there are no federal statutes of water
rights or water uses just statements by the Supreme Court?

Al_Stopg: fot of the scrt of rignts we're talking abouty
Noe There is much federal activity in the area of water
resourcesy sut not the sort of aopropriation rughts we are
telking dDOUt-

Rupresentative Ramifrez: If we really want to determine
rights in state court theny we are somehow 4oinyg to have to
givae  the department  the money and manpower to get as many
ad}ud|cat|ons going in state court as we can rignt awayys
aren't we? ftherwise we are 4oing to leave these things
ducided in federal courte

Al_Stone: Welly we at least should procecd more rapiolyas [
p,,can't: see the state leaving the financial capacity to
adjudicate the envire state in ten yearses You can't just
“take mcney from every state’”ﬁaency 4n0d institution and
increase taxes to o this kind of crash jobe

Szpator _Jurnage: It is #s important that we nave a system
as tc-actually begin work on évery Streame

Al __Stopne: That's rights. 'We nead to show we 3re joing about
the jab systematically and that we aere making progresss I
f\think it was r#asonable  for the Department of Natural
Rasources to decide to bejin on tna Powder River and move on
from theres, 32Ut w: need to be sdle to show adquate proygresse

Sepator Juraages If it gets out the chronology of the plan
and a suit arises 111 the way across the state the mechanism
is thoere to gqet into state courte SO you are not locked
into a riqid chronoloyy set up by the departuwentes

Representotive Rawirez: out we already have two suits in
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frderal courte To that extenty we can't just say we have
the mechanism so these cases shoulcd b2 dismissed until we
get around to adjudicating the Tunoue and Big Horn Riverse

Al _Stoneg: Mo In order to fit into the Aken casey the
Department would have to bring action in the state district
court and then move for dismissal of the federal actione

Representative _Ramirez: So every time & federal court
action is instituteds we are not joing to be able to stand
on the fact we have @ mechanisme We are going to have to
bzgin deing something witn it. e haven't done that yet,

A1 Stone: I don't know witther we cane If they want to
push usy I don't know if we can keap ube '

These Tongue and 2iy Horn cases involve numerous narties and
represent an effort on the part of the federal government to
conduct a3 general  adjudicationy including federal rightse
They are trying to do in federal court what the DRepartment
would be trying to do in state courte

Senator Turnage: 5o we have Aken case all over again,

Represcotative__Scuylly: but the state court nasn't done
anythinge '

Svpator Jurnage: Are we even in the state court?

Represcotative 3cully: Nos

S=nator Jurnages: You'd better write that in the book thans
lobe Let's jab somebody in the ear with ¢this as 3
comni ttece

Al Stopne: One considerationy Jeane i5 whether there wmiqght
be come financial advantage to not being so jealous as to
always insist that it always must be in the state court.
Just let the federal agenci2es use faedersl resaurcées to
determine and adjudicata in federal courte

Sepnater Yurnsge: welly there is merit in thats but w2 ought
to preserve our rightse [ think Montana will find 3 much
more friendly forum in stati: courts than in the circuit
court in San Franciscos

Al_Sianz: I agrue. But in oruver tour the federal courts tuw
do thisy they will have to go tirough the same uue Procéss
steps the DNRC woulc have to go throughe UNRC must notify
everyone it can fina 0oy certified mails That costs over
$1.00 per mailinge Just on the Tongua that wust pave heen 3
considerable axpense. If the UeSe Drings ths suit in
federal courty they have to pay thate SO there are sonme
ezonomic advantages to letting then yive notice and we'll
fight before Judge Batten or Jam2so0ne .

sepator Turpage: 1 ain really sdying that we shoulan®t sloep
on our rightse



Al__Stope: I agreee And we would have a more sympathetic
forum with respect to state rights in the state courtse And
that is racoeynized by the federal interests and that is why
they want to go into federal courte

Sepgator_#Boylan:  well we had a problem with this in the last

5055 10N If you have a Systeam that is working —— may Ye it
is not the besty DUt it is workinge If some people further
Gown frav.: i problum DbLecause they haven®t tftiled or

aljudicateaedy what happens to thous-: shs have done samething?
The people  who hove something now don®t want to Jive it up
for a new systeme There may be problems down the river that
need to be sclveds tHut why g0 you amed 3 new system to wipe
out the old systemn?

Al _Signe: welley first you gidn't. have that level of
security with the old system to bejin withe That is proven
in streams where litigation has been pursued over angd over
QYaiIT e

Your guestion must be: now that we shift from the pre~1973
tO the 0ast-1972 adjudicationsy the pre-1373 rights must be
mere  in jecpardy  than they would have been had we not
enactaed the 1dawe I don't tihnink that is truee Their
certainty of their weter rights is likely to occur sooner
than i1if trey hadn®t had the *73 uCte

Toke #n exapples Say you have a4 small stream thot s
trioutary to a larger onee. The people alony the small
streaw have adjucicated their rights and are living
peacefullye It is conceivable that DONHRC could decide to
adjudicate tnat stream under .the 1973 Water Use Acte If
that is all they dos there probably won't be much of 3
conflict and everyone will reczive nearly the same right ne
has nowe Hut it is likely they will want to coordinate the
rights up angd dJdown the larger watershedes The ONRC is
reguirad  to use the prior decree as a fact in conjunction
with data gathered on the other tributaries and scgments of
the 1l1arger streame Priority dates and quantities will then .
be given tc zach nf the water userse

I don't know why tnat should mare any particular physical or
legal aifference excent that it would result in a fipal
decreey which you don't now navees That decree is one that
will be conclusiv? anad will exclude the possipility of any
nonstated prior existing rights.

Representative. S¢cullys 1 think we should go over again the
question about what seews to be a general feeling amony many
reners of the punlic that a cartsin amount of water belongs
to themy it has been adjudicataldy they know how much it i3y
and  the rest cf the world can just go on bye If there must
bz ) new System or statewide agtjudication they feel that the
state aust cuarantsee them that thay already have is  theirse
Su the end quastion becomesy Can that he guarante2d or can't

it? You'v~ alr»ady answeree c¢hat oncCey but it bears
repaedting boacause it is corsistantly the protlem. Senator
Coylan and Representative Roth are both asking that

questicne I know the answer is noe but can you camouf)age
it sonehow?




Al _Stoge; That's rignt the answser is noe« But I think I can
give you 3 Pickwickian answere what you had before the 1373
Water Use Act is what you will pe ducreed after the 1973
Watoer Use ACtsy but it vary well may not bo  wiat  you  thiok
you hade '

I have some interesting cases that you who think you have
such definitivesy certain rignts snould know about.
e :r@wrwanoms declared excessive an@unfs of
ore ¢learly mrronécuss 1Ib
-explanation far the
3 -xcerpt from the ext

"In wataer suits in which menvers of this court nave
been engegedsy the trial judges have confronted with
aged witnpessvs who testifiza to what took place in
varly gayse These veneruale men having mure or l2gs
kxnowledge of what they testifind about, frequantly
lvoked through wmagnifying glasses in  Aattempting to
racal)  forgotten thinys from by’jone dayse The
difficulty encountered in attempting to du agual and
exact justice upon testimony of this c¢haracter s
always great and sometimes insuperables?

In cases coming up since 193Cy tne Montana Supreme Court nas
been fairly skeptical with resoect to early intlatea
decrezsSe 1IN oOne way or adnothary the court has attemptend  to
limit the amount of water to which a person is entitlece.

There is a series of cases that lend a seriosus guestion to
what Kind of a riuht a person had prior to the 1973 acte.

Power ve Switzers 1898. In this casey the plantiffs came to
a place called Uncle Georye®s Creek and used the entire
creak prior to the time we had any statutes for posting
notic2y filinge or any such thinge They just used the creex
for mining and for agricultural pourposess It's pretty clear
under other cases in our law that that would give them an
appropriation right to the oanir? creeke After all, they
hagd put the water to 3 beneficioal use. :

Later tne plaintiff's needs declined to only about four
inches for domestic Jurposess They had civen up some of
their mining and the rest of tha water was just turned out
into #wild haye

The wuse had cosmenced in 1862« In 1895y the gefendants
moved in upstream from them and started nrick manufacturiny
and diverted 15 inches of Uncle Georqge's Creeks The cas»
that onsued went to tne Montana Supreme Courte That court
used language appropriate to deciding how much o person is
initially appropriating anc applied it to ‘someon2 who had
put the entire Creck to a beneficial wuse and took the
plaintiff*s water away from hime Tney gave the plaintiff
the right to four inches of uncle George's Crzek and the
defendant who had a use for the Lalance of the cresk was
entitled to the rest of the water as a matter of water riht
rather +than simply as a motter of- water usee. (That
distinction being that the plaintiff shouldn®*t be able to

N



tokeé at any time nore than was needed at that times, but the
witer right which would seem to have been the entire Creek
was cut down to four inch?2se)

Loproge Yo Huffines 1914 .

A purscen named toore divertoad an entire stream in 1868 to
irrigate a total of seventy acrese Once againe this is a
prestatutory appropriations In litigation against a fellow
nam=d Atel in 188Y, he was decreed the entire flow of the:
creeke The defendants were successors to the entire Moore
righte So that rignt to the wnol2 creek is represented in
this litigation where the plaintiff has come in later
desiring to irriyates Tho plaiptiff conceded the
defendant®s priority of 130 but cihellenqged the quantity of
witery notwithstandging the foct that a right to the entire
creek had neen decreed tu the uefendants The Supreme {ourt
then limited the dofendants exorcise of the Moore rignt and
tne right itself to seventy inches for the irrigation of
sevinty acruse  The Lourt said of this: “The necessity for
the use and not the size Of the ditch is the measure of the
extent of the righte"™ The tenaancy of recent decisions of
the courts in the arida states is to disreyarcd entirely the
capacity of the ditch anag regard the actual beneficial use
instslled within a reasonable time as a test of the extent
af the righte The ultimate question In every case isy how
much will supply thoe actual naceds of the prior claimant
under £xisting conuditions? So the decree of the Moore rignt
tn the entire ftlow of th2 <creek was reduced to simply
seventy inches of that creek because tney only needed to
irrisote seventy acrese The court considered seventy inches
would hHe satisfactory to irrigate seventy acrese The prior
decree was not res_judicgts because the plaintiffs had not
oewn parties to that decrex. Thus +the dacree could be
introcduced in evidencey cut it didn't stand up a8s & right
they actually hade

Gallasher ve MCNuttys 1927 and mith ¥e Duffs 13G7.

AR appropriator nhau used a given amount of water during a
particular time or season of thne yeare The wusual view s
that when vyou get an appropriJdtiony it Qives you the right
to taka the water at any time during the year when you might
need ite IN these two instdancess the parties had used the
water for placer mininy purposas during particular parts of
the yeare The court then limited thems when they changed
to an .agricultural wuse to taking that quantity of water
Juring the seme periods and only the same periods that they
had previously wused ite This limited them vo the prior
purpose of usce .

Gilchrest ve Sowens 1233. )

This is @ strangye casee A feliow named Crosk diverted and
used all cof the water of Antelope Creeky a tributary of the
Jucith Rivere He had a aitch that would carry 172 incnes
and he irriga2ted laUAe He occupies that entire acreage and
raised crops theres (Uffhands that would give hiam a «water
right of somnthing octweaen 160 and 172 inchese He hou 160Ae
and « 172 inch canacity aitche and he was probatily using oll
the water in his ditche . anatever he  was  putting  to
benzficial us2e he should nave had a water riyht toe) But
then Croak decided not to settls upon B0 of those acrese SO
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he only patented and confirmed B0A. to himself. At page 57
of the opinigns the court recocnized that Croak had about a
160 inch water righte Crodk sold all of his land and hisg
watar right which finally rested in his successory the
defendante In litigation with the plaintiffsy the court said
that he only got 80 inches of tne Croak water right because
hz only yot 80Aes 3nd he only would need 80 inches to
irrigate 8CAe That raises the guestion of what on earth
happened to the other 80 inches of the Croak water ridahte
It must have evaporatedes The court saidy inadequately I
thinky “"defendant could acguire only sufficient water to
irrigate the land he acquiredy and on the recordy ha
acquired at most 3 right to &) inches of the Croak righta®

Begk we Simons 1935«

The plaintiff h3aa a 100 inch water right for mining
DUrposesSs This is siwilar to POweE__ Vs _SwitZele He
converted this to irrigation in 1862, In Titigationy th=a

court awarded him a 27% inch water right cecause that is all
they thought he needed asfter he chonged to irrigatione.

Erennan ve Joness 1936

All the rights to Skalkaho C(reeky a@ tributary to the
Bitterroot Piver had been decreua in 19ble The early water
rights were irrigating down on the lower Skalkanoe Junior
rights then existed upstreame A canal Ccompany was brinqging
water in from the &itterroot FKiver to irrigate land and
supply water to a city way downstreama It had to cross
Skalkaho to do thise It would be to the water coinpany's
advantage tu gain head in order to nave more elevation for
better distribution of the witere S0 they bought the esrly
rights on the S3Skalkaho ana delivered bitterroot water to
those people and sought to take out the early rights higher
on the river. (The general Joctrine in Montana is that you
can't changé the place of diversion or place of use to thoe
detriment of junior appropriatorse That probably would nave
been a sufficient doctrine to have settled tnis case to
protect the junior water right owners if the chanae worked
to their detrimenty which it certainly dide The canal
company thought it had bought the exact same aumber of
inches of water right the early users had had and the right
to take that amount out whenever it wantedy which was nearly
constantlye The court finally said that even tnough all the
rights had been decreed some 20 years <earliere the trial
court would have to determine the mode of use of water in
order to learn the effects on the junior wusers. The
purchasers would then have to conform their withdrawals of
wator to what woulo have been dvemsnded if the other people
hoad continued to raise the same crops they had been raising
when the sale of the water rijht was made. rihen a water
right is purchasedy the habits and water use techniquessy and
purposes of the appropriation of the seller are boughte
Thus these things must be determined to show how much actual
water is available for usee. Thot aspect of this case was

approved and quoted in Sherlock ys Grieves in 1933,

Quigley ve McIptoshs 1940

This is the last case [*1] cover on this subjects All the
rights involved in this case were decreed in 1913. These
parties had been decreed more water than they currently weré¢



using or ncededs So they be<an to expand their irrigated
acreanee The expanded acreage was still within the 1land
described by the original pleadingse The water used was
still within the amounts decrees to theme They were however
usinyg more water than they haag in fact becn putting to 23
benzificial usee In this case they were denied the right to
extend *the use of waters The Court saide %It seems
ingdisnutable that & water user who has been decreed the
right to use 2 certain number of inches of water upon lands
for which & beneficial use has haen provean cannot
subsequantly extend the use of that water to additional land
not under :ctual or contemnplat:c irrigation at the time the
right was decreed to the injury of subsequent appropriatorse
0f course wiater must be appropriated it decreed under our
system - for some useful or bencticial purposes The: proof of
the uxistence of some purpose and the wuse applied to the
same as shown in the-original causey of necessity formed the
bacsis of the awards finally given in the 1913 decreees™ |
think the consequence of that is that the Court i35 saying
the defendants were decreed som: amount of water by a
libaral courte 5So they nave that water right and that the
decree woula not be upsete Hut they said the local court
W3s yoing to have to determine =2xactly when -~ to what hours
and what days -- that right might b2 exercisede. The
approrpiator received the right for a particular purpose and
is entitled to apply the right only to that purposee. SO the
amount of water in the decree only defines the rate at which
the water may be used but the actual quantity is limited to
the amount needea for the purpose of the appropriatione

These cases are intended to tnrow some question on the
certainty an:d conclusiveness of the decrees grior to 1973.

Representative Scully:s You said earlier in the discussion
that you . didn*t think it would be feasible to begin
ad judication state—widea Last winter we looked at some
other states and it seemed that many states have done thise
They start on & state wide process and require that all
perscns claininyg o right wmake their claim within a five-year
pariode Than the adjudication process would commence at a
cartain time. Uc you think this might work?

Al _Stong: I certasinly think we should have a state—wide
process of adjudications and I think that is what we have
commenced upone The only thinn is that as far as the state
process is concernedy only the rfowder River is affectede I
was only concerneo with the feasibility of putting the kind
of money and personal that would be needed to adjudicate
everything at onca. That s:zems overwhelmings but it is
conceiviabled It would draw money from every other
institution in the state in oruer to try to do thate Alsoy
it nas not 72een my observation that any state has tried to

do thate wyoming authorized tne 3oard cf Control to pick
segnents of cstra2aus or wotershads Jond commence on thosee
That is what is now haopening also in Texas under the 1967

Stream Adjudicatic: Acte I think most states that have
attempta2d tnis sort of water riyght determination have gone
by watershed or source of water step Dy Stepe

Representative Scully: Haven't they required by statute
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that everyone in the state file & declaration within three

to five years with the courts?

Al _Stone: They have done that in some instancesy and the
Texas act does thate The act saysy "0On or before Septzmner
le 1969y every person claiming any water right to which tnis
section applies shall file with the "water commissionery g
statement setting forth the cdates and volume of use of
waters other information as may be required by the
commissioner to show the nature and extent of the claim¥ ana
SO one SO it required everybody to claim their water right
by that time.

Representative Scully: So you w~would agree that you almost
have to adjudicate water on a drainage basis?

Al Stong: I think soe As @ practical matter you doy nd2t as

a lejal mattere

-

Rmi‘:nsa&ixg__ﬁﬁmizgﬁ What did Texas do after all these
claims were filed by 19597

Al_Stone: Helly they are now d2eply invalvad in tnhe procass
of adjudicstinge As they go from stream to stream and
watershed to watershedy, the commission not only publisnes
notice but aives notice Ly certified mail - to everyone they
can finde So even though there is5 o statutory requiremant
that all the people declare their rights the . actual
ad judication process is very similar to our owne I don't
know whether there is 3an advantage .to having all the
declarations <ome in at onces (ne of the things that is o
big concern to me is satisfyiny vue processe«“ tie live in a
qgood country and a froe country with «emocratic
institutionsey but it makes it an expensive cCountrye I was
wondering as I thought abour your® problems for tnese

meetings whether we could expeaite our adjudications by,

limiting notification to publicstions specifying in tne
statute that notice be given by full adsy half paye adss or
whatever published a certain nuwmber of timese Then have
people file declarations and consider that they have been
given nNoticee. If they don't care to make any claime then
consider that they have no water righte B5ut I ran into some
problems when I researched this and kind of blew iy idea out
of the watere Th2 United Statzs Supreme Court has overruled
state courts that have ugheld my ideae. ne of these cases
was a watar rights case anothar was an eminent domain case

in kansasSe {Halker va Hutchinsony 1756 United States
Supreme Court Case) (Shroeder ve. New YOrks 1962)e The UeSe
Supreme Court has followed these cases ever sincee. The

danjer of not giving due process is that you can go through
this eleborate proceeding to coaclusion and after all the
monry and years it has taken to get a ducree and yet o
reversale Then you have to start over again from sScritche
So my position is tnat you should take no chance on due
process because the cost of misjudgment is far too areat -—-
the stakes are too DbDice ' :

Representative Ramjirez: wWhat asout having two publications?
The Ffirst would notify people of the requirement to file.

For those who file you could demonstrate noticee Then you

!
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can pick up tnose that are ascertainaole veyond thate Later
another notice could be publishad for all the reste

Al __Stope: I think that would te satisfactorye In fact one
case showeo that where a person has actual notice he can't
complain about lack of due process where the statute wasn®t
followed exactlye

Incidentallyy hecause of the interrelationship between
agroundwater enc sur face water rights under the 1973 acty 1
den®t  think it is sufficient to just give notice to people

associated with surface ‘water features but should also
notice &enyone =ho might be drawing groundwatere Some wells
are insidce nouses so the aproblem of giving adequate notice
suems. to me to  be enormouse It is a wmajor problem and a
M jOr exXpanses

Montanats_ Constitutional provisions and their effecte

The 1889 Constitution hao only one provision with respect to
waters It said that tihe wuse of all waters and the
right-ot-way over <the lands of others for ditches shall be
held to be a public usee. cxcept for slight gammatical
ccrrectionsy the 1372 Constitution copied thate

-Fursuant to those provisions the court has liberally

intarpreted the use of water as a public wuse. The Ccourt
has never closed the list of what is 3 beneficial use in the
statee It finally comes to the question of whether a use is
wasteful or has social utility., Eniment domain for persans
who want access to water has likewise been supportedes That
has bnon upheld in Ellingbous ve Tayleor and Sprat vs Helena
Rowar Ironsmission Companye It has also been upheld by the
UeSe Supreme Court in a Utah casesy Clark ¥Ya NdShe

What waters can bea appropriated?

Frior to 19273 it seems to have becn the law in Montana tnat
tnere had to be 3@ watercourse in order for a persun to have
2 water vright or an . appropriatione 1 think this was an
erroneous viaew that w«was an adaptation of a rule of tort law
in dawages that when there is flood water and vagrant
surface wateres thart that is not watercourse waters. A person
has a4 right to divert that water and to protect himself from
ite You can®t Go that in @ watercoursee So there is a
distinctions but it ought oaly to apply in the case of
damages as describede So there is a wvalid distinction
between the water course and just ordinary surface drainage
water but the cistinction ought unly to apply in the case of
damage such as described. Montana started out with the
distinctione. For instances aamages of Eqgrdham vs Northern
Pacific Railway Companys which was where the railroad put
an embankment tnat affected the flow of the Ditterroot River
and aamagged this fellow's proypsrty and he brought an action
for rhe damaues and the Court held that they had diverted
part of a watercourse and so the railroad had to pay
damaGese IN Lamunion wae Rallazio _¥alley Railway _Compaays
the railway from Three Forks to Jozemans they didn't put in
an empankment and the water camc down a swail and inundated
a mane Lawunions and the Court saidy "tnat's just 3 swail
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and doesn®t look like much of o water course with grass
growing in it o lot of the time so it is Not a witer course
and so you don®'t get any damagese The railway had a right
to divert the water hawever they wanted toe"

Using water course for that purpose is one thing hut sayin:;
that a person who c3n make an c¢coneuically justifiable  use
and put it to beneficial use isn't taking out of a water
course and doesn®t get a3 water righty I think it is too bade
In Popham ve Hclleron the water was seeping out of a canal
and Popham went up the gulch and built a check dam to store
the water and put it to @ beneficial uses Holleron tnen
went  up the gqulch and put a dain in above Popham and cut his
water offe The court gav2 the right to Popham because the
water was in a3 wotercourse after it seeped out of the canale
They got into litigation and th2 Court said that it had to
b a watercourse and that after the water seeped out of the
canal and bLegan to form rivulers that it was a watercoursee
So Popham had ap «¢arlier right and he was entitled to prior
right and Holleron had to let tne water down to Pupham.

Tnat was followed by Qapey ye Hgattys Hay Coulee in  Hlaine
Countyy where people upstream on Hay Coulee were putting in
little check reservoirse Beattys who was downstream and whc
had been using the water from H3y Coulee, sought to enjoin
them from doing thate The Court said tigt up there were was
not 3 watercourse and consequently 8eatty could not get a
water right against them and they could not be enjoinede
The plaintiffs in Dogney ve deatrty were all parties to a case
of Federal L3and Sank ve Morris which found Hay Coulee to be
a watercoursey but that was downstream where the plaintiffs
wer s

I think under the subject of tha wWater Use Actsy we m3y hive
eliminated that distinctione I hope we havea The
definition is:
#edater' weans all water of the statey surface and
subsurfacey regardless of its character or manner of
occurancey including geothirmal watere™

from there one the code only speaks of water generally,
except for when it refers to (roundwater or something 1lika
thate Then it te2lls how you appropriate waters anad I tnink
it may have eliminated that distinction between watercourse
water and nonwatercourse watare I would hope so. S0 a
person can make Dbeneficial wuse of water that flows
intermittently. Howevery in all of our adjudications under
the 1973 Water Use Acty @11 of our water rights that we are
worried about are subject to pre—l1975 water rightse So the
issue of whether or not a person was taking from a
watercourse Or not remains with us for litigation under the
pre-*73 water use acts [ guess you are all familiar with
the importance of pre—1973 wiater law under the 1973 wWater
Use Acte 1972 constitutional confirmation of existing water
rights. HWe 3are going to be continuing to deal with in
pre—-1973 water rights for however long it takes to
adjudicate everything in the stiatee

Wastey drainaqee and return flow waters may be appropriated
by a lower appropriator as held in Newton Ve dilers a 1930



casee But such lower appropriator doesn't get to compel the
upper person to continue tc wiaste water or continue tou use
water. He just has to nope that the water continues to come
downn To hime Thot leads to g naat controversial questions
which I ought to jot some disCuision ONe That iss can a
aerson after making his use of the water (for which he
appropriated it) recapture the wsater at the foot of his
property and then put it in a sump and pump it up to the top
of his proparty aqain and reuse it? Connected with thaty
can he make his use more efficient and then Jecide to put
adeitional lands under irrijation under his original water
riaoht? .

Bepresentative Scully: I guess he wouldn't be abple to do
aither onde You are limited to the original use for which
the water right was appropriated. .
Al_Stopne: There is a policy araqument for saying that if a
person can make more efficient use of the water ne ought to
cet the benetit of ite Yaty thare is 3 suspicion that it is
not nerely making cetter use of this water but if he starts
irrigating an  ausditional 30 acres or 160 acresy that there
is some kind of cheating J0ing on.

The early cases in Montana were guite liberal with respect
to w~ater usey a0d they woulu asllow a person to expand his
appropriation (pre-statute appropriation) like in dolpa Ve
Garringer which is in Noe ls MONtana Reportse They let him
relate back his subsequent development to his original
apprunriatione In Reex_ Creek Lizch and Flume Company ve
¥Illere a 1933 casey water was imported from another
- watershed and by the Rock (reek Ditch ana Flume Companys and
1+his person who was 3 member of that company was utilizing
that importaed watar for his irri:jation ang that increasea
. the seepage and the water conmenced larger volume flowing
out of a sprinu which went into Wyman Creek and eventually
into the main drainagce So the fellow who had done that
irrigation with the imported watar put a ltittle sort of i
weir up at the spring where it was commencing to escaoe from
his property and started to reus2 the water., This fellow
Miller rippeu out the works and said that they didn®'t have
2any right to that water and ultimately the Montana Supreme
Court ruled that once the water had reached the spring -and
was tributary to the whecle water system it becam? a part of
the system of appropriation =— first in timey first in right
== in that drainagee The people who had imported the woter
had lost their rivht to use ite They had made their use of
the water and could not recapture ite

Cur code and the cases [ quoted to you earlier are couched
in terms of the fundamental beings the beneficial use of the
watr g, the purpose for whici you have made vyour
sppropriations When you establish your appropriation and
tne waeter which you are appropriating will accomplish that
puroonse =— that is the limit of your appropriations. It is
not a quantity ¢f water nut a .urpose for the exercise of a
frencniise to utilize puvlic prupertye. The water bﬂ]ongs"td
the public. You get a francaise for a narticular purposey
ann after it has sarved thet purposes other people get, to
use that oropertya. My answer would agree almost e;ggs!i
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with what you saide

fRepresentatiye Scully: Say you have someone who is in  a&an
area of a bhigh water table ang because of that high water
tatle when you irrigate above him you have flood irrigation
and water seepage that goes Jown into the two farmers that
are below and say thnat one on one side or 3anothar decides
that he is tired of that and ite <redges in such a way that
the seepage now comes into a channel that he has created ana
drains into ite As a result of thot he dries up poth his
and the other land with the excess flood waterse So what he
has done basically is channel that through a drainage ditch
and let's say that he dumps into another creek that goes bLy.
Al he wanted to do was tu get the poyg out of his property
ancd that's what he dide But the farmer next to hin wanted to
keep the flood irrigation watere Has he developed throuyh
his use of that flood water over the years a water right in
such a manner that he could enjoying the other individual
from further action in that drain or indeed even fill it in
if it was possibles?

Al__Stone: I don't think that [ can ygive you a vefinitive
answer but it seems to me that you are dealing in an area of
real property law and whether the upland owner has over a
sufficiently long period of time acquired prescriptive riyht
to drain onto the lower owner and it sounds to mMe as thoughy
and your hypotheticals that likely that has occureids that he
has over the vyears wrongfully drained his water ontg this
lower landowner and made a bog of tne thing ana after five
years of using the lower lanag this way it svems to me that
he would acquire a prescriptive right to ite I think it is
a little 1less of a water law problem than it is a real
property- tort combinatione .

. : Ut course you #woula probably come in on
these impact studiesSe I got a4 little place there -— 140
acres -— out in Four Corners that usad to be really boguy
because people really heavily irrivgdated above. That has all
gone into development now andes of coursey that had an ismpact
on this piece of property that [ nave that there is no water
table there anymocre. It wusad to have a real nigh water
tablz2e It is all these impacts -~ I think everything aay
come into this part of it —— and it is an impact DecCause NOw
this land requires mor€e irrigation which oOefore it was
subirrigated and then toos when you estahblish county roads
they go in and build the roads up -— put a cut down in there

-— and of course through wet areas —— it starts a cut down
in there -— and of course throu;h wet areas -—-- it starts
collecting watare. Tneny of coursey the people have been

filing on this and once they created it then they come in
down beluw and file on this seepage or drainage water for
whatever that it way bee It may comae Dack of course the
environmentalists =-- a lot of people dre talking about
impact and impact studies and meybc this will go into thet
part of it and all of these thingse The impact ot what you
do has problams with sosebody elsee

Al Stone: It seems to me in Johin's illustration that it
might be possible for the wupland irrigator to enjoin
interference with his draine There is a reciprocal problem



that the Jownstream guy may boe enjoying the use of the
drainage watere

Representative Scully: Can you apgproach that from the --
what neppens if you take the argument that ‘what [*ve done is
through my wuse c¢f that weter for years I've developed a
beneficial use for that water and have thus appropriated the
watere 1'm talking about thne farmer who was using the water
which came downe The otner farmer has drained away the
water e was usinge He has taken away water that has been
‘beneficially useds We would not recognize that would we
inasmucn as they haven't appropriated or diverted any water?

Al__Staopes:s In  the futuresy under the 1973 Water Use Act
aspsrently you would not acquire 4 surface water right that
WAYe (I don't gquite think you call that groundwater when
thaere is subirrigation)e You have to impounde withholdy
witlniraws or reservoir the water under th- Water Use Act and
you wouldn®t acquire o water righte [°m Not so sure that
you wouldn®t have acquirea a water right prior to 1973,
hOWEOVRT e It is true that our cude sections that have to do
witn appropriation of water speak of diverting and posting
notic2 and posting & notice at the point of diversion or
whétaevere It was natural for our Legislature to think in
terms of diversion partly because that was the principle way
in which you could make the use of water at the time of 1885
and 1895 when these code sections were draftedy and partly
because they intended to distinguish the appropriation
systom from the riparian systeme They wanted people to know
that vyou didn't net a water richt Decause water was flowing
p3ast your placee You would have to make & use of it and
they wused the languaqge of dJdiversion probably as much for
that distinction 2s for anything else. [t does s2em to me
tnat  that*s the real heart of an appropriation is the
beneficial use rather than the aeans of conducting the water
to that usee [ don't think it is a settled questione

The principsl code section under which people appropriate
water rights in Montana prior to 1973 was 89-810 to B9-§l2.
That provides for posting of notice at point of diversions
and filing and telling where you were going to divert the
watar and all of thate It was neld in Hureay ve Lingly that
that was not an exclusive means —~= that that did not
prohibit anybody from getting a water right by simply
putting it to & usee I don't tnink that the code section
controls and I think it is jumping to an unfortunate
conclusion tc say that 3 person who has made a goode
economic use of water ~-=- rely on it in developing his farm
or his procduce -— does not have a water righte I am sorry
that our 1973 vater Use ACt requires diversions withdrawaly
impoundment and so on tor an appropriatione I think it
simply should have said an appropriation is the acguisition
of .. water right pursuant to this acte It should not have

gone into whathar you needed 3 Niversione
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Al _Stone: This is answered in dontana cases in both Newton

Y« Hiler and in Paopham ve Hollerone In Popham _va _Heolleron
where they had the ditch that seeped water into Holleron
Gulchy the Court said that Holleron had a3 water right but
didn®*t havae the right to compel the canal company to leak
water and if they made their ditcn more efficient or if they
decidea they didn't nead the water anynorcy they didn®t have
to run it in the ditche In NEewion ¥e HWilers Mrse Noewton was
makini use of a drain ditch in somewhat of a similar
situation as this and the Court said that she could have a
water right based on drainage from the upper land but she
did not have the right to compel him to wast2 water or have
use of the water which ycu have the benefit of. This
downstream person gets the water right but it is a
conditional one upon the upper serson neéeding the water and
making probably somewhat inefficient use of it, '

Representative __Roth: Could that be callea auverse
possession?

Al _Stope: No that is not adverse because you are not taking
any right away from the upper ownere It would be adverse if
you hurt the upper owner®'s right. B8y adverse use of watery
although it "is very rare that anyone has succeeded in
getting & ruling from the Montana Supreime Court that he nas
successfully done sos we have had until 1973 thoe doctrine
that you can get an adverse or prescriptive right to watere
That will ordinarily have to occur in the sort of situation:
where upstream persons who has an inferior priority to 2
downstream persony takes the water when the downstream
person did need the water ana probably protested and the
upstream gquy felt that he had a prior right and was going to
tak? it and deprived the downstream person of his waters. It
can also work in the other directione Th2 downstream person
with an inferior right may go to the headysate of the
upstream person who has a beter right and tell him that nhe
has his headgate on and that hes the downstream parscity is
entitled to that water 3and deprive the wupstraam pearson of
the water when he needs ite It is very difficult to prove a
right by adverse posscssion in fiontana because you have to
prove you took the water wnen the upstream person wanted it
and needed it because he has no right to water when ha
doesn®t need ite He is supposed to let other people use ite
This situation does not involve depriving anyone of watere
It is making additional use of water which is what we are
supposed to doe

Represegtative Scully: You touchec a little bit on eminent
domain in thate If I understood what you saidy it bothered

me a little bit in terms of the powar of <eminent domain

lying to the individual for th2 beneficial use of watere. I

am having trouble constructing that in terms of how that s
going to operates

Al__Stone: I am not talking about eminent domain of water
ri;jhts but of eminent domain for rigght-of-way access ditch
right to obtain watere In the case that went to the United
States Supreme Courty Llark ¥s Nashs the plaintiff had a

"ditch through a very narrow canyon apparently, and utilized

that to irrigate his placee The defendant wanted to - bring



water to bhis place alsoe There was =nough water in the
sources but there was only room for one ditcChe The
defendant souqht  to enlarqe the plaintiff's ditche
interfering with the plaintiff*s propertys Utah had a
statute similar to ours and the defendant condemned the
right to enlarge plaintiff®s ditch and make joint use of the
ditch that way to carry his water to where he wanted to use
ite That was fought on the basis that here is a private
ingividual trying to make use of eminent domain and that s
not constitutionals, The Supreme Court said that in the arid
where water is 3 public uses The western states can decide
that the private use of the water and the development of the
water resource is @ public uses

Kepresentative Scullys So Wwhen we differentiate an eminent
gomain law in Montana from the water standpoint to the real
progerty standpointe is that you are declaring the watery
cven tnough I as an individual am Jsinfg it basically for my
private uses as a public use and allowing eminent domdin to
holde.

Al__Stone:s The Constitution supports that and it is not.a

new Socialistic ‘idea because Ellinghouse _ve _Taylor is an
1895 case upholding it in the Montana Supreme Courte

Representative _Scullys Yet we won't allow that in terms of
a public use for say a recreatianal facilityes If 1 as an
individual want to start a dude ranchy I can't even get
acess to ite '

Al _Stopna A1l of tne western stiates tended to adopt the
comnron law and to follow the law of the eastern statese but
Justice Holmes in foquetis(2) Land_ _and_ _Cattle Company ¥Ye
Lurtis saia that the sdoption of the common law of England
by the wastern states is far from meaning that the patentees
of 4 ranch on the San Pedro ought to have the same rights as
owncrs of an estate on thae Thanese

sepresentative_Roth: You were talking about the reuse of

"watizre In the first place the cconomically justifiable user

N

and you had to dzal someway t3 gét it bacCck on your propertye
If you had all the water in that stream and the first righty
which probably included most of the water out of the stréame
and you couldg if it was economical for you to put it back on
your lanog somewayes are you saying that that would be
itlegal?

Kepresentative Roth: What do yol mean "change of use®?

inugfbnatg,Js a ehaﬂqeaw
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while the second application for water woul®
ation for a n3w sct Jf
mptive uses becausé that woula be that much mora: - wa%pr
‘downstream prople would nct have ¢ “éppartunuty o)

Al__;tnng- ftoreovery under. Lopr, Ya Hutfine and Quiuley we
10403 I think that you would run  into. the s afi-
PL “05rtton under - our pre-1973  water use act as @ more
antens:ve use of watere.. The people downstream
itled "€ rely upon the development of the water
- the putpose of the original appropriation  aid
:—€ome onto the stream .and develop their works dep"nddd
meons else'makrng up his mind to. later expand hjs Masey

i & thatts basically. not  within = tne .’
Fincipe *af@agﬁribff'apﬁroprnatrona§‘ As 1 have said  in
Wyoming and Colorado and probably in Arizonay vyour
propositions I thinks would stend upe You could capture it
on ynur own land and use it on the same placee Intensify
your purpose and increase your consumptive usee

Representative Roth: If you pooled it up above and kept
holding it -and holding ite. Say you were bringingj it out in
a ditch and you made 3 runoff to a reservoir and you held it
there and used the reste. That would not constitute an
illegality I woulan't think.

Al_2tone: The policye I thinkey nas always been to =zncourage
reservoiring of water tut tnat generally means -— a person
will not qenerally vreservoir. water unless there is &
sncrtage  of natural watere If there is plenty of natural
watere why would he build 3 reservoire .

Rapresentative Roth: But there's never enoughe.

Al Stone: V¥Yelly vhat depends upon where you arce

Representative_Roth: In our area andg in most of tha araas
I've lived there's always been o shortayee

Al _Stone: If a person is capturing spring runoff watery for
examples which would otherwise go to wastes even though the
stream may be fully appropriated and totally exhausted
during the idrrigation s&asony, still a 1977 reservoir right
could be a very valuable rights vecause you are capturing
water which would otherwise 4o to wastz and you shoula have
first claim to that watere [ really think tnat it is
erroneous to say that a person has a reservoir rights It




seems ‘to me that the beneficial use is the basis of a water
right and that a reservoir is a means of making that usee A
reservoir i's amenas of delayiny the application of the water
for beneifical usee Sos what you haves we'll says is 3 very
inferior aupropriation to 1377 appropriation but it is to
May and June water and nobody else can make any use of ite.
So  you taxe this May and Junc water for your 160 acres or
5900C acresy reservoir ity and then you have first claim to
that ‘water after this lonj; delay holding it in your
reservoire Jt is A wid2ey slow place in your ditches,
Howevery there is still quite a bit of speculation and the
idea of there being a reservoir right as such apparently has
50Me ALtractione

Representative Scully: [ would assume that that would hold
true only so° long oS you could show that it is not
interforing with the level of the streame :

Al _Stopne: After you release the water from the reservoir --
in the first placey if the reservoir is on the streamy you
are going to have to let the normal inflow be the outflowy
. tooy 2nd thén when you are releasing water to recapture
further downsy ycu have to make allowance for evaporations
seepage and only taker the net amount which you are
delivering to yourself gJgownstreame Is thot what you are
rasking?

Represepntative Scullys It appears to me that in Montana you
could yet yourself in a situation where reservoirs would
control so much of the water that the stream flow would
changee So that somezone who may be controlling it through
rescervoir wuse of the water in upland country where it is
goiny to -be earlier in the springes is going to be
contrclling so much water tnat the stream flow down below in
the: dry country which needs e¢erly irrigation would be
reduceds Thereforey you would e interfering with someone
elae's water right through that reservoire

Al_Stagg: Then you are sure invading their rightse Putting
in 3 vreservoir cdoespn't Jive you a prior right to a prior
appropriatione As a physical mattery it usually will work
out  that thaere will be more watar late in the year if water
i5 reservoired and used upstreauss because the return flow
from wupstream irrigation will provide a delaying action and
will improva2 the ccendition of witer recurrence in the dry
part of the year.

Saturday morning -— Interpasin transfers —- Central Arizona
frojact :

Al Stope: The Colorado River {usine for which there. "has
teen a great deal of concern, by the people in the locality
about thneir water supply and tn: depletion of their water
supilye Thedir was o yreat deal of concerny particularly
rivatryy betweun the upper basin and the lower basin States
because Caltifornia was  yrowing Fast and increasing its
consumptive use of water rapigly and the upper basin states
in the earlier jart of tne céntury were not developing at
the same rate in population and. industry and agriculturee,
They ¢tried to enter into.a, conpact tm order to divdide. the




You wianted to talk 2bout navigaoility or do you want to talk
chout the wild and scenic rivers act for 4 moment? The wild
and, scenic rivers act wight be worth talking about just
briefly because it has some relation to these inter-pasin
transfersy the Federal us=2 of water and soO One '

I havae in mind the development of coal here in Montana and
tna need for the ragulation of the Yellowstone River if you
are jyouing to have large energy conversion plantse It is not
~nough to s3y that the Yellowstone has an average annual
tlow of so saany cubic feet per second or so many acre feet
per  years it is the low flow which countssy and this year
there will he an especially low flowe But every year the
Tow flow varies from spriny runoff to the winter time«. In
order to shore up the low flowssy there is only one feasible
" m2thod @end that is to put in ©ig storage dams' to regulate
the flcwe cstch the flood watoers and release them during the
Tow—floa4 perinde I think that is ¢oing to be a critical
thing for Montana. BHow can Montana deal with that?

1 woula like to raa you an interesting storye It will cnly
take @ memente :

ine of the wmost hard-foughty and Dbitter legal "and
political vattles concerned the Lallas River whichy
though navisables lies wholly in the State of
washingtone The State Department of Game had evolved a
coaiprehensivz plan for the protection of anadromouse
princigally salmon and steelhead trouty which led to
the lagislative adoption of a Columbia River Sanctuary
Act prohibiting thne construction of dams over 25 faet
in height on the Lallas or other streams tributary to
the Columbise The City of Tacoma applied for a license
frem the Fedzral Pouwer Commission to build two damsy
5002 and 240 feet highs to produce power for its
industriese The Federal Power Commission found a
critical shortaqge of Lower existed in western
Wweshingtony issued the lica2nse over the objection of
the state that the river should be left its
substantially natural condition for recreational
oUrposnSa dn  the strenyth of the first Iowa caseys
(thatts another case)s the commission's power to issue
the license was recognized by both state and federal
courtse (Ssate of Hashingtoo . ve. Federal __Power
CommissioNe This is a ninth circuit case and a State
of Washington case)e The state court then attempted to
block the project by holding that the cityy 8 creature
of the statey had no power to condemn state propertys a
fish hatchery that would be inundated by one. of the
reservoirse (City of TYacoma ve Taxpayers of lacomas a
Supreme Court of wWashington cases) The UeSe Supreme
Court reversed on the Jround that this issue had been
involved in any deciuded Dy litigation involving
issuance of the license  ana hence was res
dudicataePointing out that in the prior litigation it
nad been hela that state laws cannot prevent the

‘comnission from issuing a license or oar the licensee
from acting under the license to build & Jdam on a
naviganble' stream under; the dominion of the United

Statuse The peoplu of the. State. of washingtonr tnen:
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NOWe The Pacific southwest needs more water as soon as it
can and the question is where are they goiny to get the
wisteres

There bhave been 2 number of suggestionse. They started out
with a rather modest idea of ho. much water they might take
say from the Columbia and where they might take it from the
Columbiade As I wentioned yestercays the Columbia flows
somewhare between 160 million to 189 million 3cre feet peor
yrar. Keep that figure in mind when wo talk about the
Colorado flowing somewhere around 137 million Jdcres a years
vast difference. The Columbia bhas historically simply
over flowed all of the dams on tne Columbia during the spring
runoff and dumped millions of acre feet into the pacific
Oceane 1 doubt that there will be any spill this year
except for the purposes of allowiny salmon fingerlings to go
downstreams The chief engineer of 3onnervillz Powar tells
me that wnen they finally install all ¢f the generators --

adaitional generators —— for peaking, power on the Columbia
that only in flood years will there be any spille The
Pacific Northwest can use the water in the future —— all of

it For pcwer purposesy whereas the Soutnwest would like it
for foody essentially auriculturce The initial estimate. as
to how wuch they would like to cet from tha Columbia was
around 2 or 2 172 willion teet put their estimates have gone
as high as 13 million acre feet at the Oalles with a lift of
$+000 feet over mountains and tranasporting it 1+2230 miles ta
Hoover Dam at a cost of about $11 billione This ~ would
double the «current Southwest water . supply and that'se I
gquessy enoughe Hera's a map of the Colorado River a3asin
area where the dams are and that's just & bricf rundown on
that historye

You're more interested in thne Missouri River Basin area than
the Columbiaes I don®t have anything as specific on th?
Missourie Having taught a summer in Texasy I know that
Texas very desperately wants more water in their high plains
areas In the area around Lubbock and Plainview in the hijh
plains of Texass they have opeen drawing watar from the
Ogalala formation and also the Panhanadle of UOklshoma and
that essentially is nonrechar eablea The recharqge is so
small that they®r2 really minin; the wuter just like you
mine oil or codl and other mineralse because tne recharge
rate is nealigible. Consequently the water table has been
dropping in that area over & long period of time to the
point where the pumping depth is so great that land values
have -been dropping ovar the last decadre in. that 3rcée SO
Texias has looked over to its own east -- che Cypraess  River
fasin and that area over DDy Louisiona =- ty sce about
transporting some of its own watc¢r up to tne high plains
which involves always regionil conflicts anc also tapping
the Missouri downstream trom For% Randall dam and brinaing
watar along the slope of the plains east of Janver down to
the high pltains areae They've asen looking everywhere for
water and 1 don't know what they are going to finally eng up
witite A1l Of that area is water—shorts much more so than we
are here in Montanas especially in the Columtia drainages

Ihe kild apd Scepic Rivers Act
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supply California with the water that would then be takenes
Secretary Udall®*s proposal brought out the conflict,
Arizona uanted a guaranteed supply of water for its farms
ana Cl'!Cs and so they bhad the central Arizona projecte
Southern California wanted continued access to more water
“than it was quarantceed under the agreements of the 1920°s in
the Lalifornia ve AriZona 1aw suit. The upper basin states
wanted guarnateeg access to the water which they would need
for future development and were not yet usinge They needed
sureszu  of Rpclamatnon dams and the use of the water during
tne dry summer seasone The Pdcnt;c Northwest was scareds
and it wanted to protect the Lolumbia and the Snake Rivers
from tharsty Southwest which was casting covetous eyes on
the affluent Columbia Rivers The conservationists and
enVIronment3]|sts wanted to maintain the Colorado River
intacty free from more dams and the Bridge .and Marble Canyon
Dams . were particular targets of the Sierra Club and they
wanted to protect the Grand Canyon National Mponument where

ooth 8Bridge and Marble Canyor Dams weree They reached a
. rosalutlon which .Jave everybody somethinge The Colorado
River Basin Project Act of 19686 yave Arizona approval of
the central Arizons projectey California was quaranteed 4e4
million acre feet witn priority over the central Arizona
.prqjﬁct- California jot the protection it neededs It still
doesn't get the water that it wants but it got protection
and Driority over the central Arizona projecte The upper
basin qot 9 reclamatnon pro;ectsv Curisantes Flaming Gorgey
Glen Canyons ,NavaJOy and ~ on¢ other large Bureau of
Rectamation projecty and Utah jot an increased allocation of
water to the Dixie projecte The Pacific Northwest went
altong with this because it Jot 3 lG~year moratorium on any
Faderal planning per trgn;bas:n diversions and the
consarvationists won altsoe They got a committment that the
Bdridge . and Marble Canyon 0Oams would not be built but the
power by stream—thermalplants generating power from coale.
So the conservationlists and environmentalists won —— thay
got the Four Ccrners plantss. Tnat is the real irony of ity
I thiﬂkq

The  basic protlem in the area is that the 1922 compact
assumed a virgin flow of 1lée8 million feety as 1 saide As
it turnad outs after 1922 aAas the water was measured the
average virgin flow was 13.7 million acre feet instead of
159 Over tne Jlast decade it nas been only 12.1 million
acre foete So central Arizona uses 4«5 million acre feet
which is twice what is avaslable onh a8 sustadined basise It
produces SpeCldltY agriculture bt winter lattucey
vagetaplesy citruse ditesy melonss and these all require
hzavy irrigatione Thne average depth of the water table has
dropped from 70 feet in 1940 to 20U feet in 1964y and in the
source tnat I havee it estimated that it would drop to 300
fzet by 1375« This is a nonroplenishable resource that
amounts. to about 2 172 mulluon acre feet annually of
unreclaceble watere It is also uetting more salines poorer
quality,

Tne central  Arizong project is designed to save Arizona by
punping water 450 miles uphill to the Phoenix-Tucson areay,
approxomately le2 million acre feetsy at a cost of or:qunally
esttmatod nround le4 Dnllaon dollarse That hdS gone up some.
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witer of the Colorado River ang thcecy didn*t reach a very
complete compacts which was signed in 1922 by every state
except Arizonde vhat it did do was to divide the Colorado
in bulk between the upper basin states and the lower basin
statese They figured the upper basin states would gyet 7 1/2
million acre feet per yoar and the upper basin states would
deliver to the lower oasin states 7 172 millicn acre feet
per yeare They assumed a virgin flow at Lee's Ferry of 158
million acre feet in the 192¢ <compacte Arizona later
ratified the compacte There still existad a controversys a
bitter oney between California and Arizona over how mruch
watery should counteds be in Arizona's allocatione.
California was using about 5«2 @illicn acre feet of witer.
Arizona couldn®t use its water because the Colorado flows in
deep canyons through Arizona and they wanted to establish a
central Arizona project whereby they could pump water frow

. down around one of the lower uams for about 300 miles or so

into the Phoenix -- Tucson areay an expensive projecte. in
order to obtain the water tor that they needed to settle
what California's priority was as adJainst Arizonae. The real
issue was whether Arizona had to count the water in the Gila
River as part of its allocation from Colorado and thus
reduc2 Arizona's total amount or whether ARizony would get
the Gila River for free ani gnly count thae Colorado
allocation and increase what it would be e¢ntitled to by
about a million or 1.2 million fecte Essentiallys
California loast that case in 1963y and the Gila River was
free for ARizona and they did not have to count it in their
entitlemente. California was c¢ut down to 4.2 million acre
feet per year =—- about 1 willion acre feet less than
California needed and was currently usinge Following thate
Secretary Udall came out  just a3 few months after the
Catifornia~Arizona decisiony the decree was in 1954y [

- thinky with 2 specific southwest woter plan which considered

the region's total supply of lé«4 million acre feet and the
essential requirements 23«4 million acre feet o considerable
deficity and he proposed several things specificallye Tha
Brigyge and Marble Canyon Dains were tied into his proposal to
construct a central Arizona proeject serving Phoenix  and
Tucsone Of courses increase ennrgy and power as needed and
was needed at that timees The Bridge and Marble Canyon Dams
were tied into in order to sweeten the feasibility (economic
aspuects of the central Arizona project)e The central
Arizona project is economically unfeasibluy it is a losery
it s terribly expensive and there is not Joing to be a ygreat
deal of revenue from ite Bute if you can tie into it soma
hydrolically and physically unrelated, but  profitable
hydroelectric damss which are economically feasibles then it
makes the entire project look better economically. Even
though if you tied Grand Coulee Yan into the central Arizona
project it would make the central Arizona project look a lot
better. That is tne reascn the t“ridger and Marble Canyon
Dams were brought ine

An aquaduct delivering Northern California water southword
and actually not just merely to Los Angeles basin out
Nor thern California water brought down by the large’
California acuaduct in the Mendota Canal over into Southern
Arizona into the C(olorado River Basin area ana a large
desalinization plant on the California coast in order to




Al_Stopes: Yese 1. guess we ought to go into navigability
as a subject matter all by itself and then relata it to the
federal Power ComniSSione

" The word "navigapility® is chameleon in charactere. It takes
cn a different color depending upon what the setting is
where it is founde It has a different meaning when it is
usen for diftfer2nt purposess It arose out of Federal
Proplemse Admiralty jurisdiction of the United States was
the problem in the Genesege Lhiefs an old casee Federal
regulation of commerce was anotner probleme For those
- fegeral purposes byintarge tne Federal Government has
adopted the test of the DOgapnial Balle That is an 1870 case
involving the operation of a boat on the Grand Rivery a
tributary of the Great Lakes and it estaplisned that we
don't follow the s3ritish idea that naviuable waters are
‘those whers: the tide ebbs and flowse but it also includes
woters which ar2 susceptinle of navigations travely trade-
anc¢ - commerce in the ordinary modes of trade and commerce of
the Jdaye In a little time [ could get you the exact quote of
thaer put I think that [ stated it Quite accuratelys It
doesn't say that the river was used for trade and commerce
in the ordinary modes of trade and commerce of the day but
it sdys that the water is susc2ptible of such uses That' is
tne Dapial dall teste

The Danial_£all is 77 U«Se 557 and I am quoting: from page
563y it is an 1870 case: :

“Those rivers . must be regarded as public navigable
rivers in law which adre navigable in facts and they are
haviganle in fact when they are used or are susceptible
of beinc used in their ordinary condition as highways
for commerce over which trade and travel are or may be
conducted in the custumary modes of trade and travel on
watere®”

We are %alking about Federal purposese This arose out of
whether the Ffederal Government nad the power to license
"boats ang to impose fees for the use of waterways and
aamiralty jurisdiction in the event that there were injuries
or sinkings or «(damages and so one The British crown owned’
the land undaer navigable water to high water marke In
Britain they felt that generally navigable waters were those
in- which the tide ebbed and flowed but at any rates the.
crown owned the bed and banks of the navigable waterse. After
tha Revolution the colonies took over that ownershipe That
was upheld in Martin ve daddell- 41 UeSe 3679 1842y
involving a dispute over an oyster fishery off the coast of
Hew Jerseye

The colonics conceded a numoer of things to the Federal
government on the formation of the Union dbut they did not
grant to the Federal governmint any ownership of the lands
ungerneath their waters and so the <¢olonies had those
WAtNrSe

Then there arose a jurisdictional dispute between the
federal Government and parties in interest in Mooile Bayy
Alabamae, Alabamiy was, not 3 celony and so who owned the bed
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adopted Dby initiative the statute reaffirming the
prohabition against dams over 25 feet high and adding
#nor shall &ny such persons including a municipal
corporations obtain or use g federal license for suych
purposee The city theny irunically onoughy, invoked the
jurisdiction of the courts of the state whose public
nolicy it had persistently flouted to again give
assurance to prospective tonu purchasers that the city
is empowered by license from the Federal Power
Commission to disregadrd tha law of this Stati." (That's
2 quote from the dashinjgton Supreme fourt)

Holding this initiated law to O« supersadad 3nd inaperativea
vwhen it comes into conflict with the exercise of “paramount
jurisdiction®” of the United States to determine who shall
build cams on navigable streams and &zt what hzighty the
Court declarea tnat the law did note in any ways affect the
right or authority of the city to proceed with the project
in accordance with its licenses Ffrom that it is very clear
that as things have stood in the pasty the Feacral Power
Commission could license a power company or consortium of
power companies tu build the Allenspur Uam or any other  Jdam
on the VYellowstone Rivery and there is absolutely no power
or authority in the State of Montana which can inhibit that
buildinge There is one tihinyer only one thingy whicn would
restrict such a construction of dams on the Yallowstones
That is the Wild ‘and Scenic Rivers ACty LecC3use once a
stream has been placed under that act for study for
inctusion within the acty it removes that stretch of stream’
from the jurisdiction of the Faderal Power Commission to
issue any licenses for obstructions in that streames As [
racollect reading in the newspapery the YellowsStone River
has been placed under that act  for study for inclusion
within Wild and Scenic River System from Yellowstone Park
down through to 31 miles east of dillinyse

For the time beings the Federal Power Commission could not
license dams on the Yellowstone; uiimataly there will bte a3
gecision whether to include thne Y=a2llowstone or parts of it
within the wild and scenic river system and those parts that
are included would be exempt from impoundnentse

There is rnothing the state of Montena itself can do bur try
to get the river so classifiea it it wants to preserve parts
of the Yellowstone.

Regresentative _Rapirez: hhat were you reading from just &
moment aqo?

Al _Stone: « « ¢ Yesy therc are a whole series of Lhése
CAas€Se 23ate of Washington Department of Game va federal
Power Commissions 207 Fede2d391le City' of _Tacowma __v.
Jaxpayers of _Tacomas 262 Pe2d 214y 1953+ Then a similarly
entitledy 30T Pe2d 567y 1957; aind enother cne entitled the

sames this is the appedly 357 UeSe 320y 19563 and lastlyy
371 Pe2d 938y 1962

2enater Galt: 6Going back to th: Federal Power Commtssnonv

their authority restsy justs on navigable streamse Is that
correct’ )
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of Mobile Bay? The UeSe Suprem2 Court in Pollardse lessegs
Yo HAaYdOs 44 UeSe 212y 1845. It involved the ownership of
the bed of Mobile Bay in Alabpamue Alatama did not succeed
to the ownership of.that be¢ through the crown because it
hadn®t been a colonye Uute it was admitted to the United
States so the United States Supreme Court applied equal
footing doctrine that if the colonies are going to get the
beds under navijable waters off of their coasts then new
states that are admitted to the Union are goning to succeed
to the same kind of rights that the colonies had so Altahama
was conceded the "ed to Mobile daye. Likewise thense it
follows that all of the couastal states succeeded to the beds
of their navigable waterse

In subsequent cases that douctrine is extended inland to
inland navigable waterse It is important for title purposa
particularly in the public st3tes; when a territory becan? a
state there was essentially no crange in land own&rship as
the territory was publicly owned by tne Federal  covernment
and now it became a state and the Federal Governmant still
owned the lande People hada to go cut and patant the lanay
homestead it and operate under the Desert Land Act anc so
forth in order to acquire title, The tederal Government
continued to own all the lana but because of Martin yve
Waddell and Pgollards lessecs  wa.  Hacane if thereawere
navigable waters in that newly admitted state upon the
admissinn of that states under the 2qual footing doctrines
the state acquired title to the bed and banxks of its
navigable waters on the date of admission to the Unione
That is consistent with those prior two caseses

There is a string citation in sdakers and Water Rightse
volume: 1, at page 207y listing probably 20 cases which
follow thate ‘

The states in the old Northiwest Territory —-- Michigany
Minnesotay Ohiocy Hissouries I[1lincis —— quite a few of those
states thought that therefore they got titls to their
navigable waters; ondy of coursey if the water is
nonnaviqabley the Federal uvovernment continues to own the
1and and the 1and under the water and when it makes a
conveyance the riparian dgranteec takes to the center of thea
stream or if he owns both sidess he takes the antire bhed of
the streame. If it is navigablae the State is going to own
it and quite & few of these states thought that they could
develog their own tests of navigabilitye As a consequeéence
of thate you have 1land titles in some of those states
determined by ingividual state testse There is guite a
disparity among those tusts and here you ret such things as
a saw log test or somethin; 1ike that for purposes of
navigabilitye These cases are =rroneous =— tiey 4r2  Wronge
Probablty they won't be redone; things will be left: stand
because ownership is not so important as control anywaye

The proper test was laid out by the UeSe Supreme Court in
Holt _State sapke The significant dates for this purpose are
around 1926 to 1927. 1[I won't give you those citations right
NOWe The UeSe Supreme Court said that it was a Federal
question not 3 State question -- who gets title to tha beds
and whether ofr not it is a navigable streame Essentially it



went to the NDarial Ball as the Federal Teste Was the stream
susceptible of being used in its ordinary condition as a
highway for commerce for which trade and travel was or miqgnt
be conducted in the customary modes of trade and travel on
water? That is navigability for titlee That is not a
pracise test but it gives some kKind of an idea that it must
be o fairly substantial stream wusaple commercially for
transportatione For commerces essentiallys, the Danial 8all
test  is  alright Dbut instead of looking to a date when a
state was admitted to the uUnion for you to determine titley
naviqability may later arise and that was established in the
New Kiver case which is Aygpslagbian Power Company vs_Ihe
United Statese 311 UeSe 377¢ 1940. The United States
commerce power jurisciction is quite broad and if the stream
can be rendered navigable by improvements and developmentse
In 19277 it may -bacome navigable for commerce purposes
whereas it wasn't naviguable for title purposes and it might
not nave been naviyable for comwerce purposes until we had
the tachnigue in 1977 to develop and improve the streams so
they would be useful for trade ana travel upon water and
customary modes of trade and travel upon watere.

1 want you to Le conscious that we are making a switche We
are ¢oing to stop worrying about the relationship of ‘the
fFecgeral Government to the states which cetemines who gets
title to the bed and the jurisdiction of the Federal
Government. to control trade and travel on navigable watersy
and we are yoing to think about the relationship of the.
state to its own citizenrys which is not a Federal questions
The state®s control of the state®s waters ~— the public
watars of Montana or of any oth2r statee Some of the states
automatically thought that if the water is nonnavigable then
the citizen owns the bed -- the¢y us2a the Feaeral test for-
title purposes =- and it is not state water and if it is
navitables then the state owns the bed and the public has
its ~rizht of accesss Suome States recognize that since this
is no londger & Federal question then they could develop
their own definition of navigability and proceeded to do so
using in many instancese such 3 thing as the saw log test
and l:ter the Court more frankly said that if it was
susceptible to substantial recreational use by the pubdlic
because it will float recreational vehicles or is usable, for
fishinay <they would call the? river navigables It, is
-navi-;able for state purposes even though it is not navigable
for commercey it m&y be not navigable for title -- jt, is
‘naviyable for the State of Idaho or California or something
like thate I think that you ocught to get some examples of
triete

In North Dakota # stream is nagvigable when the waters may
be used for the convenience and enjoyment of the public
wihether traveling for’ trade purposes or pleasure purposes
(the Court erroneously.intend2dy this test to apply for title
purposis as well as for public recreation and state commerce
pur;p0oses). ' :

The State of Washington for o particuler purgose said that
if it will float shinglesy it is navigables (That reminds
mey when the UeSe. Supreme Court gets one of those big cases
Like. Arizopa.ve Califoraigs it can get itself tied up- fioF 10
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years trying one of these cases. They appointy thereforey a
speci 2l master who is essentially the trial ju3ge for the
Supreme Courte Hz takes the evidenpce and gives a report to
the Supreme Courte In his report to the UeSe Supreme Court
the master in the Arizopa xe Califoripa Lase said apparantly
a stream is navigable for fFederal purposes if it will float
3 Supreme Court opinion)e

In New Mexico the United States built the Conchos Dam on ‘the
South Canadian #HKiver 4and when the LUeSe built the dam they
condemned the dam site and they condemned a flowaye easemant
to all the submerged land under the reservoire It is a
condemnation &ction but you don‘t 3actually buy title to the
lande You buy the right to flood ite You have to pay for
that. The title to the land belonyged to the Red River
Valley Ranch Company. 5o there came a conflicte The South
Canadian River was not 4 navigable stream but here was a
nicey big body of water which people wanted to go and put
boats out on and fish over th2 privately owned land of th=2
Rea River Valley Ranch Companye Th2 New Mexico Supreme
Court in 1945 held that since the waters are public waters
and they are not in trespass up:on this person'®s - lanay 3and
the public. waters are to be put to a beneficial us» by the
publtics that the public had the rignht to utilize ths waters
even thouah the waters were over .9rivate lande The
dissenting opinion said tnat on> time & man's home was :his
castely Dut nowadaysy apparentlyy a fly rod and reel will
serviz as a Wwrit of entrye

A very similar rationale was used in the Yyoming case of Qay
Ye Armsiron; in 19¢le In this cases the nlaintiff sougat &
declaration of his right to float the nonnavigable upper
area of the North Platte River across the defendant's lande
The stream was nonnavigable for title purposese Therefores
the ranch company owned the bed of the stream as well as the
banks and the 1land on both sidese The Wyoming Court
expressly went on the bDasis that the stete had 4 rignt to
have the water flow through that person®s land and that if
the water wasn®t trespassings therz was o right-of-waye If
the streoam was of @ sufficient 2izs to be susceprible of
sufficient substantiaol public uses the public could use it
anc would not be in trespasss It dicn't o so far as to say
that you could wade tha stream but that as leng as you could
float it and make incidental us? of the bed of the stream oy
pushing it off of rocks and rapids and thingsy tn2 public
could make use of it over the privately owned lande

In California in a more recent cases People va MaCke LSTly
relying laryely on the text in this Hooky this action was to
compel private land owner to rauove wirces and fencing ana
bridges across the Fall Rivere A mandatory juojement for
the removal was granted by the crial court and affirmed by
the Appelliste Court of Californise the Court agreed that
the stream was not navigable wunder the Federal test for
title. The bed was privately owned and was not susceptible
to a useful commercial purpose. Howevery the Court went on
to saye

“Jt s extremely important that the public'not be

denied use of recreational water by applying the narrow

and outzoded intarpretation of navigability nor is the



question of title to the bed of Fall River relevante.

" The modern determinations of the California courtss as
well as those of several of the statess 3as to tne test
of navigability can well ba restated as follows:*®

Now tney are tellinz you a definition of navigability but
notice that we are not aealing with a fFederal question here
at ally we are agealing with an interpal California problem.

“Mopbers . of . the public have the right to navigate and
“to axercisa the incidence >f navigation in a lawful
manner at any point below hiuh water mark on waters of
this state which are capable of veing navigated by oar
or mwotor oropelled small craft. The Federal test of
navigability does not preclude a more liberal state
test establishing a right of public passage whenever 3
stream is physically npavigable by small crafte”

Lastlyy since it is a rather recent casey a 1974 1daho casey
a close neighbor of ourse. QSoutnern _Idaho Figh _and Game
Assaciation _¥s _Picabo Livestocks Ince Here some fishermen
who also belonged to the Soutnern [daho Fish and game’
*Association were fjishing tnis Silver Creek and they got
kicked offe So the Southern Idaho Fish and Game Association
trought an action for declaratory judgment on behalf of
itselfy its memberss and the general public for declaration
-of the right to utilize the waters of Silver (Crecke The
trial court said that the basic question of navigability is
simwuly the suit3bility of a particular water for public use,
~ruling for the nlaintiffss the fish and game associatione
In affirmings the Idaho Supreme Court saide and I think this
is the last quotation T will read at yous

"Appellate wurges this Court to adhere to the test of
navigadility that is wusey in Federal actions where

“title to stream beds is at issue. Howevery the
question of title to the bped of Silver Creek is not at
issue in this proceedings This is not an action by the
State ‘of Iduho or respondant to quiet title to the bed
of a navigable streame It is an action to declare the
rights of the public to use a navigable streame The
Federal test of navigabilityy involvingey a8s it doesy
property title questionsy dgoes not preclude a less
restrictive state test of naviyability establishing 3
right of public passsge wh2rever a stream is physically
naviyable by small crafte

There is another develogping line of authority that I think
may moke @ little more sense or may be more logical and that
is to simply abandon the word navigability and simply ask
the question of .whether the wuse of a particular body of
water by the public is a nuisance because the stream flows.
through somepody®s barnyard and is just a little ¢reek or
whether it is & stream which js susCeptible of substantial
and important public recreationil usee Thus deal in whether
things are public waters or =ssentially private waters for
racredtional purposese '

The Federal Power Commission®s jurisdiction is essentially
paseg on commerce power of the United States and the Federal
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dredging and - filling operations in navigable waterse 1In its
definition of navigable watars it has a vaque phrase that
navigable waters means waters of the United States. I think
quite properly that the Army engineers interpreted that' in
its entire context as weaning navigable waters under the
Dani 3l 8211 test or substantial tributaries that will affect
navicabilitye So the Army engineers drew up regulations
limiting their own jurisdiction to waters which would fit
the: Danial 5uall test or substantial tributaries to ite

Somatody was filling land in Florida and a good
conservationy environmental cutfil called National Resources
Dafernse Councils a very respectable outfite wanted the Army
enginecrs to get in there and control and stop this dredging
and filling in Floriadas The Army enyineers said that it
didn*'t fit their regulations bLizCause it doesn't really

affuct any nuvigabilitys it doesn't fit the Danial Call test. -

and o .the Hctional Kesourcé$ Defense Council took the Army
2nuinezrs to Courte In __QL__M;__Qﬁllguaxo who was the
Secretary of the Armys the court told the engineers that
their  reoulations Were . Aronie That definition- of
naviqability in the Federal kater pPollution Control Act
s2yinyg that by navigable waturs we mean the waters of’ the
Unitad Statesé is inctended to draw upon the Ffull authority
of Conygress to regyuldte conimeérc2e The Corps was ordered to
redriv its regulacions seo as to reach the full extéent of the
Ceniressionel autiority over coisnierce as it affects watere
So tne Army engineers - and here you have a
ccnservationists onv:ronnﬂntainst yroup which is ordinarily
fighting the Arny engjineer$Ss trying to restrict their
autticrity and keep them out of ylaces == lost the casees The
NRDC won -- the Army cets ts go anywhere and control
daredvuess fills and ‘anything to the smzllest tributaries.
Their current reqgulationss unlass they have been superseded
since I've lookedas may not gu as far as the Court orderede.
Tney o up to tributaries cdffyiny S cubic feet per second
or motrey ohd gonds of 5 acred or wmore It seems to me that
that is disobedience of the Court order. They should geo to
all watere They should go to your drinking fountains out
heres Their requlations also include any stream that s
usea O grow crops that afe used in interstate commercee.
That could involve the Lost River of Idaho which arises in
Idahé and sinks in Idahoe but it does grow potatoes. Or any
stream which is used recreationally by people travelling
interstate. That is the jurisdiction of the Corps of
EAgineerse. It .lso was oVerwhelming to the Corps of
Engineerse They dJecided that they would have to do it in
stages kind of like we are doing rdcial integrations all
deliberate speedes They would divide it into three phasese

Phase one w«ill essentially do what they have been
doings principal navigable strems and tributariese Phase
two will move into smdller tiihutariess Past three they
will try to move intoc the full extent that their requlatoons
0 toe  Thoey would do it i three-ycar staguse THis casé
feSulted in the Army engineers having far greater scope to
their operationse

That is probably enough on navijabilitys isn®t it?
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" Séfiatof Galt: Hds thére beefi dny court casé in Mont
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Power Act requires a license for anyone who is going to
build @ dam on any of the naviyable waters of the United
Stat.es and on any waters that will affect the navigable
capacitys which means that they can require @& license for
substantial tributaries and 55 forthe This is a little
irrelevant but I tnink I have to say it to be complete: the
lansuage of the act says that if the hydroelectric project
will affect commerce. In the Unigu_ Electric case which was
decided a little over a decade a( oy the UeSe Suprame Court
really broadened tha previous interpretation of the federal
power act by saying that if you are building 3 dam on a
nonnavigable stream where it nas nuo effect on navigability
but that the .electric power will be shipped interstate or
will affect the interstate transmission of electricityy then
it affects commerce and comes under the Federal power acte
That is an irrelevancy for our purposes because we ar2 not
in the utility business and that dcesn't have anything to do
with navigability at all. That just goes straight to tha
comuerce power of the UeSe and not navigabilitye I would
like to yive an illustrationy especially for the nonlawyers
herey of the extent of the comnerce power of tne United
States when Congress chooses tc uraw on the full measure of
its powere Congress do@s not normally cnhoose to iraw on the
full measure of its commerce power and wisely so. This is
probadly why we elect representstivese Way back in the 30°s
when Secretary Wickard was Secretary of Agricultures we

commenced to have gquotas of things that you could grow and

in this case it involved wheate As I racollect the facts of
this cases and some of you may want to correct me if I npake.
some errorsy Filburn was growing wheat on his own property
and he was utilizing the wheat for his own consumption for
his animals and domesticallye As I recalls none of it was
bring shipped out of the state and 1 think it was Deing
consumed all on nis own propertye Cengress hady for
purposes of agricultural stapilization and for depression.
purposes in the 30'se enacted the Agricultural Adjustment

Act and restricted the jquotas that could be grown. So the
Secretary of Agriculture and his agents went after Filburn
for exceeding hHhis quotze He saia that they had no

jurisdiction "over him 28 he was not an interstate commerce.
He was just growing and consuming himselfe It went to the
UeSe Suprama Court which said tiigt the wheat he did grow did
affect interstate commercees If he didn't eat it himsel € he-
would have to buy it from somebouy 21se who was shipping ite
So when Congress draws on its full authority under the
commerce clausSey there is scarcely any activity which is not
subject to the control of the Federal Governmente That
cigarette that is burning therc¢ znd the pages that are being
turned here all involve coummerce in the sense of the full
Constitutional authority of Conigresse ‘
Conygress doesn*t elect to put the Missouri River in bux cars
and ship it to wWashingtons D.C.; they have that oower under
the commerce clause but there is quite o differenca between
conjsress®s power and what Congrass will choose to doe ‘

The Army engineers == I thins this is quite ironical =~ in
1972 und2r the amendments to the wWater Pollution Control
Acts which is really a new act all by itself but is calleda
an amendment to a prior acty were ‘Jgiven jurisdiction over




the one decided in Idaho and Washington?

Al__Stone: In Gibson _ys _Kellys an 1895 cases the issue
involved accretions along the banks of the Missouri Rivery a
navigable stream Oy whatever definition you wishe Somey I
would says intruger came and started occunying this
increasad lande Jccretiony that the Missouri River haa
washad upe The original ltand owner and this person who was
a squatter got into litigations The case had to use the
Faderal definition of navigyecility for titley althoujh in
189% that bhad not really bLeen eastublishede It - also satd
that the land owner had title to the gccretion or increass
of this land and the intruder had no riyght thaeree £ibson Ve
Kelly also saide curiouslys that althouybh this land is owned
to low water mark by the adjacent 1and ownery it is sublject
to th2 rights of the public for passade and navigability sna
so on over thz strip in question.

More significantliys wmaybes i3 the <case ocf Herron _y.
Sutherlands 2 1925 case. sutherland had uone up the
Missouri to the land of Herron and 5Sutterland had been
hunting and fishing on Herron's land and had fished in 2
pond which is eptirely surroundecg by Herron's land and
fished in a little creek on Herron's lande In #ach ot the

allesations of the complaint it alleged that Suthoerland nad -

trespassed on the uplande S0 tac case (S not @ nNeat casce

The court s@id that it would seem clear that a man has nao
right to fish where he haes no right to bes So it is held’

uniformly that tne public have no right to fish in'a

nonnavijgable body of watere thne bed of which is owned

privatelye That is Herron ys Sutherlands 74 “ontes 587y pe
'596y 19259, It is not o well-considered casee. '

What happened in the case procedurallyy I  tninky ' is
importante Herron filed his corplaint alleging all thes=2
various trespasses and they wer2 trespassas on the fast land
in every allegation of the complainte Sutherland demurace
He told the court he would not even answer that as plaintiff

hadn't stated a cause of actioviny which was ridgdiculouse The

demura was overrultede The Court said that he had stated a
cause of actione. Sutherland refused to answer and so he
suffered judgement by defaulte. Incredibilyy Sutherland
appealed. He diuan®t make any appearance in the Hontana
Supreme Courts but he dia appeal and file a wvery sparse

briefe tssentiallyy it almost lookaed collusive because
there wasn't any fighte There was a perfectly - 'jood cause
of action stateu and it was unpecessary for tie court ro

decide the issue of title to the bed or right to o¢ in water

over privately ownud bhedse Justice Hulloway concurring in’

the affirmance of the trial court justice said tnat the
appeal does not merit serious consideration and should, be
disposed of summarilye That was page 602e¢ and I think that
was probadly righte

You might consider what vrights 3 person has on 3
nonnavigable lake. 1f you wvuy vyourself a little summer

cabin on a lake which is nonnavigable for title purposes but.

is certadinly navigable for canoeing or. fishing motar

purposess Do you think that when you go to your summer -

cabin that you can paddle your cance around the entire Take



~in the evening and enjoy it or do you think that you are
restricted to that little bit of the nonnavigable for title
laka which is directly .over your land ownershipy and once
. you qget off that you are trespassiny on somebody else's
“lana?

Senator_Yurnage: Sutherland says you are trespassinge

Al__ﬁ;gng. The commop law viaw really developeds not from
water lawe hut from real property lawe The older casesy
esp;c;al]y from the Eastey adnere tu 3 real property view
that if you own the land then you own everything down under
that land and you own everything else up to the sky and so
2&Ch person owWns a  little portion of ., a
nonnavigable-~for-title lakee Tnis doesn': make common sense
and  isn't the way you would unagerstande I think, what you
could do on 4 1ak> where you have ¢ summer cabine 1 am aot
tatking Aavout Flathead Lake. It would have to be some
relatively srmall lake that doesa®t fit the Danial B8all
definition of traode anu travel wunder ordinary means of
COMIRrCie

Commencing wuth the ﬁgagh_x;__dgnoz. 4 Michigan case, 173
Mos West 4€Ts 1919+ a common wuse rule for people on
non-navigatle lakes was establnsned stating that vyou all
‘have a mutual right to the surface of the lake even though
you all actually own the bed of the Takee

A series of inter2sting cases aurose out of the State of
Hashingtone starting with )larnl1~xg_lax&L1 1955y on Engel
Lakee Thers a resort owner on this lakey, which was
nonnaviJdable for title purposess would rent boats and
various equipment to the general puolic to go out and enjoy
the Yakee Apparently they <thres Dbeer cans around and
relieved themselves on other people's property and were
prevty much 3 nuisanCee The Suprems Court of washington did
two thingse They declared that wWashington would follow the
comwen use rule that everybody wno was riparian to that lake
had thie use of the entire surface of the lake but that these
riparian riohts could be abuseds They said this resort
owner - and tris guests had abused itsy and they enjoinad him
from leasiny boats or having guests use the lake Ffor two
years or until he could come up with a plan for controllcng
the conduct of his guestsSe

Then came Botten _ve State in 1966 iIn washingtons The
Nashpng;on Fish and Game Department Itad acquired access to
the Phantam Lake just outside S2attle. Then it permatted
the nublic to come and duck hunt and fisn and so on and
landowners complainad about abuses theres The Washington
Supereme Court oacted similarly in that case. It said that
the public does have the right to the entire surface of the
lakey becdause it has access to the lakes but they are making
pui sances of themselves and the Fish and Game is enjoined
from opening that arva to the public until it comes .up with
a plan for oroper policing and control of public use so that
they don®t make nuisances of rncmqelves.

The ‘strength of the interest of the various landOuners in
the wtilization of the entire surface of the 1ake was
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brought out best in Bogk VYe. Sarichy @ 19686 Washington casee
"It was a suit to enjoin construction of an apartment
building which would extend out over Bitter Lake in Seattle.

"pending trial on the meritsy defendants proceeded as
rapidly as possible with construction of apartment
number one and the concrete slab to support ite The
slab projects 130 feet and is 77 feet widee Beneath it
the lake is filled with dirt and pilings of steel beams
are used to support ite The trial court granted an
injunction and ordered the removal of all structures
and fillse In affirming that judgem2nt and order the
court saids ‘A1l riparian owners along the shore of a
natural nonnavigable lake2 snore in common the right to
use the entire surface of the lake for boatings
swimminge fishingy and other similar riparian rights so
long as there is no unreasonaple interference of these
riqghts by other respective owners®."

So this fellow had to remove his -slab and fill which
projacted 130 feet into the lake and was 17T feet wide and
supported by steel girderse It seems to me that the natural
view of ownership of a nonnavigable lake for title purposes
is the people would expect to have the wuse of the entire
surface of the lakee. I woula <expectsy if a case came before
the Montana Supreme Court toudays thaot the Montana Supreme
court would follow the State of wWashington and the State of
North Oakota and Wyomings Idahos Oregone and Californiay
Arizonay and New Mexico as well as the cases from the old
Northwest: Michigany Minnescotses GOhioy Missourie I think
that the law is becoming pretty clear in the area -- far

. clearer than when Herron ve. Sutherland when it was scarcely

considered but nevertheless decide back in 1924 or 25.

Representative Roth: What did you say about the abandoning
of the word "pavigadle¥?

Al_Stopng: I said that some courts are simply saying that we
aren*t q¢oing to use the word "navigable". We are going to

- consider wnether the watoer s susceptibhle to substantial

public wuse. I Jdon't know that it makes any differencoe
whether you use the word "naviuable¥ in a2 state since ds
they did  in People  wve Mack in Californias which I guoted
frome and the Picabo Livestock case,

Al_Stones It seems to invoelve s0 much confusion and that is
ecause of these different meaningse I'm  now wusiny

naviaability in the title senser 3 Federal cosmmerce sonses
and 3 state control of its water sensee. 1 don't mean the
same thing each timee 50 that is a good reason for trying
to get away from ity I thinke fhere is @ reason for staying
with it and that is that people are used to using ite It is
haro to break a habite

Abapdonment of a_water right:

The Montana Code used to read "the appropriation must he for
som2 wuseful or beneficial purpose and whoen the appropriator
or his successor in interest abandons and ceases to use the
water for such purposes the right c2esess but yuestions of



* abandonment shall be questions of fact and shall be
determined as other .questions of fact."

.S0 you can abandon your water righty but it is pretty hard
for somebody to prove that you did it because a person who
‘alleges abandonment has to prove that you did it because a
person. who alleges abandonment has to prove that you
abandoned and that you jintended to abandon your water righte
"That's been nearly impossible to prove in Montana. I think
that perhaps Powar__¥e _SwitZer is an abandonment case.
That®s the one I told you about the appropriation of all the
water is Uncle (eorge®s. creek and ‘then later on why some
peoule came in and put in a brick factory and started wusing
15 inches of water and tn> court finally said that the
original appropriator that his water riqght wase Tne court
didn*'t say that it had 2en abanadoneds but I cannot
rationalize the case in any othér way S0 it may be an
abandonment case in Montanae

Tners is a case called Head ye Hale where a person had a
water right and he left the state and never came backs diedy
dian®'t leave any heirs or successorsy. and the court said,
tnat the water right had been acsndonede That seams alright
until- you gJet tecnnlca! about ity and that is that the court
-has always said that you havp to prove an affirmative intent
to abandon: thnis guy was o2ad and couldn®t have had any
intente '

Abandonment is raised in so many lawsuits in Montana because
it is an easy issue to rdises You claim that the fellow had
abandoned his righty therefores there s more water there
and I've got a cood dppropruatnon' but in case after case
that "is thrown out and it is virtually amposs:ble to prove
c3ses . of abandonmente It has proved so in Montanae. That
statute was repealed by the 1973 Water Use Act so that we no
lonaer wWill abandon under that statutee we have replaced
ite 89-894 sayse “If an appraopridtor ceases to use all or
part of his appropriation right witih the intention of wholly
or partially abandoning the right or if he ceases using his
appropriation ricght according to its terms and conditions
with the intention of not complying with those terms and.
conditionsy the appropriation right shalls to that extent,
be deemed considered abandoned and shall immedi ately
expirevae '

(That is essentially the same as the section we had before
1973)

“(2) If an gppropriator caases to use all or part of
the appropriation right or ceases using his
appropriation right according to its terms and
conditions for a periou c¢f ten (10) successive years
and there was water available for his usey there shall
be' a prima facie presumption that the appropriator has

abandaned his right in whole or for the part .not used."

That doesn®t say that if you dun't use it for ten years that
it is automatically avandoned. It says that if you don't
‘use i1t for ten years and the water was availabley that it
crearns a prima facie presumption that you have abandoned




your water righte. That makes it-a little ecasier to prove
abandonment if there have been ten successive years of
nonuse when the water was availables [ don*t really think
that makes a very big difference in our water 1awe

Paragraph 33

“This section does not apply to existing rights onti}
they have been determined in accordance with this act."

What existing rights have been determined in accordance with
this act? Not one in the whole state of Montanae.

We are now adjudicating the Powder Kiver and I don*t know
when that adjudication will become final but when it does
become finaly then it will ba possible for soma people to
abandon their water rights on the¢ Powder Rivere They can't
do it now under this statute because the rights haven®t yet
been determineds They can't abandon them under 89-802
because that has been repealedes Kight now there is no
statute in Montana offecting (as a practical matter) any
existinyg water right in the entire statees

That concerns m=2 a little oit. I wasn®t sure that the
Legyislature intended to not have any law of abandonment in
Montana and so I thought that probably we would revert to
the common law abandonmente.

In Corpus Juris Secundumy 3 legal encyclojedias the <Common
law of abandonment is defined as followss

"Abandonment of property or 3 right is th: voluntary
relingueshment thercof by its owner or holder with the
intention of terminating his owpershipy posSessions and
control and without vestiny ownership in any cther
persone® .

I don't know but I think that that probebly is the law of
abandonment in Montana now that we know we don't have any
statute controlling ite :

Arugablys the Legislature intended to not have any law of
abandonment and maybe that aryument will prevail if anything
ever comes upe I suspect it is the common taw of
abandonment but I don®t knowe what do you thinke Gene?

Sepnator _Jurnage: [ would agrees. Lon't we have a basic
statute recoqnizing the common 1aw?

Al _Stope: Yese I think we have it in our Constitutione

Senator _JurQdge: To take the otner view that there is no
taw would be to leave a hiatus that just would not be
rationale. _

Al__Stane: What would you do in H2ad against Halz where the
guy goes off to California and dies and leaves nobody?

sepator Jurnaye: Somebody must own that land even if the
county took if for taxes. Wouldn't they acquire all of the



,water rlghts that went with it?

".al_Stgpe: But you aré supposed to acquire your water right
in privity with the prnor crner e

sgnaxnn__luxnasg- Wwelly, if the county took it for taxess
-they took everything he hade

" Al_Stofe: Call iv appurtenant -and acquire a water rights
too? 1It's possible.

§gngxg: Turnage: Somebody owned that land even though he
went off and died somewhereas

Al_i;gng: They mi ght have avoided the abandonment thing in
that case itself. Theré is a statute governing abandonment
but it only appliegs to rights that have been determined
under the 1973 Water Use Act and there aren®t any rights
detarmined yet under the 1973 Water Use Acte We are just
starting. on the Powder ‘Raver nows There is no right to
which this statute can applys . ’

Gordon Mc@mber: Un that committoed that resnaped thHat 1law
.and as it was first prepareis the water rights were
conisidered 3bandoned if they haan®t been used for ten yearse
The burden of proof was then upon the former ownere Some
mémoers wouldn®*t go for that, The burden of proof was
removed from the former ownere I should point out that at
that time the Departmerit of Nitural Resources had intended
to ad;ud:cate 311 of these rights lody before nowe So that
has somé bearing on the problem.

Al _Stapne: Is there any more to be said about it then? What
would you 1like to talk abdiat nexts On the list you had
befores you have sale or leasé of waterss regional
authority—- and 1°'m not sur2 what we ought to talk about
that ~-— preference systemss The 1967 Legislaturey I
believes establishned a water use priorities committee of the
Houses chairmaned by George Darrowe 1Its charce was to look
into what priorities or preferences there should bee Should
doinestic use have a priority oVer agriculturey agricul ture
over mining and mining over manufacturing? That sort of
-thinge It brought out conflicts among various regions of
the state because in some of the western pafts of the state
‘recreation is a more important use than recreation is in
some of the eastern parts of the statee 50 the mempers of
the committee found themselves in conflict with one anothere
They Considered it to be a very difficult problem and a
politically sensitive one ana pernaps an unprofitable orie to
try to establish a statwide system of preferencese.

Some other states have systems of preferences. Texas has a
Vist of 2ight of themy and I <can't recollect what other
states do have praferences. Guriousiy the preferences have
riot been implementad in tnose statese It carries with it a
connotation that if you are us'ing water for a lower purposé,
ian inferior purposey and I want to use water and I have a
h-ohpr priority purposer that I have the preference to the
waters  Our legislature has dec\ared that my use is more in
the publur interest than your dse so I can take your water
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righte That could either Ue ULy simply iss uing permitsy
conditional upon no one subsequcntly wishing to wuse the
water for higher purposey, in which case your rijht
terminatese This would be a condition in your permit and
you would get no compensationes I would thinky under that
sort of a conditional water righte Or it could be one that
the preferred riaht has the right of condemnation of the
inferior righte In the states that have preferencesy they.
haven®t been ex2rcised in that waye The changes of use of
water by compulsion have almost all been city - of such and
such versus Smithy etCes where the municipality needs the
water supply and has not condemned wunder the preference
system set up in the water code but has condemned under the
code of <civil procedure in the ordinary condemnation
provisions o0of the statutese 50 they aren't even using the
preference priority which they nave in their statute.

I think that if you want to get intc the desirability of
establishing a preference system and the procedure by which
it workse you're going to hava to give a good deal of time
to ite I think I would start out with the question of why
do you need ite If you can't answer that question of why do
you need ite.

Sepator . Tyrpage: HWouldn't any preference system have to be
post adjudication under the 1973 act - unless you want tha -
condemnatian? . ’

Al__3tone: You can go by condemnatione 'I don't see now you
could do it by confiscaticn except with respect to
subsequently issued nermits —~ conditional permitse.

For examples someone wants to construct @ highway and he is
going to nexd to take water out of a creek for the next --
welly if he is going to do it on someplace like that Lookout
Passe he is going to need water for 50 yeafs to construct o
hichwaye You coula at least issue him a water rignt 4nich
w3as temporary and that his water right would expire when
construction ceasede Cry we can give you a year and a half
water right and vyou can apply for an extension if needed.
This is a terminable water right anid | think that it is
permissible for the legislature to authorize the department’
to issue —-=- it olready has authorized che department to
issue temporary water rights -~ but you could also issue a
conditional one basad on preferences in the use of watere
Wle think that this is a more valuable use than that and so
if somebody else comes along witn a higher uses then -yours
terminatese You could do thate It would make a3 lot of
peopla made '

Representative Roth: Your sayiny that if the preference can

chaniiey the priority can changee

Al_3tone: Yese

Senator Turpnage: +What do you think about whether we nead it
or not? ) ' o

Al_Stone: I can't see any good use in ite I can see a lot
of troublee : : : -



Rgprgsgnggzixg;_ggmiggz2. Aly 1 really agree with you having
run into guite a bit.-of trouble myself on thate 1 think
that - the only reason we might nave needed it here before is

because of the reservations on the Yellowstonee

. Al_Stopn2: We have a preference in that we have downgraded
changes to industrial wuse and industrial appropriation of
water in the Yellowstone2 gasine : :

Lepresentatiye Bawirez:s There are really two kinds of
preferencess One where you say you are going to prefer some
rights over otherse Then there is one where you say that if
"there .is shortage you are going to cut off certain rignhts
sooner than you cut off otherse It seems to me that you
still need some preferences for that latter situation where
if you have i severe drought you dare 4oing to have to make
choicCuSe :

Al _Stoge: Unit] we have tosy [ woulcn®'t abandon the
appropriation system —— first in timey first in righte He
m3y come to a situation where there is a need for water for
a hospital for operation of kidney transplant machines or
something . and ‘that we wil) give then water even though it
_cuts out an early irrigation use or.somethinge Until we get
to the point where we really sez @ strong public interest in
this out of' time prioritysy 1 don't know why we can't
‘continue to operate in first in.timey first in righte

Mind yous we also. have the mechanism of change of use of
water so that the hospital can go out and buy a water right
if it is valuable enough =- buy an 2arly water right the .way
a city goes out and condemns an early water right for
municipal water supplye We are not frozen that we can't put
the water to bettaer public usese If it is a better public
use it will be more valuable to the purchaser than it is to
the seller and it will be transfervred voluntarilye

Senator goylans wWhy couldn®t the industrial people go in
and buy all the first in times first in right?

Al__3tone: They can under our system except for the
moratorium we have right nowe..

Representative Scully: Thet isn"t going to hold true like
in a currenpt situation in California where they haves as I
- read ¥t anywayy taken an early right and - basically
disregarded it for a later right just in agriculture. For
exanpley the fruit treese As I understand it they have
actually taken someone who has a lettuce crop and they are
closing their ability to use their prior appropriated water
and directed that water to be wsed in the fruit tree area of
agriculture because the public interest is in maintaining
the orchard as opposed ‘to an annual crop that can be easily
plantede :

Al _Stope: I think you are correcte I think that is what is
happening .in the droujht in Californiae 1 also think it
should happen that the crop that takes years to develop
should be saved and somehow disaster relief should be given
to those who won't get their.watere I don't know whether it




PRI T § Y e e

L

is being done on a3 voluntary basis by just repaying thems

Senatar . Galt:s { think maybe vyou've made one little
" misstatements Professore I don't think these water rights
are availabtlte for sale without the Oepartment of Resource's
permissiones

Al.__Stopne: That®s true but the code directs them to approve
the salee “An appropriator may nct change the place of
diversions purpose of use or place of storage except as
permitted under this section and approved by the
departmente" '

I think probably the next code section is the transfere

"The right to use water under a permit or certificate
of water riyght shall pass with tne conveyance of the
tand or transfer by operation of law unlass
specifically exempted therefrome. All transfers of
interest in appropriation right shall be without loss
of prioritye The person receiving the .appropriation
interest shall file with the department notice of the
transfer on a form prescrivoed by the department. AN
appropriator mdy not sever all or any. part of an
appropriation right from the land to whicn it is
appurtenant or sell the appropriation right for other
purposes or to other lands or make the appropriation
right appurtenant to other lands without obtaining
prior approval from the department. The department
shall approve the proposed change if it determines that
the proposed change will not adversely affect the
rights of other personse If the department determines
that the change might adversely affect the right of
other personsy notice of the proposed change shall e
. given in accordance wita 3&l and a2 person can object
and they may have a hedring on ite" ‘

.

Sepator Turnage: That requires the department to justify
its positione .

3 4 i1
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Senator Galt: May [ read one more paragraph?

“An appropriator of more tnan fifteen (13) cubic feet
per second may not chalge the purpose of use of an
appropriation right from an agricultural wuse to an
industrial usee"

That would alwost prohibit industry from buying an
agricultural righty wouldn't it? . .

Al Sﬁggg: 1 think soe For the time beinge -

Representatiye Ramirez: When I hear you read that statutery
I notice something that makes me wonger whether it really is



quite the same as the pridr 13aW because it doesn't say that

" it can't adversely affect the right of anyone else who owns

. a water righta It says it can't adversely affect the rights
_of any other persone That is considerably broader because
then you are¢ talking about any sdverse Aaffect on any persone
- For exampley let's say that someone likes to use a3 stream
for fishings They don't own a nwater righte That could
certainly aaversely affect them so it is quite a bit broader
than someone adversely affoected because they own a water
right down stream.

Al _Stope: But that is consistent with our prior statute
which said that:

"The person entitled to the use of water may change the
‘place of diversion if others are not thereby injurede”

So I don't think it is any broader. That was repealed in
197 V%

Reprasentative _Rapirez: I would say that that was before
the day of the lawsuit by special interest groupse

Al Stoepe: Yesy but that statute would be just as usable for
that purposcs I thinke .

Representative Scully: Let's nave you talk about leasing of
waters :

Al.Stone: 1 think that I will utilize my prepared material
because it will save you time,

I quess this issue of chanje of use ties in with saley
1zases and that sort of things Perhaps I will start out
with what I had previously prepared on change of use and
then 4o into that which is appropriate to youe '

29-303y (that®s that statute that 1 read that is pre~1973)
permitted chanyges in the point 'of diversiony place and
purpose of usey 50 lOng as it carused no injury to othersa.
Many caoses have been concerned with such changes and they
have given the statute Straight-forward constructione

Probably the last case ‘to be ducided wunder that statutes
which was repealed in 1973y was Ihompson. wvs Harveye 164
Monte 133y 19744 decided under pre-1973 lawe Thompson owned
early decreed rights to 125 ‘inches from Deep Creek near
Townsendsy with which he irrigyated 80 acress He sought in
this action to change the chanqe of diversion of 75 inches 4
1/2 miles upstream on Oeep Creek to irrigate 80 more acresa
Defencants had inferior rights and were upstreame TYhey
obtained their water by means of an exchangee They
purchased water from the state's Missouri-Broadwater canal
which supplied Thompsone Then they took the DOeep <Creek
wiater for themselvess If Thompson®s diversion were moved
~upstreams he - could no longer be supplied from the
Missouri—-Broadwater Canal and so the defendant's inferior
water rights would have to give way to supply his senior
; vight to Deep Creeke The.court found that such a change
would be unfair to the . juni'or appropriators and denied
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Thempson the right to change.

Frequently the chsnge in place of use results from a city
purchasing water rights to transport the water out of the
watershed for w@municipal purposese Except for the possible
eminent domain elementy the fact that it is a city makes no
legal differencees The Diggest problem in the deprivation of
other wuser®s rights is the deprivation of other user's
rights to return flowe. Generallys such a purchaser can
only remove the amount of water which his predecassor
consumedsy as in this Brepnpen vas Jopesy Skalkaho Creeky cass
heree If there was previously a 50 percent return flow then
only 50 percent of the purchase right can be takene

In Spokapne Ditch and WMater Company we Beattys 190%, the City
of Helena was permitted to take its purchased water which
had been used out c¢f the watershed for placer mining but not
permitted to take its purchased agricultural water right out
of the watershede.

Lreek vs BoZzemans GaSSer_Y¥Ye Noyds and ____ 2 ve City of
Helenas are to the same effecte [rennen ¥e JOpesy which was
previously discussedy is more restrictive, The purchaser
would have to conform his taking of water to the pattern
established by his grantors® uses and purposese.



Efficiency of usee
The 1973 Hater Use Acty 89-8929 continues the policy of the
4rnpeal sections 89-803y only adding that ny change must have
. the approval of the Uepartment of Natural Resources and
Conservation. It is believed that the case law developed
under ~ the prior code section remains applicable to the new
s2ction and I should have added that subparagraph which.says
" that thare is a restriction with respect to sale Ffor
inbustrial pUTrpPOS€Ce This deals with developed watere. He
wi}l talk about that Nowe | !

+

Lease_or temporary trapsfer of water _rignts. It is clear
‘that onhe may appropriate water for the purpose of delivering
it to others as in the case of the ditch companues,
irrigation end conservation districtss and other SQTVlCu
organizations and assoCciationse ReCeMs 89-823 —~ 826'and
89-3679 Bajley ve Tintinser and Sherlock v, Greavese

If one has.-an ordinary appropriations ordinary auaricultural
or inrdustrial appropriations which is excessive to its
current needsy he must have the water in the stream "for
other appropriators or return it to the stream for theme
Just take as much as you ne2de ReleMe 89-90%y Gallager _ve
" MeNultes Jucker ve Misgoula Light and Railway Coas+ Brepoen
¥a_Jdopnes. : \
In Sherlock ve Gruives the court found that since it was
inconsistent for an agricultural appropriator to sell or
lease waters which this one¢ was doing by permitting the
res;dents of Radersburg to purchase water from ity the
appropriator had to become a public utilitys possibly under
the jurisdiction of the Public Service Commission and
Arnqunred to continue servicing tne residents of Radersburge

for an explanation of the effect and interpretation of
Relaelle 89-822 - 826y consistent with the foregoingy sce Rock

Lreek Ditch and Flume Company ve Millers 93 Monte 2439 ppe
263—-264¢ 1933. That deals with lease or temporary transfers

The gist of it is that you can be a public service
corporation. or association or even a public service
- individual, andg appropriate water for the purpose of

distributing and sellinge but if you are appropriating it
for <he purpose of irrigating this acreage heréy then that
.45 the purpose of your appropriation and if you don't need
it for thise you have to leave it in the stream for other
pconlee

- With raspect to the sale of a water righty we just got-
through discussing thate You could sell a water right under.
our prior code principally by case law but also supported by
statute. You could simply sell your water right..
Grginarilys a water right goes with the land considered to
be appurtenant and if you sell your real property which is
irrigated then the water rqghg #ill automatically go with
tne deed without you 'saying $0e You can withhold it --
reserve it from the deéd -- and sell the ltand without the
water imn which case if you aren't applying for some other
purposes I guess you become a "walking water right®, I hope
it¥s called an easement @n Yrosss: It means that it is
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personal to youe.

Repe _3Scully: How do we ever reconcile that with the basic
philosophy that it is a beneficial wuse and a public
commodi ty?

Al_Stope: I suppose it results in a threat to subsequant
development on the stream that this person who has this
water right in grosss which means that he has no place to
use it and the water is available for use by otherss If.
others come in and develop their watery this person may buy
some land where he can now once 3again make use of the
- watere [t seems to me that it is a rare situation that we
are talking about. We do have some cases in court that you
can have a water right in grosse [ can see some practical
purposes in permitting ite [ might plan to buy some land
downstream on Lolo Creek and have a water right upstream on
tolo Creek and decide that sinca I have an early water right
upstreams to sell the land but reserve the water rignts and.
then acquire this land downstream which has an infarior
water right and apply my superior water right to ity trying
to make allowance for what effect that might have on other
Water usersSe '

Repe _Scully: whot if you just take it from the positions
thoughy that you've used it for beneficial use all these
years. and you are just offered a ton of money to sell ite
Could you sell it?

Al _Stone: That is consistent with making the . highest and
best use of our watere because the reason you were offered a
ton of money to sell it is bdecause someone else can make
greater and more aconomic use of the wateres :

Reps Scullys It appears to me to be in direct conflict with
the philosophy that the water is 3 priviledged use of a
public ccmmodity rather than a private piece of ownershipe

Al _Staupes You are in agreem:nt with Justice Calloway in
Allen_ve Petriche in 1969 Montana Reportsy who sdid that he
thought that a person ocught not be able to sell a water
righte It is public property and that if there is a sale
that should be considered an abandonment and the new water
user - should take out 4 new appropridtione FHe did not so
holde He said that is not the law Hut the Legislature ought
to «#nact thate :

I don't know whether you vught tu €nact it of nNote It way
be another one of those questions that is not worth th2
bothere. ' ' : ' '

Upknown_gusst: Tha City of Townsend had that problame For
years they had a water right they had purchased to serve the
city of Townsenge The State came along and said that {eep
Creeck is not fit for numan consumptione They went to wells
and they end up having this water right and no use for ite
So they put it up for salee There is a fight over it now
that I am involved ine 1+ for oney don't think they should
lose that valuable right without consultatione.



Senator Boylan: You have the subdivisions nows to0Oe Itve
bought water that%s gone. into where 1land has gone into
subdivision and so they have retained the water rightsy the
people that owned the landy and so they separated that from
the lande Then I took it out of the creek and bought it and
made use of it on the land that I presently havees 1 think
Lessley ruled down there that irf you took these water rights
ang so divided them ocown that it would be of no useful
PUrposee Tt wouldn't flowe 35¢ he said you coauldn't
subdivide it down into tnat small a quantity. Therefores it
went back to the ditch company tor sale to somebody elsc.

Al _sStopng: It would seem to me that if there are no special
provisions mades that since an ajricultural water right is
avpurtenant to the Jland than if the land is simply
subdivided and chopped into a hundred piecess that each
parson would be entitled as an zppurtenant to his 1/100 tc 1
% of the watere Judye Lessley says no?

~§gn~;Q[___gllag. It becomes tndt when Yyou g0 into that
dnvusnon' it no longer flows Decause of diversions etce

Al SIQD£= There are solutions to thate We have an old
Montana case where a guy was entitled to 1/3 interest in a
raservoiry a ditcn and a water righte The trouble was that
his pcint of diversion was sceveral miles down the ditch
bteyond where his 2/3 owner would divert watere The Montana
Supreme Court decreed that this 1/3 owner was entitled to
"10C% of tne water two days a3 weeke None of it the rest of
the timee. You could with these hundred owners in a
subaivision s3ay that these ten people are entitled to water
every tenth day and thus qget enough head to irrigate or some
.such physical solutione Lejallys it seems to me that that
may be the law in Gallatin Countys but it doesn't sound to
me like it is a real good property 1awe What would you say
Jack?

Bape Ramirez: I think there may o0e a different law in
Gallatin Coluntye .

Sengggg_ﬂégxlén- Of .coursey this water was within a ditch
company with stock issuedy which may be not appurtenant to
the land. .

Repe _Scully: It seems to me that if you run back through
the basic philosophies of water law that the water is an
agriculwural right that is appurtenant to the land and it is
put - to the highest and most Deneficial use in terms of what
the public eye and needs are. all of a sudden you break
those two and say that it is easy for you to sell your water

richte It is no longer appurtenant to the land or that
bencFicial usees MHistorically we have treated ana Vimiteg
people’s water rights to a specific beneficial use at a

particular time and in o particular location and then turn
around and say qgo ahead and sell ite This doesn't seem to
square with mee - '

Al .;;ggg: The sale -canngt adversely affect other
dppropriators on the - streamy other water userse and
consequentlyy and what the purcnosser. gets is that which was

‘
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consumptively used in " most instancese He may have a use
which is more economically beneficial =-- more socially
justifiable -~ than tne prior use. ‘

Reps_Scully: But there is no Jetermination of thate

Al _Stone: Wells there is determinstion in the market placce

1

Sepnator _Boylan: 2ut you tak2 the city that®s got stored
water and now they want to bet into the decread watere. The
want to buy one that is right next to Bozewan and subdivide
ite They will take it out clear to the mouth of the canyon
NowWe It is fluide Thereforey if they change the point of".
diversions then we wouldn®t have the use of that fluid or
volume rights

Reps Ramirez: I really thinks thoujhe that you come back to
the reason that in the survey that was run by the Dep3irtment
of Natural Resourcesy the only guestion to which there was a
unanimous Answer was whether there ought to be a preference
systeme A hunared percent of the people who answered tnat
questionnaire saiy there ougnt to bge [ know there were
divergent interestse It wasn't stacked in that sense.
There were industrial peoples enviromentalistsy and everyone
elses« You get to the questions I thinke of whether you .want
economics to be the sole determining factor of who can own a
water right or to what use tinat water is ©0ing to be pute
Maybe there should be some other guidelines or preaeferences
or something that should enter into ite

Al __Stope: Would you want to direct the Department of
Natural Resources as you have with respect to industrial
water Trights? You knowy we have this system of reservation
of water rightse Maybe that is an adequate answer to the
economic determinisia faulte A citys 3 state agencys can ask
for a reservation of water for future uses or for insream
in usese Of coursee it won't take priority over oprior
rightse

Reps Ramirez: By the same tok2ny one of the problems that [
have with the reservationy right nowe is that once ajain we
didn*t give the Boara of Natural Resources any directiony
any gquidelines or anything elsee The only stangard is that
their decision in public intereste Once againy you have a
group of people actuadlly making decision as to how this
water should be used in the future without any standards ofr
anything elsee .

Al Stope: In that Sectione 69-890y that dedls with-
reservationss there might he a nreference with respect =co
what water should bLe reserved for and the department snhould
be more inclined to reserve it for municipal use. Somebody
is going to nave to dgecide what gets preference.

Beps_ _Scully: It*'s amazing to me that in the pubtlic hearing
that we had last wintery the agricultural people said that
there ought to be 3 preference system and they always place
agriculture as second or third and number one was municipal
Use€e 1've wondered thise If we were to do that, implement:
@ priority system as sujggested by Senator Lowe last timey



does that have any kind of effect in an interstate
situatione. Does it give any authorization for say a city
like "Minneapolise In the federal circles and looking at
Monrana water laws and preference systems Montana recognizes
and jives a priority to municipil use above an agriculture
us€e If we were to engage in an |nterstdte compact, is it
possable that that can cause problemss

Al _stopng: Mot so much in a8 compact proceduree Interstate
compacts wuoniversally have to b2 ratified unanimously by all
tie states involvede Assuming you have competent compact
‘neqgotiatorss and ordinarily these have to be ratified by the
state legislatures I don®t think you are in particular
hazard.through the compact processes The problem with ‘the
compact - process is that the stoiles hate to compromise their
vital interests and it is awfully difficult for them to
agree on & compact that goes snything and, there is usually
veto, power put in tnat. anytnang that - directly affects an
éffectpd state is subject to tnat state’s vetoe Aside from
-tnat' you could gat into sntgr »tate ]otngatton. There nave
been nnterstate CaseSe In responding to that same quastion
with respect to an interstate casey yYesSs The Uede Supreme
Court has not excluded any factors into considering the
allocation of water between, Colorado and Xansas on the
Arkansas River between ColoradOv Wyoming and Nebraska on the
Platt ‘and in Arizona ve Ca]nfurnna. the UeSe Supreme Court
has considered everything and they certainly take into

consideration as one of manys many factors the state's own

evaluation; of the, smportanCe of. particular wuses of the
WItErs The, Supreme Court has yenerally tended to protect
developed investments and. users of water; it has not been so
consistehtly but in general it hase

&anaag_ga_gglgnggg. The supremz Court saio that depriving

Célorado of' the development use of the Arkansas River would

be unfortupate because Colorado could make better use of the
water than scme of the existing uses in Kansase They were
ready to contemplate a8 reduction in activity in Kansas for
the tenefit of Coloradoe That is & little untypical of - the
‘Use Se Supreme Court but as a consequencey Kansas was able to
actually expand its urr:gat:on and because the use of
Colurado delayed the flow and Kansas Jot 3 better flow of
the Arkansas. Rivere

Relationship Detwesn surface and jroundwater

Al._i;gng Why, don't you have the Department of Natural
Resources over there explain the physical interrelationship
between groundwater and surface water?

'LJEL&QSQ__éLLQK¥~ Most western stat°s aren*t familiar with
the water laws that deal with oboth surface water and
grounguater. In most cases they are recognizing  onpe
affecting the other. From a strictly -- just taking the
physical - situation -- normally, your groundwater level comes
down and .mects your water level, so that the flow in the
flVLr is dJduey depending upcn the seasons of course, hoth
from the godrndwater inflow and the suyrface water runoff,
Streams we call influenty. there ii's. aroundwater going into
qhyiusgcqa@ﬁ ‘Straams we ca]l effluentv there is, water, goang

¥
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out of the stream into the groundwater situatione It is
just an opposite situatione Your Joundwater level will be
taking water from the streame An ared near Missoula up near
the Hoerner—Waldorf plants water comes into the stream from
the goundwater at that location 3nd then down below Missoula
water comes out of the stream into the goundwatere. So there
are two situations on the same stream within ten or fifteen
miles of each othere ' :

The problem comes when the relationship comes into effect
wien we have appropriators over here with wells in the
goundwater aquafer, sometimes tnis aquafer may be called
unconfinede In that case there is no confining barrier. In
a case where it is confineds you may have your uravels and
soils with bedrock and claye There may be a confined layer

underneath and water—beariny stratae There are - two
situations you run into theree One is an artisian
situatione It is either artisian flowing or not flowinga

There m3y be enough pressure water so that at some point the
water would rise to the natural leveles They would call that
an artisian wells It is an unconfined situation in this
other situatione There is an appropriation of water at this
pointe The withdrawal from that well causing a draw down
effecte which could be predicted with various engineering
formulas and hypothesesy depending upon. - the gravel
characteristics and the size of the storage area and the
efficiency of the well. All affect this draw dowh heree
when you start drawing this well downs eventually instead of
this river now being receiving the groundwatery it will be
losinyg groundwater in this particular situatione This wellys
even though it is for goundwater appropriationy affects
surface water rightse

‘Another little problem we have run into in the departmenty

in fact we are involved in & case right now —— 3 challenge
casce We will say that this is an artisian situation but it
is not artisian flowinge There are several domestic wells
in this aquafere Then somebody plunks down an irrigation
welle In that case the water had been at this point
(illustrated on wvoard) when the well was put in and the
situation you ser northwestern Montana and northeastern

"Montana is that they will put a tap here that runs out over

a small hill and vut it into 4 tanke That way they don't
have to put in a windmill or anything like that. The draw
down caused by the irridation wuell causes a drop in pressure
in the other wells. The way th2 law is now i5 that you are
not entitled to a particular levely pressures or manner.of.
occurrence as long 4as you can reasonably exercise your
figh‘-'.o

Dois this man now have to move his pumps he had just a
regular old suction pudipe The only way he can get
sufficient water now is with a submergable pump? He had a
pump in there before but now he can't cdraw as deeply with
the suction pumpe You are limited to 20 foot withdrawals
because anything bigger than that turns the water to vepor
before you get it upe. '

‘ B
Those are the situations we have run into relating
groundwater hydrology with water lawe '



Sepator Boylans: Then.does the right in time have anything
to do witihh that? S -

Lawrepnce Sirokys It is still first in timee first in righty
and qgroundwater and surface water are related when you get
to this situatione So the man on the river is Ffirst in
rizhtes etce The problem we g2t into is proving that there
‘really is a connection .and that®s where it gets into the
~enyineersy the hyarologistss and the geologist opinions and
interpretations in 3 courte ’

Al_Stome: In addition to his nwving the first right in
" timcy, os he  just said a mobment aqoy priority of
" appropriation does not include th2 right to prevent changes
by Vater appropriators in the condition of water occurrences
‘such as the increase or decrease of stream flows or the
Towering of g water tabley artisians pressure of water
levely if the prior appropriator could reasonably exercise
his water right uider cnangea conditions S50 there isn't an
absolute prchibition that tnis Juy can't destroy this
prrson®s means of taking the waters You cen't destroy nhnis
water right but is is a gquestion of degreee How much
‘inter ferences this person can cause ot this persone This is
the law but tne law hasn't set forth the parameters of how
you determine what is reasonabl? under the circumstancess

Lewrgence Sirakys I hope this Chalmers case does set the
parametersy Decause it is really difficult for wus to
administer the lawe TRere arc about four or five wells that
hava been affected. Whether they have been adversely
affacted or not is a question of fact.

‘ggp‘_.SQQllxz What happens wnen you have a confined aquafer
thats not replenished in any way?

Lawrence _Siroky: Eventuallys various states have taken
~different policies on that and in this state I don't think
there is a policy yetes In a case wnere you have a confined
or unconfined aquaetersthe recharge to these aquafers may be
from precipitation and snow melt. In Pondera County in the
Teton area the aquafer there tnat 1 described is recharged
by the snow melt and the rainfall in the immediate areae
The recharyge may be from an affluent river like the Clark
‘Fork that 1 descripeds Hha2n you get to the situdtion where
there is more watsr peing taken out of the aguafer than the
average annual recharges then eventually the artisian
pressure is going to reduce on an artisian situations or the
croundwater level will decrease.

In Colorado they have taken the policy that they will allow
mining of the aquafer on a hundred year basis so that they
will. issue permits until cnougn watar is allocated on that
aquater that it will be dry '4n 3 hundred yearse They have
takan that policy on one particular aquafer that I know ofe:
The, state of Nebraska has a simi:lar policye.

Al: _Stone: In New Mexico the tegGislature has. authorized- the
Stats Engineer to set such limitss It is not a state-wide.
thiqg,i and I know that- ins one particular aquafer they
degbngﬂthqt it woula have either a fiorty or ﬁiftyﬁygaﬁ'vﬁﬁé
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until it becomes economically drye That is a sufficient
length of time for people to recover their investment. In
the meantime it will yet more and more expensive for them to
use it until eventually they are throughe

Lawrence Siroky: It appears in our statutes I thinks that
as ‘long as the five criteria if it is applicables apply and
are satisfiedy we would have to give the permit regardless
of whether the aquafer was confined or note

Al__Stone: uUntil it was declarec¢ a controlled groundwater
areas In the event that goundwater withdrawals are in
excess of recharges or that excessive Jgroundwater
withdrawals are very likely to occur in the near futurey
because of consistent ang significant increases in
withdrawals from within the groundwater areasy or that
signi ficant disputes regarding priority of rights or
priority of type of wuse ara2 in progress within the
groundwater areasy then the department can hold hearings and
declare a controlled groundwater area at which time no
further permits will be issued <nd if it is to be drawn down
they can order a lessening of the withdrawal in order of
prioritye .

Lawrence Siroky: Co you think we could deny permit' for
those reasons? ‘

Al __Stone: I think you would have to control jroundwater
areae : '

Sepnatar Jurnage: How do you establish a controltled
groundwater area? o

Al __Stope: Through this process in the codes -- heariny and
a declaration that it is a groundwater Jareae :

Senator Turnage: To what deyree to certainty can you
determine the parameters and the aquafers?

Lawrence Sirgky: It takes a lot ot studye The Ue Se
Geological Survey has done mosty if not ally such studies in
the state and not very maeny of them have been done, It
takes a lonyg time and many years of record to find out what
these characteristics are« "I firmly believe that if we are
going to administer groundwater rightse we need to know more
about the aquafer characteristicse

Al____Stones A person may appropriate yroundwater in @
controlled area only by applyiny for and receiving a permit
from the department in accordance with the Montana wWater Use
ACte In otherwordsy you apply for permit just like you do
for a stream or anything else. The department may not grant
a permit if the withdrawal would be beyond the capacity of
the aquafer or osquafers in the groundwater arca to yieldo
groundwater withii: a reasonable or feasible pumping Jifty in
case of pumping developmenty Or within a reasonable or
feasible reduction of pressure in cases of artisian
developmente ‘

v

I think that the department is certainly constrained once it



is a controlled arca it seems that there is already enough
trcuble theree ' .

Senatar Boylan: You're issuing permits lots of times
without havina made these studies now aren't you?

Ladrence Siroky: That is rights The 1aw requires it for an
appfopriation over 15 c¢fs that there be clear and convincing
evidenc: that water is available and that existing water
rights will not be adversely affectede Only in those cases
would we néed a studye -In the other casesy if therg is no
evidence shown by either side of an adverse effect and it is
shown .that there is watier available for appropriationy the
hearing officer takes the evidence that is presentede That
is sometimes .the sorry part of ite There should be nmore
“evidence prasenteds

Al _3tope: Outside of a controll=d groundwater area there s
no censtraint upon @ person drilling and commencing to
appropriate groundwatare It is just that after he completes
his well within sixty days he is supposed to file a notice
of .completion and his date of pricrity dates from the filing
of notice cof completion if it is a small well with a
capacity of less than a hundred gallons per minutze.

SEBQLQL._§211§D= oW may control Ted groundwater areas do we
- have now? . . ’ :

Ldwrznce 3irgky: There is only one controlled area and that
is in the southy extreme east pdart of the statee In that
sitdation an oil conmpany came in and they were pumping water
into the oil wellse

Al__Stope: Someéthing that this committee cught to look into
is some of the lack of coordination btetween the old sections
»in the groundwater codes that would be Title 89, Chapter 29
How those svctions coordinate with the 1973 Water Use Act
which is Lhapter 8 of Title 8%9.0n2 of the things that I have
in mind is that the gounawdter code as in 2916 provides for
an administrative finding of prioritiese That is really
your adjudicaton statute witn respect to the ygroundwater
code and it provides 3 procedure whereby the department can
ascertain the priority date dna the quantity of groundwater
that a person is entitled to havee In effect it ignores the
fact that there is an interrelationship between groundwater
and surface watere as we fave just been toldy and Simply
says that we are 3Joing to Find the priorities of
_qroundwatere If you will recollecty the 1973 water act also
~provides a general adjudication of water rightse including
groundvater rightsy surface and groundwatef rightsyand so
with respect to groundwstere there are two separate means of
getting an adjudication of your water righte One is through
Sectiion 2916 of Title 89, tfat is the groundwater code and
will determine exclusively graoundwater richts; the other is
the general adjucication ufder the water Use Acte They
conflicte The Watef Use Act #ill include groundwater rights
and the groundwater ‘code will Note = The groundwater code,
2916y subparagraph (3)s provides for including surface water
people as parties bput I think it is meaninglesse It says:




"Hereafter in a hearing for the ascertainment and
findiny of priorities involving rights to the use of

groundwatersy all appropriators of groungwater or
surface water in a particular controlled area or
sunarea shall be included as parties and notified in

the manner provided in 2914e"

The next code section is 2917 It describes the scope of
the administrative hearinge There it deals exclusively with
finding the priority of rights and the guantity of

groundwater to which each appropriator who is a party and,

is entitled. Your surface witer appropriatorse to the
extent that they. are included as partiesy are vreally
included &ss party spectators and not participantse. They are
not 4Joing to determine their rights under the jroundwater
code. It seems to me that that section ought to be repealed
or replaced with a section stating that the determination of
groundwater rights will be conducted under 89-870-879 of the

1973 Water Usa Act.

Another area® of possible conflicts 1 thinkys is in
ardministration of groundwater. .In 2932 we have provided for
goundwater supervisors and the department may appoint one or
more groundwater sSupervisors for each designated control
area and may appoint one or mor: supervisors at large. They
are under the direction of the Department of Natural
Resourcese Yets in the 1973 wWoter Use ACty we declare that
the district courts shall administer the adjudications and
the distribution of water under the adjudications of the
Water Use ACte Sos where you have a determination under the
groundwater codey you have got the supervisors under the
depar tment and where you have a determination eitner
previously under the prior to 1973 law or wunder the 1973
Water Use Act you have the district court in charge of the
supervision. It is easier probabdly to amend the old
groundwater code and put them all under the district court.
You don't peed two dufferent sets of supervisors.s In facty
they could conflicte S '

Lawrence _Siroky: What about the appointment of supervisors
and the determination of rights for a controlled roundwatar
area before @ general determination is done?

Al_Stopne: If it is a controllied roundwater areas as we now

stands you would have qgroundwater supervisors under the
Department of Nztural REsourceses 5Since there has been no
adjudications either pr2.or subsaequent to 1973, .1 ouljeve
that Chapter 10 of Title 89 continues to apply just as'it
did befores whenever thers: was so-called adjudicated strzam
or there had been a significant agjudication in g stream
areas under 89-81%5s an appropriastor could ask the district
judge to appoint a4 water commissioner to distribute the
water and none of that has been repealed. There has bezen
some: editorial changes in B9-1041 but it is essentially the
sam2s S50 you still have water commissioners distributing
water out of the CGallatin or the various streamse It seems
to me that with the effort of tne 1973 Water Use Act to
inteqrate surface water and jroundwaters which I think it
does very well until it .is loused up in Chapter 29y you
could have your water comilissioncrs ncontrol]ing-n}ouf



goundwater area as well as the surface water arede

gga; ggulixz Senator Turnaje would like some of the
hightights of tne Acte

Al __Stope: Let®s start out with the major features of the
acte 1 guess to me there are only twoe The first major
feature to  appear  in the act is the on9e which you are so
very ‘muci concerned withy and that is that it provides for
final. détermination of existin, water rights as of the date
of the adjudications That is what s happening on the

Powdar Riveres It provides for looking into all manner of

data which will assist the dgepartment in trying to get tne
information necessary. to report to the district judges and
it provides for due processy service by publication to
people that you can't find vut apouts service by certified
mail for people wnen you can ascertain their "pames and
whOdeDOutSt ana it provides for tne department to file a
repore with the district Judge and what that reports called
<} pet»;nong should sayg Then the Jdistrict judge issues a
preliminary decree and people who gon't like anything in
that have an opportunity for 2 hearing and that is where
there is rezlly going to be the overwhelininges massives
multsparty' multi-issue lawsunt. Ultimatelys that results
in the final decree naming everybody who has a water right
in the area =-- surface or jroundwater —-— although you can
appaal the decreay either upon,  appeal and the decision
theres or the decree ntself is finale There are no other
rights in tne source. That |S final decrece The code is
quite 2aphatice "The final decree and each existing right
determination is Final .ana concluscve as to all existing
ri¢gnts in tne source or area under consideratione. After the
final decree there shall be no existing rights to water in
the area .or source under cons:dfrdt|on except as  stated in
the decreee” Either you are in the decree or you ve got no

rignts You can get a future right -- you can ask for a
permit to appropriate wateg -~ Dbut nobody has any past
right. ., v ’

ﬁgugxgz_lgxanggt How about peietrating the decree on chaﬁge
of circumstance in the future? In other words the decree is
finale Then years down the road things have changede. What

happins then? - Someboay comes in and wants to make an
appropriationa :

. in an uncontrolled qrounowater area for wells with a
capacnty of less than 190 qal}ons per minute you can o
aheaa” and. drill  the well without anybody's permission but
then you must file a notice of completion within sixty days
and your water .right dates from thate Aside from that minor
: excuptaon there is only one way of acquiring a water right

in the future and that is by application for a permite That
is true witn respect to the Zitterroot River and it will be
trye ifter the final adjuaicstion of the Powder Rivere '
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Repe sRamireZ: Everything on the Powder River affects people
downstream on the Yellowstone b2cause tha Powder River runs
into the Yellowston=2ae So if  you adjudicate the Powder
Rivere what happens when you are¢ adjudicating tine mainstream
of the Yellowstone? How can you dovetail all these things
together os that the whole state knows exactly where it
stands?

Al Stong: Hopefully some of these things are going to be so
geoqgraphically distant from one another that you are not
going to have a ragulate a tributary of the Big Hole River
in order to affect rights on tne Musselshelles 1 think for
the most part that is true but you are correct 1logically
that oany big watershed is an interrelated thing and you
could reach a situation where 'you might hava 3an earlier
right downstream on the Yellowstone which is entitled to
water before somebody on the Powder Rivere I quess I <think
that the Legislature should enact something in the nature of
hhitcomb _ve _Murphye You take these various decrees and to
the extent hydraulically necessarys people have their rights
according to priority regardless of whether they are in the
same adjudication or note That isy that person you are
referring to downstream on the Yellowstone would nave a
right to enjoin an inferior appropriator on the Powder if it
was necessary for that tc occur for him to get this watere
1 don't know the extent to which this is mostly theoretical
and academice It certainly is a legal possibilitye

Repe___Ramjrez: What worries me is that [ cthink . the
department of Natural REscurces has jncdicated that they were
actually going to go in smallier areas then say the whole
Powderae Are they going to actually dovetajl them al}
together? ‘ .

Lawrence Siroky: The attempt is to have one decree for the
entire Powder River Basiny su that .these packages --
hearinde distributiony etCe —~— that this package will be
large enough to work withe .

Al ___Stope: There is going to be a big problem in-
administration as you are recognizinge A person with
perhaps a4 high priority on a tributary is not yettindg
sufficient watery he may need to 2njoin the most inferior
right which affects hime It may not be on that tributarye
It may be on some other tributary —— but the most inferior
tributary that affects Dime Wwe are going to have
centralized records and it seems to me that it is not gJoing
to be so difficult after the aidjudications are completed to
find out who has the most inferior right which affects this
particular persone.

Bepe _Ramirez: In other woradss the person who has an
adjudicated righty let®s say in the Powder Rivery and he has
got & 1963 right and he's got a fairly inferior righty a3 lot
of peaple have them; but he thinks that as scon 3s the 1962
rights on the Powder River are satisfied that he comes nexte
He might not come next if his.right affects a 13893 rignt on
some other tributarye His adjudication is not really ‘going
to protect him completelye.



~AL_§;Qn§: ‘It uili protect him against any further attack on®
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his priority or his quantity of watere That is a lot of
protection and a Jot of certaintys He never was sure that
he was going to Jet water in a particular year because that
depends upon the clouds and the rainfall, Now you “have
added one more uncertainty for him which is a legal theory
that it is possible that ther=z is water in the Powder but
somezone «lse has a better right to it on the mainstream of
the Yellowstonae. There is certainly going to be a <delicate
problem for tha Legislature to consider and that is whether
you can integrate decrees where the parties were not parties
i the same piece of litigationy the problem of the McKniyht
casre I would think under the police power of the state and
the vuifficulty of water administrations that you probably
could get by with legislation integrating the decree where
the dJdepartment qoes through publication and takes all its
data and so forthe and you have a conclusive determination
of priority snd quantitye. You could integrate theme.

Rape Renirez: Theoreticallyy, to end up with the best system
possibles you would want a decree on each major drainage.

al__3tope: 1 'think so. Some of them you might need more
thar one decreees 1t would be nicer if you have one decree
per. major ‘tributarye If you pernit one decree par drainage
and as a drainage the whole Yellowstone Basins that would be
nicey but that is far too cumbersome and complicatede

Reps Ramirez: Where do you druw the line?

_Al_iggng: I think you draw the line right where the

Legislature " drew ity and that is the department may select
andg” specify areas . or sources where the. : need for
determination of existing rijhts is most urgent and first
begin proceedings under this act tu determine the existing

rights in those areas OF Sourcese I adon't think the
Legislature shoulu try to make that decisione I think it is
a yooc¢ place to place it —— in the outfit that is going to

have to do the adjudicatione The Uspartment has to say that
they are going to do the Powder and net our experience
theres They may find it awful and when they do the next one
they will split it up or take morue .

Therc is tho adjuaication process and the complicationse

Then the act provideos for the permit system for
appropriating watnr rightse That starts with 659-880e A
person files an application for permit and the department
publishes notice «f the application and people can object
that if you allow this appropriation it is going to damage
me of cause some injurye If it seems substantial the
department can hold a hearing and ultimately take action and
approve or disapprove or modify the application and issue a
permit in such form as won®t harm other pecplee It has to
take into consideration six specific thingse In 89-885,

-none of which refer to the public interest but only whether

they are doing to Unappropriate water, oOthers won't be
adverszly affecteds means of divarsion are adequate, it is a
beneficial usey it will not interfere unreasonably with

otherss or with the reserved rightsy and it isn*t for 15 cfs

or mores If it is for 15 ¢fs or mores you must prove by
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clear and convincing evidence that the. rights of a pfior
appropriator will not be adversely affectede That is a
little bit redundants because if the rights of other
appropriators are to be adversely affectedsy it is already
statede.

Senator Turpage: uUnder criterion two you don't have to have
any evidence that they are adversely affected except
subjective feare But it you want to grab a little more
water you have to have clear and convincing proof,.

Al Stope: I don't think that subparagraph (6) improves it
at all but don't really care one way or the other very
stronglye '

Lawrepnce Sirgoky: There is an amendment to (1) there, this
last legislature clarifies that there has to be appropriated
waters at the time that the water is requested to the extent
that the application has been applied fore That's one of
theme It does limit when a permit can be issued if the
water ins®t available there at all timess

Al _Stope: It seems like if there is water there at times
that is available for appropriations if a person could make
use Of ity that a permit should be issued for using that
water at times when it is availakle,s, I was unaware of that
1977 changee

Those are the two principal features of the act to mes Gene.
There are a lot of other aspects to the acte It starts off
with definitions and the powers and duties of the department
and board- and 1 will get into that determination and
Appropriationse

Senator Galt: Will you stop when we get to reservations?

Al __Stones: Welly, we are just ahout there« B89-8%0 provides
for the_reservation of the watere.

Senator_PBaylan: He get to talking about adjudication and
aly and now we coire alonygs and this was a big hanqup in the

last sessiony what is a resarvation of water? Is it

adjudication? Do you reserve a beneficial use?

aAl_Stone: The 1973 Water Use ACt treats a reservation as an

appropriation. its definition of appropriate means to
diverty impound or withdrawe incluaing stock waters quantity
of water or in the case of a public agency to resarve water

in accordance with section 39-590. It is an appropriation

of sortss but it doesn't requirey ds you poeint outy the
immediate application of water to the beneficial uses The

resurvétion itself may be a beneficial usey as is claimed by

Fish and Game for exampley or it may be a reservation for
future wuse and 3s you've seen in publications in the papers
I thinky the Department of Hotural Resources says that the
City of Billingse the City fo Columbus and so forths have
applied for reservation of so many cubic feet per second or
acre feet per year or both and that is not for present usee.
On the other hand a city ought not to be limited to a water
right to what it is presently usinges A city ought to be



able to obtain a water right for something in excess of what
it is using right now -so as to provide for future growth
unless you can demonstrate that a city has no hope for
future growthe That certainly is one of the purposes for
reservation and the departaent is going to have to decide
how far ahead can a city looke The statute doesn®'t tell the
department 3and the city will ask for an enormous amount of
watere . say that it is going to apply it to bencficial use
.sometime within the next hundred years to two hundred ycarse
of something like thate The depertment is Joing to hdve to
" lock at those and look at the various competing requests for
rasiervations and develop some sort of rule of thumbe

Senator Boylap: Kouldn't priorities come in here?

CAL___Stang: Hell, they do come within the system of
" prioritiese Th2 reservation has a priority date as of the
time the department gyrants the reservatione Unlike an
ordinary apgpropriation where you relate back to when you
apply for appropriation the reservation will be effective as
cf the time they grant you the reservation so that, there
will he -— and of course it does not supercede precading
prioritiess It is just added on top and then there would be
a heirarchy of reservations according to priority of datee.
Is that wnat you were referring to?

‘Sepnator Foylapn: But say somebody comes along now and makes
2 reservation oand maybe they jet the ditch dug and finally
get the water out and ‘somebody is still sitting here saying
that they are 4yecing to ne2d the water for future use and
"have made a reservation but they haven't put it to use. and
the ditch company hase )

Al.Stone: 1If the reservation precedes the ditch companys it
has & higher prioritys then the ditch company took its right
sub ject to the reservation of water by the City of Billingse

- jenator. Boylaps: 8But iF they both made the reservation the
same day but one put it to use pefore the other one?

Al_Stope: Putting the water to the use doesn't appear to me
to he incorporated within the reservation idea of the code.
Your opriority date is the date you were granted the
reservation and not the date you put it to beneficial usee
Also they can review reservationse Every ten years they
have toe

There aren®t a group of criteria to guide the department in
how muche I think the department is going to have to get
soma kind of rule of thumbsy maybe by regulation that a
municipality can look 35 years aheade I'm not going to tell
the department what they are going to doy I am just using
hypotheticallys that you can plan so far ahead and you have
to have a high degree of proof of the likelihood that you
are going to necd @ given amount of water by the end of that
periods The department shoulds if they don't come up with
very persuasive proofy either deny the reservation or cut
the re§ervation down to what it appears to the department to
bg‘a reasonable amounte The department does have the
., authority for thate They certainly can't just grant all of
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the reservations that are beiny requested btacause the
Yellowstone River doesn®t have tnhat much water.

Sepator__Boylan:’ What about downstreame Are they going to
take out a reservation? If they haven*t made use of it then
how much is that going to affect downstream interstate
appropriatorse? ‘

Al __Stone: If we get into interstate litigationy the fact
that it hasn®t been put to use will be one of the factors
tnat will be considerede. Such a case is in the original
jurisdiction of UeSe Supreme Courte It wouldn®t start out
in district court in Billings or anything like thate 1t
starts in the U«Se Supreme Courte. The United States has to
give consent to be joined beciuse the United States would be
affaected in this suit and there have been cases w~hen the Ue.
Se has refused to join in the suit so the parties have been

" kicked oute

Coloradoy New Mexicos and Texas all rely .upon the Rio Grande
River which arises in the San Luis Valley in Colorado and
flows down through Sanata Fe and Albuquerque and Elephant
Butte Reservoir and then at the border betwcen Texas and New
Mexico for a long wayse They did enter into a three-state
compact which they allocated th: water of the Rio. Grandes
The Colorado appropriators being upstream at least had a
physical advantage. They just went ahead and took the
water that they wanted and far exceeded what had been
allocated to them in the interstate compacte New Mexico was
also in violation at timese Texas brought an action agsinst
them in the UsSe Supreme Court and Colorado and !ew Mexico
pleaded that since there were Pueblo Indian rights involved
and the United States represanted the Indianss that there
was a non—joiner of a necessiry partys the United Statesy
and that you couldn®t settle the actions So they asked for
dismissal and the United Stat2s rafused to enter the case so
the UeSe Supreme Court kicked them oute In coffecty if the
United States doesn't cooperatey why texas can't get —— what
do we doe have wars or do we settle these things in court?
Since thensy New Mexico hnhas cooperated and New Mexico and
Texas brought another suit which was Filedey I believes in
1967 and the UeSe dida consent to join that suite The
parties entered into a stipulation to suspend action in the
CascCe That was probably in 1972« 1 could be quite a ways
of f on those dates. 1 wrote the Attorney Geperal of Texas
this spring to find out whot has happened in the case
because there is no further record and he says that tney
entered into an amicable ayrcement with Colorado that
Colorado would adhere to the inteorstate compact and also use
l2ss then they are entitled to until they have paid back the
overdrafts which they have agreed to that they will briny
them back into the UeSe Superemsz Courte

We could have interstate litivyation on the Missouri by any
of the downstream states on the Missouri sayinc that Montana
is now commencing .to use —— I Jdon't see how they would
complain about water we're not using when it is simply
reserved for future use in Montanse They'd have no reason
tOo sue uSe They are getting their watere The law of
gravity is supplanting the law of watere Then we commence




to use water by irrigation districts who have reserved the
water .and by municipalities whosé use is not awfully
consumptive usually so it miygnt not be too troublesome. So
there is less water downstream for the various purposes of
downstream estates, Yese we could be hauled into the UeSe
Supreme Court and a factor would bDe that Montana hpasn't
needed the water; it®s been relied upon by Missouri or

‘Kansas or some downstrean state for industrial development -

and wvast irrigation of valuable fields for food and all
thuse things we have taken into considzration in decidiay
whet sort of allocation of the Missouri River would be
approoriate. It is almost a problem of economic and social
planning by the UsSe Supreme Lourte

Then we-have priorities and you don't qget a priority through
the condition of water cccurrencee So they can lower your
watreer table if you can still sjet water reasonablye You - can
exchang? watére YoU Can tdurn wuter into a channel and take
it out further downe Wwe have already discussed changes in
appropriation riyhts and transfzrs in appropriations riunhts
and abandonment in appropristiun rijhts and supervision of
w3tcr distributione That is kina of an important sectiony
- 89-595,

“The district court shall supervise "all vater
commissionerse" )

Thaet really incorporates by reference our old Title 89,
Chapter 10« 1 think we can continue on just the way we've
b2en doiny thate Subdivision Z of 396 providesy and I think
the intent of this is to replace 89-31Sy a means for
individual oppropriators to drajy one another into court
without making 8 ¢reat big adjucication of ite You can just
have two people suing each other or S people suing each
othere It doesn't have to be a great big Powder River
ad judicatione You do nave to notify the Department of
Natural Resources wants to make a big deal of it ¢ it is
their option to take ovefy send out the certified mail and
go through all thaty bdut I think it is designed not for that
purpose although it can be used for thate It is designed to
enable people to have their small lawsuits and not get into
a great bi¢ cas=.

2epator  _Galt: So tne Department is the only one with the
authority to adjudicate a stream?

A,L.S.tnﬂﬁ‘ Yese

Sepator Galt: 1 know an attorney who feels that is
unconstitutionala ’

Al TSLQQg: He®*s got an awfully lot of precedent to fight
against in Wyomings New Mexicos Arizonay Californiay Texassy
and Nebraskae

;gngxgg-ggl;: There are two people arquing ona small stream
in Wheatland County. Une of the tand owners lives in Texas
and he'hired an attorney to get this watter resolved and get
the stream adjudicatedes MWelly Jim Moore was the attorney
and he evidently called the Department of Natural Resources

. @ '.‘l.l



-

Ra8 N
o

and they said no waye they dian't want anything to do with
ite :

Al _Stgne: You are using adjudication in two different wayse
The department way of adjudicating a stream meadnse in
effecty a quiet title actiony which is finally going' to
settle everybody's rights on the Streams That®'s what the
Department means Ly adjudication. What we are talking about
is simply a judgement which is an adjudication of water
rights between twdy threeceee

Sepnator Galt:s They wantea to et the whole stream ine

Al__Stopne:s If they (et everybody iny and if everybody will
acmit in their pleadings that these are all of the rights
which they claims they will in effect accomplish the
purpose of an adjudication so far as that strieam s
cancernedes It won't settle their rights because it will 4
only be prima facie evidence whon the department comes in 25¢%
years from now to adjudicate tnat alony with the othor
little tributariess -

Senator _Galt: If you can't yet them to all come in an
ad judicates just the twoe the d2partment won't say to go
ahead and adjudicatee. You've jot two felluws and they jo to
court and get their little problem solvede Bute if there
are ten water righters they might be going into court avery
yaare '

Al __Stope: That's the way we've always done it in this
statee ’ .

Sepator _Galt: wWhy not adjudicate the stream?

Senator_Iurnage:s We haven't got the time or the moneyas

Al _stope: That's it right therce
Reps_Scully: If the farmers oend ranchers want to pay a
nominal fee to put it in theree..

Sgnﬂ;ng__ﬁhlxz Maybe all of them don't want to nave the
adjudication. '

Al _Stong: Just a nominal fee like a thousand dollars? [
think that 89-896 is an .essential provision in the code
bacause it does permit this piecemeal adjudication wher2 you
are not «qgetting that final carved-in-stone adjudication
which ‘the department conducts in its major adjudications
under 89-370 to 879.

It is broad encugh so that the district court from which
relief is sought may grant such injunctive or other relief’
which is necessary and appropriate to preserve property
rights or the status quo and so one The code prohibits
wastee

Waste is a subject for discussion in itself because it s
related to what is a beneficial usee« -Ther2 is a fine
eccnomic line to be drawn betwe:n whether the withdrawal)l of

e



water is wastefule As an examplees in some areas it may be

that it is now wasteful not to put in sprinkler irrigatione
Yots that certainly would have been a beneficial use in ?he
- past; that iss ditch irrigation would have been a beneficial
use in the past; that ise ditch irrigation would have been a
tenwficial usee It still issy but there may come 3 time that
the need four efficiency in water use will result in what is
now a bencficial use bhecoming a wasteful usees

Reps_Roth: What atout this legael assistance here on 89-899
ioe 2e

Al _Stone: MNoe 2? “If an appropriator who is a3 citizen of
Montana becomes involved in a controversy to which any
agency of the Federal Government or another state is a
partys the Uepartment may in its discretion intervene as a
party or provide necessary le2gal assistance to the citizen
of -Mcntanae” :

Sepe Roth: That takes care of che Uepartment but it doesn®t
" take care of us as individualse

Al_Stope: I can only think of one case in which Yontana had
private. litigation thdt was interstate and that was on Piney
and S3g5e Creeke The case is Loyning. _Ye _Rankine The
oriszinal suit was brought into Federal courts and that case
wds Morris ve Bedn and it went oll the way to the UeSe.
Suprems Courty in which the Wyoming appropriator was
consiierad to have the prior appropriations prior in time to
the Montana appropriatore '

At any rates the Federal court did adjudicate according to
prioritiess just plain dates of appropriationy with respect
. to this Montana and Wyoming appropriations Then the
. downstream appropriator movea up onto the smaller tributary
to commence to taxe water and the Montana <court held that
the two streams were not tributarys one to the othere and
therefores the priorities established in the Federal decree
didn't apply because the streams as a matter of fact were
not tributarye Thnat w#as just private litigation and the
parties had their own couns:l and it was interstate
litigatione : '

The saction you refer to 89-899(1l)ees

Reps Roth: It seems to me that they have nothing to worry
about and we have to carry the burden of protecting our own
water rights It seems like it's unfaire It doesn't matter
how m@much litigation they go into they will get it taken
care ofe Eut we will have to stand the burden of ourse

Al_stope: It certainly is not &n wunusual thing for the
individual .who is trying to protect his rignt to pay for
that protectione

Repa_Roth: Yesy but on the other hand, SO wmuch more
protectione They can 4o to any lengths, according to this;
any kind of legal assistance they need then can acquiree AR
orcinary person could't afford that kind of legal assistance
sO0 they have an unfair aavantaye. Maybe that is normal but
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it isn®t righte

Al Stapne: That is one of the problems that our legal system
has been facinge Frequently justice can®t be done because
of the disparity in economic resources of the adversarye

Reps Roth: If that is trues then the department will have
advantagje«

Al ___Stope: The aepartment doesn't have any particular
advantage herees HWnenever the department is in litigation it
has attorneyssy yese This one only says that when & cjtizep
of Montana becomes involved against another state or agencys
it must be a federal agency or agency of another state.

Senatar Iurnage<: I think that the problem is that
subparagraph (2) wasn't concerning yous 1 don®t know how
many parties the defendant will be in the adjudicatione The
role of the state will be interestinge Are we going to take
an adversay position against all of the defendants? [ was
just trying to envision how this trial is qoing to worke

~ We have 50 people and they are 211 partiese The state of

Montana is the plaintiffe. They are qoing to sue all of
these people and the complaint will say that all of the
people reportdely have a water Trighte Come over and
establish your right or we will declare that you haven't jot
anyes :

I'm talking about the duty of the department to adjudicate
or to favor the adjudication of all of these rightse Is the
department going to take an adversary role against 3all of
them?

Al_stopne: [ think the judye is going to demand that the
department brief and support its recommendationse To some
extent the department will probably disagree with - some  of
them and will probably agree with some of theme

Bepe Ramirez: I've always thougint that the department would
come in and say what they think each party hase. At that
point the burden is going to shift to the individual to show
that he has more than what the department has alltocateds’
How much of an adversary position that's going to put the
department iny I don®t knowe 1 would think that the
department would try. to defend «#hat its data nas showne

Lawrence Siroky: According to the Water Act you have &
preliminary hearinge . .

Al_3ton2: The act describes this as a hearing on objections
that such @ hearing is ygoing to 3mount to a full scaley
complicated trialy I thinke

Sepatar_Turpage: Do you anticipate that this is joing to pe
a jury trial?

Al__Stope: I look upon this as an equitable proceeding and
there is no constitutional right to a jury in an equity




proceedinge It is going to result in a decreee You
describe it as a decree rather than a3 judyemente [ think it
would complicate it that much more if it were to be a jury
triale

Bap;_gnz_= can tney demand a jury trial?
Al _Stone: 1 don't think soe Wnat do you thinks Jack?

Reps _Ramirez: I don't think it is a case where there is a
jury triale This has to be in the nature of an =aquitable
actione It can't be anything but thate I do agree also
that it wouldn't hurt to say something here, It just
wouldn't work .to nave a jurye

. Al_Stgne: It might be an amendment you wont to recommends

Lawrencg Siroky:s Normally our proucedure in the Powder is to
o out an collect the point Of diversions the place of usey
etce Tne naext thing to do is go talk to the claimente You
are not going to find the date of first use by looking; you
find out by talkinjy to theme We've got dates and aerial
"photos helping place that date. A lot of times the facts of

- the case pretty auch agree with what we find, If there are

some errorss they are human errarse The real dispute comes
into your legal questionse questions of due diligencey dates
of first usey dotes of priority with the posting of notice
and s0 one The Department of Natural Resources is goiny to
arcue what due giligence ise UDur recommendation will be
point of diversions place of use and so ony and then we will
take maybe a policy which would be set eventually by the
jud:iee

Sepater_ . lurnage: Maybe we ought to consider in our
amenaments any of the procedural hangups that we can avoid
such as equity and the role of the department,

Maybe¢: the department®s position ocugnt to be that they will
be required to bring forth the factual backgrounde

Al _Stonue.: Geney I wonuer whether we should copy the UeSe
Supreme Court in an interstat: adjudication where Nebraska
sues Wyominys It goes to the U., S. Supreme Courty the Ue Se
Supredie Court appoints a4 special mastere In this case it
would DbLe the Despartment of Natural Resourcess apparentlye.
That's what we have heree. The Department files to have a
determination and yet an oruer to notify everybody and then
the judge says to yo aheade The department can make its
report the same way a special master does to the Supreme
Courty a complete report with recommendationsy actually a
drafted decree. hen the UeSe Supreme Court asks for briefs
and oral argumente. Then they say you haven't covered some
of these things well enough ana so we will rebrief this area
and  have more oral arqument on this areae Those are
multi-faceted suitse The Department coulds I thinks step
out of it | after rendering its complete reporty
recommendationss .«nd proposad decree to the Courte get out
and let the court srovide the people with their day in court
and it can have as many days in court as it wants.
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Senator Furnagge: The taking of ‘testmony -and the ‘factual
:evidence would be taken et the master®s hearinge Then the
raport would be submitted and tne court would hear the legal

araument e

Al _Stope: 1 think that some consideration should be given
to ‘'having the department take the facts and make the report
and have thz arguments before the district courts

Sepator Turngge: That snould bpe discussed anywaye John
agoesn't like that - idea. 1 think I know whye
Administratively liawyers don®t feel as confidente .

ﬁanaxg:_ﬁgxlﬁn: 1 uon*t think the property owner either
feels that an agoncy of government is strong enough in his
property righte

Sznator Iunrnage: I think it shoulu be giscussed and maybe
the only practical way you can yet adjudﬁcations. First of
ally the department will come out with it's recommendations
or it will have recommmandations probatly before the hearing
or it will have what it thinks ought to be recommendede
. There might be & tendency for them to defind théir
priconceived notionse

Reps - Scully: MNot only thaty but it seems to me that the
department is goinc to be in 3 different position in terms
of state policys. The executive branch of the government j§s
definitely géing to have an interest in every adjudications
be it the Department of Haaltn' Naturdl Resourcess Water
Qualityy Fish and Games etce It seams to me that once you
are doing that you are allowung the executive branch of the
governmant to make 3 ruling in somethnng that they have an
inher=nt interest ine

Sepator _Turnage: There wds 2n amendment introduced about
four years ago and the department had some proposal about
administrative adjudicationss Does anybody remember that?
It digan®t passe

Gordon McOmber: That particular situation was brought up in
som2 disputes in Pondera Coulees They didn't want to o
through a full-blown adjudicationa They just wanted
somebody to come out there and determine the facts and they
would 3ccept thenm whén we found theme They would abide by
that until a final determination is done. It doesn't look
like the department has afy authority to admlnustratcvely
determine water rightsy so there was a bill introduced to do
thate

Al_Stopme: f course the department could intervéne in éne
of these small suits simply 3s a party without it beifig a

full-clowd massive adjudications You might get the services
of the department in that ways .

Sepnator _Turpnage: That's what is contemplated in herd nowe
isn't it? )l

Al-Stone: Yesy it says soe



Senator __Turpage: Of course 1 can understand the
department®s reluctance. ‘e ought to considar the

procedural aspects of this thin .
Repe Scully: Any other comments or questions?

Reps _Ramirez: This is off the subject of adjudication.
This is back on reservations agusine Un 89-890(6)s the board
has the right to extends revoker» or modify the reservations
under certain circumstances. [ would just like to know what
your understanding of what the power of the Board of Natural
Resources would e to someday in tite future after they nave
granted a reservation to modify that.

Al _Stone: I don*'t have any better way of knowing what they
are qoing to wuse as their criterion than yaou doe. They
obviously have the power to extendy revoke. or modifye I
guess they have to look to see whether their city is growinu
the way they anticipated and claimea that it would or the
aguatic life seems to be suffering under the resaervation eas
it coxists or thrivinge I don't know what they are going to
look at in & particular case,

Repe Ramirez: Do you agree that these couldn't be modified
just because one wuse might look vetter at that time than
another use but should only be wmodifies if -—- and for
examples let®s take the Fish and Gamee The Fish and Ganme
has & big reservations The purpose of their reservation was
to protect the fish and wildlifes and theytre still
protecting the fish and wildlifa but now it looks like it
would be more economically deneficial to the 'state -to use
that water for irrigations Could you change it under this
language to irrigation? Ur as long as the Fish and Wildlife
is meeting its original objective you woulan®t be able to
change it?

Al__Stope: 1 think there is broad discretion. *ven thougyh
that 1ast sentence is qualified only by saying that where
the objectives of the reserviation are noet deing mete You
have to look to subparagraph{3) to see the objectives and
the justification for the resarvation —- the purnosey the
needy the amount of wat2r necessary -~ that the reservation
is in the public intereste If the public interest changes,
the objectives of the reservation being mete I kind  of
think that it is fairly wide cpene .
Bepe 3cully: If there are no further auestionsy then
Professor Stoney thank you very muche I think this was very
worthwhilee



SUBCOMMITTEE UN wATER RIGHTS

Minutes of uctober 22y 1977 Meeting

Ine Subcommittee on Water Kignts @et this day in Room 225 of
tne State Capitole Helenas. The mceting was called to order
by the chairman at 9:10 deme All memoers cf the committeo
were present except Senator Turnudyes who was excusede.

Representative Scully introduced Judge we We Lassleys 9
present a judge's view of water lawe

Juage Lessley: I preside in the district composed of
Gallatin Countye This is gractically 2/3 irrigated as it
has been almost since the mining days in Virginie Citys so
if you have anythinyg to do with the judiciary in Gallatin
County vyou a0 a lot of water proplemse 2 are adare of the
fact that the general statement in Lallatin is that you ray
stesl a man's wife and there wui't ve too much concern about
ity but if you steal his wster you're in resal troubles
we've had the wusual rivers down there and adjudication
overlaups even into the Fifth Judicial Districts 1 thought I
vwoulyd mention two oF three thingse I con't want to sound
like 1*m lecturings because I want vo talk with you about
what 1 think can be done ana tell it to you ds it is &5 1
see it from the judicial standpointe I want to indicate

what 1 think a judge woulo have to do to meet the demands of .

the statute as it now ra2adse

As you knowy wuntil 1973 thure wer# three ways you couls
acquire water —-— I'm talking about surface watere The first
Way was Dy usere You just made your diversione you duqg youf
ditch or whatever was necessary and then you appliea it to a
beneficial use and your rignt relataed back (on the doctrine
of relation back which was a juuaicial doctrine) to the time
you made your diversione In otier wordss if you mage  your
diversion July 1y 1873y and you didn®t finish your ditch
until 1376+ but you wer2 fightin: the Indians and doinyg your
best to get the ditch going anu put the water to
applications vyou relate ©0Dack to the time you started the
ditche Obviouslys the user rights in every county in tne

state are:- not Of Treccrde in .other words» there isn®t
anything in writingy and a8 lot of the old-timers arc now
deades In the Gallatins for examples in the old days we had

a fellow who lived out at Salesville, now Gatewaye. tie iaa
thz memory of all old people; he could remember things that
never really occurrede He was a peautiful person for a
lawyer to get hold of who was trying to prove a user righte
But fie's gone and there are very few left in that area. 50
that is one type of righte.

The other s the statutory right where you make your
diversions post it where you makz2 the diversions diy your
ditchy apply the water and use the ducCtrine of relation
backe You can do it that way or usually what they did wes
they filed that notice which they posted at tne point of
divarsion with the County Clerk and Recorder so wnen you jot
through you had what we call an appropriated righte




Now you've got two appropriates rights —— one by user where
there isn't any record particularlys just the facts that it

is known that "X% used the water for @ period of time —— so
many miners inches that he applied to a beneficial usee The
othare you have a record: gooas Dbady indifferent or
conifuseds *ut tha 0ld wWater Councile the Montana vater
Resources doard made a survey of a3 ygrest number of those

rijhtsy particularly of the counties where there has bLeen a
gyreaw deal ot water litigation and usee 1%ve tried to koep
those up tu datey and I have practically all of those in my
own Tibrarys. [ checked the other day with the Uepartment of
Matural Resources and 1 find that they have most of those
and they are pretty acCcurates They aren®t up to datee in
orther wWordsy "X" gets a water right vither way that we
talked apout —= Ly user or by Statutory methods and ne
continuaes fore say 30 yzarse and then he sells nis ranche (1
am talking about before '1975,y before the permit systems)
When he conveys his ranch if ne doesn't say anything about
the wateres Lthe water by julicial decision and statutory
provision goes with the placee vut sometime he would split
the place and tne original sales right might be split two or
three  waysSe dhen the soarag studied the problems they sent
fiald men out and they would make surveys of the watere If
you look at one of those surveys of cGallatin or Park or any
of tihe other counties ~~ Yellowstone was one of the firsty
by the way -- yuu will find tsao volumess one with the m3ps
and une with the history and tne 1listing of the riyhtse
Those can be brought up to gate in mast instances so that
people cin use thame For examples [ am going through now in
my own district to brinyg my water de2cre2 set-up up to date
on the Hallatin s that when I anire a new commissigner I can
be ‘able to give him a book by which he can allocate tne
watere dn top of tnat you have your groundwater codes which
still was subject 10 tne surface rignte

All the way through thisse 1973y the leyislature and the
Lonstitution ana the whole pDusiness have said that all of
these existing rignts have prezcsdents In other wordsy tiey
are: they are inviolate; they are property rights; they
cannot De taken awaysy constitutionally or otherwises I
think what the tegislature said wasy "we pead a system of
recorcs in the stuace of Montana and it should be centralizea
SO everybody knowsy and from henceforth whenever you have a
water right you will get it through a permit system and we
will try to investigate the situation and try to decide
whether you get it -- and we'll give you a provisional
purmit —-— etce" But meanwhile tnese people that are sitting
around with these rights that trey ecquirecd by user or by
statutory riught snould be protected.

During all this period of time up to the presents up to
1973y there were disputes about water and every time you
have more than two or thres people on a stream who have
acquirad their right either py user or by appropriations
tivry  scart to fight about the waters and ail of that yrew

out ot .the mining lawe Hiners found out it was a 1ot easier
to briny the water to the mine than to pring the mine Lo the
wilre 50 zitey siorted using witer out of these streamse
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They even hau cheir miners® courts and they talked anout
miners inchese They would ver in a fignt so they would o
to court and the fellows who wers conplaining woulad Dring a
lawsuit and nama 211 the people on the stredme They would
call in a judge and iie would aujucicaete the stream and tnat
would be in 2 decree files in tne courthouss ana tne  fallow
then would have a decreed righte

So now we have three rights before 1973 ~— the user ridntsy
the appropriated rightsy arjudicated rightse The trouble
witih a 1Jot of those rights is that people claim more than
they really neede They claim water they think they mighe
need in the future,. '

Witn those three kinds of rights ana those claimse the
courts have been adjudicating the waters supervising the
water through water commissionerss all up until 1973« The
legislature saids "To recognize and confirm all existing
rights to the wuse of any waoters for any useful and
beneficial purposeseses” You Con't hove to pe a lawyer to
recognize that the key words thesre are “to recognize and
confirm all existing rightse™ 30 there are & numler of
pzople sitting out there with ranches and farms of various
sizes and cattle spreags who hnave these rights -—  us=2ry,
statutorys or adjudicated -~ who are saying “wnoan are you
guinyg to get something in writing or decrec—wise or
paper-wise S0 w2 capr put it 2tong with our other valuable
papers in a safety deposit box?"

That is what the legislature is talking soout wien they say
"recogynize snd confirm all existing rightse™ They set out &
procedures 2and this is my idea of the procedures First of
alls implied in thet thing is that it §is not Joing to do
much -good f it takes us 0 years to Jo what the statute
says we should do with the existing rightse The new water
law set out a8 proceduree Th: law says to determine these
existing richtse to gyather datar select and getermine the
areads or sources where the need to determine ar<y and have
the preliminary decreee.

In many counties there are a tvt of people «who have user
rightsy there are a lot with appropriated rigntsy but most
of tne streams that are appropriated are dacreed —— it is 4
matter of court recorde It sezms that data for determining
rignts is a key section. The act s3ys ¢o to tne court
decrezs =—-= this is what th2 legislature says -- get the
declaration of existing rightsy tnot's appropriateas riyghesy
get  the rights under the yrounawater codes get the noticoes
of appropriation and records of declarationss getr tne
records of  new  statementse make some findings of resource
surveyy have inspection surveys reconnaisance investigations
But it doesn't have in there any place when they do that for
medical aia and coronary stations for rancners who are now
confrorted with & fine youny fellod who hes a "mission™ and
he sayses "You have 180 inches on Mission Creek and I just
looked over vyour place and { con®t think you nead to use
more than 100" And the old boy has been seeing the cCity
move in  anu all the other thinyse ana ne sayse "Uny vode
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Judge tessley told me I had a basic right heres™ 1 think a
Tot of that can be eliminated if the ONR get a directive
from tne legislature that they are to look at the old water
survays -~— and they are beautiful -- they’re really
beautifuls They'’ve got the strzams in plue and the land in
red == it looks like an anatoimy charte 3ut it's there and
it's sowetning they®ve been living with for a long tines
Don't spenag all the time opeating the opushes on ‘the
preliminary decrec. The court nas to hear so that it takes
Yy23ars and yearse

when [ talked in Missoulay Ted ODoney saids "™Wwe can do tiis
in just 4 few monthse™ I saidy "It will take a little bit
Jongerae" now he looks at me 4nad stokes his pipe and saysy
“It will take 200 yearse." If it does there will ve a lot of
ranchiers and people out there marchinge And I®*11 lead part
of the band te the legislature if that's the way it's going
to be done. necause that'®s not what the idea ise The idea
is tu make that surveye

I Yook at it this waye as a judgee [ have just‘finished
Sheep (reek over in the White Sulphur areas which is a good
size stredme I just finished decreeing that and there were
user riqghtsy appropriated rightsy ve decreed ite I  just
finished decreeiny the Loophole area over theree. I'm very
shortly goinj to be going up to the Havre country to decree
a streame This is under the cl1d lawy the action was started
hefore 1973. That gives you an idea even without all this
how lon; som: of these thinjs tikue

I think the preliminary decree should be handled in this
way: I think therc shoula be & survey team out of DNR under
the supervision of the Judicidry (And I'm going on the basis
that the person who is the water judge is a fellow who Xnows
sumetning  about watere There probably is a person in this
room who reimembers Jeremiah Je Lynch — he used to come over
occasionally —=- he was called over for a water case in the
Gallatin and hne was 'an lrisnman and he saide "I don't know
way the hell they called we for zhise all [ know about water
is that you get it out of 4 damn fountain or faucets” I'm
going on th: assumption that's one of the requirementsy that
they have some experience eitner as a lawyer or as a judge
in watere) 1 thiak the preliminary decree shoulud <come as
Fast a3s pussibley ana I think it can come pretty fast if the
court takes it tnis way: first of alle he louks ar his
warershed areay however ycu want to deteraine where you are
lookings and the first one fie voes like Caesar conquered
Gaule in three partse The first part he nears tne decreed
water and he oucht.to be able to whiz through that pretty
faste Therec 4are going to e some objectionse They are
goin.y to say that®s too .auchs we've ot to squeeze some
water out of thate That's up to his judicial discretion and
the proofs Anybody who wants to squeeze water out of that
stresin is Soing to have the buruen of proofs. The burden of
proat is not 3l1ways €asys

Then the next group he's gecing to take is the next easiast
{that®s the way | do my worae fhere are 3 lot of tnings 1
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hat2 to do that I Go 1ast}e Th2 second tning he is ¢going Lo
do is taka the appropriated water rijhts which are a mattar
of recorde Nowy 3 lot of work nas pezn Gone ther:e [ Juntt
wnow  why the devil [ dida't Dring those watar resourca
surveys that tney dos but the l:xwyers sitting around pere
know what they look likee Tizy are different colorse 2nd
they®ve got some maps and all of the decrees ana taey ars
fairly accuratees The second Jgroup is the approgriatay
rights that are a matter of recarde The third are thoso
userse So meanwhile all this time while we have been Going
those other two stepss the people wno say they nave user
rights will have to be trying to develoup yroof of theme 411}
that has to be done cone year vefore the judye can really ot
noings thet's the theorye it snoula take about vne yesr
actually —— it may take more tnap tinat timey but if it's
handled that way it shoula go tairly foste

If he has finished hnhis preliminary decree. un those thres
pnases of the rignhts then he is ready for tne final decree.
This isey as I see ity the moppin,; up operatione. ?2eople have
begun to locate their lawyarss etcCes and are testing tnis
preliminary decree whicnh has now bezn issued by the Courte
It is availoble to all the partiz=se [t sayse Y“After thne DNk
files a petition with the courte names of all persons filing
declarations ang others eees" maybe I®w optimistice I duwss
I ame but I woula think in the average drza where peo.le are
involved with water ang know what it meansy tnat tiney will
begin to get all their records togethere "UNR from data nes
existing rights and any other dJdata the court fa-ls
necessaryy shall make a preliminary decreze The ureliminiry
gecree shall nave informations rindings ana conclusions as
reguirec by 89-877. It shall establish the existing riunts
and priorities of tne persons nawmed in the petition for the
source of ares under considerations sinall stave the findings
of tact alonyg with any conclusions of l1aw upon which the
existing rights and priorities of eacn person ndamed in the
decree are baseds Conclusions of law in a wat2r case 4re
basically findings of fact for «ach person who is Ffounu to
have an existing rights The final agecree shall stavz the
nomes the post-office addressy 2tce Then there should ve a

.sort of cooling off periode And than a copy of the decree

shall ve sent to DNR and each person named in the Laetitione
You are entitled to a hearinag pafore the district courte
After you have done thate then you have your final decree
wnich isy as 1 says a moppiny up aredy and you have these
rights for objections and if tney are not satisfied with the
final decree they can go on u) to the Supreme (ourte

It seems to me tha: tnis wmeets the Senate Joint Kesolution
that is directed to do everything possible auministratively
to expedite the adjudication of water ri,ntsy particularly
agriculture rights incluging the acceptance of claims for
groundwatar rights and water richts and small  livestocas
The big prodlems of course is timee I think in tiis
instence it's got to be met by sume Jirectivess maybe some
shortcuts even spelled out in the statutes so tha UNt woula
do what they should doe. 1ty feeling of the new airector of
DNR  is that he is interested in having this thing acne =nd



having it done promptlye It seems that it is not amiss that
the legislature snould insist tnat that field work should
not bhe exhaustivee This is not necessary for the decreed
rightse anc 1 don't know that it is so necessary for the
appropriates rignts wiich ore cf records The user rightsy
Parit2pse

Ziaht away they say to yous thnese rights are axcessives A
sreat  deal of the water that is there is going to be
équeczeu out in that preliminary decree if there is
excessive wateres Everyone says the wWest Gallatin is over
appropriated; everyone has more water than they havee What
they are talking about is the high watery and high water is
not subject to decreey I don't thinke because no one has
ever taken up tne one case that 1 did decree high watar on
the Gallatine You gon't have to try to figure out every
minutiae of the water to get the survey and get the
asjudication on the way for the preliminaries of the
existing surface rightse [f you Jdo thate then you are yoing
to do wnat has already peen truer spand money on the survey,
"and obviously you can't do any preliminary adjudication
uncéer the mandates of thne legislature until they come with
their paperse ¢ you either have to give part of tnis
yovernance to the judges that they take over this thingy or
you have to insist that the UNR shorten their procedure
tecause you'll have some water juoges sitting out here
waiting with nothinyg to doue.

1 think that once the reports are in aild the notices have
gone outy I could decree tine Galliatine for exampley in a
yoore I think it could be acne ~= this is the preliminary
decrece

e new woter peraits from the UnNK are veautifule They look
like ¢ law school ciplomae but that is what these people
wanty And that is what the leyislature said they were going
Lo fiavas ’

Juaye Lessley honded out ocutlines of his presentacion to the
colini ttes.e
Representative  Scully asked apout other sources of
infor:mation for the preliminary decreey such as Soil
Conservation Servica mapss recordsy, water rights =-- would
triey suffice or pe of no use or allow some prima facie
findinys for the preliminary decreee

Jucge Lesstey saiud soil conservation maps are wused by
lawyers in every water adjudicatione. They are demonstrative
exhibits to show where the area is and where the streams
flows etcCe YOUu can use court decreesy the declarationsy the
riunts under the groundsxater codey recoras of statements
r=cords 3 geclaration of the uscre There will be
comparutively few of those of the old vintage but there will
be some new ones in the last five to ten years of the user
h2sed on 2ctual usey results of inspections and surveys and
r-ConnNaissance  investigationse The data is Droady, bput
SOMCNOW  therde  guiihit Lo be & nandate that says narrcw your
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investigation and put some time limics on ite *as soon a3
possible"™ doesa®t mean @ thinge You are goiny Lo <nd up
with some fat water rightse but there is very . litcle water
wasted any moree If you cany by lagislative languages say
to the UONRe "These are the things that must be presented ia
the preliminary decreesy anc othars tnat are asked for oy the
judge” then I think you witl have speedeg this un and cuc
down on a3 lot of expens: and a lot of concern by the neoplae.
There may be some local problemss but the yeneral proplums
are those three rgights =— the usar rightse appropriated
rightse and decreecd rights and then the uroundwater richtsa

You have two rignts thit are tnere in black and whitee The
appropriated right which was filed in the county courtnouse
may not have met the requirements of the filing at that
particular time in legislative historys and the affidavits
may be faultys but that's up tc somebody 2lse to raise the
question and that's for tne judge to decide »snd ne can
decide it at that preliminary decree.

Representative Rainirez asked whetner as far ai guantities
are concerneds you will Dbasically take the adjugicataed
rights and the statutory rignts at face valueas You are not
going to try to quantify thos« initially? Judge Lesslay
said that this is rignte He suggested that because in the
process of the preliminary decree there will be guite @ ait
of squaezing out anyways He sdaid he finds that quite a bit
in ordinary adjudication of streams -— they get to counting
their marbles and say they really don't have but 150 inches
-— they always thougnt they nad 180 and they stole 100 more
in irrigation season which made it 280. Everybody steals
water and there®'s no harm in it -~ that's what it's for ~--
bazneticial usee The judge will make the final aetermination
on the basis of testimonye '

Representative Ramirez asked Judge Lessley if he thought we
need special water judgese. Judye Lessley said he thought we
need some additional judges. to get it doneg we will
probabtly need somees If you are going to have some wWater
judges it should be under som: kind of control so that you
don't create a whele vunch of judgese If you decide you area
going to have four or five water judges for the entira
statey then you should somehow or other control the docket
of the judges in the sease that you should be sure that
these field deals don't go to slevps and you don't ao
anything about the surveys in tne fieldy and all the juayes
retirea

Judge Lessley felt stronyly that somehow or other the word
should go out from the legislature that DMR is not goiny to
ad judicate water in the field and that they are first qoing
to use the resources availablee. tite felt there would have to
be sowe special help for the water adjudication ro Jet it
done and done properlye You can't really say to & judge who
is not taking care of his jurisdictiony in addition to tnis
you are going to ao tnat. It may be one of the thinygs he
puts offa. In some instances some of the judges may very
well be aple to do their owne 8ut you will have to be
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caretul how you create tnese judges. Be careful to
determine tne needu.

Representative Ramirez asked whot the mechaqics would be for
a new judye -- should tnat be created inmediately or should
there be o Yag of time so that there could be some
preliminary work donee Judge Lessley felt that the
1ogislature should provide that within a certain time
pariody preliminary work should be completed and the judge
then start worke He also felt tne judge should have his own
secretary ond a field man of sowe kind and an office to work
frome :

Judie Lessley went on to say that the only way we can save
ontana water for Montana use is to show that you are using
it and you nhave a record of using ity and you do that on the
preliminary decrecs The Jegislature has to say to the ONR
'what indices to wuse in the surveyse Or perthaps the
legislature can say that the courts will set up & system in
cocperation with DNR that will indicate the sources tiey
need to us€e and put som2body in charge of that areae

Judge tessley said if he were going to make a survey for a
judue for preliminary decrees he would first publish a
notice in the paper telling people to get all their records
tocether; then he would yo to his water resources survey and
get 38 wvird*s-eye view of all the decreed streams and
appropriated rights and user rigyhtse and then he would jyo to
the various clerks of court offices and see if that pretty
well stacks upe Then he would check the miscellaneous. He
wouid look at the soil survey maps to see where the streams
arey but he wouldn't go out and tell someone he was using
morae water than he needss or he doesn't have as much water
as he claimsa

Senator Galt s&8id that may be good enough for the
preliminary dgecreey but when you go to the final decree —-

Judge Lessley said that is where the judge comes ine The
judge has made the preliminary decreey there have been some
objections filad and he has taken care of thate By that

time ne knows there are some guestionable arease He senas
out the notices and if the opj2ctors come iny fine; if they
don'ty the preliminary becomes finale The final decree

should oe & judicial uperation almost entirelye

Representative  Scully asked now they will mechanically
operate the systeme If we all agree somewhere along the
line tnat this is going to be the processy how do we blend
in the cost involved so that you have the proper approach to
it in terms of the individual wilo isn't going to have any
problems and the indivigual wno isy and the fact that the
state has an intereste Would you charge someone a flat fee
for every righty would the state pay the whole bill except
for inagividual®s right to counsel?

Judce Lessley s3id he hiad not thought @bout it a great deal,
tut he thought the legislature has to take the ONR off the
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“ spot by telling them what they should do and shuulda®t doy
and they can then say is a dirzccive of the legislatures He
didn®t se¢ why a pgerson wnho gets o preliminary dacree
shouldn®t be assessed a reasonable fee for determination of
his existing rightse From there on it is yoinNg t©to Dbe a
state ooligatione We have a lot to gain statewide —=- if wa
oince gqet a preliminary reccord that would ne worth @ lot of
money to the statee

Kepresentative Scully woncereda it it would not by necessary
for tne water judges to go to work at the same time is whe
adjudication cnanges are made due to the fact tihat you dre
going to have to orya2nize each of the judicial systems of
those five judges to be the same. Judge Lessley thouyht soe
particutarly if you Jlimit the way the field work is being
done and give the judge some chores. Howavers if you say
hands offy then don't appoint any judjes for tha next 10
yearse

Represantative 3cully asked how much time is needuu for the
individual water wuser to submit his documents and if it s
necessary for the legislature to put that in statute s50 it
will be uniform stotewides or should the water judges in
their watersheds do it according to a schedule they set up?
Judge Lessley felt it would be better for the judges to do
it according to their schedulees He also strongly felt the
water judges should not be elected.

Representative Scully felt that all the judges in the state
are not knowledgeable in water and the best way to ge the
job done is to have five judyes who are kaowl=dgeabie in
water law and that they work out their own agendas and have
only the water questions to worry about and not other court
dockets and calendarse He said he would rather sce five or
Six judges come in and get the job done than take the chance
on the judges we now havee.

Judge Lessley thinks the gqualifications for water judges
should be spelled out in the statutese He also telt that
the water judge should not o any water work in the
community in which he livese Even if the legislaturs wants
to lecave this up to the judicial nominating commissiony they
should spell out to the nominating commission that these
judges shall possess certain qualificationse He also folt
there should be something in the statute tnat puts time
limits on the judges Representative Ramirez asked what kind
of time limit could be put on tinise Judge Lessley replied
that there must be a year's notice to peqin withy but once
the year®s notice has expired and everything is before the
courts the court should without delay proceed tu hear the
matter and shall meet daily (or whatever you want)e Maybe
a8 certain date by which the decree should be issued would be
bettery particularly in the case of counties that have more
water decrees and very few water USErSe

Representative Day asked about diffused waters Judge
Lessley said most of the case law goes on the theory that
di ffused watery until it finds 3 stresm of some kindy is
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still diffused water and is sort of a vagrant and wild thing
and belongs to those that can capture ite It's a common
enemy still in Montana. VYou can't wusually get any water
right for diffused watere

Representative Scully thanked Judge Lessley for tiis
presentations and the Judge said ne would be glad to talk
‘with the committee and do anything he can to assist in tnis
Study.

Mr. Person distributed to committee members books containing
documents from the Western States Water Resources Councile
Rapresentative Scully informed the committee that he had
been called from washington by the National Conference of
State Legislaturess who in turn had been directed by the
President to have in Denver immediately a conference and
some comments concerning the legislative position to the
Presidente This is scheduled for the next Friday and he nad
agreed Lo que Une of the things he had asked the committee
to do was to take a look at was the Policy commission®s
Report to the Presidenty which recommends that the federal
government come in and take a little better charge of
stotes? water and usurp their control and authoritye The
Presivdent has chenged his attitude about that due to a great
deal of heate He bhas also found out that the western
statesy asS 4 Jroupe are going to use their pressurey such as
it iss to try this attitude about what this Water Resources
Council Policy study btrought forthe He asked to have the
commi ttee's comments so that be coula represent the
committee at that conference in Denver at the meetinge

Senator _Galt:s Any position that you take for Montana I
would tnink would be one that all western states would take
that the Feds keep their nose out of state waterse This is
entirely a state position and tney should be treated just as
any other citizen of the countrys that they are just an
individual to prove their rightsy their reservationsy their
use of water just like any other user of watere [he thrust
that the state can better manige their own water resources
than any federal pureaucracye [ think Wyoming is doing this
-—- the Big Horn Kiver —— they have named them as another
water usere They take tne position that they have to prove
their position just like any otner water usere

Sepator  Bergren: I really can't find out what the federal
government wants to do with our water and I feel the same
way Jack does -- that the state of Montana is better
equipped to handle the situation and for you to stress that
they lay offe

Sepator _HBoylan: I think you can impress upon them too that
we are tryiny to put our water to beneficial ‘use as quick as
possible and that we are in the process of doing that. I
think it will be put to & goud veneficial use if they let us
proceed in the ways we want to proceede I think we will get
it done in do time. This is what [ suppose they are
concernea avdout =- sldrry pipelines and excess water and 4
lot of these thingse I think it is up to us to decide if we
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Coen have enough water to go to slurry pipelinese

Representatiyve Day: I agree with what the others nave said.
One thing I think that snould ©be stressed is that we
consider the reservation. doctrine of water lawe that we are
reserving water for the future development of Montana and
expect the federal government toc recodnize thate we also
expect the federal dgovernment to have the opportunity to
reserve water to develop federal lands and the states should
be the ones to make the final decision on ite We all
realize that the federal tlands should bhave the same
opportunity to be developed as any other lands in the statey
but at the same time I don't think the federal government
should make the decision over water in Montanas. Any water
decision should be left up to the statce

Representatiye Roth: I certainly go along with tne rest of
the committee. We do want state jurisdiction over federaly
and 1 think this will tke care of our Indians and forest
problemses The federal now has jurisdiction over Indians and
foresty and I think this should be delineated somehowy we
should know who has jurisdiction. Certainly we want to have
the state over the federale 1 think the Washington
bureaucracy doesn't understand the need of water in this
state like our own people doe

Bepresentative Ramirez: I domn®t have much to Add except
that the <closer you are to the headwatersy the less
advantage you have from the same interests as some of the
other western statese We are in a position where actually if
we can get the other western states to go along with us in
saying that the federal government ought to keep its handgs
out of thise that's to our advantages because we have some
conflicts with some of the other western statese. Anytime
the federal government comes in to a situation like thise
Montana is going to suffere. Th2re is no question about ite
The only way we are going to protect our water is just
because of our position physically and geographicallys, and
once you have the federal government coming in and doing
anything to expand either on a regional basis or national
basis the way the water is going to be allocateds then we
are going to suffere You are going to have to walk a thin
line to get the other states to take that position because
we are a little bit antagonistic to them tooe

Representative Scully said nis position is the same as the
conmittee'se. Une of the things he would stress is to say
that the adjudication process in Montana and the recording
of wuse of the water going on now is in the process of being
speeded up to such a degree that we will be able to have
prima facie proof in court of all the needs and uses of
Montana water in a shorter time. This is one of the keys to
our ability to maintain the position we havee

Representative Roth asked if the Western States wWater
Council has to follow what they have to come up withe

Representative Scully said he understood the purpose of the
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meeting ‘in Denver is to get the position of the legis¥tatures
in those statese There is a great deal of difficulty now
with the governors?® organizationse The governors?
organizations are taking the position nationwide that they
are going to be the policy-making authority of the statese
They want to have the ability to delineate the wuse and
direction of all federal funds and to be able to set forth
to the feaeral government the position that the states are
going to take. What the President is doing at this point is
recognizing that there is 3 conflict in the legislatures in
the states and the governors in the states and the two
policies may be completely opposite. He is taking one more
trip to find whether that is true andy if soy where is it
truee. He didn't think our dovernor has given a policy that
is contrary to the position that we have advocatede

Mr. Person handed out copies of news articles from the
Billings Gazette and the Glacier Reporter concerning Indian
water rights in Montanae. (attached)

Representative Scully felt that he "should have authority
from the committee to attend the NCSL meeting in Denvere
Accordinglys Senator Boyland moved that Representative
Scully attend the meeting in Denver. The motion carried
unanimouslye

Governor®s Ad Hoc Committee

Representative Scully informed the committee -‘that the
Governor®s Ad Hoc Committee is going to meet on October 274
and this committee has been invited to wmeet with them or
send a representative from this committees The meeting will
be held in the Governor's Conference Rogom at 10300 aemes
Senator Soylan moved that Senator Galt attend the meetinge
The motion carried unanimouslye

It was decided that Representative Roth and Representative
Scully represent the coamittee at the Soil - Conservation
District Convention in Havre on November 7s 8y and 9.

The Committee recessed for lunch and reconvened at 1215 pems

Testi £ Lot ted Parti and_Discussi

Gordon McGowans former Sepnator: Mr McGowan read a statement
addressed to the committee (attached)e Mre McGowan felt
that whoever has the responsibility for determining and
decreeing water rights should 2e required to report back -to
the legislature on a continual basise. If this is reviewed
every yeary the Jlegislature will have a chance to correct
oversights the following year instead of leaving it lying
dormant on the statutes for yearse This will provide .a
continuity between sessionse

Repe Roth asked Mre McGowan about recommendation 29 -- to
provide the Oepartment with unlimited fuads to get this job
done in the next ten yearse She said she did not care for
that recommendationes She felt it should be "limitede™ Mre
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McGowan said he was not recommeniling thise but L is
something the legislature could do; howevers it would De
very unpopulare He said he was trying to point :out that the
commi ttee might get carried awaye» and he did not want thei
to approach it in this fashione

Conrad Fredrickse Attorney—ag-Law: 1 think you snould adopt
an approach for major drainage basin adjudicationes 1f you
are going to adjudicate water you have to consider all the
interrelations of various water sources and water uses in an
entire watershede. I dont*t think you can just arbitrarily
pluck one piece out and aajudicate that without taeking into
account effects on the rest of the water in the basin and
the rest of the water users in the basine I agre2 that you
should have special water judges devoting their full time to
this and not try to superimpose this on any particular
district judge that is sittinj now with the responsibilities
he has for nis districte I tnink tihe approach of having the
judge do the preliminary decree and the final decree is a
good oOnee A problem which I foresee as being one of major
proportions is the quantification of water rightse {There
was discussion regarding flow rotes and the problem of
converting miners inches to cubic inches per second or acre
feet in quantifying water rigntsa) There are two
interrelated problemse O(ne is Now much of the flow at any
given time do you gets and the otner problem is how much
total do you get? (Statement attached)

Mre Eeo Co  Gendrons E« Co Cepndron _and 50nsse Hater—well
Prillerss _Sidpey: The Montana water Use Act appears to be
working fines as.long as everyone does their paperworke
There .is some problem with the delay in issuing permits for
irrigation wells and this is probably necessary to avoid
costly mistakeses The possibility of metering small wells
frightens everyone ‘and isn*t necessary and would be almost
impossible to maintaine Some ranch wells may not be used
for several years at a timee If the metering was limited
above 100 gallons per minute or used in .a controlled
district onlyy it would be more acceptable and where it is
needede * The adjudication prucess will have to peé done in
the field as in many cases it Just isp’t uUnderstoode.
(Statement attachede) As far as the adjudication processe I
can't agree with Judge Lessley. I think that has to pe done
the way the Department is doing ite The people in the
eastern end of the state are screaming for water for coal
mines and gold mines and coal slurry and pipelines and
everything elses and unless we quantify that watere hocw are
we going to know what's lefte?

Representative Day asked Mre Gendron if he was talkiny about
controlied groundwater areas in regard to metering wallse
Mr« Gendron said he wase

Mrs_ Ron_datermaps Attorney—-at-Lowe ri2lgnas

I have a prepared statement but [ an not going to read ite
I'm speaking here because 1 have been interested in the
subject matter for & period of times [ think that we have
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some real serious problems in the state relative to water
adjudications I think that notwithstanding a good first
step that Montana Water Law as it presently exists is not
working to give us what we need in this statee which iss at
the very leasts some sort of inventory of what we havees and
secondlyy I don't think it is giving us or offering for
agricultural and other interests a device whereby we can get
certainty as to what water rights are on individual
propertiess I think the one industry that is probably most
affected by this problem is agricultures Watching the
Yellowstone hearings from some distance it was evident that
there was a great confrontation during those hearings
between industry and various departmentse Regretfully
ayriculture and livestock and the farmers and ranchers had
asy shall we says very small opportunity to address wnat
their particular concerns weree 3lthough their concerns were
obviously in conflict with where the demands were being made
by the various entites vying for that water flowe All the
testimony that went on for about eight weeks was devoted to
addressing issues and problems with respect to agricultures

I also am very concernedy and I think this committee is the
proper place to start raising the concerns and I was happy
to hear this morning that your chairman was polling you as
to what position you would take with respect to this federal
water policy that®s been circulated in the Federal Registere
I have read through that on several occasions and I find
that one of the most frightening documents that I think can
be founde Quite simply because it doess in facts suggest
that the federal government is going to interject itself
into state water law decisions and make those preliminary
decistons as to appropriatione I would hope that this
committee would send Mre. Scully down with as shrill a voice
as he can possibly raise in opposition to thaty and :-in
opposition to that concepty simply because that concept will
mean that the federal gJgovernment will be entity to which
each and every individual hoping to use water in the state
will apply in the futuree [ don*t think that is a healthy
situation for the state of Montana. I don*'t think that's a
healthy situation for the small water user. That®s. where
the impact is probably be going to be felt the moste For a
large wusery be <they in agriculture or in industrys they
probably can afford ite. B8ut the fellow that®s running 120
acres or so and trying to farm ite Or running a few head of
cattle and trying to wonder how exactly he is going to go
about finding water for those activities is going to be hard
put to go to the federal governmenty probably in Denvers to
get some sort of a righte That federal policy I think
should be resisteds and as lony as we are on the subject of
fighting the federal governments which it seems to me is the
time to doy I think that it is time that somewhere along the
line we start taking a .closer look at exactly what the
federal government is' relying on with respect to their
reserved water right policye

1 don*t know how many of you are aware of the size of the
litigation that is ongoing in the federal courts right now
with respect to claimed rights by the federal governmenty



both in its trust capacity for the Ingian tribes —-- tne
Northern Cheyenne and the Crow == but also its o<Wn claimedq
rights in the areas adjacent to the Tongue River and Rosebud
Creek in the eastern part of the states Hight now there are
some 19500 defendants in those two pieces of litigatione 1
looked at the files our office had bucause 1 am representing
some clients with respect to that litigation before [ came
heree I have a file drawer full of docuiments that have
arisen from the two lawsuits that have been filed —- one by
the federal government and one by the Northern Cheyenne
tribe —— that's a full file drawar that is completely fulle.
We are still arquing motions to aismiss in that cases whicn
medns that all that documentation and all that litigation
that is represented by thos2 papers in some almost three
years now of litigation so fary have gotten us only to the
point of still unresolved the guestion of whether or not the
matter should be dismissed and sent backe That's expersivees
I don't care who it ises and for the small water usar that
sort of litigation is almost impossible save when those
individuals get together with otherse their neishoorsy and
try and fund somethinge That's just on two creeksy two
small waterflows in the statee The federal government right
now is contemplating filing anvther suit to adjudicate the
Missouri Rivere The extent of that adjudication is unknowny
but to the best of my knowledyey they have approximately
209000 individuals who they will name as defendants in that
suite The complainte apparentlys is already drawns and they
are now tryingy to search titles to at least uet a
preliminary 1list of names that they can utilize to commence
the suite '

Those suits will involve the concept of a claimed right of
the federal government to have a reserved right to watare
Mow that right arises from a case called the Winters Case
which was decided relative to the water that was available
for the Fort Belknap tribee It's a fine case probably ror
the justification on which it came down in 1911 relative to
Indian tribese 1Its application to the federal governments
howevere I believe and I submit to you is most questionables

The doctrine itself arises from the the€ory that wnen the
Indian tribe reservations were created they didn't know the
need to specifically reserve water for themselvesy so
therefore an implied reservation was created for those
tribesy because they were ignorant of the white man's waysse
so to speaks and the laws and the need to specifically
declare a reservationes That kind of a concepts I submity
has no application to the federal government which obviously
must have been awares or shoulu have been awares a3nd in fact
on occasion was aware and did file a reservation for an
application for water wuse. 2ut the federal government is
taking that theory applicable to the Indian tribes and
extending it Tfully to all of its own landse And | subuit
that the time has come now to challenge that and challenye
that concept harde There's bee2n a series of almost
evolutionary chanijes that brought us to where we are today
and yives the federal government some sort of o vestige of a
right to claim that reservatione The cases that do it :re
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now such that tne United States Supreme Court has recognized
clearly a federal right to rely upon a reservations but tney

haven't defined the full extent of ite I think ‘"there ‘is-:

still tim: and opportunity to gJget in and define or help
gefine zxactly the reach of that concepte If we don®t nowy
‘the feueral government will d¢ it by themselvese I 'think
thet meaens for Montana that we are a state that's pecubiarly
expposed to the overall ramifacations of ‘the doctrinees There
is one creek and one stream of 3ny size in 'this state that 1
amn aware of that dues not arise oun some type of a federal
reservationa The rest of themy for the most party have
tneir headwaters in or flow through reservations of the
federal government against wihich this reservation doctrine
could be assertede I think it®s time now to start saying
whea and no to the further extension of that doctrines
There's a ‘lot of talk as welly and there's '‘been a lot of
montion of a nuwber of wther items and I could go on — 1
listea out a series of problems ‘that .I sawe I thiink tnat
you should .look wery closelys and 1 don't want ‘to sound 1ike
an advocate for a particular industry -dbout ‘the slurry
pipeline problem. But I think /it*s ‘time we start taking a
practical Took at what the ‘federal government .i's  proposing
witn repsect to theses The ost recent comment as to the
preidictions ¢of slurry pipelines in the state of Montana show
that the Bonneville Power Administration expects ‘thres of
their own pasically goiny west out of this state; they will
be 50 inches .in width and they will probably be carrying
apout 149000 acre feet per year. Three lines of 'that sizee
Nowe 'it's one thiny to remember that our water law says that
a beneficial use of water is not ‘for a .slurry Line, But
it's another ‘thing to remember exactly what we're talking
about if the slurry 1ine comes abouty -and that iis that that
underscores and authorizes som2 type of interbasin transfer
of waters and if 'the lines can ve there to haul .water and
cozl outs ‘then the ‘lines can be there simply to haul the
water outy and that's wnere it comes down and that*s where
it*s going to hurte It*s not just about -the coal -— hut
it's osbout the water and we wight as .well underscore exactly
what we'r2 talking about herc¢e If we get :into an interbasin
trensfer of water squabbles then it's going to be the number
of votes that exist in other relative to .the number -of votes
that exists we have in Montand to preserve .that -water.
There are 42 .Conuressmen -in California; we have twoe I
think that it is very obvious and very evident ‘that we look
at.  the needs for .water in the southwest especially as ‘to
where exactly ‘that water is going 'to (oe Tt*s -not :the
slurry issue itself; Pt*s the -interbasin transfer .issue tht
I think we've g¢got to really address as being the most
significant problem the state of Montana is confronted with
with respect to its water rightse ' '

One other thing —- we might as weld indentify this on one
end and let*s talk about the other ende The Fort Peck Dam
proplem is one which I think again we should force ‘the state
to confront &s to who owns the water within that cam.and
impounded by that dame Kight now the ‘fedeoral ‘government has
cajtured that water ana relesses that water primarily . for
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one purpose —— for downstream barje flotatione That®s fines
but that is an out—of—state usz anc if the federsl
government®s claim to all that water is corrects that means
that that impounded water is diverted for out-of-state use
with a higher priority than any local wuse withia Montana.
That means that none of that water can be utilized for any
purpose within Montana because it will have a hicgher and
first use committed already to downstream appropriatorse
notably the barge liness but as well the ajoining states
that are on the Missouri and Mississippie I think the time
has cowe naow to figure out exactly who owns that water
impounded Ly Fort Peck -=- fiqure it out and fiqure it out
faste :

There are I think a number of other problems you can go
intoe You could probably write a lony tooks but those are
some of the areas of some of the problems I seee Let's come
back to the real question of exactly what we <can do. I
think the time has come now for us to do two things in this
state to clarify and correct the situation that exists: {1)
we've got to remodel the first step we've vaken with respoect
to the Water Use Act -— to speed up the process & little
bite We can't affort 100 years of adjudication of the
watersy and we can't afford $50 million eithere We might as
well recognize that nowe. We don't nhave the luxury of
waitiny 100 years; we don®t nave the money of spending £50
millione We've got to change the laws make it run a litcle
bit bettery make it run a little bit smoothere Anae (2) 1
think we have to assert strongly that we have a priority to
the water within the state and resist on as many fronts Jas
we can the claims of the federal government to that water or
else we are going to be in a precarious sttuation where our
future is gones because our future in this states so far aos
I can seer evolves exclusively around the availability of
watere (Statement attached)

Senator Galt asked Mre Waterman for his thoughts on the use
of water judgesy did he think that would speed it up? iire
Haterman said he thought it woulde He said that could give
the shift that has to be made that would helpe Giving it
over to water judges would pe &n essential way to goe sut
he said he would underscore what thay talked about in the
last sessiony and that is they should be special water
judges with jurisdiction only over water issues dnd not put
that sort of burden on top of district juadgese
Representative Roth asked if he thought these judges should
be available immnediately and hnave the material that the
Department of Natural Resources has already accumulatode
Mre Haterman replied that we should not waste the effort
that the Department of Natural Resources has already put
into the accumulation of these vocumentse Any law that is
passed relative to creating special water judges of the like
should have a provision in it that allows the material that
is already developed to be transferred over into a different
ad judicatione If we are going to make the changes now is
the time to do it before we have a final decree on ary
stredme .
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Mre Jobn_Delanosy Hontana Kailrgad Associations Helepa:

(Statement attachea)e Hy remarxs will be very brief. The
first thing [ would like to touch ony and sevgral people
already havey is about the coal slurry. Section 89-3d067
states that to use Montana for slurry pipelines to export
coal from Montana is not & beneficial use of Montana w3atere.
That law should not be chanyes You have already talked
about state control ratnher than federal controly so I won't
4o  into that in too much detaile HR 1609y the coal slturry
pill by Senator Eckhardt of Texas is now in the Committee on
Interior and Insular Affairsy and I doubt that we have
enough  votas to keep this bill from passings we hope the
fight can be won with the help of farm organizations, the
Montana news media ang m@much of organized labore Another
thing I would like to touch on is Section 89-820 which s
the right to construct dams and raise water —— conducting
water over lands and railroad rights of waye 30 days is not
much time to complete separate enygineer-investigations by
the Trailroad; it should pe at least 90 days for surveys and
investigations by the railroadse You might consider
changinig thise

Mre_ _(harles Howmans _Agricultural Engincering Oepartments
MSUs _Bozeman: (Statement attached)

I woulu like to say that the problem in Montana goes a lot
deeper than many people realizes These fat water rights
that Judye Lessley talks about and the over—appropriation is
part of our problem because the neighboring states will not
accept the records of Montana because of the
over—appropriation and these fat rigyhtse The whole thing we
have to €0 is aajudicate our water on that which is being
used s0 that we know what is available so we can plan the
use in Montanae Uther states have gone on this basis -— the
actual measured uses

The second problem of Montana is the failure to develop what
is called public truste The atcorneys here won't like my
using the words public trusty but if you 1ook in the report
of the National Water Commission that is the way they state
ite Public trust is where & state goes aheads they develop
the control so they can manage something and when they do
thisy the federal Jgovernment stays oute

The Water Use Acts as passeds is good but it does need some
changes and what I am going to recommend is similar to what
l gave to the legislative commitiees I think I was wrong; I
sumit ite You asked me if I thought we could pass some
statutes that would make some correctionss I have changed
my mindy and yet we do need some changese I highly
recomnend the water  judyese | recommended it thens and I
recommend it  NOWe (Read statement) There should be a
penalty provided in the case of falsification of declaration
of waeter ri-jhtse

A fow other croblems not covereu in the prepared statement




e

" are the disposal of water due to supdivisions; weasuring

devices and controls; duties of the ONR in the adjudication
proceedingse. The statute leaves it w~ide copens so you should
specify clearly what their duties ares Indian water is a
biy problem; there can be no exception to water in lMontanae
Everyone in Montana should de under the same controle The
misrepresentation of water use and water vrights wupon tune
sale of land; this is a big proolems Another big problem is
flowing wellse Thne law says that all wells will be cappedy
but right now I can take you over the state and show you
many wells that are flowings and the OUNR has written
letterss but there is no enforcement. '

ij_uglsm_ummax:_u%u&m.&augLigmm_mgﬂmg__ng
Bar_AssQciation: ~

1 am here in a dual capacitye I am an attorney representing
the Montana Power Companyy <«nd this last week I was
appointed by the Montana Bar Association to o¢ryanize 3
commni ttee of attorneys to work With this committe? to assist
you in whatever way the bBar coulde I have very little to
says only because I 1learned this week that vyou were
soliciting wviews from members >f the publice I iv2sitate to
talk off the cuffe 1 would rather prepare sou2 written
testimony and perhaps discuss my thoujhts concerning the
Water Use Act at 2 later time.

Next Meeting

The next meeting of the committes was set tentatively for
Saturdays Novemoer 26.

Hater Law Short Course Update

dob Person handed out a agenda from Lee Lamb for tne coursee.
He is working out a8 specific proposal for uss ana probably

the second week in January woulu be the best timee I will
get more details from him on the financial situation to oe
sure it is fedsible for us to yo ahead with it. He had

received quite a few calls fron people around the state who
are interested in ity and from federal agency peoble iIn
Kyominge Looks like there would be enough interast
genereted from other outside peouple to provide the economic
support which the thing needs to be feasidbles

Mre Person informed the committee that he will hava a
progress report on the committe’s finances at the end of the
month and it will be mailed to the committeces

Mre Person also handed out a revised overall plan of what
the committee is doinge Particularly of interest is the six
public hearings in Jénuary through March and the state
agency hearing in Aprile

It was decided that the November meeting would b2 for tne
purpose of deciding - what the committee is qoing Yo prasent
at the public hearings -- 3lternativesy optionsy
conclusionsys etcCe Representative Scully sugonested the




commi ttee schedule & nohost dinner meeting for the night of
November 2%» the night bLefore the regular meetinge.

Mr« Frerson offered to prepare a document that could be a
portion of the final report tnat would incorporate a lot of
the information that we have heard and the considerations of
the cummittees and identify some of the optionss which would
e useful in @ number of different ways for individual
mzmbers attending other wuweetingssy the news medias etcCe
Representative Scully felt that is a good idea and asked Hre
Person to do thate. :

There Deing no further businesse the committ2e adjourned at
3:20 pPefie .
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SUBCOMMITTZE Uil wATER RIGHTS

Minutes of Uctober 22y 1677 Meeting

Tne Subcommittee on Water Rignts @met this day in Room 225 of
tne State Capitoley Helena«. The meeting was called to order
by the chairman 3t 7:10 ceme All memoers of tha commitrea
were present except Senator Turadyey Wwho was éxcusede

kepresentative Scully introduced Judge we wWe La2ssleys tO
present a judge's view Of water 1awe

Juagye Lessliey: I preside in the district composed of
Gallatin Countye This is gractically 273 irrigates as it
has Leen almost since the minings days in Virginiada Citys so
if you have anything to do with the judiciary in Gallatin
County you a0 a lot of water sroblamse w2 are aware of the
fact that the genaral statement in Gallatin is that you nay
steal a man's wife and there wun't e too much concern about
ity but if you steal his weter you're in re3l trouble.
We've had the wusual rivers down theére and adjudicztion
overlups even into the Fifth Juiicial Districte 1 thought I
woulad mention two or three tningse [ von*i want to sound
like 1'm lecturingy because I want to talk with you apout
what 1 think can be done ana tell it to you 3s it is &5 1
see it from the judicial standpointe I want t2 indicate

what I think a judye woula have tc do to meet tne aemands of .

the statute as it Now raadse

As you knowy wuntil 1973 thzre wers three wadys you could
acguire water —— I*m talwing atout surface watere The first
Way was Dy usere You just made your diversicny you aug your
ditch or whatever was necessary and then you applied it to a
teneficial use and your rignt related back - (cn tiwe docirine
of rzlation back which was a juuicial doctrinpe) to the time
you made your diversione In other wordss if you =mage your
diversion July L, 1873y and you Gidn't finish your ditch
until 1376« but you were figntin:; the Indians ano doiny your
best to get the ditcn going anu put  the ~ water to
applications you relate Dack to-the time you starced the
ditche Obviouslys the user rights in every county in tne
state are not of reccrae. in other words, tnere isn't
anything in writinge and a lot of the old-timers are now
deade In the Gallatiny for exampley in the old aays we had
a fellow who lived out at Salesvilley now Gatewaye He iao
tha memory of &l1 old people; be could remember things that
never really occurrede He was a peautiful person for a
lawyer to get Nold of who was trying to prove a user righte
But he's gone and there are very fews left in that areae So
that is one type of right,

The other is tne statutory right where you make your
divarsions post it where you msx2 the diversiony diy your
ditchy apply the water and use the ductrine of reldgtion
backe You can do it that way or usually what they did wss
they filed that notice whicih they posted at th=s point of
diversion with the County Clark dand Recorcer so wnin you ot
throush you had wnat we call an appropriated righite
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NOw you've qot two appropriateg rights — one by user where
there isn't any record particularlys just the facty that it
is known that YXY used tne water for 8 period of time — so
many miners inches that he applied to a beneficial usee The
oth=ry you have a record: gooas bady indifferent or
contusede :ut th2 old Water <Councils the Montana wacer
Resources 3oiard made a survey of a great number of those
rijhrtsy particularly of the Counties where there has been a
yreat  deal of water litigation and usee 1°'ve tried to koep
tinose: up to datee and I have prauctically all of those in ay
oan library. [ checked the other gay with the Oepartment of
fterural Resources and 1 find that they have most of those
and they are pr2tty acCcuratees They aren®t up to datees in
othar wordsy "X" gets a water right vither wady thdt we
t3lexd acout =— by user or by statutory methods and e
continu2s fory say 3C yzarss and then he se¢lls his ranche (1
am talking abouc before 1975y before the permit systemes)
When he cenveys his ranch if ne duvesn't say anything about
the watersy the water by judicial decision and statutory
provision goes with the placee tfut sometime he would split
the nlace and tne original sales right mijht be split two or
thirce  waySe Whan the bpoard studied tne probleme they sent
field men out and they woula waxke surveys of the watere If

you look at one of those surveys of cGallatin or Park or any

of tihne uvther counties —= Yollowstone was one of the firscy
by the way —- yuu will find tso volumess one with the maps
and vne with the history and tne 1listing of the rightse
Thoss <can be brought up to cate in most instances so that
peonle cin use theme For examples I am going through now in
my own district to briny my wat2r da2cre2 set-up up to date
on the Gallatin so thnat when I tire a new commissigner I can
be able to yive him a book by which he can allocate tne
watore Udn top of tnat ycu have your aroundw3dter codes which
still was subject to the surface rignte

All the way througn thissy 1973y the legyislature and the
Constitution ana tha whole pusiness Nave said that all of
these existing rishts have precadents In other wordse thney
are: they are inviolate; they are property rights; they
cannot be taken awayy constitutionally or otherwise. I
think what tne lejislature said wasy "we nead s system of
records in the stace of Montana and it should bDe centralizea
SO everybody knowsy and from henceforth whenever you have a
water riyht  you will getr it tirough a parmit system gnd we
will try to investigate the situation and try to decide
whether you gt it -= and we'll give you a3 provisional
puriait == etce®™ 3ut meanwhile these people that are sitting
arounid with these rights that trey ecquired by wuser or by
ststutory right silould be protectede.

During all this period of time up to the presants up to
1973y there were Jisputes asbour water and every time you
have more then two or thre? peodple on a stream who hdve
acquired their rignt eitner Ly user or by appropriations

tacy  scart  to  fight 3bout tne watery and all of that grew .

out of the mining lawe finers found out it was a lot easier
to brin. the Water to the mine than to bring the mine 1o the
witilre 30 ney siartad using witer out 9of theste stroamse
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They even haa their miners' courts and they talked apout
miners inchese They would ver in @ fignt so they would o
to ‘court and the fellows who wers cosplaining would oring a
1awsuit and name 211 the peorle on the streame. They would
call  in a jucdge and e would adjugicate tive stream and tnat
would be in 3 decree files in tne courthouss ana tne fellow
then would have a decreed righte :

So now we have three rights before 1973 == the user riintsy
the appropriated rightsy adjudicated rightse The trouttle
with a lot of those rights is that people claim iwore than
they r2ally neede They claim water they think tiey wighe
need in the futurze. :

Witn tnhnose three kinds of rights ang those (laimsy the
courts have been acjudicating the waters supervising the
water tnrougn waeter commissionersy all up until 1973 Thne
leuislature saide "To recognize and confirm all existing
rights to the use of any waters for any usetful  and
beneficial purposessees” You cCon®t hove to De a lawyzr to
recognize that tha key words thare are "t receognizs and
confirm all existing rightse® >0 there are & numder of
pzople sitting out there witih rancnes and farms of various
sizes and cattle spreaas who nave these rights =-— us=r,
statutorys or adjudicated =-- who are saying “wnon are you
guing to get something in writing or decreg—wise or
paper-wise so w2 can put it 2long with our cther valuadle
papers in 3 safety deposit box?*

That is what the legislature is talking auout wnen they say
Precognize and confirm all existing rights«™ They set out &
procedures 2nd this is my idea of the procedures First of
ally implied in that thiag is that it is not Going .to do
much good if it takes us Z0 years to Jdo what the statute
says w2 should do with the existing rightse The new water
law set out a procedurcze Th: law says to determine these
existiny richtsy to gather datar select and agetermineg the
ar=2as or sources where the need to determine ar<y and have
the preliminary dacree.

In many counties there ore a lox of people who have wuser
rightsy there are a lot with appropriated rigntsy but most
of tne streiams that are appro;riated are decreed -- it is a
matter of court records. It seans that data for determining
rignts is a key sectione The act says <o to tne court
decrez2s =- this is what thd legislature says —-— get the
declaration of existing rigntsy thot's appropriatec rignts,
get the rights under tnhe groundwater codes get th2 notices
of apprepriation ana records of declarationse ger tna
records of new statementsy make some findinas ot resourcs
surveys Ndvz IASPection surveys reconnaisdance investigaticns
But it doesn't have in there any place wnen they do tnat for
medical aig and coronary stations tor rancners who are ncow
confronted with @ fine youny tellod wino hiés a "missiton® and
he sd4yss "You have 180 inches on Mission Lreek and I just
looked over your place 4and 1 gon't think you nex2d tov use
more then 1Ule" And the old boy has been seeing th: city
move:  in  anu  all the other thinysy anu ne sayse “Unhy Lodye
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Judge Lessley tola me I had & basic right here«s" I think a
lot of that can be eliminated if the DNR get 3 directive
from the legislature that they are to look at the old water
survays —— and they are beautiful -- they®re rz2ally
beautifule They've Jot the strzams in bdblue and the land in
red —— it looks like an anatoumy chnarte 2Zut it's there ang
it's something they!ve been living with for a 1long timee.
Don't speng all the time obpeating the ocushes on tne
preliminary decrece The court nas to hear so that it takes
y2ars and yeoarse

when [ taliked in Missoulay Ted Doney saidy ™We can do tiis
in just a few montnse™ I saidy "It will take a little ©bit
lonigere” vow he looks at me ang stokes his pipe and saysy
“It will take 200 yearse" If it does there will ve a lot of
ranchers and people out there marchinge And I*11 lead part
of the band te the legislature if that'®s the way it's going
t0 Le donee. decause thnot's not what the idea ise The idea
is tu make that surveyes

I Took at it this ways as &8 judgee« [ have just finished
Shiezp Creek over in toe dhite Sulphur areas which is a good
size stredme 1 just finished decreeing that and there were
user rightsy appropriated rightsy vie decreed its I just
finished decreeiniy the Loophole area over theree I'm very
sitortly goiny to be going up to the Havre country to decree
a stregite This is under the old lawy the 2ction was started
before 1973 That gives you an idea evan without 2ll this
how lon; some of these thingjs takee

I think the preliminary decre2 should be handled in this
way: I think therc shoula be & survey team out of DNR under
the supervision of the Judiciary (And I'm going on the basis
that the person who is the water judge is a fellow who knows
sofietning about watere There probably is 3 person in this
room who remembers Jeremiah Je Lynch — he used to come over
occasionally —— he was called over for a water case in the
Gallatin and he was an Irisnman and he saids "1 don®t know
way tite hell they called we for thisy all [ know about water
is that you get it out of a dsmn fountain or faucete™ I'm
going on th: assumption that's oune of the requirementss that
they have some experience eitner as a lawyer or as a judge
in watere) 1 think the preliminary decree shoula come as
fast as pussibles ana I think it can come pretty fast if the
court takes it tnis way: first of a3lls e looks at his
warershed areads however ycu want to deteraine where you 3are
lookinge and cthe first one ne does like Caesar conquered
Gauly in three partse The first part ne nedars tne decreed
water and he oucht to e aole to whiz through that pretty
faste There are ¢gcingd to e sole objectionsa. They ere
goiny to say that's toc uchs Wwe've got to squeeze some
water sut of thate Thet's up to his judicial discretion and
the proofe Anybody who wants to squeeze water out of that
strezin  is woing tu have the ourden of proof. The purden of
proat is not 31ways casys

Tnen tha next group he®s 4gcing to take is the next =zasia2st
(that's the way | co @my worae TIhere are a3 lot of tninys |



hate to do that I ¢o last}e Th: szcond tning he is goin: to
¢do is take the appropriateg watzr rijhts which are a  @atter
cf recorde fNowe 3 lot of work nas £2=n Gone ther:e I un't
wnow  why the dJdevil I Gidn't Dring tiiose watur rasSourc?
surveys that tney a0y but tne liwyers sitting oround nera
know what they look likee Tazy are ditfterent colorse 2nd
they®ve got some maps and all of the decrees and tney Jars

fairly accuratce The second group s tne approuriatad
rights that are a matter of racorde The third are tnose
userss. So meanwnile all this time wnile we have peen uoing

those other two stepss the people vwno s$3y they navae uier
rights will have to be trying t> develop uroof of theme 41l
that has tc be done cne year vefore tne judye Can really ;at
qoings thetts the theorye Lt snouly take about ovne yeor
actuelly —— it may take more tnamp tnat timey but if- ic's
handled that way it should go fairly faste

If he has finished his preliminary decree on those thres
pnases of tne rights then he is ready for the final decrece
This isy as I seec ity the moppin,; up operatione ?2eople have
begun to locate their lawyersy etces and are cesting tiis
preliminary aecree which has nuw been issued by the <Coufte
It is available to all the partiese It sayss YAfter tne ONK
files a petition with the courty names of all persons filing
declarations anad others eeee®” »aybe I®m optimisticy [ Cu=ss
I ame Dut I wculd think in the average arza where peo.le isra
~invalved with water and know whan it means, tnat they will
begin to get all their records toyethers "ONR from data nas
existing rights and any other dJdata the court fasls
necessarysy shall maxke a preliminary decre2. The preliminiry
decree shall have informations findings &nda conclusions as
reguirec¢ by 89-877. 1t shall establish the existing riunts
and priorities of tne persons nared in the petition for tne
source or areé under consideraticny snall state the findings
of fact alonyg with any conclusions of 13w upcen which the
existing rights and priorities of cacn person named in the
decree dare bsseds Conclusion: of law in a wat2r case ara2
basically findings of fact for ««ch person who is found to
have an existing righte Th2 final azcree shall statz the
names the post—office aadressy vtce Then there shouldy e &
.sort of cooling off periode And than a copy of the decree
shall be sent to DNR and each person named in the petitione
You 3re entitle¢ to a hearing pafore the district courta
After you have done thaty then you have your final decree
wnich ise as I says a woppiny up aread, and you have these
rights for objectiony and if tney are not satisfizd with the
final decree they can go on up to the Supreme (ourte

It seexs to me that tnis weets the Senate Joint Kesviluticn
that s directed to do everything possible auministrativaly
to expedite the aujudication of water ri,ntsy parcicularly
dyriculture rights incluaging the acceptance of claims for
groundwatar rights and water rights and small  livestocae
The biy proolemr of course is tinca 1 think in tiis
instence it's got to be met by sume airectivesy mayb: some
shortcuts even spelled outr in tnz statutes so the ohd woula
do what they should do. &ty feeling of the new girector of
DHR  is <that he is interestey in havinyg this thnin:g acne g



*having it done promptly. It seems that it is not amiss that
thz legislature should insist tnat that field work should
not be exhsustivea This is not necessary for the decreed
ricitsy anc I don't know that it is so necessary for the
appropriated rignts wnich are ot records The user rijghtsy
p'..'. r:‘!f}‘)s -

“i.ht away thsy siay to youy tnese rights are axcessives - a
reat  deal of the water tnat is there is goimn to be
cguewezed out in that preliminary decree if there is
excessive wWatere Everyone says the wWest Gallatin is over
apgpropriated; everyone nas more water than they havee What
tihwy are tatking about is the nhigh waters and high water is
not subject to decrees I don't thninkey Dbecause no one has
ever taken up tne cne case that I did decree high water on
tite Gallatine You gon't nave to try to figure out every
minutiae of the water to get the survey and get che
asjudication on tne way for the preliminaries of the
eaisting surface rightse If you Ju thate then you are Joing
to do winat has already opeen truey spand money on the surveyy
‘enyd obviously you can't do any preliminary adjudicattion
uncer the mendates of the legislature until they come with
thheir paperse S5¢ you eitper have to dive part of tnis
govarnance to the judges that ticy take over this thingy or
you have to insist thst the UNR shorten their procedure
cecause you'll have soime water juoges sitting out bhore
weaiting with nothiny to doe '

1 think that once the reports are in and the notices have
gone outy I coulcd decree the Gallatine for examples in a

yoare I think it could te dcne -— this is the preliminary
d2Crae
Tiie naw warter peraits from the 0nk are oeautifule They 5ok

lik2 @ law school viplomas but that is what these p=ople
waite Aand that is what the lzyislature said they were going
TtV NAaves .

Juace Lascley handed out cutlines of his presentacion to the
coemi Ltz

Representative Scully asxed about other sources of
infor:macion for the preliminary decreesy such as Soil
Cocnservation Service mapsSey recordsy water rights == would

tney suffice or oce of no use or allow some prima facie
findingys for the preliminary dgecree.

Jucge Lessley said  soil  conservation maps are used by
Tawyers in every water adjudicatione They are demonstrative
exfiipits to show where the 3res is and where the streams
flows wtCe YOu €an use court cecreess the declarationsy the
riunts under the jroundwsater codey recorcs of statements
r=corls cr ageclaration af thne usoere There will be
comparutively few Oof those of tne old vintage but there will
be some new ones in tne last five to ten years of the wuser
based on 2cruel usey results of inspections and surveys and
r-connQissance  javestiygotionsa The data is Dbroady DbDut
SOnMnOW  thaers.  ou-iiit To De & nazndate that Says narrcw your
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investigation and put some time limicts on ite ®As soon a3
possible® goesn't mean & thinge You 3re goim) to =nd up
with some fat water rightse but there i35 very . lictle Jataer
wasted any moree If you cany by legislative languayesy say
to the UNRs “These are the things that must be presented in
the preliminary decrees and othars tnat are askec for oy the
juage™ then I think you witl have speedtg this uo ant cuc
down on 3@ lot of expensz and a lot of concern by the pedslaa
There may be some local problemsy but the yeneral proolems
are those three rights -—- the user riwhtsy 3ppropriated
rightssy and decreed rights and then the groundwater richts.

You have two riqghts that are tnere in black and whitee The
appropriated right which was filvg in the county courtriouse
may not have met the requirements of the filing at that
particular time in legislative nistoryy and the affidavits
may be faultyes but that®s up tc somebody 21se to raise the
question and that's for tne judje to decide 31d ne c¢an
decide it at that preliminary decreee.

Representative R3inirez asked whetner as far a3 guantities
are concernedsy you will Dbasically taxke the adjudicacad
rights and the statutory rignts at tace v2luee You ars oot
going to try to quantify thosu initially? Judge Lasslay
sdid that this is rignte He suyguyescted cthat because in the
process of the preliminary decra2e there will be qguite a uit
of squ=2eling out anywaye He sdaid he finds that quite a bit
in ordinary adjudication of streams =-- tney yet to counting
their marbles and say they really contt have but 150 inches
—-— tihey always thougnt they nad 18U énd they stole 100 more
in irrigation season whicn macde it 280. Everybody steals
water anad there®s no harm in it -~ that's what it's for --
beneticial usee The judye will maxe the final determination
on the basis of testimony. . ‘

Representative Ramirez asked Judye Lessley if he thought we
need special water judges. Judue Lessley said he thougnt we
need some additional judges. to get it cdone we will
probably need somee If you are going to have some watsr
judges it should be unager som¢ kina of control so that you
don't create a whole punch of juagese If you decide ycu are
going to have four or five water judges for the entire
statey then you should somenow or othar control thne docret
of tha judges in the sense thet you snould be sure thet
these field deals don*'t go to sleeps and you don't go
anythinyg about the surveys in tne fields and all the juayes
retirees

Judge Lessley felt strongly tnzt somenow or othir the word
shioul¢ go out from the legislature that DitR is not goiny o
adjudicate water in the fiela and that they are first Joing
to use the resources availables e felt there would have to
be some special help for the water adjudication rto Jet it
done and done properlyes You can't really say to a juage who
is not taking care of his juriscictionsy in addition to tais-
you are qoing to 0o tnate. It may be one of the things he
puts offe In some instances some of the judges may vary
vell be able to do their owne 3ut yeu will nsve to ne
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careful how you create tnese judyges. gse careful to
determine tne neeu.

Representative Ramirez asked what the mechanics would be for
a new judye —— should that be crzated iwmmediately or should
fere be o lag of time so that there could be some
preliminary work dJonee Judge Lessley felt that the
lwyislacture should provide that within a certain time
periody, preliminary work should be completed and the judge
trhen start worke He also felt tne judge should have his own
secretary ond @ field man of sone kind and an office to work
frome

Jud:e Lessley went on tec say that the only way we can save
Montané water for Montana use is to snow that you are using
it ang you have a rocord of using ity and you do that on the
preliminary decrece. The legisiature nas to say to the ONR
what indices to wuse in the surveys. Or perhaps the
legislature can say that the courts will set up & system in
cocperation with DNR that will indicate the sources tney
newe Lo use and put somsbody in charge of that areae.

Judue Lessley said if he were going to make a survey for a
judie for preliminary decreey he would first publish a
notice in the pagser telliny people to get all their records
together; then he would yo to his water resources survey and
get a ovird's-eye view of all the decreed streams and
appropriated rights and user riyhtss and then he would Jo to
the various clarks of court offices and see if that pretty
well stacks upe Then he would check the miscellaneouse He
would look at the soil survey maps to see where the streams
arey but he wouldn®t Jo out and tell someone he was using
mora  water than he needgse or he doesn't have as much water
as he claimse '

Senator Galt ssid that may be good enough for the
praliminary gecreey but when you 9o to the final decree ~-

Judije Lessley said that is where the judge comes ine The
judye has made the preliminary decreey there have been some
objections filad apd he nas taken care of thate 8y that
time ne knows there are some questionable arease He sends
out the notices and if the ooj2ctors come ine finej; if they
don*ts the preliminary becomes finale The final decree
should pe a judgicial operation almost entirely.

Reprresentati ve Scully asked now they will mechanically
operate tne systeme If we all agree somewhere along the
line tnat this is going to be the processs how do we blend
in the cost involved so that you have the proper approach to
it in terms of the individual wno isn't going to have any
provlems <end  the individual wno ise anag the fact that the
state hus an interests Would you charge someone a flat fee
for every rigaty would the state pay the whole bill excuapt
for inaividual's right to counsel?

Judoe Lassley s2ia he j12d not thought about it a yreat Jdeal,
tut he thougyht th2 legislature hus to take the DNR  off  the



spot by telling them what they should do and shauldin®t aoy
and they can th2pn say is a dirsccive of the lagistatures He
diyn't se¢ why a person wnu 3€ts a4 preliminory Jdecree
shouldn®t be assessed 3 reasonable fee for cetermination of
his existing rightse From there on it is yoing to e a
state obligatione Wwe nave a lot tu gain statewide ~- if we
oilce jet a preliminary record tnat would ne worth ¢ lot of
money to the statee.

Represantative Scully wongerea it it woulu not be necessary
for tne water judges to o to wurk at the same tim2 3s cne
adjudication caanges are made cue to the fact tiat you are
going to have to orygnize eacn of tne judicial systems of
those five judges to be the same. Judge Lessley tnouyht sc
particutarly if you limit the way the field work is being
dorie and give the judge some chores. Howavery if you say
hands offy then don't appoint any judjes for th2 next 10
YEArSe

Represantative 5cully asked how much time is needea for the
individual water wuser to suvmit his documents and if it is
necessary for the legislature to put that in statute so it
will be wuniform statewides or should the water judges in
their watersheds do it accorging to a schedule they set up?
Judge Lessley felt it would be better for the judges to do
it according to their schedulee. He also strongly felt the
water judges should not be electede. '

Representative Scully felt that all the juages in the state
are not knowledgeable in water and the best way to ge the
job done is to bave five judues who are knowl=dgeaple .in
water law and that they work out their own acendas and have
only the water questions to worry about and not uther court
dockets and calendars. He said nhe would rather see five or
six judges come in and get the job done tnan take tne chance
on the judges we now havee.

Judyge Lessley thinks the gqualifications for water judjes
should be spelled out in the statutese He also felt that
the water judge should not wo any water work in the
community in which he livese Even if the legislature wants
to leave this up to the judicial nominating commissions they
should spell out to the nominating commission thst tnhese
judges shall possess certain qualificationse He also felte
there should be something in the statute thnat puts time
limits on the judijee Representative Ramirez asked what kind
of time Timit could be put on tnise Judge Lessley replied
that there must be a year's notice to pbegin withs but once
the year®s notice has expired and everything is before the
courty the court shoula without delay proceed tu hear tne
matter and shall meet daily (or whatever you want)e Maybe
a certain date by which the decree shoula be issued woula be
bettery particularly in the case of counties that nave more
water decrees and very few water usSersSe

Representative 0ay asked abeout diffused watere Judge
Lessley said most of the cise law joes on ‘the theory that
di ffused watery until it finds 2 stream of sSome Kkinoy is
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still diffused water and is sort of a vagrant and wild thing
and belongs to those that can capture ite It's a common
eneny still in Montanae You cCan't wusually get any water
richt for diffused waters

Representative Scully thanked Judge Lessley for s
presentations and the Judge said ne would be glad to talk
with the committee and do anything he can to assist in tnis
Studye

Mre Person Jdistributed to committee members bocks containing
documents from the Western States kater Resources (ouncile
Rapresentative Scilly informed the committee that he nsd
bacn called from washington by the National Conference of
State Legislaturesy who in turn had been directed by the
President to have in Denver iumediately a conference and
som: comments concerning the legislative position to the
President. This is scheduled for tne next Friday and he nad
agreed to goe. One of the things he had asked the coamittcse
to do was to take 2 look at was the Policy commission's
Report to the Presidenty which recommends that the federal
government come in and take a little better charge of
stotzs? water and usurp their control and authoritye The
Presicent has cnenged his asttitude about that due to a great
dieal of heate He has alsoc found out that the western
stetesy @85S & Jroups are going to use their pressurey such as
it ise to try this attitude sbout what this Water Resources
Council Policy study brought forthe He asked to have the
commi ttee's comments so that be coula represent the
committee at that conference in Denver at the meetinge

Sanator _5alxr: Any position that you take for Montana I
would think would be one that all western states would take
that the Feds keap their nose out of state waterse This is
entirely a state position and they should be treated just as
any other citizen of the countrys that <they are just an
individual to prove their rijhtsy their reservationsy their
use of water just like any otner user of watere The thrust
that the state can better mansge their own water resources
th2n any federal oureaucracye. I think Wyoming is doing this
-— the 2ig Horn River —— they have named them as another
water user. They take tne position that they have to prove
their position just like any otner weter usere.

Sepator Beruren: I “really can't find out what the federal
government wants to do with our water and I  feel the same
w3y Jack duves -~ that the state of Montana is better
equipped to handle the situation and for you to stress that
they lay off.

Senater.  Yoylan: I think you caun impress upon them too that
we are tryinyg to put our water to beneficial 'use as quick as
possibla 2and that w~e are in tne process of doing thate I
tnink it will be put to & goud deneficial use if they let us
proceed in the ways we want to proceede I think we will get
it done in do time. this is what [ suppose they are
concernec sdocut —— slurry pipelinegs and excess wateér and 4
lot of these thingyse I think it is up to us to decide if we
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have enough water to go to slurry pipelinese

Representatiye Day: [ agree with wnat the others ndve said.
One thing I think that snould be stressed is that we
consider the reservation doctrine of water lawe that we are
reserving water for the future cevelopment of “ontans and
expect the federal government to recodnize thate we atso
expect the federal government to have the opportunity to
reserve water to develop federsl lands and the states snould
be the ones to make the final decision on ite. we atl
realize that the Ffederal. lands should have the sare
opportunity to be developed as any other lands in the states
but at the same time I don't think the federal government
should make the decision over water in Montanas. Any water
decision should be left up to the statea

Represeatatjye Roth: I certainly co 3long with tne rest of
the committees We do want state jurisdiction over federals
and I think this will tke care of our 1Indians and forest
problems.s Tne federal now has jurisdiction over Indisns and
foresty and I think this should be delineated somehows we
should know who has jurisdiction. Certainly we want to have
the state over the federale I think the washington
bureaucracy doesn't understand the need of water in this
state like our own people doe

Representative Ramirez: I don't have much to Add except
that the closer you are to the headwatersy the less
advantage you have from the same interests as some of the
other western statese We are in & position where actually if
we can get the other western states to go along with us in
saying that the federal government ougnt to keep its hancs
out of thise that's to our advantages because we have some
conflicts with some of the other western statese. Anytime
the federal government comes in to a situation ltike thisy
Montana is going to suffere Th2re is no question adout ite
The only way we are 4going to protect our water is just
because of our position physically and geographicallyy 2and
once you have the federal yovernment coming in and doing
anything to expand either on & regional basis or natioanal
basis the way the water is going to be allocateds then we
are going to suffere You are going to have to walk a thin
line to get the other states to take that position because
we are a lJittle bit antagonistic to them tooe

Representative Scully said nis position is the same as the
conmittee®se Une of the thinys he would stress is to say
that the adjudication process in Montana and the recording
of use of the water going on now is in tne process of beinu
speeded up to such a degree tnat we will be able to have
prima facie proof in court of all the needs and uses cf
Montana water in a shorter timee. This is one of the keys to
our ability to maintain the position we havee

Representative Roth asked if the Western States wWataer
Council has to follow what they have to ccome up withe

Representative Scully said he understood the purpose of the
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' meeting ‘in Denver is to get the position of the legisTatures
in those statese There is a great deal of difficulty now
with the governors"* organizationse The = governors?®
organizations 3re taking the position nationwide that they
are going to be the policy-making authority of the statese.
They want to have the ability to delineate the wuse and
direction of all federal funds and to be able to set forth
to the federal government the position that the states are
going to take. What the President is doing at this point is
recognizing that there is a conflict in the legislatures in
the states and the governors in the states and the two
policies may be completely opposite.s He is taking one more
trip to find whether that is true ands if soy where is it
true. He didn®'t think our governor has given a policy that
is contrary to the position that we have advocatede

Mr. Person handed out copies of news articles from the
Billings Gazette and the Glacier Reporter concerning Indian
water rights in Montanae (attached)

Representative Scully felt that he should have authority
from the committee to attend tha NCSL meeting in Denvere
Accordinglys Senator Boyland moved that Representative
Scully attend the meeting in Denver. The motion cCarried
unanimouslye. :

Governor's Ad Hog Committee

Representative Scully informed the committee - that the
Governor®s Ad Hoc Committee is going to meet on October 27.
and this committee has been invited to meet with them or
send a iepresentative from this committees The meeting will
be held in the Governort*s Conference Room at 10:00 aeme
Senator 3oylan moved that Senator Galt attend " the meetinge
The motion carried unanimousliye

It was decided that Represéntative Roth and Representative
Scully represent the committee at the Soil Conservation
District Convention in Havre on November 7s By and 9.

The Committee recessed for lunch and reconvened at 1:15 ﬁ.m.

s} M S r: Mr KcGowan read a statement
addressed . to the committee (attached)e Mre McGowan felt
that whoever has the responsibility for determining and
decreeing water rights should 2e required to report back -to
the legislature on a continual basise If this is ‘reviewed
every years the legislature will have a chance to correct
oversights the following year instead of leaving it 1lying
dormant on the statutes for yearse This will provide a
continuity between sessionse

Repe Roth asked Mre. McGowan about recommendation £9. —— to
provide the Department with unlimited funds to ‘get this .job
done in the next ten yearss. She said she did not care for
that recommendatione She felt it should be "limitede" Mr.
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McGowan said he was not recommeniing thiss but it is
something the leqgislature could do; howevery it would De
very unpopulare ie said he was trying to pcint .out that tne
commi ttee might get carried aways and nNe did not . want thei
to approach it in this fashione

Conrad_Fredrickss Attorney—at-lLaw: 1 think you snould adopt
an approach for major drainags basin adjudications 1If you
are going to adjudicate water you have to consider all the
interrelations of various water scurces and water uses in an
entire watershed. I don*t think you can just arbitrarily
pluck one piece out and aajudicate that without taking into
account effects on the rest of the water in the basin and
the rest of the water users in tne basine I aaree th3t vyou
should have special water judyges Gevoting their full time to
this and not <try to syperimposs this on any particular
district judge that is sitting now with the responsidbilities
he has for his districts I tnink the approacn of having the
judge do the preliminary decree ang the final decree is 3
good ones A problem which I foresee as being one of major
proportions is the quantification of water rightse (There
was discussion regarding flow retes and the proolem of
converting miners inches to cubic inches per second or acre
feet in quantifying water rigntse) There are two
interrelated problemse Une is now much of the flow at any
given time do you gety and the otner problem is how much
total do you get? (Statement attached)

Mre Es Co  Gendrons Fs L. Cendron .ond Sonsy dwater—pell
Deillerss Sjianey: The Montana water Use Act appears to be
working fines as.long as everyone does their paperworke
There is some problem with the delay in issuing permits for
irrigation wells and this is probably necessary to avoid
costly wmistakese. Tive possibility of metering small wells
frightens everyone ‘and isn®*t necessary and would be almost
impossible to maintdine Some ranch wells may not be usea
for several years at a timee If the met:ring was limited
above 100 gallons per wminute2 or wused in .a controlled
district onlysy it would be more acceptable and where .it s
needede - The adjudication prucess will have to pe Jdone in
the field 3s in many cases it just isn't understoode
{Statement attached.) As far as the adjudication prccesssy 1
can'*t agree with Judge Lessley. I think that has to pe done
the way the Department is doing ite The peosple in the
eastern end of the state are screaming for water for  coal
mines and gold mines and coal slturry and pipelinas and
everything elses and unless wa gquantify that waters how are
we going to know what's left?

Representative Day asked Mre Geadron if he was talking about
controlled groundwater areas in regsrd to metering wallse.
Mre Gendron said he wase.

Mrs Rop _datermans Attoroey—=3t-laswe gdalong:
I have a prepared statement but [ &4mn not going tv read ite
I'm speaking here bpecause I have been interest=d in the
subject matter for & period of time. I thnink that we have
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some real serious problems in the state relative to water
adjudication. I think that notwithstanding a gqood first
step that Montana Water Law 3s it presently exists is not
working to give us what we need in this states which isy at
the very leasts some sort of inventory of what we havey and
secondlyy I con®t think it is giving us or offering for
agricultural and other interests a device whereby we can get
certainty as to what water rights are on individual
propertiess I think the one industry that is probably most
affected Dby this problem is agricultures Watching the
Yellowstone hearings from some distance it was evident that
there was a great confrontstion during those hearings
between industry and various departmentse Regretfully
ayriculture oand livestock and the farmers and ranchers had
as shall we says very small opportunity to address wnat
their particular concerns weree although their concerns were
obviously in conflict with where the demands were being made
by the various entites vying for that water flow. All the
testimony that went on for about eight weeks was devoted to
addressing issues and problems with respect to agriculturee.

I also am very concernedy -and I think this committee is the
proper place to start raising the concerns and I was happy
to hear this morning that your chairman was polling you as
to what position you would take with respect to this federal
water policy that's been circulated in the Federal Registere
I have read through that on several occasions and I find
that one of the most frightening documents that I think can
be founde. Quite simply because it doesy in facts suggest
that the federal government is going to interject itself
into state water law decisions and make those preliminary
decisions as to appropriationes I would hope that this
committee would send Mr. Scully down with as shrill a voice
3s he can possibly raise in opposition to thaty and in
opposition to that concepts simply because that concept will
mean that the federal goverament will be entity to which
each and every individual noping to use water in the state
will apply in tne futures [ don®t think that is a healthy
situation for the state of Montanae. I don*'t think that's a
healthy situation for the small water user. That's where
the impact is probably be going to be felt the mostes FoOr a
large wusery be they in agriculture or in industrye they
probably can afford ite But the fellow that®s running 120
acres or so and trying to farm ity Oor running a few head of
cattle and trying to wonder how exactly he is going to go
apcut finding water for those activities is going to be hard
put to go to the federal government, probably in Denvers to
get some sort of a righte That federal policy I think
should be resisteds and as lony 3as we are on the subject of
fighting the federal governments which it seems to me is the
time to doy I think that vit is time that somewhere along the
line we start taking a kcloser look at exactly what tpe
federal government is relyiny on with respect to their
reserved water right policye

1 don't know how many of you are aware of the size of the
litigation that is ongoing in the federal courts right now
with respect to claimed rights by the federal ¢overnment,




both in its trust capacity for the Indian tribes -— tne
Northern Cheyenne end the Crow —— but also its cwn claiaes
rights in tne areas adjacent to the Tongue River and Rosebud
Creek in the eastern part of the stitees Hight now therz ure
soma 19500 defendants in those two pieces of litigatione. 1
looked at the files our office had bacause I am representing
some clients with respect to that litigation before ! came
haerea I have 3 file drawer full of documents that hsve
arisen from the two l3wsuits that have been filed —- one by
the federal government and oune by thz Northern Cheyenns
tribe =— that*s a full file drawer that is completely full.
We are still arguing motions to daismiss in that cases whicn
means that all that documentation and all that 1litigaticn
that s representea by thos: papurs in some almost three
-years now of litigetion so fars have gotten us only to the
point of still unresolved the guestion of whether or not tha
matter should be Jdismissed and sent backe That's oxgensivee
I don't care who it isy and for tne small water usar that
sort of litigation is almost impossible save wxhen those
individuals get together with othersy their neijhoorsy and
try and fung somethinge That's just oOn tWwo creeksy two
small waterflows in the statee The federal government right
now is contemplating filing enother suit to adjudicate the
Missouri Rivere. The extent of that adjudication is unknowny
but to the best of my knowledges they have approximataly
204000 individuals who they will name as defendants in that
suite The complaints apparentlys is already darewns and they
are now trying to search titles to at least aget a
preliminary 1list of names that they can utilize to commence
the suite

Those suits will involve the concept of a claimed rizht of
the federal government to have a reserved right to watare
Mow that right arises from 3 case called the Winters Case
which was decided relative to the water that was availaole
for the Fort Belknap tribe. It's a8 fine case probably ror
the justification on which it came down in 1311 relative to
Indian tribess 1Its application to the federal gqovernment,
howevery I believe and I submit to you is most questioniDle.

The doctrine itself arises from the theory that when the
Indian tribe reservations were created they didn't know the

need to specifically reserve water for themselvesy soO
therefore an implied reservation was created for those
tribesy because they were ignorant of the white man*s wdyss
so to speaksy and the laws and the need to specifically
daclare a reservetione. Thst kind of a concepty 1 suDmity
has no application to the federal govarnment which obviously
must have been awares or should have Deen awares 3nd in fact
on occasion was aware and did file a reservatinan for an
application for water wusee 3ut the fed:ral gJovernment is
taking that theory applicable to the Incian tribes und
extending it fully to all of its own landse And I subuwit
that the time has come now to challenge that and challenye
that concept harde. There's bean a series of almost
evolutionary chanjes that bLrought us to where we Jdre today
and yives the federal government somne sort of « vestige of a
right to claim that reservation. The cases that ao it ure
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now such that tne United States Supreme Court has recognized
clearly a federal right to rely upon a reservationsy but tney
navan®t defined the full extent of ite I think there is-
still tim» and opportunity to get in and define or help
gefine axactly the reach of that concepte If we don't nows
tne feueral ogovernment will co it by themselvese I think
thet means for “dontanas that we are a state that's peculiarly
exizosad to the overall ramifacations of the doctrines. There
i< one Ccreek and one stream of any size in this state that 1
am 3ware of that dees nuot arise on some type of a federal
raservationa The rest of thems for the most part, have
tneir hieadwaters in or flow through res&rvations of the
federel government agdinst wiich this reservation doctrine
could be assertede I think it's time now to start saying
wiica anag no to thz further extension of that doctrines

Trrere's & lot of talk as w2lly and there*s been 3 1ot of
mration of a numwber of ouvther items and I could go on —-— 1
listea out a series of problems that I sawe I think tnat
you should lcok very closelys and I don®t want to sound 1ike
an advocate for a particulaer industry -about the slurry
pipeline problem. But I think :it's time we start ‘takinyg a
practical look ot what the federal government is proposing
witn repsect to thesee The iost recent comment as to the
predictions cf slurry pipelines in the state of Montana show
that the bonneville Power Administration expects three of
tieir own basically Joiny west out of this state; they will
be 50 iaches in wicth and they will probebly be carrying
anout 149000 acre feet per year. Three lines of that sizee.
Nows it's one thin: to remember that our water law says tnat
2 beneficial use of water is not for a slurry 1line. But
it's another thing to rememb2r exactly what we're talking
apout if the slurry line comes aboute and that .is that that
underscores and authorizes som type of interbasin transfer
of waters and if the lines can oe there to bhaul water and
coel outs then the lines can be there simply to haul the
yater outs and that's wnere it comes down and that's where
it's going to nurte It*'s not -just about the coal -— but
it's sbout the water and we might as wall underscore exactly
what w2®r2 talking about heres. If we get into an interbasin
trensfer of water squabbles then it's going to be the number
of votes that exist in otnher relative to the number of votes
that exists we have in Montans to preserve that watere.
Triere ‘are &2 Conuressmen -in California; w#e have twoe 1
think that it is very obvious and very evident that we look
at. the needs for water in the southwest especially as to
where exactly that water is gcing to (oe. It*s not the
slurry issue itself; it*s the interbasin transfer issue tht
I think we've got to vreally address as being the most
significant problem the state of dontana is confronted with
with respect to its water rightse

Une other thing -—— we might as well indentify this on one
enc and let's talk about the othsr ende The Fort Peck Dam
orobltem is one which I think again we should force the state
to confront as to wWilo owns the water within that caam and
impounaed by that dame Kight now the federal government hes
ca:tured that wataer ana reledses that water primarily . for



one purpose —-— for downstream barje flotatione That's fines
but that is an out—of-state wse anc if the feuersl
government®s claim to all that water is corrects that aeans
that that impounded water is diverted for out-of-state use
with @ higher priority than any local wuse within Montana.
That means that none of that water can be utiltized for any
purpos2 within Montana because it will have a bhigher and
first wuse committead already to downstream appropriatoursy
notably the barge linesy but as well the ajoining states
that are on the Missouri and Mississippie I think the time
has come now to figure out exactly who owns that water
impounded 0Ly Fort Peck ~- figure it out and figure it out
fasta

There are I think a number of other problems you can go
intoe You «<ould probably write a lony cooks but those ar=
some of the areas of some of the problems I seee. L2t's come
back to the real question of exactly what we <an do. I
think the time has come now for us to do two things in this
state to clarify and correct the situation that exists: (1)
we've got to remodel the first step we've vakepn with respzct
to the Water Use Act =- to speed up the process a little
bite We cant*t affort 100 years of adjudication of tne
watery and we can't afford $5C aillion eithere. We might as
well recognize that nowe. We don't nheve the luxury of
waitinyg 100 years: we don't nave the money of spending 50
millione We'tve got to change the laws make it run a litele
bit bettery make it run a little bit smoothers Ande (2) I
think we have to assert strongly that we have a priority to
the water within the state and resist on as many fronts as
we can the claims of the federal government to that water or
else we are goiny to be in g precarious situation where our
future is goney because our future in this states so far as
I can seey evolves exclusively around the availavpility of
watere (Statement attached)

Senator Galt asked Mre Waterman for his thoughts on the use
of water judgess did he think that would speed it up? #Hre
Haterman said he thouyht it woulde He said that could cgive
the shift that has to be made that would helpe Giving it
over to water judges would be an essential way to yoe sut
he said he would underscore what they talked about in the
last sessiony and that is they should be special water
judgjes with jurisdiction only over water issues and not put
that sort of burden on top of district juayese
Representative Roth asked if he thought these judges should
be available immpediately and have the material that the
Department of Natural Resources has already accumulatade.
Mr. Waterman replied that we should not waste the effort
that the Department of Natural Resources has already put
into the accumulation of these Jyocumnentse Any law that s
passed relative to creating special water judues of the lika
should have a3 provision in it that allows the matari3l that
is atready uveveloped to be transferred over into 4 different
adjudication. If we are going ro make the changes now s
the time to do it before we have a final decree on any
streame '
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(Statement artacheda)e My remarks will be very brief, The
first thing I would Jlike to touch onsy and several people
already haves is about the co3l slurrye Section 89-d67
states that to wuse Montana for slurry pipelines to export
coal From mMmontana is not a beneficial use of Montana watere.
hat law should not be chanjee You have already talked
anout state control ratner than federal controly so I won't
40  into that in too much detaile HR 1609y the coal slurry
oill by Senator £ckhardt of Tex3s i5s now in the Committee on
Interior and Insular Affairse and I doubt that we have
enough votes to keep this bill from passinge we hope the
fight can be won with the help of farm organizations, the
Montana newxs meaia ana wuch of organized labore Another
thing I would like to touch on is Section 89-820 which is
the right to construct dams 3nd raise water — conducting
water over ltands and railroad rights of waye 30 days is not
much time to complete separate engineer~investigations by
the ‘railroed; it should pe at least 90 days for surveys and
investigations by tne ra3ilroadse You might consider
changiny thise

ﬁc;__LngLleé__ﬁgumdn;_.AgLisulxgLél__Enginzszing_QgnﬁL&mﬁn&;
MSUas Bozeman: (Statement attached)

I would like to say that the problem in Montana goes a lot
deecer than many people realizee These fat .water rights
that Judye iLessley talks about and the over-appropriation is
part of our problem because the neighboring states will not
accept the records of dontana because of the
over—appropriation and these fat riyhtse The whole thing we
have to o is aujudicate our water on that which is being
used so that we know what is available so we can plan the
use in Montanae Uther states have gone on this basis —— the
actual measured use.

Tne second problem of Montana is the failure to develop what
is called public truste The atcorneys here won't like my
using the words public trusty but if you loox in tha report
of the National Water Commission that is the way they state
ite Public trust is where a stste dgoes aheads they develop
tie control so they can wmanayge something and when they do
thisy the federal doverngent stays oute S

e ‘Water Use Acte as passeds is good but it does need some
changes and what [ am going to recommend is similar to what
1 cave to thz legislative cummitiees I think I was wrong; 1
admit ite You asked me if I thought we could pass some
statutes that would make some correctionss I have changed
my minds and yet we duo nesd some chanyese I highly
recomnend the water judjese I rucommended it theny and I
recomwiend it nNOwWe (Read statement) There should be a
penalty provided in the case of falsification of declaration
of weter rijhtse

A fow other Zroolems not covereu in the prepared statement
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are the disposal of water due to sundivisions; uweasuring
devices and controls; duties of the ONR in the adjudication
proceedings. The statute leaves it ~iae cpens so you should
specify <clearly what their duties aree Indian water is a
biy problem; there can pe no <xczption to water in Montanae
Everyone in Montana should Dde unoer the same controle Tha
misrepresentation of water use and water rights wupon tne
sale of land; this is a big precoleme Another big problem is
flowing wells. Tne law says tnhat all wells will be cappeay
but right now I can take you over the state and show you
many wells that are flowings and the ONR pas written
letterss but there is no enforcement, '

Jm_u_l_s.nx_nmmgm_uma.__&gu_n_f_ma_x.an the__Montana
Bar Association:

I am here in a cdual capacitys. 1 am an attorney representing
the #Hontans Power Companys <«nd this last week [ was
appointed by the hontana Bar Association to  orgyanize 3
committee of attorneys to work with this committe2 to sssist
you in whaetever way the Bar coulde I have very little to
sayy only Dbecause 1 1learnec this week that you waere
soliciting views from members >f the publice I nesitate to
talk off the cuffs I would vrather prepare sowe written
testimony and pernaps discuss mwy thoujhts concerning the
Hater Use AcCt at 3 later time.

Next Meeting

The anext meeting of the committee w3as set tentatively for
Saturdays November 26

Hater Law Sbhort Cougrse Update

dob Person handed cut a agenda from Lee Lamb for tne coursa.
He is worxing out a3 specific proposal for uss ana probably
the second week in January woulug be the best time. I will
get wmore details from him on the financial situstion to ce
sure it is feasible for us to yo @a&head with it. Ha had
received quite a few calls fron people around the star: wno
are interested in ity and from federal agency pazople in
Kyominge Looks like there would be enougn interast
generated from otner outside people to provide the econcHic
support which the thing needs to be feasilble.

Mr« Person informed the committe: that he will hava a
projgress report on the committe's finances at the end of the
month and it will be mailed to the committeea

Mre Person 3lso handed out a revised overall plan of what
the committee is doinge Particularly of interest is the six
public hearings in Jonuary tnrouyh March and the state
agency hearing in Aprile.

It was decided that the MNovember meeting would b2 for tne
purpose of deciding what the committee is going to prasent
at the public heariags - altternativess optionse
conclusionsy etCe Representative Scully suyiestad che




commi ttee schedulzs @ nohost dinner meeting for the night of
November 2%y the night before the regular meetinge

“re pPerson offered to prepare a document that could be a
portion of the final report tnat would incorporate a lot of
the inforimation tnat .we have hedard and the considerations of
tne couminitteey and identify some of the optionsy which would
e  useful in a@ number of different ways for individual
mzmbers attendinua other uectingsy the news medids etcCe
Representative Scully felt that is a good idea and asked Hr.
Person to do that. ’

There bpeing no further businesssy the committ2e adjourned at
3:20 p.m.




