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S UMMARY OF RECOMMENDATIONS 

The Subcommittee on Water Rights recommends tha t the 1979 
Monta na Legisla ture ena ct a bill to adjudica te existing 
wa ter rights through a special sy stem of wa ter courts 
coupled-with a ma nda tory fiJ.ing sy stem. 

The S ubcommittee a lso recommends tha t the preference sy stem 
of wa ter rights not be_considered further . 
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INTRODUCTION AND S UMMARY OF 
S UBCOMMITTEE DELIBERATIONS 

Following the 1977 Le gisla ture, the Committee on Prioritie s 
cha rged the Subcommittee on Water Rights to study the me thods 
for a nd progress in the de te rmina tion of existing wa te r 
right s in Monta na . In connection with its study, the S ub­
committe e wa s to conside r the methods for dete rmina tion of 
e xisting wa ter rights of other Western sta te s a nd the fea si­
bility of esta blishing a preference sy ste m of wa ter rights 
in Monta na . 

The S ubcominitte e a pproa ched its task with a study pla n 
divided into severa l pha ses. The first pha se wa s de voted to 
lea rning a bout the problems with wa ter rights in Monta na . 
Two a cademic e xpe rts were invited to prese nt se mina rs on 
wa te r law. Professor Al S tone of the University of Montana 
S chool of Law a nd Profe ssor Frank Trelea se of the McGeorge 
S chool of Law ea ch pre se nte d a semina r for the S ubcommitte e.  
The Subcommittee also hea rd a judge 's view of Monta na wate r 
la w in a pre se ntation by Judge W. W. Le ssley. Procee dings 
of the se semina rs a re a va ila :Pl e  for re view in the Legisla ­
tive Council offices. 

The S ubcommitte e's lea rning phase a lso include d a n  on-site 
tour of the lowe r Powde r River a djudication a rea a nd a thor­
ough brie fing on the a djudica tion process under pre se nt law. 
Pe rsonne l from the Depa rtment of Na tural Resources a nd Con­
serva tion conducte d the tour a nd briefing. 

Furthe r lea rning pha se me e tings included a ttendance ·a t a 
Wa te r Law S hort Course conducted by the U. S .  Fish a nd 
Wildlife S ervice tha t concentrated on instream flows a nd 
their rela tionship to water rights law. 

Following the le a rning pha se , the S ubcommittee conducted-a 
serie s of public hea rings a round the sta te. Hea rings we re 
he ld in Livingston, Miles City, Ma lta , Ka lispell, Ha milton, 
and Dillon to he a r  a wide va rie ty of views from those a ffecte d 
by wa te r rights prob-lems. In addition, Subcommitte e membe rs 
held a numbe r of informa l hea rings a nd mee tings in their 
loca l areas to �iscuss the se proble ms. 

The S ubcommitte e a lso he ld a meeting with re pre senta tive s of 
se ve ra l Monta na India n tribes to he a r  their vie ws a nd con­
cerns rela ting to wa te r rights a djudica tion. S tate a gencie s 
were a lso invited to ma ke re commenda tions for legisla tive 
action. 

. 

The S ubcommittee then developed prelimina ry recommenda tions, 
distributed them widely , re ce ive d comments, and formula te d a 
final proposa l . 

. .  
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This report contains a brief report on the background of 
water rights problems in Montana and a copy of the bill 
recommended by the S ubcommittee. Extensive additional 
information on water rights is available in the Legislative 
Council office for those who wish to delve more deeply into 
this subject. 
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OVERVIEW OF THE RECOMMENDED BILL ---- -

As a result of its study of the problems with water rights 
in Monta na , the S ubcommittee identified the following a s  the 
most significa nt objectives to be a chieved with any proposa l 
to solve those problems: 

Most importa nt: Qua ntify wa ter use rights to protect 
users in our jurisdiction from cla ims ex erted by other 
jurisdictions a nd out- of-sta te interests. -

· ···,.! 

Provide a ba sis for better internal a dminis­
by . . (l) resolving disputes a mong· .r-iva ls; a nd· (2) 
base knowledge from which to determine avail-

S econd: 
tration 
provide 
a bility of wa ters for future a ppropria tion. :::. , ·  . .. .. 

. .. . c:::::::- . . To a ccomplish these goa ls, the S ubcommittee proposes a doption.;,. <·· 
--..;..., _ 

of legislation tha t will do the following: .,.. . . , -- . :. , . . 

1. Esta blish a system of water courts: 

(a ) The level of jurisdiction will be the sa me a s  
the district courts. 

(b) The courts will ha ve a uthority to ha ndle a ll 
wa ter ca ses a ri sing in their districts. 

(c) There will be four d istricts -- the Y ellowstone 
River, Upper a nd Lower Missouri River divided a t  
the Maria s, a nd the Cla rk F ork River dra ina ge 
including the Kootena i. 

(d) There will be one judge per district. 

(e) One of the judges will be designa ted chief 
judge. 

(f) Origina lly , the judges will be nomina ted by a 
specia l seven-member nomina ting commission selected 
a s  follows: 

(1) 2 House members a ppointed by the S peaker 
(bipa rtisa n) 

(2) 2 S ena te members a ppointed ,by the presi 
dent (bipa rtisa n) 

(3) 1 member a ppointed by the Governor 

(4) 1 member a ppointed by the S upreme Court 

(5) 1 member a ppointed by the Monta na Bar 
Associa tion 

-5-
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The Governor will appoint the judges from among 
the nominees. Vacancies will be filled in the 
same manner as district judge vacancies are filled. 

(g) The original term of �ppointment is six y ears. 
Subsequent terms are four y ears. The system is 
d�signed to be temporary . When the adjudication 
is finished, the sy stem will be dismantled. 

2. Establish a mandatory filing sy stem: 

(a) All persons, -including the federal government_ 
and Indians who-claim rights arising prior to 

· 

1973, will be required to file _-i:l claim for such 
rights within four y ears. Exceptions to this will-·· 
be existing rights for instream stock water uses 
and claims for rights already declared in the 
Powder River procedure now taking place. 

(b) A person failing to file will bep�esumed to 
have abandoned any right. This presumption may be 
rebutted in court, but rightholders would be wise 
to file early. : -: 

(c) A fee of $40 per water right with a�imit of 
$480 per water court district for any person is 
set. The court will waive this fee when adequate 
evidence of a previously adjudicated right is 
submitted with the claim. 

·• 
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KEY ISSUES IN WATER RIGHTS 

The 1972 Constitution responded to nearly 75 y ears of political 
and academic arguments about the best way to establish 
stable water rights. The Constitution confirmed all existing 
rights to the beneficial use of water. It also required the 
establi-shment of a centralized filing sy stem for water. 
rights in addition to the maintenance of local filings. To 
satisfy these constitutional mandates and to establish a 
stable water right, the 1973 Legislature adopted the Montana 
Water Use Act . . That act required: {1) ajudication of all 
existing rights; (2) establishment of a·permit sy stem as the 
exclusive means for securing all new water rights; and (3) 
establi shment of a central water rights file. Problems with 
adjudication have precluded full implementation of the 
second and third requirements. It is with th6se problems we 
must now concern ourselves. 

The Department of Natural Resources and Conservation told 
the 1977 Legislature that at the current rate cif progress in 
adjudication, it would take an estimated 100 years and $50 
million to adjudicafe all existing water rights. The Legis­
lature considered several alternative solutions to these 
problems but found no acceptable solution. The balance of 
this part of the report explores the background of the water 
rights problem in Montana and outlines some major facts and 
conclusions considered by the S ubcommittee in the course of 
its study .  

· 

What are existing water rights and why are problems associ­
ated with them? 

There is no definitive answer to this quesEion. In essence, 
a water right is the right to the use of water for benefi­
cial purposes acquired through appropriation.as provided by 
law. The right to water use that may be appropriated by one 
person is restricted in that no prior user's right be harmed 
this protection being granted under the maxim that "first in 
time is first in right. " Appropriation is.governed by 
statute and case l aw. A perfected right is generally based 
on an actual phy sical diversion of a specific amount of 
water at a specific time and place from a specific source 
and its timely application to a recognized beneficial use. 
Thus, the right of use is tied to a date of original appro­
priation, an amount of water appropriated, and a particular 
use. So if there is a current use, it is correct to say 
there i s  a right, but it is of little value until the priority 
and amount of the right are determined with relation to all , other "rights" on the source. A right, without such legally 
binding prioritization and quantification, is an empty 
shell, protecting no one. 

-7-
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Prior to 1973 statutory and case law in Montana allowed ��r­
sons to obtain water rights in three ways: ( 1) by statutory 
filing under provisions of section 89-801, et seq�; (2) by­
simply using water diverted for a beneficial use; or (3) by 
having been i ssued a right in a court florree .,..,.s,,,,. ! -� � ·- , 

an adjudication process. 

Because of the uncertainties inherent in these practices, it 
was nearly impossible for any person to know without dispute 
what water rights he might have. Professor S tone reported 
in a 1973 Montana Law Review article that whenever Montana 
water users have a problem they are forced to bring it into: 
a court for resolution. The court then "renders a decree 
stating what the rights of tne parties are - � what th�ir 
rights are, that is, only as between parties to any particu­
lar lawsuit, not what their rights are with respect to anY 
and �11 challengers who may come along and start _trouble at 
a later date. " By adopting the Montana Water Use Act in 
1973, 1the Legislature attempted to establish � system for 
adjudicating existing rights that would establish the �alidity 
of these rights with respect to all possible challengers. 

:.·.without such a procedure there can never be any assurance of 
-what rights were "recognized and confirmed. " As Stone _ 

describes them, decrees under the former system are "neither 
permanent nor conclusive, and rights [granted in them] are 
neither clear nor secure. " 

Stone went on to detail whj ex isting rights cannot be readily 
·defined. He listed "the following reasons: 

1. 

2. 

The water right records are nearly us�less be��use: 

(a) The person filing a notice of intent to appro­
priate water may never have done �o; 

(b) The case of Murray v. Tingley stated that � 
person might obtain a valid water right by using 
water but without filing, so the record would nbt 
show many rights. 

Adjudications prior to the 1973 act often simply 
reduced an owner's property interP.st with little 

· or no expl_anation, which caused great uncertainty . 

3. Court inquiry into original water use needs and. 
the resulting possible court-ordered reduction in 
the quantity of a water right gives �nadjudicat�d 
right holders little certainty as to what right 
they might really have. 

4. Adjudications under former law were inconclusive 
because there was no way of joining all users in 
the legal action. As a result, decrees could be 
attacked by anyone affected by the use of water 
but who wa s not a party tb the-adjudication. 
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' The Montana Water Use Act attempted to remedy this situation 
by establishing a statewide sy stem of water rights adjudica­
tion. That system requires the Department of Natural Resources 
and Conservation to gather data needed to provide sufficient 
evidenc� of existing rights and £or court proceedings to 
conclusjvely identify existing rights by decree. 

One Subcommittee member posed a question in the face of all 
this uncertainty . Will a person have the same water right 
after an adjudication process as he had before? Professor 
Stone replied, "What y ou had before the 1973 Water Use Act 
is what y ou will be decreed after the 1973 Water Use Act, 
but it very well may not.be what y ou think y ou had. " 

Why adjudicate existing rights now? 

Having studied the problems wit� the identification of 
existing rights, the Subcommittee discussed whether it would 
be worthwhile to pursue adjudication and, if so, how soon. 
The following advantages of timely adjudication were identi-
fied: 

1. As our water right system developed, many overlap­
ping claims were made on water. This has resulted in an 
extremely confusing situation for a person who holds a water 
right. We need to know who now has what water right. 
Adjudication will help firmly establish each person's exist-
ing rights. 

· 

2. We need to establish an accurate basis upon which 
to make decisions for the allocation of new water rights. 

·Existing rights must be firmly established in definite 
quanti ties so judgments may be made as·, to the amount of 

-water that may be available in a stream for further appro-
priation by permit. The security of firmly established 
water rights is a must if we want to be able to put a maximum 
amount of water to beneficial use and allow for the orderly 
development of the state. Secure rights cannot be guaranteed 
without first adjudicating existing rights. 

3 .  When conflicts arise between Montana residents and 
·the federal government as to water rights reserved in con­
nection with Indian and other federally reserved lands, it 
will be extremely-helpful to show exactly what water has 

- .. been put to beneficial use. A well established adjudication 
system can assist water users in showing t.he court precisely 

what applied beneficial uses have been established. 

4. A comprehensive adjudication sy stem allows the 
state to take advantage of the state courts and to move 
expeditiously to determine the rights of all persons, in­
cluding the federal government, in the state. Montana now 
has.the authority and the opportunity as granted by Congress 
in the McCarran Amendment, 4 3  U.S.C. §666, to bring the 

-9-
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federal government and Indian interests into state courts 
and determine its water right along with all others. Without 
an established procedure for general adjudication the oppor� 
tunity to exercise this right is weakened and could be lost. 
The altern?.ti'.'C: ':lo-c.ld J:y:> ,,_dj'.:�.�c:ntion in f:.:C',erc:i. courts. 

5. Adjudication will fix the precise needs and right s 
of water users along free flowing streams, thus reducing the 
chance of expensive.emergency litigation in low water y ears. 

6. Proper water planning in the future depends on t he 
establishment of accurate records of water use. Adjudication 
will establish the necessary basic data needed to identify 
the kind and quantity of beneficial uses to which water has 
been p�t in Montana. Increasing pres�ures for new tises 
spawned by new technologies make planning capabilities very 
important. S uch planning is critical to the fut ure protec­
tion -6f our agricultural base. 

7. The state constitution requires recognition and 
confirmation of all existing rights to use water for bene­
ficial purposes. The constitution also requires the legis� 
lature to provide for the administration, control, and 
regulation of water rights, including est�blishment �f 
central water rights records. Adjudication is a nece ssary 
starting point in this process. The Montana Water Us� Act 
recognizes these requirements and has provided one possible 
avenue for implementing them. But the adjudication process, 
which is a key element in implementation, is proceeding too 
slowly. 

8. Full implementation of centralized records and 
administration will assure individuals what their rights 
are. �his, ��n turn, will facilitate buy{ng, selling, and 
transferring water rights. Adjudication is a necessary 
first step toward this goal. 

· 

9. �tate-assisted adjudication �ill h�lp settie ibcai 
issues and settle local conflicts with as certain a f inality 
as possible. �he process should lower ultimate Cdst s t o  
individuals. 

10. Gathering �ccurate data to establish rights becomes 
more difficult as both physical evidence and human with�§ses 
grow older. The Supreme Court once described the problem 
with witnesses thus: "The trial judges have beert confronted 
with aged witnesse.s who testified to what took place in 
early days. These venerable men, having more or less know-

. ledge of what they testifi�d about, frequently looked through 
mental magnifying glasses in atte mpting to recall forgotten 
things from bygone day s. "  The longer we wait, the dimmer 
will be the view of these by gone days. 

-10-
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How has the �djudicatiori pr6blem been handled in other 
states? 

Adjudication of water rights has been a costly and time­
consuming process in every state that has attempted it in 
earne st. Water rights statutes date back to 1879 in Colorado, 
1890 in-wyoming, 1903 in Idaho, 1905.in North Dakota, and 
1907 in South Dakota. Most adjudications implemented under 
these statutes are still in process or are still being 
revised and corrected. Despite continuous .and agonizing 
litigation and relitig�tion of rights and the lack of any 
kind of record of rights from which intelligent plannipg or 
distribution of water co�ld be derived, Montana:didn't even 
begin general adjudication until 1973. Despite the slowness 
of adjudication, virtually all states basically have the 
same procedure which varies mainly in which agency performs 
various functions. To date there has been no magic system 
devised. The dedication of adequate funding and effort 
remains the primary factor in successful and timely adjudi­
cation. 

Professor Stone pointed out that three methods predo�inate 
for settling water rights in the Western states: (1) the ·administrative system used in Wyoming, (2) admi�istrative 
investigation and court determination used in Oregon, and 
(3} a system derived from the Bien Code. Stone summarized 

these systems in the Winter 1973 issue of the Montana Law 
Review as follows: 

The Wyoming system authorizes the Board of Control 
to select streams £or adjudication, to publish notice 
of the investigation and hearing, and (after a hearing 
by the Division Superintendent) to make the determina­
tion of rights which is conclusive and binding upon 
all. An aggrieved person may appeal to the courts. 

The Oregon system starts out similarly to the Wyoming 
system, in that the State Engineer publishes and mails 
notice, conducts an investigation and hearing, and 
makes a determination of all rights� But then this 
administrative order of determination is filed in a 
circuit court, where interested parties may file 
exceptions, and from which emanates a final court 
decree of adjudication which is conclusive and binding 
upon all -- subject to appeal to the Supreme Court of 
Oregon. 

The Bien Code system derives its name from Morris Bien 
of the U. S. Reclamation Service, who drafted this 
system of stream adjudication in 1903. It provides for 
an administrator such as the State Engineer to prepare 
a hydrographic survey and transmit it to the state 
Attorney General who then brings pn action in court 
based upon the Engineer's findings and determinations. 

- 1 1-
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··Some of the states which use the Bien Code provide for 
publication of notice and a conclusive decree. 

The charts on the following pages were prepared by bave. 
Cogley, staff attorney of the Legislative Council. _The 
charts summarize the systems in use in selected Western 
states. 
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�ate of original 
adjudication statute 

:vho initiates 

Limitations on claims 
or allotment 

Who investigates 

Who pays cost of 
engineer study 

Who �akes preliminary 
findings 

:vho makes final 
decision 

Jurisdictional area of 
.tribunal making final 
decision (non-appellate) 

Conclusive 

Update procedure 

:'; 

1901 

,., 
. .. 

(§73-4-1) 
State Encjin:eer 

UTAH 

(§§73-4-3, 73-4�11) 
State Engineer 

State 

(§73-:4-11) 
State Engineer 

(§§73-4-12, 73-4-15) 
District Court 

(§§73-4-12, 73-4-15) 
Source or river system 

(§73-4-9) 
Yes 

(§§73-:-3-2 1 73-3-3) 
Permit system 

'•. ·" .
···•. ..,. 

TEXAS ' 

1917 

(§5.304) 
Texas Nater Rights Commission or 
Texas Water Development Board 

(§5.303) 
Maximum used any year between 
1963-1967 
(§5. 305) 
Texas Water Rights Commission 

State 

(§§5.309, 5.337) 
Commission 

(§5.322). 
District Court 

(§5.322) 
Source 

(§5.303(i)) 
Yes 

(§5.121) 
Permit system 

OREGON 

1909 

(§§539.020, 539.030) 
Water Resources Director 

(§§539.020, 539.120) 
Nater Resources Direcfor 

State 

(§§539.020, 539.130) 
Water Resources Director 

(§539.150) 
Circuit Court 

(§539.020) 
Source 

. (§539. 200) 
Yes 

(§§537.130, 540.520) 
Permit system 

.· .•
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Date of original 
adjbdic�tio� se�tute 

. ;·;ho initiates 

L:�itations on claims 
::>::: allotment 

�ho i�vestigates 

Who pays cost of 
e�gineer study 

�ho �akes preliminary 
J:' 4. -l:": .... l!1gS 

;\io :nai<e s f ina 1 
decision 
Jurisdictional area Of 
:ribu�al :naking final 

·decision (non-appellate) 
. 
.:o�cl•Jsive 

:.;pdate proce·dure 

·!· 
1 

NORTH ·DAKOTA 

1905 

(§61�03-16)' 
State engin�er via attorn�y 
general 

(§61-03-15)· 
State Engineer 

(§61-03-17) 
Private user 

(§61-0'l-16) 
Court 

(§61-03-16) 
Court 

(§6l-03-16J 
Source 

No (?') ... no publication 

(561-04-02) 
Permit system 

SOUTH DAl<OTA · 

1907 

(§46•10-1) 
\'later Resources Commission via 
attorney general 

(§46-10 ... 4) 
Nater Resources Commission· 

1890 

(§41-165) 

WYOMI�G 

Board of Control 

(§41-181) 
1 cfs/70 acres 

(§41-180) 
State Engineer 

()46-10-4) . I State 
State or consenting private party • 

(§46-10-2) 
District Court 

( §.4 6-10-2} 
District Court 

(§46-10-2) 
Source 

No - no publication 

(§46-5-10) 
Permit system 

(§41-180) 
Board of Control 

(§41-181) 
Board of Control 

Division (major drainage 
basin) 

(§41-190) 
Yes 

(§41-201) 
Permit system 
(§41-161) 

Tabulations 

.. , ,  
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Date of original 
adjudication statute 

Hho initiates 

Limitations on claims 
or allotment 

Who investigates 

Who pays cost of 
engineer study 

;vho ::1akes preliminary 
finci:-:gs 

Who :na�es :inal 
decision 

Jurisdictional area of 
tribu�al making final 
decision (non-ap�ellat�) 

Concl•Jsive 

Update procedure 

, MONTANA COLORADO IDAH�O�---

1973 

(§89-'-873) 
Department of Nat

'
ural Resources 

(§§89-871, 89-874) 
Department of Natural Resources 

State· 

(§89-875) 
District Court 

(§89-877) 
District Court 

css89-873, a9-877r 
Source 

(§89-877(5)) 
Yes 

(§89-880) 
Permit system 

1879 

(§37-92-302)' 
Water user - �he pres�nt Colorado 
statute does not spe'ak in terms 
of comprehensive adjudication 
since that has been accomplished 
in Colorado. 

(§37-92-203) 
Water Court referee 

(§37-92-203) 
Supreme Court (?) 

(§§37-92-301(2), 37-92-303) 
Special water court or referee 

(§37-92-304) 
Special water court 

(§37-92-203) 
Division (major drainage basin) 

Yes 

(§§3i-92-i02,�37-92-401) 
4-year tabulations - adjudicatiori 
of each new right 

"< ·u .. � 

1903 

(42-1406) 
Director of Water Resources 

(§§42-1401, 42-1408) 
Department of Water Resource 

(§42-1401) 
Department 

(§42-1410) 
Director of Water Resources . 

(§42-1410) 
District Court 

(§42-1407) 
Source 

(§42-1411) 
Yes 

(§§42-202, 42-222) 
Permit system 



. . 

How did the Montana Water Use Act propose to solve our 
water rights problems? 

The Montana Water Use Act established an entirely new system 
for acquisition and administration of water rights. Since 
1973 a 'l,·;ater right m-=-.y be ""r'":'-'�.--:--� '"::<:Jy '"''' 1'?��::r1it. ·.,.,\oe D-.­
partment oLNatural kesources and Conservation is r�quired 
to issue a permit if: 

{1) there are unappropriated waters in the source of 
supply: 

{a) at times when the water can be put to the use 
proposed by the appli�ant; 

(b) in the amount the applicant seeks to appropriate; 
and 

(c) throughout the period quring which the applicant 
seeks to appropriate, the amount requested is avail­
able; 

{2) the rights of a prior appropriator will not be 
adversely affected; 

(3) the proposed means of diversion or construction 
are adequatei 

{4} the proposed use of water is a beneficial use; 

(5) the proposed use wi ll not interfere unreasonably 
with other planned uses or developments for which a 
permit has been issued or for which water has been 
reserved; . 

(6) an applicant for an appropriation of 10,�00 acr�� 
feet a year or more, or 15 cubic feet per second or 
more, proves by clear and convincing evidence that 
the rights of a prior appropriator will not be ad­
versely affected. 

C learly, all prior rights must be known before items {l), 
(2) , and {6) can be known conditions. Therefore, in addition 

to the reasons stated previously, some method of determining 
existing rights is needed in order to provide a ratLonal 
base for administration of all water rights. 

The Montana Water Use Act requires the Department of Natu�al 
Resources and Conserv�tion to begin proceedings for the 
determination of existing rights. Proceedings are to begin 
first ·in areas wher� the problem is most urgent. The De­
partment of Natural Resources and Conservation has given 
the Powder River drainage first priority because .of looming 

-16-
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problems in that area. Proceedings have also been started 
on the Tongue and Big Horn Rivers in response to federal · 

lawsuits initiated to determine rights recerved for Indian 
reservations. 

As a f�zst step ln tne adjudication of a source, the depart­
ment i�required to gather data for the determination of the 
rights. Among data to be gathered are the following: 

(1) court decrees adjudicating water rights in a pro­
ceeding commenced prior to July 1, 1973; 

(2) declarations of.existing rights filed by each 
person claiming an existing right; 

(3) records of rights acquired under the groundwater 
code; 

(4) notices of appropriations filed under former statutes; 

(5) records of declarations filed under prior statutes; 

(6) records of statements filed in connection_with the 
Yellowstone River Compact legislation; 

(7) the findings of water resource surveys conducted by 
the department and its predecessor agencies; 

(8) the findings of inspections, surveys, reconnais­
sance, and �nvestigations made by the department of the area 
or source involved. · 

The department is then required to submit to the district 
court all data gathered, the names of all persons who filed 
a declaration, and the names of all persons who appear to 
have existing rights. The court subsequently issues a pre­
liminary decree; legal action may be entertained in disputed 
cases to adjust the decree. Following this process, a final 
decree must be issued. The decree must state findings of 
fact and conclusions of law upon which existing rights and 
priorities are based. For each person found to have an 
existing right, the decree must show: 

(1) the name and post office address of the owner of 
the right; 

(2) the amount of water, rate, and volume, included in 
the right; 

(3) the date of priority of the right; 

(4) the purpose for which the water included in the 
right is used; 

-17-



(5) the place of use and a description of the land to 
which the right is appurtenant; 

(6) the source of the water included in the right; 

(7) the place and means of divers�on; 

(8) the approximate time during which the water is used 
each year; 

(9) any other information necessary to fu l ly define the 
nature and extent of the right. 

The statute then states thae the fina l decree in each exist­
ing right determination is final and conclusive as to all 
existing rights in the source or area under consideration. 
After the fina l decree there sha ll be no existing rights to 
water in the area or source under consideration except as 
stated in the decree. 

In adopting the Montana Water Use Act the legislature intended 
to create order and c larity in place of the previous confusion. 

Now what is the problem? 

The purposes of the Montana Water Use Act are being recog­
nized as laudatory by more and more people. At the same 
time, it is unfortunately true that not one existing right 
has been identified under the act. 

The department has found that 70% of declared rights in the 
Powder River adjudication work are totally undocumented. 
That fact has resulted in the need to develop, train, and 
retain qualified staff in the field to gather adequ�te data 
to fulfill requirements of the· law. · . ·The department • s goal 
as presented to the Subcommittee "is to have a l l  field work 
on the Powder River completeq and ready for department at-
torneys by June 30, 1981. 

· 

At the rate the work in the Powder River drainage is proceed­
ing, the department estimates it will take 100 years and $ 50 
million to adjudicate all rights in the state. In addition, 
the Subcommittee believes that requiring district courts to 
adjudicate massive ·numbers of rights wil l  �envily overburden 
district·judges, many of whom are already overworked. 

There clearly is a prob lem. For all the reasons that a 
timely adjudication is nee�ed, a long delay in the process 
is unacceptable. 

-18-
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What can be done to solve the problem? 

The following alternatives have been mentioned as posiible 
solutions to one or more aspects of the problems outlined 
above. 

1. ,.. Do not adjudicate. This would certainly lessen the 
appropriations needed, but would accept the situation that 
existed before 1973 as reasonable. No firm basis for issuance 
of permits would exist. 

2. Streamline the existing system by reducing detail • 

This could be done by �cc�pting small filings as prima facie 
evidence of a right without field work� Similarly, ground­
water declarations could be taken at face value. Such 
simplification would make the process both faster and cheaper. 
The margin of error would be increased; risk of £uture 
litigation might be incurred. 

· · .. · 3. Require more proof of a right to be filed with the 
original declaration. Such a provision would require a 
certificate by an engineer or land surveyor attesting to the 
veracity of the capacity and location of water diversion 
systems, etc. This would be more accurate tha.n merely 

·accepting the declaration of the rightholder and would save_ 
the state some engineering costs. The rightholder would 

· 

have to pay the cost of the engineer or surveyor which he 
does not now pay. 

4. Require a declaration of all rights to be filed 
within five years and eventually adjudicate. This would 
provide an early estimate of the total number of existing 
rights to aid in planning. This could help sp�ed up the 
process. Some assistance to declarers would help make de­
clarations more accurate. The department has found right­
holders need assistance to enable them to file meaningful 

' declarations . 
.. , . 

5. Establish an administrative adjudication system. 
� This would reduce the pressure on the district court. · This 

idea was· rejected earlier by the Legislature because of the 
greater confidence the citizenry is felt to have in the 
judiciary as opposed to the bureaucracy. 

6. Adjudicate under the present system faster by 
spending more money. This could be accomplished by increas­
ing the appropriation to the department for the work or by 
finding additional revenues for the program through fees or 
special taxes. Increasing the appropriation may be required 
in any event, but serious political and practical limits 
must be recognized • 

.. -
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7� Require water-users to pay a fee for their water 
right. Such a fee could be collected when the declaration 
is filed, when the right is granted in the final decree or 
at some other time. It could be based on an estimated cost 
per acre, per water right, per quantity of water right, or 
on some other basis. A fee could be designed to cover the 
entire cost-of determining the right, be designed to split 
the cost between the state and the water user on a benefit/ 
cost basis, or be designed to merely reimburse a reasonable 
amount to the state. Ideally, costs would be apportioned in 
proportion to value received. 

8. Establish a system of water judges. This would 
·relieve the burden on the district judges and would encourage 
more consistent decisions across the state. 

'l'he .Subcomrni ttee' 5 _proposal, included in this report, combines 
several of these options into a system the Subcommittee be­
.l.iev�s will work for Montana. 

What is a preference _system? 

When there is an ample amount of water for all who wish to 
use it, no coriflicts need arise among users. Shortage 
creates conflicts. Conflicts may be resolved by operation 
of law. Our pres·ent system provides that when two appro­
priators come into �onflict bver using a too small amount of 
water, the appropriator whose right was first in time'has 
the first right to use the water. bnder a preference 
system, a statute says that certain classes of use are 
highe� than others. I£ a conflict arises, the higher use 
prevails over the lower use. Preference systems enacted in 
other states have· ·not been. implemented, according to Pro-
fessor Stone. 

· · · 

If Montana were to adopt a preference system, pre-1973 water 
· rights could be affected only by condemnation. The adjudica­

tion process would thus have to be completed s� the property 
right being taken �ould be clearly identifiable. 

Based on the fact that no clear need has been established 
for a preference system and the fact that the priority 
system-could supersede the existing system only with diffi­
culty, the Subcommittee decided not to consid<=>r the prefer­
ence system further. 

.. 
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APPENDIX . 

RECOMMENDED BILL 
TO ADJUDICATE WATER RIGHTS 
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46th legislature lC 0094/01 

1 biLL NC. __ _ 

-

2 INTkUOLJCE:D BY 

3 

4 A EILL FOR AN ACT ENTITLEO: "AN ACT TG ADJUDIC�TE CLAIMS CF 

5 EXISTI �G WATER f<luHTS· IN ,'10NlANA; M1ENCING SECTIONS 3-1-101, 

6 3-1-102, 3-1-lCOlt 3-1-lUlOt 19-5-301, 19-5-404• 85-l-102, 

7 tiS-2-114, 85-2-4Ult aj-2-405t A�O 

8 85-l-406, MCA; REPEALI�G SLCTIONS 85-2-2Ul THRCUGH 65-2-210, 

9 MCA; AND PRUVIDIN� A� �fFECTlVE: DATE." 

11 BE IT ENACT�O BY TH� LEGISLAlUk� Of THE �TATE OF �QNTANA: 

12 /it:..\Lll.C.IlQ!j� Section 1. h'ater courts established. {1) 

13 T o  adjudicate existing Wdter riqhts, a system of water 

1 4  courts i s  establish�d. A water court shall be presided over 

15 by a water judge. 

16 ( 2 )  Ther e shaJl be one water judge for e�ch water 

17 cour� district. A water judge may sit in any district. 

1.8 ( 3 ) The gover nor sha-ll designate one water judge t o  

19 serve as chi�f water judge. The chief water judge may 

20 distribute caseload5 <Hnon•: ttle several water judrJes on an 

2 1  equitable basis. The chi8f water judge shall be assigned t o  

22 a district and shdl J hear ca�es in that district o n  an 

l3 efjuitable basis with the ottv�r jud9es. Tha chief water 

2 4  jud(Je in con�ultati on wi tll the oth�r water jud�es shall 

25 determine the site� ot the oftices of the �ater courts • 

. . 
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1 

2 

3 

4 

LC I)Q q 4 /U l 

C C U f" t  d i s t r i c t s  

d e f i n e c . ( l ) l h e r �  a r e  t o u r  w a t e r c ou r t  � i s t r i c t s  w h o s �  

b o un d � r i e s a r e  f o r m e a  o y  . t h e  n a t u r a l d i v i de s  b e t w e e n  

d r a i n a g e s  a n d  t h e  u o r d e r s  o f  t h e  s t a t e o f  M o nt a n �  d n d  � h i c h 

5 a r e 6 e s c r i b e d  a s  f o l l o w s : 
. 

( a )  l h e Y e l l o � s t o ne � i v e r  b a s i n  w at e r  c o u r t d i s t r i c t  

1 c on � i s t s  c f  t ho s E  a r e a s  d r � i n ed by t h e  Y e l l ah s t o n e  � n j . 

L i tt l e  M i s s o u r i R i v e r s a n� dn y r e m a i n i n g a r e a s  i n  C a r t e r  

9 C o u n t y .  

1 0  ( b ) T fl e  L o  ... e r  M i s s o u r i R i v e r  B a s i n  � a t e r  c o u r t  

1 1  d i s t r i c t c o n s i s t s  o f  t h o se a r e a s  d r a i n e d b y  t h e  M i s s o u r i 

1 2  R i v e r  f r om be l c w t h e  !'lO U t h  o f  t he M a r i a s i U v e r  .ct n d  a n y 

1 3  r e m � i n i n g a r e a s  i n  G l ac i e r  a n d  S h e r i d a n  C o u n t i e s .  

1 4  ( c )  T n e  U p p e r  M i s s o u r i R i v e r  B a s i n  w a t e r c o u r t 

1 5  d i s t r i c t c on s i s t s  o f  t h o s e  a r e � s  d r a i n e d  by t he M ; s s o u r i 

1 6  P i v e r  t o  be l o w t h e  mo u t h  o f  t he M a r i a s R i v e r . 

1 7  

l B  

( d )  T he C l a r k  f o r k � i v e r  B a s i n  w a • c i  c o u r t d i s t r i c t  

c o n s i s t s  o f  t h e a r � a s  dr a i n ed b y  t h e  C l a r k  F c r k R i v e r ,  t h e  

1 9  K o o t e n a i H i v e r  a n d  an y r e,ua i n i r. g a r e a s i n  L i n c c l n C ou n t y .  

2 0  ( 2 ) �� tle ne v c r  a q u e s t i on a r i s e s  c o nc <= r r. i n g w h i c h ·� a te r  

2 1  c ou r t h a s  j u r i s d i c t i o n e v e r a d j u d i c at i ? n o f  an e � i s t i n q 

2 2  r i g h t . t h e  q u e s t i on s h a l l b e  s e t t l e d  th r o u g h  c o n s � • t a t i o n 

2 3 w i t h t he w a t e  r j u <! g e s i n v o J v e d , s u b j (! c t t o r e v i e w b y t h c 

2 4  c h i e f � a t e r  j u d g e .  

2 5  

- l. -

e x  p€ n s e s , an d 
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1 

2 

3 
•• .. 4 

j 

6 

7 

8 

9 

1 0  

1 1  

l l 

1 3  

1 4  

1 5  

1 6  

1 7  

; 1 8  

1 9  

2 Q  

2 1  

2 Z  

2 3  

2 4  

2 5  

; 

r � ' 

L C  U Q -}4 / 0 l 

r e t i r em e n t  o t  w a t e r  j u a � e s . ( 1 )  A w at e r  j u d q e  i s  en t i t l e d t o  

t h e s a l a r y a n d  e x p en s e s  a ut ho r i z e d  b y  l a w f o r  d i s t r i c t 

j u d q e s . 

( 2 )  A w at e r j u d g e  sh a l l p a r t i c i pa t e i n  t h e = . M o n t a n a 

j u d g e s • r e t i r e m e n t  s y s tem e s t a b l i s he d  i n  T i t l e  1 � .  c h a p te r  

s ,  o n  t h e  s am8 b a s i s a s  a d i s t r i c t c o u r t  j ud g e .  

tlf��LJLQ �  � e c t i cn 4 .  J u r i s d i c t i on o f t h e  wa te r 

c ou r t . ( l )  A w a t e r  c ou r t  h a s ex c l u s i v e j u r i s d i c t i o n i n  

m � t t e r s  a r i s i n g i n  r e l a t i o n t o  t h e d e t e r � i n a t i o n a n d  

i n t e r p r et a t i o n o f  e x i � t i n g  w at e r  r i g ht s u n d e r [ t h i s a c t ] .  

I t  i s  t he i n t e n t o f  t he l � g i s l a t u r e  tha t a l l s u c h  w a t t e r s  b e  

b r ou g h t i n  o r  i m m e d i a t e l y  t r a n s f e r r e d t o  a w a t e r  c o u r t 

u n l e s s  w i t n � s s e s  ha v e  o e en s wo r n  a n d te s t i mo n y  h a s  b e e n  

t a k e n  b y  t h e  d i s t r i c t c o u r t .  

( l )  T h e  j u r � s d i c t i on of t h e  w a t e r  c o u r t  i n c l u d e s 

j u r i s d i c t i o n t o  a p p o i n t a•l<'l s up e r v i s e W .:J t e r  c o rr m i s s i o n e r s  .i n 

t he s a m e  ma n n e r  a s  a u t h o r i z �d f o r d i s t r i c t j u d g es . 

( 3 )  T he d i s t r i c t c ou r t  s ha l l � s s um e j u r i s d i c t i o n o v e r 

en f or c ement o f  t h e  p r o v i s i o n s  o f  a f i n a l  

p r o v i d e d  i n  [ s � c t i o n  2 4  o t  th i s  a c t ] • 

dec r e e  i s s u e d  a s  

( 1 ) T h e  w a t e r  

c o u r t s ha l  I m a k e  r u l e s ,  i n c l ud i n g r u l e s o f e v i d e n c e ,  

n e c e s s a r y  t o  d c c o m p l i s h t n e  p u r p o s e s o f  [ t h i s  3 c t ] •  

( 2 ) E x c ep t  d S  m a y b e  s p ec i f i c a l l y  p r o v i d e d  i n  t h i s 

s e c t � on , p r oc A d u r e s  e s t a t l i s h e d  i n  r i t l e 2 5  a p ; l i c a b l e t o  
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l c i v i J p r o c e d u r e  i �  t he d i s t r � c t � ou r �  a pp l y � p  �h� �� �� r 

2 c ou r t . 

3 

5 � � t hp r i z �d �Y q r d e r o t  t n� � � t � r � pu r t .  

1 j u d·J � ·  · ( l ) 

c:t ques t i o n e o:J . 

1 0 

1 2  

1 5  
·•. ·. 

1 �  w a t t c r  P r l C3w ye r  ' t h � f  . .  

l ? 
1 8 

p r cy � o u s l y p r � c t i � e � ' �� s e r y � �  �u r i n g � � e n  � � �R � i �t i qn � �  � 

� awys r � o �c e r n i n g t h e  w a t t � r  o r  t n e  j u d ge q r  t�e l � �re r h� s 

! ?  b e e n  a �ate r j a l � i t n e s s c�nce r n i n g i � ;  

2 0 

l l s u ch c � p a c � t � pa r t i c i pate� a s  c o u n s e l , � dv j � e r , P r  wqtPr � a � 
2 l � i t �� s s  c on c e r n i n g the r r o� ee d i n g o r  e x p r � s s e d � n  qp j n j cn 

2 1 � on c � r n i n tJ t h e  m e r i t s p f  t p \� p.:t r t ! c u l a r  c a s e  ! n  � o� t r q � � r s y ; 

( d � i f 
2 5  f i duc i a r y ,  or  h i s  s pou s e  o r  m i no r c h i l d  r e s i d l fl f:J i fl  h j s 

. . . 

' 
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1 h o u s e h o l d  h a s  a f i n a n c i a l i n t e r e s t  i n  t h e  s u b j e c t m a t t e r  i n  

2 c o n t r o v e r s y  o r  i n  a p a r t y  t o  t h e  p r oc e ed i n g o r  a n y  o t h e r 

3 i n t e r e s t t h a t c o u l d  b e  s u � s t a n t i a l l y  a f f e c t a d  b y  t h e  o u tc om e  

4 o f  t h e  p r o c e e d i n g ;  o r  

5 ( e )  i f  h e  o r  h i s s p o u s e  o r  a pe r s o n w i t h i n  t h e  th i r d 

·· �  

6 d e g r e e  o f  r ei � t i o n s � i p  t o  e j t h e r  o f . them ( a s  c a l c u l a t e d  

7 a c co r d i n g t o  7 2 - 1 1 - 1 0 1  t h r o u q h 1 2- 1 1 - 1 0 5 ) o r  t h e s po u s e o f  

8 s u ch a p e r s o n : 

( i ) � s  a p a r t y  t o  t h e  p r o c e e d i n g o r a n o f f i c e r ,  

1 0  d i r e c t o r , o r  t r u s t e e o t  a p a r t y ;  

1 1  ( i i ) i s  k no wn D y  t h e  j u d g e  t o  h a v e a n  i n t e r e s t t h a t  

1 2  c ou l d b e  s u b s t a n t i a l l y  a f f e c t e d b y  t h e  o ut c o me o f  t h e  

1 3  p r o c e e d i n g ;  

1 4  ( i i i )  i s. t o  t h e  j u d g e ' s  k n o w l e d g e  l i ke l y t o b e  a 

1 5  m a t e r i a l w i t n e s s  i n  t h e  p r o c e ed i n g . 

1 6  { 3 )  A w a � e r  j u o y e s h o u l d i n f o r w  h i m s e l f a b o u t  h i s  

1 1  p e r s o n a l and f i d u c i a r y f i n a n c i a l  i n t e r e s t s  a n d  m a k e  a 

1 8  r e a s o n a b l e  e f f o r t  t o  i n f o r m h i m s e l f a bo u t  t h e  pe r s o n a l 

1 9  f i n an c i a l i n t er e s t s  o f  h i s s p o u s e  a n d m i no r  c n i l d r e n  

2 0  r e s i d i n g  · i n h i s  h ou s e h o l o .  

l l  , ( � ) F o r  t h e  p u r p o s e s  o f  t h i s  se c t i o n  t h e  fo l l ow i n g 

2 2  d e f i n i t i o n s a pp l y :  

( a )  � � r u c e e d i n s u  i nc l u d e s  p r e h e a r i n g ,  

2 4  � p p e l l � t e  r e v i e w � o r  o t ner s t a g e s  o f  a d j u d i c a t i on .  

h e a r i n g ,  

2 5  ( b )  h � i d u c i a r y " i n c l u d e s  s u c h r e l a t i o n s h i p s a s  

- 5-



L C  0 0 '1 4 / 0 1  

1 e x e c u to r ,  a d � i n i s t r at o r , t r u s t e e ,  o r  g u a r d i an .  

2 ( c )  " F i n a n c i a l  i n t -a r � s t "  me a n s  ow ne r s h i p  of a 1 e g a l  

3 e q u i t a b l e i n t e r e s t ,  h o w e v � r  s � a  l l ,  o r  a r e l a t i on s h i P 

d i r e c t o r ,  a c.i v i s e r ,  o r  o t he r  

5 a f f a i r s o f  a p a r t y ,  e x c e p t  t h a t : 

a c t i v e p a r t i c i p a n t i n :  

c r  

a s  

the 

6 ( i ) .ow n t: r  s h i p  i n ·  a m u t. u a  1 · o r  c o m m o n  i r w e  s t m e r'} t  f u n d  

., t h a t  h o l d s s e c u r i t i e s i s  fl O t  a f i n a n c i a l 

8 s e c u r i t i e s  un l e s s  t he j u d g e  p d r t i c i p a t e s  i n  t h e m a n � y e m e n t  

9 o f  t h e  f un d ;  

1 0  ( i i ) a n  o f f i c. e i n a n  .e d u c a t i o na 1 ,  r e l i g i o u s , 

1 1  c h a r i t a b l e , f r a t e r n d l , o r c i v i c . o r g an i z a t i o n i s  n o t  a 

12 f i n an c i a l i n t e r e s t  i n  s e cu r i t i e s  h e l d  by t he o r g a n i z it t i o n ;  

1 3 " ( i i i )  t h e  p r o p r i e t a r y i n t � r e s t  o f  a p o l l c y n o l d c r  i n a 

1 4  m ut u a l  i n s u r a n c e  c o m p a n y o r  a d ep o s i t; o r  i 11  a m u t u � l  s .: v � ng s  

1 �  a s s oc i a t i on o r  a s i m i J a r p r op r i et a r y i n te r e s t  i s  a f i n a n c i a l 

1 6 i n t e r e s t  i n  t h e O r<::J a n i L a t i o n o n l y i f  t n e  o u t c o me o f  t h e  

1 1  p r oc e e d i n g c o u l d  s u b s t �n t i d l l y a f f e ct t h e  v a l u e  9 f  the 

1 8  i n t e r e s t ;  a n d  

1 9  ( i v ) o w n e r s h i p  o f  g o v e r n m e n t  �e c u r i t i e s i �  a f i na n c i a l 

2 0  i n t � r es t  i n  t h e  i s s u e r  o n l y  i t  t h e  ou tc om e  o f  �he p r o � e e a i n g 

2 1  c o u l d  s u b s t an t i a l l y  c:. f f e c t  t h e  va l u e o f  t he s e c u r i t i e s .  

2 2  ( 5 ) • w a t e r  j� G g e  m � y  � c c ep t f r o � t he p a r t i e s to t h e  

2 3  p ro c e e a i n g a wa i v e r o f  d n y  g r o u nd f o r  d i s q u a l i f i c � t i o n i f i t  

24 i s  p r e c e d e �  u y  a f u l l d i s c l o s u r e  on t h e  r e c o r d o f  t h e  b a s i s  

2 5  f o r d i s q u a 1 i f i c .3 t i o n .  

- b-
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1 _ ( 6 )  T h e  p r o c e d u r e  f o r  d i s q u a l i f i c a t i o n ,  o f  a w a t e r  

2 j u dq e  s p e c i f i e d i n  t � i s  s e c t i on i s  e x c l u s i v e • 

3 .Nfh'_.sfLI.lil�� S e c t i on 7 .  4 p p e a l s  f r orr. wa t e r c o u r t .  T h� 

4 s u p r e m e  cou r t  h a s ex c l u s i ve j u r i sd i c t i cn ov er a p � ea l s f r o m a 

\oi a t e r c o u r t . Appe a l p r o c e du r e s  s h a l l be  g o ve r n e d b y  t h e  

6 : �; M o n t an a · fw l e s o f  A pp e l l a te C i v i l P r oc e cu r e .  

J .  Nf.kL�U lll � S �C.: c t i on e .  Q u a l i f i c a t i o n s  o f  a wa te r 

8 j ud g e .  T o  b e · 
e l i g i b i e  to s e r ve a s  a water  j u dg e ,  a p e r s o n  

9 m u s t  h a v e the q u a l i f i c a t i o ns o t  a d i s t r i c t  c ou r t  j u d g e  

· 1 0 r eq u i r e d  b y  A r t i c l e  V I I ,  s e c t i o n 9 ,  s u b s e c t i o n s ( 1 ) th r o ug h 

1 1  ( 3 ) •  o f  t he c on s t i t u t i o n ot M on t a na . A w a te r j u d g e  s h a l l 

1 2  r es i d e w i t n i n  t he s t a te .  

1 3  Hfh-�CllD� S e c t i on 9 .  C r ea t i on , 

1 4  f un c t i o n ,  a n d  t e r m i na t i on ot  · w a t e r 

c ompo s i t i on ,  

j u d g e no m i n a t i n g 

1 5  corrm i s s i on .  ( l )  A w a t e r  j udge  n o m i na t i n g c o mrr i s s i o n i s  

1 6  c r ea t e d . I t s  t u nc t i o n i s  to p r o v i d e - th e  gov e rno r w i t h 

17 n om i n ee s f o r a p po i n t m e nt a s  wa t e r  j u d g e s . T he corr m i s s i o n 

1 8  s h a l l b e  c o mpo s e d o f  s e v en me mb e r s ap �o i n te d  a s  f o l l ow s : 

1 9  ( a )  two me mb e r s o f  the h o u s e  o f  r e p r e s en t a t i v e s 

2 0  a pp o i n t e d  b y  t h e  s p e a k e r ,  n o t  mo r e t ha n  one o f  w hcm  i s  f r o m  

2 1  t h e  s a m e  p o l i t i c a l p a r t y ;  

2 2  ( b ) t w o  me m b e r :; o t  the S € n a te ap ? o i n t e d b y  t h e  

2 3  p r e s i d e n t . n o t  mo r �  th�n on e o f  w h o m  i s  f r ow t h e s a m e  

2 4 p o l i t i c. a l  p a r t y ; · 

2 5  ( .C ) o n e  m e rr bt> r a p ;>o i n t e d  b y  t h e  go v � r n o r ;  

- 1 -
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6 
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�� ) o n e  �effib� r appo j r tf �  py t n� ��p r,m� . f ?P rt i 
{ e ) ?��  � e w b e r �p�o l r t e �  b y t n e  � 9� r g  A f  � � r � � t 9 ( �  p f  

the s t a t e b 3 r  o t  Mon t ana  • .f ; . � -- � �- _ , . ., • • t;  • ' l • ! • :- ' :_ :  ' -� - � ---

( 2 )  t ppo ! nt�� rt �  �0� � 1 ��  ma�� l � ! 1� l n �8 .s� r�  e f  t�s 
e f f !;  c t. i v € d a t e 0 f t h ; s .s ec t j c fl ] • , : :  • : : � f ,1 , ·  � �  � � - t j ; , >. _1 _ ! · � , :i- > ·. • 

.. 1 · - "_ •  � ·:-

( 3 )  
\ . � 

'> 

l r  th� · ���nt ? f  � ����r f r �  f h� RP� i t l 8n ln� l l J'e [ -�- : 

7 f ! l l �� a s i n t h e �� rr e r �f th� p r j g i n a l  � PPP i nt�� nt • . - . . . . ' . ' . . . . .  '
: : . .  � . - . 

.- -

8 

l 6 

� 2  
2 3  

2 5  

{ 4 ) t :-

. � h i � f  � ar�r  � � ���  �n� f i Y� pe r � �n� f 9 r  pP� ! t i �n �  
j u qg e s �  

' . ! ·-

f r o m  

T h e 
: ( t 

and 
' ! i '  

j u� :-.1 � + . . · .  

c o nd u c t 
� � ! : 1 � '

· - . � . 

rq� � n� t i nQ f e m� i � � � 8n 
H : � t::L!� ! r�� � Jm�� r  

� h �  1 1  
1; �� 

�ron � �� .a � F � p t � �c �  Pf  ��PR ! n�m� n� �� P�� � n���  � �  . . ' . : . 

Not  
·1 .  

c o mm i s s i o n ·: � j f ' ' • ·; ' · • �� : I 

l a te r  : , ,  . . . ! 

l i s t s  

o f  
• · ) 

w a t e r  
•_- . ' I • • � • 

tn r � e  o t h e r  
• 0 : T • � ff ! ! • ' t 

�h.J l l . 1 � . ' 

wa t e r  
'·' - :  : . . I 

A P, p o i n t me nt o f  w a t€ r � • _ • •  � r : · • } • l · i iS" .::·: �. . � 
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8 
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l l)  

1 1  

: ·- · ·. l l  

1 3  

1 4  

1 5  

1 6  

.. _ :. , · 
1 7  

�- l U  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 S  

• .  

l C  00 9 4 / 0 l 

tc f d l  v a c � n c y . { 1 ) I f  a v a c a n c y  o c .: t" " � t h e g o v e r n o r s h a l l 

lli ? r�,�,. a s p r o v i d e d  to r t t1e a p po i n t rr e r. t "' ' a d i s t r i c t j u d ge .  
{ l ) A pp o i n t m e nt s  t o  s u bs eq u e n t  ' � '  � s  s ha l  1 b e  ma d e  i n  

t he:: � � e ma nn e r  a s· f i 1 1  i n y ,'J v a c a n c y . 

)f.!!_llU .. UEh · � e c  t i l.)n 1 1  • H at e r  · te r ril  f-" 0 .  

e f f i e @ .  l he t e r �  o f  o f f i c e f o r w a t e r· J "� � e s i s f r c m  J u l y  1 ,  
1 � 7 '1 �  t o  J u ne 3 0 ,  . l 9 L S . A f t•= r J u n �  _\ 1..' �  \ �u s ,  t h e  t e r m  o f 

o f f i c 2 o f a wa t e r j u d g e i s  4 y e a r s , s. ... . �' l \-\ c t t o c o n t i n u � t i o n 

o t  t h g  wate r c o u r t  s y s t e m  b y t he l e g i s l � t u r e . 

hliLllC..Ill� � e c t i on 1 2 .  C l a i n· '' t e x i s t i n g wa t e r  
r i g h t  f i l i n g  s t a t e m� n t o f . c l a i m r � �\l i r e d - - e x em p t i o n s �  
( 1 ) A jl e r s on c l a i m i ng a n e x i s t i n g r i "h \ , u n l e s s e x e mp t e d  

be l o w ,  s ha l l f i l e  w i t h . t h c  wa t e r  c o u t t f o r t h e  wate r c o u r � 

d i s t r i c t  w h e r e i n t h e d i v e r s i o n  occ u r s n� ' a te r  th an J un e  3 C � 

l 9f U ,  a s t a t e me nt o t  c l C1 i ;,. f o r each w ,l t ,, , r i g h t a s s e r t e d  o n  

a f or rr  p r o v i d ed b y t h e  J e p a r t me nt o f h ,\ tu r a l  re so u r c E:: s a n d  

c on s e r v a t i o n . l f  t h e r e i s  a c l a i me d r ' � h t  w i t h n o  d i v i s i o n ,  

t he f i l i ng s h a l l  b e  m a tl e i n t he d i � t t i c t wh e r e t h e  u s e  

o c c u r s . 

( 2 ) C l a i m s for  e x i s t i n�J r i g h t s.  f o r 1 i v e s to c k  a n d  

d om� s t i c u s e s b a s e d u p o n  i n s t r e a m t ' o w o r  g r ou n d w a tE r  

s o u r c es a n d  c 1 a i n ; s  f o r r i gh t s  i n c  l \ t t h � u  i n  a d e c l a r a t i o n 

f i l e d p u r s u a n t  t o t 1 a: o r de r o f a d i s t r h: t  c ot; r t i s s u e d  u n d e r  

s e c t i o n s a a n d 9 o t  C t1 a p t� r  4 :> l ,  Lajs C l  l 9 7 3 ,  a s  a m e n d e d , 
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a r e  e x e mp t  f r o m  t ne f i l i ng - r e q u i r e m e n t s o f s u b s � c t i o n ( 1 )  c f  " 
t h i "'S  s e c t i o n .  S u c h  c l a i m s ma t ,  h o w e v e r ,  b e  v o l u n t a r i l y 

f i l e d .  

tll1LllC.liQN� S e c t i on 1 3  • .D e p a r t m e n t  o f  f i s h a n d  q a rr e  

t o  r e p r e s e n t  p u b l i S:  r ec r e <� t i o n a l  u s e s .  l he d e p a r t me n t  o f  

f i s h a n d  g a m e s h a l l e x c l u s i v e l y  r e p r e s en t t i l e  p u b l i c  f e r  

p u r p o s e s  o f  e s t a bl i s h i nJ a n y  p r i o r a n d e x i s t i n g p u bl i c  

r e c r e a t i c n a l  u s e  i n  e x i s t i n g r i g h t  � e t e r m i r a t i o n s  u n de r 

[ s e c t i o n s  1 2  t h r o u J h  2 b ] t  p r o v i d e d  t h a t  t h e  fo re go i n q s h a l l 

n o t  be c o n s t r u e d  i n  a n y ma nn e r  a s  a l e g i s l a t i v e 

d e t e r m i na t i on o f  w h e t he r o r  n o t a r e c r e a t i on a l u s e  s o ug h t  t o  

b e  e s t a b l i s he d  p r i o r t o  J u l y  1 , 1 � 7 3 ,  i s  o r  wa s . a  t en e f i c i a l 

u s e .  

W:!L�Ul.Uti... S e c t i on 1 4 . S ta t e me nt o f  c l a i rr.  

c o n t e n t s .  { 1 ) l he s t a t e m 8 nt o f  c l a i m f o r  e a c h  r i g � t  s h a l l 

i n c 1 u d e  s u b  s t a n  t i a 1 I y t t1 c f o l I o w  i n g : 

( a )  t h e  n a me a n a  m a i l i n g  a d d r e s s  o f  t h e  c l a i ma n t ;  

( b )  t h e  n a nw o f  t h e  w a t e r co u r s e o r w a t e r  s o u r c e f r o m 

w h i c h t he r � g h t  t o  d i v e r t o r  ma k e  u s e  c f  wa t e r i s  c l a i m e d ,  

i f  a v a i l a b l � ;  

( c )  t h e  q u a n t i t i e � o f  w a t e r a n d  t i me s  o f  u s e c l a i m e d ; 

( a ) t h e  l � g a l  d e s c r i p t i on ,  w i t h r e a s o n a b l e c e r t a i n t y , 

o f t he p o i n t  c r  p o i n t s o f  d i v e r s i o n a n a  p l a c e s o f  u s e o f  

w a t e r s ;  

( e ) t he p u r  p o s t?  o f  U S l  .. , i nc I u d  i n<:; ,  i f  f o r  i r r i �� a t i on , 

- I CJ -
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1 t h e  n u � b e r  o f  a c r e s i r r i g � t c d ; 
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z ( t ) t he a p p r o x i m a t e  d a t e s o f  f i r s t  p u t t i n g w a t e r  t o 

3 b en e f i c i a l  u s e  fo r t h e  v a r i ou s a w o u n t s a n d t i me s c l a i me d  i n  

4 s u b s e c t i o n ( c ) ;  a n d  

5 ( g )  t he s � o r n s ta t e me nt t h a t  t h e c l a i m  s e t  f o r t h  i s  

6 t r u e a n d  c o r r e c t t o  t h �  be s t  o f  c l a i m a n t ' s  k no � l e d ge a n d  

1 b e l i e f.. 

8 { 2 ) l he c l a � m a n t m a y  s u n w i t ma p s , p l a t s ,  a e r i a l 

9 p h o t o g r a p h s ,  de c r e e s ,  o r  o t he r ev i d e n c e  i n · s up p o r t  o f h i s  

1 0  c l a i m . 

1 1  t:J..E�..Ekll.QH� S e c t i on l S .  A u a n d on me nt b y  f a i l u r e  t o  

f i l e  c l a i m . T h e f a i l u r e  t o  f i l e  a c l a i m o f  a n  e x i s t i n g r{2
�. -

h
_
t ______ : ___ _ 

1 3  a s  r e q u i r e d  b y  [ s e c t i on 1 2 ) e s t a b l i s h e s  a r e b u t ta b l e 

1 4  p r e s Lt mJ • t i  o n  c f  a b a n d on m e n t o f  t h a t  r i g h t .  

1 5  Nf.!L.s..EUlil .f::h :S e c t i o n 1 6 . C l a i m t o  co n s t i t u te p r i m a 

l b  f a c i e  e v i d e n c e .  A c l a i m · o f  an e x i s t i n g r i gh t f i l e d i n  

1 7  a c c o r da n c e w i t h [ s e c t i on l L ] c o n s t i tu t e s  p r i m a f ac i e  p r oo f  

1 8  o f  i t s c o n t e n t  u n t i l t h e  i s s u a n c e  o f  a f i n a l  d e c r e e .  

1 9  l:lll:L�fi:.I.l.Qt:L�. s � c t i c o  1 7 . N o t i c e  o f  r e q u i r e me n t t o 

l O  t i l e c l a i m . T he a e � d r tme nt s h d l l p r o v i d e n o t i c e o f  t he 

2 1  n�q u i r e me nt t o  f i l e a s t a t e rnP. nt o f  a c l a i m  o f  a n  e l( i s t i n g 

2 2  w a t e r r i g h t  i n  s u b s t .:s n t i a l l y  t h e  f o l l o w i n g f c r rr: :  

2 3  h" AT E i<  K l G HT S  i� U T I C t 

F A l l U k f  1 0  f l U.:  A CL A !t-i A S  i< C: Qt; I R. t O  � y  L A w  :..J I L L  R E S U L T  2 4  

2 5  L �  A IU:: H U TT A f· l t 1-' 1-\ E � U 1'"1 P r l :J ,lj l H A T  T H E  W A f E: R K I G H f OR C L A I M E D  
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W A T � �  R I Grl T  H A S  B � E �  A B A ND ON E D .  { T h i s i n t r o d u c to r y  s e n te n c e  

s h a l l b e  p r i n te d  i n n ot l e s �  th a n  1 2- p o i nt bo l d f a ce t y p e . )  

T h i s .i � n ot i c e o f  c on une f)ce rr. e r t  o f  p r o ce du r e s fe r th e g e ne r a l  

a d j u d i c a t i o n o i  e x i s t j n g r j gh ts t o  t h e u s e  o f  w at e r  a n d  o f  

the r e q u i r em e n t  t o  f J J e -a c l a i w  f or ce r ta i n  r i s h t s .  E v e r y 

p � r s p n , i n c l u d i n g �, u t  n o t ·  l i rr i t e d  t o  a n i n d i v i d u a l , 

par t n e r s h i p , a s s o c i a t i on ,  p u b l i c o r  p r i v a te c o r po r a t i on ,  

c i t y  o r  o t h e r  m u n i c i p a l i t y ,  c o u n t y , s t a te agen c y  o r  t h e  

� t a t e  o f . Mo n t a n a , a nd ie d e r a l  a g e n c y o r  t he U n i te d  S ta t e s  o f  

1 0  Ame r i c d �  a s s e r t i n g a � l a i m  t o _ a n e x i s t i ng r i g h t  to t h e  u s e  

n ' 0 f w a t e r  w h i c h w 0 u l d 'be p r 0 t € c ted u ,  de r t h e  � a w a s j t 

1 2  e x i � t ed p r i o r to J u l y l t  1 � 7 3 ,  i s  no t i f i ed t h a t  a s t a t em e n t  

·: l;:) of c l a i lll t o  t h a t  r i gh t  i s  r (! q u i r e d  t o  b e  ' t i l e d w i t h t h e  

1 4  w at � r  c ou r t t o r  t h e  w a t e r � o u r t  d i s t r i ct w h e r e i n  w a t e r  i s  

� 5 d i v e r t e d  o r  � 5 e d  f o r  the . r i gh t  c l a i me d  n o  l a te r t h a n  J un e  
. .  . . 

l b  ' 3 0 ,  1 9 8 3 .  t l a i ms f o r s to c k a nd d ome s t i �  u s e s  b a s e d  u p o n  

�1 
1 8  

i n s t r e� m  f l ow o r  g r ou n d � at e r  � o u r ce s  a r e e x e m p t  f r o m t h i s  

r e qu i r e me nt i h o w e v e r ,  c l a i m s f o r  su c h  u s e s  ma y b e  

v o l u n t.a r i l y f i l e d .  C l a i m � f i l ed w i t h t he d e pa r t me nt i n  a 

2 0  o e c l a r a t i on f i ) ed p u r s u a nt t o  t h e  o r d e r  o t  a d i s t r i c t c o u r t 

2 1  i s s u e d  p u r s u a n t to � ec t � qn s s a n d  9 o f  C h a p te r 4 5 2 , � a w s  c f  

� l  1 1 7 3 , a s  a m a n q e d , a r �  a l s o Q x e m p t �  

f o r f u r t h e r  i n f or m� t  i o n ,  � on t: a c t  t h e  de p a r t 111� nt o f 

2 4  n a t u r a l  r e � o l.a r c e � .:� nd c o n s e r v at i o n ,  H e l e n a , M on t a na ,  f o r  a 

2 5 c o p y  o f  t h e  1 a w  a n d  a n  e JIC p  I r"l n a t i e n  o t  i t  • 

. .  

.. 
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1 Hfrl_�fkllO � s � c t i o n 1 o .  H o w  n o t i c e t o  · t e  g i v e n .  T o  

2 a s s u r e  t h a t a l l p e r s o n s who m a y  c l a i m a n  e x i s t i n g wa te r  

3 r i gh t  a r e  n o t i f i ed o f  t he r e q u i r e me n t t o  f i l e  a c l a i m  c f  

t h a t  r i g n t .  t he d e p a r t me nt o f  ri a t u r a l  r e s o u r c e s a n d  

� c o n s e r v a t i on s h a l l g i ve n o t i c e a s  f o l· l ow s :  

( 1 )  l t  s h a l l c a u s e  � no t i c e p r i n t e d  i n  n o t l e s s  t h a n  

7 1 0 - po i n t t y p e  t o  b e  � l ac e d i n  a p r o m i ne n t  a n d  c o n s p i c u o u s 

8 p l ac e  i n  a l l d a i l y  new s p a p e r s  o f  t h e  s t a t e  a n d i n  a t  l e a s t  

9 o n e  n ew s p a p e r  p u b l i s h e d  i n  e a c h  c ou nt y o f  t h e  s t a t e  d u r i n g 

1 0  t he mo n t h  o f  J u l y . 1 9 7 9 ,  a n d  i n  A p r i l  o f  1 9 8 0 ,  1 98 1 , 1 9 8 2 • 

1 1  a n d 1 9 8 3 .  

1 2  

1 3  

{ 2 )  I t  s h a l l c a u s e  a n o t i ce i n  w r i t i n g t o  b e  p l a c e �  j n  

a p r o m i nen t a n d c o n s p i c u o u s l oc a t i on 

1 4  c o u r t h o u s e i n  t he s t a t e .  

i n  e ac h c o u n t y  

1 5  { 3 )  I t  s ha l l p r o v i d e a s u f f i c i en t  n u mb e r  o f co p i e s  o f  

1 6  t he n o t i c e t o  t he c ou n t y t r e a s u re r s  b e f o r e  Oc t o b e r 1 5 ,  1 9 7 9 , 

1 7  1 9 8 0 .  1 9 6 1 ,  a n d  1 � 8 2 ,  a n d  t h e  c o u n t y  t r e a s u r e r s s h a l l 

l i.\  e n c l o s e  a c o p y  o f  t he n o t i c e w i t h e a c h s t a t e �e p t  o f  p r o p e r t y  

1 9  t a x e s  ma i l e d i n  l 9 7 tJ ,  1 9 8 1 , a n d 1 9 82 .  I n  t h e  

2 0  i mp l e m� n t a t i o n o f  t h i s  s u D s e c t i o n , t he d e p a r t me nt s h a l l 

2 1  p r ov i d e  r e i m b u r s em e n t  t o  e a c h  c ou n t y  t r e a s u r e r f o r t h �  

2 2  r ea so n a b l e a d a i t i o n a l c o s t s  i n c u r r ed b y  t h e  t r e a s u re r  

2 3  a r i s i n g t r ow t h e i n c l u s i on o f  t h e  n o t i c e r e q u i r e d  b y  t h i s  

2 4 s e c t i on .  

2 5  ( 4 ) I t  s h a l l p r o v i dt� c o p i e s o f  t h e  n o t i c e i n  w r i t i n g 

- 1 3-
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t � >  th� � �t � �  � bJ � i  ��f  � i i d � h  i t � d i i E � �� i bH � i U� 
riot i t � i h  �H � otH� � - M� HH� � iH� i J l i t  t � f � f  b�� ik� �U � �8 i � �  

1 . � t t tiUrii t r �� ie d �  t i i f� t h  � i � i ffi  t i 1 �d Uhdif  l ii�i � 8 H i � j 
a s hai i be  accompan i e d by a t ee i H  t he affioU rit o f  $4 b t  �Ub j ec t  
� _ id ih� fb . i o� i H �  �kt��l i oh � : 

i d  

1 1  i n  � H y  tin� �� t e �  tdil � i  d l � t � i t i fu�y H dl ri k t �� d  i 4 �b � � h d  

1 �  { b )  h d  f ee i i  � ij�il i t e d  �tt�ffi�� H9 l h � � � 1 � i ill 8 t  6 H  

i i  �� � � � l n� � i g h t  ih�t  � �  � rit i Gd ed � n  � d� t � � � Ht  � �au f !  ! R  

· itt the �tate o f  t�oni:c3n� and •J h i eli i 5 �tc oi.paH i �d by  Ei C:�fi i f:  i �8  

i�  to� �  d t  t h�i de t t �e b �  �� � i t � �d � �  oth� �� l i� dt�� fed  b� �Hu 
t tl  cou rt. .;  

2 d  

j 2 j  t h� � e  i �  �� l � b i i i H€ d � � a � � �  f � �k� �JJUd t � �{ i bR 
�ttouni i n  the e� fmar ked r t veHJe iu Hd o f  the � f�t� if�� s Ur y ;  

d epos i t ed i n  

s � d. i oii 2 0 .  

t . • � • .  i . : t ;. ;. ; ... expense s  

Adj JJ i ca t i oH i J l: o r  

2 3  t i ght s • .  ( i j  T he s L:H: e  o f  � on ta�a upon · �e l a t i on b f  the! 
��  � t i d f H e j y�h� t a i � h� J j p e t i t i ori e a c H  w � t� f �riJt f i�  f � ijU t f � 

� �  4 i 1 ��f s chs  t i a i � � h g � t ' s h t  � i t h l � t h e � � i � �  � dU f i  b i � � f � � i  

- 1 4 �  
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t o  f i l e  a c l a i m o f  t h e  r i gh t a s  p r o v i de d i n  [ s e c t i o n 1 2 ] •  l 

2. ( 2 )  T he r e q u i r e �e n t  b y  t h e  w a te r c o u r t  to f i l e a c l a i m  

3 f o r  a n  e x i s t i n g r i g h t  i s  t h e  f i r s t s te p  i n  p r o c ee d i n g s  f o r 

4 t h e  g e n e r a l a d j u d i c at i o n o f  a l l e x i s t i n g r i g h t s  t o  ; t he u s e  

5 o f  w a t er w h i c h w o u l d  b e  p r o t e c te d u n d e r  th e l a w a s  i t  

6 e x i s t e d p r j o r t o  J u l y  1 ,  1 � 7 3 .  

7 ( 3 )  T he w a t e r  c o u r t  s h a l l m o n i to r  t he c l a i m  f i 1  i n g 

8 p r o c e du r e a n d  m a k e  an y o r de r s  n ec e s s a r y  t o  as s u r e  t i me l t a n d  

9 a� c u r a t e c o m p l i an c e  w i t h t h e  c l d i m f i l i n g p r o c e du r e .  

1 0  tltiL.S ECTl� S E: c t i on 2 1 .  D e pa r t rr.e n t  a s s i s ta n c e  t o 

1 1  w a t e r  c o u r t . T h e d e p a r t me n t ,  s u b j e c t  t o  t he d i r e c t i on o f  t h e  

1 2  w a t e r  c o u r t ,  s h a l l ,  w i t h ou t c o s t t o  t h� w a t e r  c o u r t :  

1 3  ( 1 )  p r o v i d e s u c h  i n f o r m � t i on an d a s s i s t a n c e  a s  ma y b e  

1 4  r e q u i r e d b y  t he w a t� r  c o u r t  t o  ad j u d i c a te c l a i m s o f  e x i s t i n g 

1 5  r i g ht s ; 

1 6  

1 7  

1 8  

1 9 

( 2 ) e s ta o l i s h i n f o r m a t i o n a n d  a s s i s t a n c e  p r o g r a m s t o  

a i d  c l a i m a n t s  i n  t he f i l i ng o f  c l a i m s f o r  e x i st i n g r i g h t s 

r e q u i r e d  b y  ( s e c t i o n 1 2 ) ;  

( 3 )  c o n d u c t  f i e l d  i n v e s t i g a t i o n s  o f  r a n d o� l y s e l ec te d  

20 c l a i m s o r  c l a i m s t h a t  t h e w a t e r  c ou r t de t e r m i n e s wa r r an t 

2 1  i n v e s t i g a t i o n ; ·  a n d  

2 2  ( 4 )  p r o v i d e t h e  �,'i t e r  c o u r t s w i t h a 1 1  i n f  o r ma t i on i n  

2 3  i t s p o s s e s s i o n b e d r i n g u po n  e x i s t i n g r i �J h t s •  

2 4  �t1L.it.Ul.U�..!. S e c t i on 2 2 .  P r e l i m i na r y  d e c r e e . ( 1 ) 

2 5  W i t h i n  a r e a s o n � b l �  t i m e a f te r  J u n e  3 0 t  1 9 8 3 , t h e  w a t e r 

- 1 � - . - . 



' . 

1 

2 

3 

4 

c ou r t  s ha l l i s s u e a p r e l i m i n a r y  d ec r e e .  
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t h e  p t e l i tr d n a t y  

s u b m i t t e d  b y  t h e  

d e p a r t m e n t  an d o n  a n y  a d d i t i o na l d a t a o bt � i he d  b y  t h e  t d U t t •  

( 2 )  T h e  p r e l i m i na r y dec t e e  s h a l l c o n t a i n  t h e  
* 

5 i n f o r m a t i on a n d  m a k e  t h e  d e t e r � i n a t i o h S +  f i n d l n g s t � n d  

6 con t l u s i on s  r e q u i r e d  f o r  t h e  f i n a l  dec r e e  u nd � t  ( l e c t l b n 

7 24 j .  
6 ( 3 }  T h e  . w a t e r c d u t t  s h a l l � e n d  e t o p y  6 f  t he 

9 p r e l i m i n a r y  d e c r e e  t o  t he d e p a r t � e nt , a n d  t h e  t o u r t  � h a l l 

1 0  s e r � e b y  m a i l  a no t i c e o t  �v a i l a b i l i t y o f  the p t e l , � i n a r y 

1 1  d ec r e e  to e a c h  p e r s on n a med i ri  the p r e l i m i n a r y  d et r � � �  T he 

1 2  c l e r k  o r  pe r s on d e s i g n a te d  b y  t h e  c ou r t t o  �a i l  t he rt d t l t e 

1 3  s h a l l � d k e  a g e n e r a l  c e r t i f i c a t e  o f  m a i l i n g t e tt i f y i n y t h a t 

1 4  a c o py o t  t h e n o t i c e  h a s  b e e n  p l at e d  i n  t h e  U h i t e� S t a te s  

1 5  ma i l ,  p o s t a ge p r e p a i d , a d d r es s e d  t o  e a c h  p a r t y  i n  t h e  

16 

1 1  

1 8  

p r e l i m i na r y  d e c r e e . s ue �  t � r t i f i c a te s h a l l b� t 6n t 1 U s i v @ 

e v i de n c e  o f  d u e  a n d  l e g a l  n 6 t i te o f  e n t r y  o f  d � e t e e j 

( 4 ) A n y  p e r s o n m a y  bb t a i n  a c o p y  o f  t he p t e 1  i � i n a r y 

. 1 9  dec r e e  u p on p a y m e nt o f  a f e e  o f  $ 2 0  t o  t h e  w a te r  t o u t t:. .  

2 0  !it.iLllllli!.ti.. Se c t i on 2 .3 .  He a t i n g on p t � l  i t d  n a t  y 

2 1  d ec r e e �  ( 1 )  U p o n  ob j e c t i on t o  t h e  p r e l i m i na r �  d e c r e e  b y  th e 

2 2  d ep a r t ffie nt , a p e r s o h  n a med i n  t h e  "p r e l i m i n a r y d ec r e e •  d r  a n � 

2 3  o t h e r p e r � o n , f o r  0 o o d  c a o s e s h o w n , T h e  d c p a r t n e n t  o r  � � t h  

Z 't p e r s o n i s  e n t. i t l e u t o  a he r. r i n q t h e n : o n  b e f o r e  t h e w a tt:; t 

2 5  c o u r t .  

...; 1 6-
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1 _ ( 2 )  I f  a h e a r i n 9 i s  r e � u e s te d ,  s uc h  r e q u e s t  mu st  b e  

2 f i l ed w i th t h e  wate r c ou r t  w i t h i n 9 0  d a y s  a f t e r  not i c e o f 

3 ent r y  o f  t h e  p r e l _ i � i n a r y de c r ee .  T he wat e r  c ou r t s h a l l ,  f o r  

4 good c a u s e  s h ow ri ,  ex t e n d  t h i s  t i me l i m i t  a n  a d d i t i on a l  30  

5 d a y s  i f  a pp l i c a t i on f o r  the exten s i on i s ma de w i t h i n  9 0  d & y s  

6 a ft e r  n ot i ce o f  e n t r y  o f  t h e  p r e l i rr i n a r y  dei r ee .  

., ( 3 )  T he r eq u e s t  f o r  a h ea r i n g s ha l l c o n t a i n  a p r ec i s e 

8 s ta te m e nt o f  t h e  f i nd i n g s  a n d c o nc l us i on s  i n  the p r e l  i rr i n a r y 

tJ d e c r e e � i t h � h i c h t h e  d e p a r t me nt o r  p e r so n . � e q ue s t i n g the 

1 0  h e a r i n g d i s a g r e e s  • .  l he r eq u e s t  s ha l l s p e c i f y the p a r a g r a p h s  

1 1  a n d  p as e s  c o n t a i n i n g  t h e  f i n d i n g s  a nd con c l u s i o n s  t o  wh i c h 

1 2  o b j ec t i on i s  ma d e . T he r eq u e s t  s ha l l s ta t e  t he s pe c i f i c  

1 3  g ro u n d s  a n d  e v i dence o n  wh i c h t h e  o b j ec t i on s . a r e  b a s e d . 

1 4  ( 4 ) U po n  e x p i r a t i on o f  t h e  t i me for f i l i n g  obj e c t i on s  

1 5  a n d  u po n r ec e i p t o f  a r e qu e s t  f o r  a h e a r i ng ,  t h e  c c u r t  s ha l l 

1 6  n ot i f y  e a c h  p a r t y  n a m e d  i n  t h e  p r e l i rr. i n a r y de c r e e . t h a t  a 
.... 

1 7  h e a r i ng h a s  b ee n  r eq u e s ted . T he c ou r t s ha l l  f i x  a d a y  w h e n  

... 1 8  a l J p ar t j e s w ho w i s h to  pa r t i c i pa t e  i n  f u t u r e  p r oc ee d i n g s  

1 9  mu s t  a p p e a r  o r f i l e a s ta t e m e nt . T h e  cou r t  s h a l l then s e t  a 

2 0  d at e  fo r a he ar i n g . T he c o u r t rea y co nd uc t i nd i v i d u a l o r  

2 1  c on s o l i date d h e a r i n g s .  A he a r i n g s h a l l be c on d u c ted a s  f o r  

2 2  o ther c i v i l a c t i on s . 

2 3 - Nt��LQ� � e c t i on 2 4 .  f i na l  dec r e e .  ( l )  T he wa t e r 

2 4  c ou r t  s ha l l ,  on t he b a s i s of  the p r e l i m i n a r y d e c r ee a nd o n  

� �  t he b a s i s  o f  a n y he a r i n u � h a t  � a y  h av e  been he l d , e n t e r  a 

. .  
- 1 1 -
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f i n a l d e c r e e a f f i r m i n g o r  mo d i f y i n g t h e  p r e l i � i n ar y  dec r ee • 

I f  n o  r e q u e s t  f o r  o hea r i n g i s  f i l e d w i th i n . t h e  t i m e 

a l l ow e d ,  the p r e l i m i n a r y de c r e e  a u t o m a t i c a l l y  b e c o m e s  f i n a l , 

a n d  t h e c o u r t  s ha l l .e nt e r i t  a s  t he f i n a l  d �c r� e . 
.. 

( 2 ) T he f i n a l  d e c r e e · s h a l l e s ta b l i s h t h e e x i s t i n g 

r i ght s an d p r i o r i t i e s w i t h i n t h e  w a t e r c o u r t  d i s tr i c t � f 

p e r s o n s  r e qu i r e d  b y  ( s e c t i on 1 2 ] to f.i 1 e  a c l a i m f o r  a n  

e x i s t i n g r i q h t  a n d  o f  p e r s o n s  wh o f i J e d "d e c  1 a r a t  i on s 

p u r s u an t  to a n  o r d e r o f  a d i s t r i c t c o u r t  i s s u e d un d e r 

s e c t i on s  8 a n d  9 of C h a p te r  4 5 2 ,  L aw s o f  1 9 7 3 .  

( 3 )  T he f i n a l  d ec r e e  s h a l l s t a t e_ t h e  f i r.d i n g s  o f  f a c t , 

� l o n g  w i t h a n y  c o n c l u s i ons o t  l aw ,  u p on wh i ch t h e  � x i s t i n g  

r i g h t s a n d  p r i o r i t i e 5 o f  e a c h  p e r so n  n a me d i n  t h e  dec r ee a r e  
· b a se d . 

( 4 ) fo r e a c h  p e r s o n  w h o  i s  f o u n d to h a ve an e x i s t i n g 

r i gh t , t he f i n a l  d e c r e e s h a l l s ta t e :  

( a )  t h e  n a m e a n d  p es t - o f f i c e a d d r e s s  o f  t h e  o w n � r  e f  

t he r i g h t ; 

( b )  t h e  a mo u n t  o t  wa t e r , r a t e ,  a n d  v o l u me .  i nc l u d ed j n  

t he r i g h t ; 

( c )  t h e  d a t e  o f  p r i o r i t y o f  the r i ght ; 

( d )  · t h e  pu r p o s e  f o r  w h i c h t h e w a te r i n c l u d e d  i n th e  

r i g h t' i s u s e d ; 

( e )  t h e  p l a c e  o t  u s e d n d  a de s c r i pt i on o f tne l a n d •  i f 

an y ,  t o  w h i c h t he r i qt 1 t  i s  d p p u r t �:� n a n t ; 

. - l d -

<: 

. -. 
:..� ,  
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1 _ ( t ) t he s o u r c e o f  t h e  w a t e r  i n c l u d e d i n t he r l g ht ; 

2 ( g ) t h e  p l a c e  a n d  me a n s  o f  d i v e r s i o n ;  
... 

3 ( h ) t h e  i n c l u s i v e da t e s  d u r i n g w h i c h  t h e  w a t e r  i s  u s e d  

4 e a c h  y e a r ; 

5 ( i ) a n y  o t h e �  i n f o r m a t i on n e c e s s a r y  tc f u l l y  d e f i n e 

6 t h e n at u r e  a n d  ex t e n t  o f  t h e  r i gh t . 

7 li.E.!L.s..I:DlQ� S �.:"' c t i o n 2 S .  A p p e a l s  f r o m  f i n a l  de c r e e .  

8 ( 1 )  A p e r s o n w h o s e  e x i s t i n g r i g h t s  a nd p r i o r i t i e s a r e  

9 d e t e r m i n e d  i n  t h e f i n a l  d � c r e e way a p p e a l t h e  d e t e r m i n a t i o n 

1 0  o n l y i f : 

1 1  ( a )  h e  r e q u e s t e d  d h e a r i n g a n d  ap p e a r e d  a n d  e n t e r e d  
--- . 

1 2  o bj e c t i o n s  to t he p r e l i m i na r y  o e c r e e ; o r  

1 3  ( b )  h i s  r i g ht s  a s  d e t e r m i n e d  i n  t h e  p r e l i m i n a r y  d e c r e e  

1 4  w e r e  a l t e r e d  a s  the r e s u l t  o t  a h e a r i n g r e qu e s t e d  b y  a n o t h e r 

. . :;>, , ;  . · - 1 5  p e r s o n • 

1 6  

1 7  
·. 

1 8  

1 9  

20 
2 1  
2. 2  
2 3  
2 4  
2 5  

. .  

( 2 )  A n  a p p e a l  f r om t he f i n a l  d e c r e e  s h a l l b e  t a k e n a s  

p r ov i d e d  b y  t he M o n t a n a  Ru l e s o f  A p p e l l a t �  C i v i l  P r oc e d u r e .  

�Llili.LQ.ti� S e c t i on 2 6 .  C e r t i f i c a t e  o f  w a t e r r i g ht .  

W h e n  a f i n a l  d e c r e e i s  e n t e r e d t  t h e  c o u r t s h a l l s e n d a c op y  

t o  t h e d e p a r tme nt . T he d e p a r t m e n t  s h a l l o n  t h e b a s i s o f  t h e  

f i n a l  <.i e c r ee i s s u e a c e r t i f i c a t e  o f  w a t e r r i g h t  t o  e ac h  

p e r s o n  d e c r ee d  a n  e x i s t i n g  r i g h t .  T h e  o r i g i n a l  o f  t h e  

c e r t i f i c at e  � h a l l  b e  s e n t  t o  t h e  c o u n t y c l e r k  a n d  r e c o r d e r  

o f  t h e  c o u n t y  w h e r e  t n e  po i n t o f  d i v e r s i o n o r  p l a c e  o f  u s e  

i s  l o c a t e d f o r  r e c o r d e t i o n .  T h e d e p a r t m e n t  s h a l l k ee p  a 

- 1 9 -
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- - _. • � ,...., � • • L. . � : f i c a t e  i n  i t s o f f i c e i n  He l e n a •  · A f t e r  

t e c 6 t d a t i o n ,  c l e r k  an d r ec o r d e r  s h a l l s � ri d  t h e  

c e r t i f i c a t e  t o  t h e p e r s o n  t o  �hOm · t h e  r i g h t  i s  dec re�d • 

S e c t i o n 2 7 ·  S e t �  i bn 3 - 1 - 1 0 1 � M e A , · � � a�e hde d i b  f ea 8 � 

" 3 -. 1 - 1 0 1 . t he s e�e r a l  c o u r t s  ti f  th l s  s � a t e �  T h e  

f o l l o w i n g  a r r, c o u r t s o f  j u s t i ce o f  th i s  s ta t e_: 

( l )  · t he c o u r t o f  i mpe a c hm e n t � W h i c h � �  t h e  ��na te � 

( 2 ) t h e  s u p r e Me c ou r t � 

( 3 )  t h e  d i s t r i c t c o u r t s ; 

t�t� t h e  j u s t i c e s '  c o u r t s ; 

tSt�� t he c i t y c ou r t s  a n d  s u c h  o t h e r  i n f e r i o r t o u r t s  

a s th e l e g i s l at u r e  llia y e s t -3 b l i s h i n  a n y i n c or po r a t e d  t i t y o r  

t o w n . "  

S e c t i o ri 2 ij � S ec t i o n · j - i - 1 0 2 • M e A , i s  � �e nddd  � o  t � a d i 

" 3 - 1 - 1 0 2 .  c 6 u r t s  6 f  r ec O r J �  T h e c o u r t  o f  I Mp�ath�e h t � 

t h e s u p r e � e  c ou r t ,  t he d i s t r i c t c o u r t s , tb�-�ai�t-tb�t±�� 
a n d  the mu n i c i p a l  c ou r t s  .:i r e  c o u r t s  o f  r e c o r d • il 

S e c t i on 2 9 •  � e c t i o n 3 - i � l 0 0 1 t M e A ,  I s  a me nd e d  t 3  � e a d � 

" 3 - 1 - 1 0 0 1 .  C r e a t i o n t  c om po s  i t l  ori ; . . .... o n '-<�  f u nd.  i o ii  c f  

c o mm i s s i on .  A j U d i c i a l  rio m i nat i o n c owm i S s i o n f e r  t h �  s t a t e  

c f  M o n t a n a  i s  c r e a t e d • I t s f u nc t i o n i s  to p r o v i de the 

g o v e r n o r w � t h a 1 i � t o f  c � � d i da t Q s  f o r  n om i n � t i o ri t� f i l '  

a n y  v ac a n c y  on t h e  s u p r e rn� t o u r t.1 e 1"'  a n '/  d i s t r i c t c ou r ti._ � i:.  

.a _ _  }!.Q t.i: L�l.!Lt. o f  t h e  s t  .. � t e  o t  M o n t a n a .  T hE-� c o rr m i s s i o r\ s h -1 1  t 

.;_ 2 0-

-· •. 

,""• · 
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1 t-- '"" c_o m p o s e d  o f  s ev � n  m e m b e r s  2 s  f o l l o w s : 

l ( 1 }  fou r l a y m e m be r s w h o  a r e n e i t h e r j u d g e s  n o r  

3 a tt o r ne y s , a c t i v e o r  r e t i r ed ,  w ho r e s i de i n  d i f f e r e n t  

4 

5 

g eo g r 3 p h i c a l a r e a s  o f  the s t a te , a n d  e a c h  c f  = w n o m  i s  

r ep r e s e n ta t i v e  o t  a d i f f e r e n t i n d u s t r y ,  o u s i n e s s , o r  

6 p r o f e s s i on ,  w he t h e r  a c t i ve l y s o  e n g a ge d o r  r e t i r e d , wh o 

1 s ha l l b e  ap p o i n te d b y  the g o v e r n o r ;  

8 

9 

( 2 ) t wo a t t o r n e y s  a c t i ve l y e n g a ge d i n  t h e  p r a c t i c e o f  

l a w ,  on e f r om e ac h  c on g r e s s i on a l  d i s t r i c t ,  w h o  s h a l l b e  

1 0  a p po i n t e d  by t h e  s up r e m e  c o u r t ;  

1 1 ( 3 )  o n e  d i s t r i c t j u d y e e l ec t e d  b y  t h e  d i s t r i c t j u d g e s  

1 2  u n d e r  a n  e l e c t i v e p r o c e du r e  i n i t i a t e d  a n d  c o n d uc t ed b y  t h e  

1 3  . s u p r e me cou r t  a n d  c e r t i f i e d t o  s u c h  e l e c t i on b y  t h e  c h i e f  

1 4  . j u s t i c e o f  t h e  s u � r e me c ou r t . f he e l ec t i o n s h a l l  b e  

1 5  c on s i de r e d  an a p p o i n t me nt f o r t h e  p u r po s e s o f  t h j s p a r t . "  

1 6  

1 7  

l U  

S e c t i o n 3 0 . S ec t i on J - 1 - 1 0 1 0 ,  M C A ,  i s  a me n d e d  t Q  r e a d : 

u 3 - 1 - 1 0 1 0 .  l i s t � u b m i t t e d  t o g o v e r n o r .  T h e c o mm i s s i o n 

s ha l l m e e t  f o r t h w i t h a f te r a v a c a n c y occ u r s  o n  t he s u p r e m e  

1 9  c o u r t� -e1" £! d i s t r i c t  c o u r t.t._QL..sL.ii.a.1.�.a:._-'..Qj.l_[_!. a n d  s u b m i t  t o  

2 0  t h e  g o v e r n o r  w i t h i n  3 0  d a y s  f r o m t h e  da t e o f  t h e  v a c a n c y a 

2 1  l i s t o f  n o t  J e s s  t h a n  t h r t: e  o r  mo r e  t h a n  f i v e p e r s o n s . "  

2 t.  

2 3  

S ec t i o n 3 1 . S e c t i o n 1 9 - S - 3 0 1 ,  M C A , i s  a me nd ed t o  r e a d :  

" 1 9- 5 - 3 0 1 .  M e mb e r s h i p .  ( l ) A j u d ge o r  j u s t i c e w h o  wa s 

2 4  a m e m b e r  o f  t h e  PE R S  p r i o r  t o M a r c h 2 ,  1 9 6 7 , m a y  e l e c t t o  

2 5  r e m a i n  u n d e r t h a t  s y s t e m  b y  n ot i f y i n � t h e  p u b l i c  e mp l o y e e s •  

- .2 1 -
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r e t i r e me r t  b o a r d i n  w r i t i n g  o f  t h e  e l ec t i o n o n  b r  b � t o r �  

O c to b e r  1 ,  1 96 7 .  
( 2 ) Eve r y ot h e r j u d g e  o t  a d i s t r i c t t ou rt��itt 

�2YL:t� o r  j u s t i c e o t  t h e s u p r e rr.e c o u r t  mu s t  b e  a rne ir.b e t'.  of  
. 

the N o n t a n a  j u d g e s • r e t i r e m e n t  s y s tem . " 

S e c t i o n 3 2 .  S ec t i on 1 9- �-4 0 4 ,  M C A ,  i s a m e n d e d  fb t��d � 

" 1 9 - 5 - 4 0 4 .  C o nt r i but i o n s b y  t he s t at e • t he s t � t �  b f  

� on t a n a s h a l l c o n t r i b �t e m o nt n l y t o  t hti f u n d  a s u m  eqti a 1  t o  

6 %  o f  t he s a l a r y  o f  e ach me mb e r . I n  add i t i o n ,  i he c 1 e � k  d f  

e a c h  d i s t r i c t c ou r t s ha l l  t r � n s m i t 60 % O f  the f e� s  t o i 1 �tt�d 
u nd e r  2 ';)- 1 - 2 0 1 t o  t he s t a t e , w h i c h s h a l l f i r s t depos i t  i n  

t h e f u n d  3n a m o u n t  e q u a l t o  2 0 %  o f  t h e  s a l a r i e s  p � i d  t d  

d i s t r i c t j ud g es L-�!&Liu.Q!J�� a n d  s u p r e me c o u r t j u s t  I t e  s .  

w ho a r e c o v er e d  b y the j u d ge s • r e t i r e m e n t  s y s t e m  �rid th� ri 

d ep o s i t  t h e  b a l a n c e  i n  t he s t a t e  g e n e r a l  fund . T h e  e l � t k  b f  

t he s u p r e me c ou r t s h a l l p a y  o ne - f ou r t h  o f  t n e  l e� s  �6j 1 sc ted 

u n d e r  3- 2 -4 0 3  t o  t h e  puo l i c  e mp l o y e e s •  r � t i r eme n t  d i v i s i 6n 
o f  t h e  d e p a r t � e n t  o f  a d m i n i s t r a t i on t o  be c r e d i t e d  to fh� 
f u nd. " 

S e c t i o n 3 3 . S ec t i on 8 5 - l - 1 0 2 ,  M C A , i i  amend e d  t� r e a d i 

" 8 5-2- 1 0 2 .  De f i n i t i 6n s . Un l e s s t h e  c on t e � t  t fqu f r e s  

o t he r w i s e ,  i n  t h i s c h a p � e r  t h e  f c l l o � i n g de f i n i t i o ns  � p p 1 y =  

( 1 )  " A pp r o p r i a t e u  t o  

w i t hd r a w ( i nc l u d i n g o y  s t oc � f o r  s t o c k wa t e r J  a q0ant � t y  C f  

w a t e r  o r , i n  t he c a s e o f  d p u n .l i c  a g e n c y ,  t o  t e se ( v e Yiate· t  

- l. l -

... 

' 
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1 i n  a� cc r d d n c e  w i t n 8 � - 2- 3 1 6 .  

2 ( 2 ) " o e ne f i c i a l u s e "  m e a n s a u s e of w a t e r f o r  the 

3 b e n e f i t  o f  t h e a p p r o p r i a t o r , o t he r p e r s on s , o r  the p u b l i c �  

4 i n c l u d i n g b u t n o t  ) i � i t e d t o  a g r i c u l t u r a l ( i n c l u d i n g s t o c k  

5 w a t e r ) !  dome s t i c , f i s h  a nd w i l d l i f e ,  i n d u s t r i a l , i r r i g a t i o n , 

6 

7 

w i n i n g ,  mu n i c i pa l ,  
I 

w a te r  f o r  s l u r r y  t o  

p o � c r , a n d  r e c r e a t i o n a l  u s e s �  

e x p o r t c o a l f r om Mon t an a  

A u s e o f  

i s  n o t a 

s b e n e f i c i a l  u s e .  S l u r r y  i s  a m i x t u r e  o f  w a t e r a n d i n s o l u b l e 

9 m a t t e r .  

1 0  ( 3 )  " tlo a r d "  m e a n s  t he b oa r d  o f  n a tu ra l 

1 1  c on s e r v a t i o n  p r ov i d e d  f o r  i n  l - 1 5 -3 30 2 .  

r e s ou r c e s a n d  

1 2 ( 4 ) " C e r t i f i c at e "  m e a n s t h �  � c e r t i f i c a t e o f  w � t e r  

1 3  r i g h t  . i s s u e d  b y  t he d e p a r t m e n t  uRder- - 8 �- i- i i 9 y - - 5 � b�eet+ o� �  

1 5  ( 5 ) " bec l a r a t i o n "  me an s the d e c a r a t i on o f  a n  e x i st i n g  

1 6  r i g n t  f i l e d w i t h t h e d e p a r t me n t  u n d e r  .a s - �- r S-3 �u.i.Qn__.e.1. 

1 7  

1 8  ( 6 )  "D e p a r t me nt "  me a n s t he de p a r t me nt of n a t u r a l  

1 9  r e s o u r c e s  a na c o n s e r v a t i b n p r ov i d e d  f o r i n  T i t l e 2 t  c h a p t e r 

2 0  1 5 � p a r t  33 . 

2 1  ( 7 )  " E x i s t i n g r i g h t "  me an s a r i g h t  to t h e  u s e o f  w a t e r 

2 2 w h i c h wo u l d b e  p r o t e c ted u n d e r t h e  l a w a s  i t  e x i s t e d p r l c r 

2 3  �o J u l y 1 ,  1 9 7 3 .  

2 4  ( 8 )  " G r o u n d � a t e r "  ma a n s  a n y  w a t e r  b e n e a th the l a n d  

2 �  s u r f a c E· o r  b en e d t h  t he b e d  o f  a s t r e a rr. ,  l a k e , r e s e r v o i r ,  o r  

- l 3 -
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o t h� r body o f  s u r f a c e w a te r , a n d  w h i c h i s  not a p a r t b f  that  

s u r f a c e k a te r .  

( 9 ) " P e r m i t � me a n � the pe r � i t  t b  a p p t o p� l a t e  J s s u �d b y  

t h e  d e p a r t m e n t  un d e r 8 5 -� - 3 0 1  t h r oU 9h 8 5- 2- 30 3  a n d  8 S - 2 - 3 0 o  

t h r o u q h  6 5- 2 - 3 1 4• 

( 1 0 )  ;, Pe r s on "  m e a n s  · a n  i n d i v i d u a l , a s s oc i a t i on ;  

p a r t n e r s h i p , c o r po r a t i on ,  a g en c y , p o l i t i c a l  

s u b d i v i s i o n ,  t h e  U n i t e d S t a t e � o r  a n y  a g e n c y  t h e r ed f t  o r  � h 1  

o t he r e n t i t y .  

( 1 1 )  *' P o l i t i c a l  s u b d i v i s i o n i• me an s  an y cot.m t y • .  

i n c o r p o �a t e d  c i t y  o r  t o wn , pu b l i c  c o r po r a t i on ,  c r d i s t r i c t 

c r e a t e d  pu r s ua nt to s t a t e  J a w o r  o t he r p u b l i c  bo d y  o f  the 

� tate e mp ow e r ed t o  � p p r op r i a t� w a t e r b u �  not a pr i v a � e  

c o r po r a t i on ,  a s s oc i a t i on ,  o r  g r ou p� 

( 1 2 )  •• W a !:. t e "  me a n s  the u n r e a s on a b l e  l o s s  O f  w a t e r  

th r o u gh t h e  d e s i 'l n (Jf' n e g l i ge n t  o p e r a t i o n o f  an 

ap p r op r i at i o n o r  water d i s tr i bu t i on f a t i H t � o r  th e 

a pp l i ca t i on o f wa t e r  to a n y t h i n g bu t a be n e f i t � a 1 u s e . 

( 1 3 )  " Wa te r "  me a n s a l l w ate r o f  the s t at e , su r f a�� and 

s u b s u r f ac e ,  r e gar d l e s s  o t  i t � c h a r a c t e r  o r  � ann e r  o f  

o c cu r r e n c e , i nc l u d i nq g e o th e r ma l  w a te r an d d � f fu s e  s u i f a c e  

w a te r . 

( 1 4 )  " W e l l "  m e a n s an y a r t i f i c i a l o p e n i n g o r  e xc av d t i on 

i n  t h e  g r o u n d , h o w e v e r  ffiad e ,  b y  wh i c h g r o u n dw a ter i �  � o u gh t  

b r  c a n  b e  o b t a i n � d  o r  th r o u q h � h i c h i t  f l ow s  u n d e t  n a tu t a l  

. . . 

�-
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l p r e s_s u r es o r  i s  a r t i t i c i a l l y  w i t h d r aw n . "  

2 S e c t i o n 3 4 . S ec t i on ti S- Z- 1 1 2 , M C A , i s a me n d e d  t o  r e a d : 

3 u a s- 2 - 1 1 2 .  De p a r t me n t  d u t i e s .  T he d e pa r tm e n t  s h a l l :  

4 ( 1 )  e n f or c e 'an d  a d•n i n i  s t e r t h i s  c ha p t e r a n·d r u l e s  
.. . 

5 a d oP t e d  b y  t he boa r d  u n d e r  U 5 - 2- 1 1 3 ;  

b ( 2 )  p r e s c r i be p r o c e d u r e s ,  f o r m s ,  a n d  r e q u i r e me n t s f o r 

7 ap p l i � a t i on s ,  p e r m i t s , c e r t i f i c a t e s , de c l a r a t i o n s ,  a n d 

B p r o c e e d i n g s  u n d e r  t h i s  c h ap t e r  an d p r e sc r i b e t h e  i n f o r m a t i o n 

9 t o  b e  c o n t a i n e d i n  a n y  a pp l i c a t i on , d e c l a r a t i o n ,  o r o t he r  

1 0  d o c u m e n t t o  b e  f i l e d w i t h t he d e p a r t m e n t un d e r t h i s  c h a p t e r ; 

1 1 ( 3 ) �s.Llbli�b and k eE:� p  i n  i t s Hel e n a c f f i c e  a 

1 3  p ub l i c  r e c o r d  o f  pe r m i t s ,  c e r t i f i c a te s ,  d ec l a r a t i on s ,  �l..almS. 

1 4  .QL�1Sl.S�_r:L!J b1ll a pp l i ca t i on s , a nd o t h e r  d oc um e n t s  f i l e d 

1 5  i n  i t s o f f i c e u n de r t h i s  c h a p te r ;  

1 6  ( 4 ) co ope r at e w i t th a s s i st , a dv i s e ,  a n d c o o r d i n a t e  

1 7  p l an s  a n a  a c t i v i t i e s w i t h  t h e f e de r a l , s ta t e , a nd l c c a l  

1 8  a ge n c i e s i n  m a t t e r s r e l at i n g t o  t h i s c h ap te r ; 

1 9  { 5 )  u pon r e q u e s t  by a n y  pe r s o n , c o o p e r a te � i t h t  

2 0  a s s i s t ,  a n d  a d v i s e t h a t  p e r s o n  i n  m a t t e r s p e r t a i n i n g t o  

2 1  me a s u r i n g  w a t e r  o r  f i l i n g a e c l a r a t i on s  w i t h t h e  d e p a r t m e nt 

2 3  c ha pt e r . " 

2 4  S e c t i o n  J j .  S e c t i on 8 5 - 2 - 1 1 3 ,  k C A t  i s  a me nc e d  to j e a d !  

2 5  " 8 �- 2 - 1 1 3 .  B o < n a  p o ;,.; e r s  a n d  d u t i e-.s . ( 1 )  T h e  bo a r d  ma y 

- l 5 -
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p r e s c r i b� f e e s  o r  s e r v i c e c h a r g e s  f o r  a n y  p u b l i c  s e h i i c e  

r en de r e d  b y  t he d f� p a r t me nt u n d e r t h i s  c h a p t e r ;  i n c l ud i n g 

f ee s  f o r t he f i l i n g of a pp l i c a t i o n s  o r  f o r t h e  i � s � a nc e o f  

p s r m l t s  a n d  L e r t i f i c� te s .  T h e r e  s h � i i  b e  n o  f ee s  f o r  t h �  

f i l i n g o f  d e c l a r a t i on s  o r  f o r .2.bL_actliJri__t£lsf!ii__b_i_.t.b� 
.d�.Q..(.tmgnt__g.t_ �.tM_IT.W.!ti.L.JlL_a_��L�Q.Uti_gr_f.Q.i th e 

i s s u a nc e  o f  c e r t i f i c a t e s o f  e x i s t i ng r i g h ts .  

{ l ) T he b o a r d m a y  a d o pt � ti l e s n e c e � s � r y t o  · i m p l e te n t  

a n d  t a r r y  o u t t h e  p u r p o s e s a h d  p r o v i s i o n s  o f  t h i s  c H a pt e r • 

T he s e r u l e s  m a y  i n c l u d e  bu t a r �  n o t l i � i t e d to t u i e � to : 

( a )  g o v e r n  t h e  i s s u a n c e  a n d  t e r ms o f  i n t e r i �  pe r m i t s 

� u t h o r i z i n g a n  a pp l i c a n t  f o r  a r e gu l a r p e r m i t  un d � r  t h i s  

c h a p t e r  t o  b eg i n  a p p r op r i a t i n g w a t e r  i mme d i at �l y ,  p e n d i n g · � 

f i n a l a pp r o v a l or d e n i a l  b y  t h e d e p a r t me n t d �  ihe · 

a pp l i c a t i on f or a r e g u l a r p e r m i t ;  

( b )  r e q u i r e t he o w n e r  o r  op e r at o r o f ap p r op r � a t � o n 

f a c i i  i t i e s t6 i n s t a l l a n d  � a i h ta i n  � u i t � b 1 e t o n t ro l i i ng a n d  

ffi e a s u r i n g d e v i c e s ; 

( C )  r e q u i r e t il e ow ne r  o r  O p f� r a t o r  O f  a p p r op r i a t i o n  

f a c  i 1  i t  i e s  t o  r ep o r t  t o t h e  d e p a r t me 1 1 L  t h e  r e a d i n g s  o f  

m e a s u r i n g d e v i c e s  a t  r e � s o na b l e i nt e r v a l s a n d t o  f i l e  

r e p o r t s ori a p p r op r i a t i o n s i a n d 

( d )  r e g u l a t � t he c o n s t r uc t i o n ,  u s e , a n d  s ea l i n g o f  

w e l l s  t o  p r ev �n t t h e  w a s t e ; c o n t a m i na t i o n ;  o r  p c l l u t i o n c f  

g r oun d w a t e r • 

- 2. 6 -

� 
•• 



:.· 

LC 0 0 9 4 / 0 1 

1 ( 3 )  T he b o a r d  s h a l l a d op t  r u l e s  p r o v i d i n g f o r  an d 

2 g o v e r n i n g t e m po r a r y  e me r g e n c y  a p p r o p r i � t i o n s ,  � i t h o u t  p r i o r 

3 a pp l i c a t i on fo r a pe r m i t ,  n e c e s s a r y t o  p r o te c t  1 i v e s o r  

4 p r o p e r t y . "  

S ec t i on 36 . S e c t i o n 8 5- 2 - 1 1 4 ,  M C A ,  i s  a m e n d e d  t o  r e a d : 

" 8 5-2- 1 1 4 .  P r e v e n t i o n  o f  w a s t e .  ( 1 )  I f  t h e  d e p a r t m e n t 

· 7 a s ce r ta i n� , b y  a me a n s  r e a s o n a b l y c o n s i d e r e d s u f f i c i e n t  b y  

� i t , t h a t  a p e r s o n i s w a s t i n g  wa t e r ,  u s i n g w a t e r  u n l a w f u l l y , 

9 o r  p r e v en t i n g � a t e r  f r om mov i n g t o a n ot h e r  p e r s on h a v i n g a 

1 0  p r i o r r i g ht t o  u s e  t n e  S d me , i t  m a y  pe t i t i on the d+�tr+et 

1 1  

1 2  

1 3  

1 4  

c o u r t  

.,..._._ 

( a )  r e g � l a t e  t h e  c on t r o l l i n g w o r ks o f  a n  d p p r o p r i a t i on 

a s  m a y  b e  n e c e s s a r y t o  pr e v en t  t h e  wa s t i n y  o r  u n l a w f u l  u s e  

1 5  o f  w a t e r o r to s ec u r e w a te r t o  a p e r s o r h a v i n g a ? r i o r  r i g h t  

1 6  t o  i t s u s e ; o r  

1 .7 ( b )  o r d e r  t h e  p e r s o n  � a s t i n g ,  u n l a w f u l l y  u s i n g ,  o r  

lt:S i n t e r f e r i n g w i t h a n o t h e r ' s  r i g h t f u l  u s e  o f  t h e  wa ter t o  

19 c e a s e  a n d  de s i s t f r om d o i n g s o  a n d  t o t a k e s u c h  s t e p s  a s  m a y 

2 0  b e  n ec e s s a r y 

2 1  i n t e r f e r e nc e .  

t o  r e m e J y  t he w a s t e ,  u n l a w f u l  u s e , o r  

2 2  ( l )  T h e  d ep a r t m e n t  ma y a t t a c h  t o  t h e  c o n t r o l l i n g w o r k s 

2 3  a w r i t t e n  n ot i c e ,  p r o pe r l y  d a t e d  d n d  s i gn e d ,  s e t t i n g f o r t h  

24 t h e  . f ac t  t h a t  t h e  c on t r o l  I i n g w o r k s h a v e  b e e n p r op e r l y  

2 5  r e gu l � t e d � y  i t t wh i c h n o t i c e s h a l l b e  l e g a l  n o t i ce t o  a l l 

. . . 

- 2 1 - . •  
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i n  tpe a p p r o p r i a t i o n c r  d i s t: r i D u t i o n c f  

� 3 J The d � p a r t m� nt m � y  � 1 § �  d i r et t  i t s o � n  � t to r n e y  o r  

r �qu, � � t  t he q t t o r n e y  9e n e r C) l � r  F P U Jl t y  p t; t o r n e y  .· t o h r i n q 

� Y i �  t- q  � n� o i n s y � fl  ""P�1:'2 t  yfl l :� � f Y l  � s � ! Q f  ! n t e r fe r c n c c . " 

� � c t i q0 3 7 �  S �c t i q n � � - l-�0 1 ?  M C � ,  i �  � me pd e �  t o r e a d : 

:··· 

t i me · . .  : " '  

P r i o r � t y ,  ( 1 ) A s  b e t �ee n � p p r o p r i a t o r s ,  t h e · 
. . . � �- ·' . . ·. 

. 
. 

o f  

� p p r o p r j at j q p � � � �  net i nc l � �� t he r ij g h t  tP p r e v e n t c h a n g e s 

b y  1 � te r  a p p r o p r i a t q r s � n  the copd i t i on � f  � a te r qcc u r r en c � ,  

� u ch �� t he i n c r e a s e  q r  dec r e a s e  qf � t r � �� f l o� P r  t h e  

. · l o w e r i n g p f  a wat e r  t,a b l � t � r te s i an p r e S !; U, r e t  O f  � C� te r . 

l eve l , � f  t h e  p r � o r � p p r op r i a t q r  c an r e a s o n a � l y e � e r t i � � � l � 

- �_a t�r r � g ht u nd e r  t h e  c h an9eq c o n d  i t  • o n s .  

< ? >  p r i () r i t y o f  a pp r o p r i a t i on m a de Ul\ de r  tt-H s  sha p te r _ 

d � t e �  f r o� t h e  f i l i ng q f  � n  ap p l  � � at i () n for � pe r m � t � � t h 

t !le qep ar tment � e �� ep t  .� s Qt he r � i � e p � n v ; de d  ' " � 5:� ?- 30 �  

�hfQ�gh �5� 2- 30 3 �  B �- 2 - �Ubt  e �- 2 7 3 l 0 ( 3 } t  a n d Q � �l � � � � ,  

( � J  r � i 9r i t y �f app r op r i at i o� pe r f �c �e �  � e f o r ?  � � l y � �  
1 9 7 � ,  s ha l 1 b e  �� t � r � i � e d  �s p r 9� i de� l n  ��- �-�ei-��ra��h 

-e s-� � � H �  �.rt_�Qf._1_h.ll-:!;b2irt.e.r • � ·  . 

f o r  a p p r qp r  i a t i e n 

r i gn_t s a_oa n d on.e a �  ( 1 }  � h e n  th� l1 e p a r t tr e (lt ha s_ f e ,;:t s. �r.\ t o 

b e l i e v €  t h a t  .a n a pp r o;>r i_ ,H o r m;J y  I_1 .J '{ C  h. i s 

- 2 8.- . . . 
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1 u :-! .J f:! -;-

2 a pp r o p r i a t o r  i n  t he o p i n i on o f  t h e  d e pa rt me nt f i l e s a v a l i d  

3 c l a i m  t h a t  h e  h a s b e e n  o r w i l l  b e  i n j u r e d  b y  t h e  re s u m p t i o n 

4 o f  u s e  o f  a n  a p p r op r i at i o n r i g h t  a l l e g e d  t o  h a v e  b e e n  

5 a b a n d on ed ,  t he de p a r t m e nt s h a l l pe t i t i on t h e  d i s t r i c t  c o u r t 

6 

7 

6 a p p r o � r i a t i on i n  q u e s t i on l �lo��� tc h o l d a he a r i n g t o  

"' o e t e r m i ne w h e t h e r  t he a pp r o p r i a t i o n .r i g h t  h a s  b e e n 

1 0  a b a n d on e d •  P r o c e e d i n g s  u nd e r  th i s  s e c t i o n s h a l l b e  c o n d u c t e d  

1 1  i n � c c c r d a nc e  w i t h t h e  � on t a n a  R u l e s o f  C i v i l P r o c e d u r e ,  a n d 

l l  a p p e a l s h � l l b e  t a k en i n  a c c o r d a n c e  w i � h t h e  M o n t a n a  R u l e s  

1 3  o f  A p pe l l a t e  C i v i l P r oc e du r e . 

1 4  ( 2 )  A t  t he he a r i ng ,  t h e  bu r d e n o f  p r o o f  s h a l l be e n  

1 5  t h e  d ep a r t m e n t  w h i c h m u s t  e s t a b l i s h b y  a p r e p O n de r an c e  o f  

1 6  t h e  e v i d e n c e t h a t  t he a p p r o p r i a t i on h a s  b e e n  a b a n d on e d  u n d e r 

1 7  8 5 -2- 4 0 4 . 

l t3  ( 3 ) T h e  d e t e r m i na t i o n  o f  t h e  c o u r t  s h a l l be a p p en de d  

1 9  t o  t h e  f i n a l  d e c r ee .  T n e  de p a r t me nt s ha l l k ee p  a c o � y  o f  the 

z o  d e te r m i na t i on i n  i t s o f f i c e i n  He l e n a . "  

2 1  S e c t i on 3 9 .  S e c t i o n 6 5 - 2 - 4 0 6 , M C A , i s  a m e n d e d  t o  r e a d : 

2 2  

2 3  w a t e r  d i s t r i b u t i o n .  ( l J  l h e d i s t r i c t co u r t s s h a l l s u p e r v i s e  

2 4  t h e d i s t r i b u t i o n o f  w a t e r  a mo nq a l l a p p r o p r i a to r s .  T h i s  

2 5  s u p e r v i s ri r y a u t h o r i t y i nc l u d e s t h e  s u p e r v i s i on c f  a l l wa te r 

.. . 
- l. 'l-
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c o rr � i s s i c ne r s  a p p o i n t e d  p r i b r o r  s � b � e � u e n t  t o  J u l y l t  1 9 i 3 .  

T he s u p e r v i s i on s h a l l b e  g u v e r n e d b y  t he p r i M t i � l e t h� t  

f i r s t i n  t i m e i s  f i r s t 

( 2 )  W h e n  a w �t � r  d i s t r i b u t i on c o n t r d ve r s y  a r i s � s  � p e n 

a s ou r c e  o f  w at e r  i n  w h i c h e x i s t i n g r i gh ts have  not b ee h  
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f r oin w h i c h r e  1 i e f  i s  s o u g h t  m a y  g r  o n t  s u c h  i h j unc  t i v e  o r  

o t h e r r e l i e f w h i c h i s  h ec e � s a r y  an d a p � r c p � i a t �  t c  p t e s e r v e 
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3 ( 3 ) A c o n t r o v e r s y  0 e tw e e n  ap p r o p r i a t o r s t r o w  a s o u r c e  

4 w h i c h h a s  b e e n  t h e  s u b j e c t  o t  a g �n e r a l  d e t e r � i n � t i o n o f  

6 ;tbli_dJ�UL s h a l l b e  s e t t. l et.l b y  t h e  d i s t r i c t c o u r t wn+eh 

9 o r d e r  o f t t: �  d i s t r i c t c o u r t  s e t t l i n g t h .� c o n t r o v e r s y ma y n o t 

1 0  a l t e r  t h e  e x i s t i n g r i g h t s  a n d  p r i o r i t i e s e s t a b l i s h e d  i n  t h e  

1 1  f i n a l  d e c r e e . I n  c a s e s  i n v c l v i n g pe r m i t s i s s u e d  b y  t h e  

12  d e p a r t m en t , t he c ou r t  m a y  n ot a me nd t h e r e s p e c t i v e r i q ht s  

1 3  e s t a b l i s h e d  i n  t h e  p e r m i t � o r  a l t e r  a ny t e r ms o f  t h e  p e r m i t s 

1 4  u n l e s s the p e r m i t s a r e  i nc o n s i s t e n t  o r  i n te r f e r e w l t h r i g h t s 

1 5  a n d  p r i o r i t i e s e s t a b l i s h e d  i n  t h e  f i n a l  d e c r e e .  T h e  o r de r 

1 6  s e t t l i n g t h e  c o n t r o v e r s y  s h a l l b e  a p pe n de d t o  t h e  f i n a l  

1 7  d e c r e e ,  a n d  a c op y s h a l l b e  f i l ed w i t h  t h e  d e p a r t me n t .  T h e  

1 8  d e p a r t n: e n t  s h a l l o� s e r v e d  w i t h p r o c e s s  i n  a n y  · p r oc e ed i n g 

1 9  u n a e r  t h i s  s u b s e c t i on ,  a n a  the d e p a r t m e n t �ay , i n  i t s 

2 0  d i s c r et i o n ,  i n t e r v e n e  i n  t h e p r o c e e d i n g . " 

2 1  S e c t i on 4 0 .  C 6d i f i c a t i o n .  ( 1 }  S e c t i on s  1 t h r o u g h  9 a n d  

2 2  s e c t i o n  1 1  o f  t h i s a c t a r e  i n te n d ed t o  b e  c o c i f i e d a s  a n  

2 3  i n t e g r a l p a r t o f  r i t l e  j '  an d t n e  p r o v i s i o n s  c o n t a i n e d  i n  

2 4  T i t l e  3 a p p l y  t c  t h i s  a c t .  

2 5  ( 2 )  S ec t i o n s  l �  t h r o u gh 2 6  a r c  i n t e n d e d  t o  b e  c o d i f i e d 
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t h e  

2 p f o � i s i oh s  i on t a i n � d  i n  T i t 1 e  a s ,  c h a p t e f  � .  a � � i y tb  f h i � 
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5 state d a b o v �o'H  t h e  c o de c omrn i s s i b ri e r  s h a i i a d d  to the MC A ;  I f  

1 s ec t i on .;  

8 S e c t i o n 4 i . R e p e a l e r •  S e c t i on s  a5-2-2 o i  th r o u g h  

1 0  S e it i on 42 . E � t �c t i v e dat e �  S e t t i bn s  8 �  § .  a n d  i d  � f  

i t  t h i s  a� t a r e  e f fec t i v e u �o ri  p a s s a g e  a h d  a � p r o v a i  • 

..;.: E: n d-

; _  

... . '"-� -

. .  


	



