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SUMMARY OF RECOMMENDATIONS

The Subcommittee on Water Rights recommends that the 1979
Montana Legislature enact a bill to adjudicate existing
water rights through a special system of water courts
coupled-with a mandatory filing system

The Subcommittee also recommends that the preference system
of water rights not be con51dered further.




Il()U EJOINT RI&S()LUT[ON NO 81

A JOINT RESOLUTION OF THE SENATE AND THE OUSE QF
REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING
THE COMMITTEEE ON P ld(ll\llll S PO ASSIGN 7O THE ApPRO-
PRIATE COMMITTER A STUDY QF PHE METHODS AND
PROGRESS IN i1k DETERMINATION (u ENISTING WATIR
RIGHTS IN MONTANA. S :

'T“'HH{I AS, est lb]l\hln}_,' a centralized record ut all water rights is
“esse nh.ll for th(- docume u(ulmn pmh(lun\ .lml future h(‘ w{lsx;,\_l ase ynd
deve Inpmc-nL of Montana's water for the state and its citizens and for the

continued dvvvlnpmc n( and mmph tion of the camprehiensiye \t e waler

plaw; .md

WHIEREAS, accerding to the report su!)mm(d hy the ()(‘p ittment of
Natural Resources and Counservation, “The Futarve of the Yollowstone
River...?", the actual. .mmunl of watler available in the Ycl!uw\ton«
Basin for industrial or agricultural development or the provisions p.
instream flows cannot be positively quantified. The determination of
existing waler Fiphts in the Yellowstone as well as other areas of the state’
is a necessary prereguisite to the quantifie: wion of av: ul; ble water for new
uses and the effects of the new uses on waler n;fh(\. .md

WITEREAS, at llw present budget alloc: |!1un of $180, 1)()(1 per year, the
determination of existing waler rights has been projm Led Lo t.llu' aver 100
years to (umpl(lv the entire state.

NOW, THEREVFORE, BE IT RESOLVICD BY THE \l‘N,’\’I'l') Al\l) T

HOUSE OF l\l P \l‘NlAllVlnh()l IIH*,.\IAH O MONTANA:

th That tlu' ¢ mmml(u on P’ nmlln s assign to the appropriaice interim
committee # study of methods for and progress in the determination ui
existing waler thts in Montana, :

12) That the Commiltee consult with the l)vp.n!nu nt of \N: wural
Resources and Counservation aud other .lppmpn.d( agencies and ]n IsOns
during the course of the study.

“3) That the Committee study the methods for determination of exist-
ing water rights of other Weslern States.

t4) That the Commiltee report l(\ flnclmu and, x:‘(,-m_n‘nmém_l_;l:l_‘i_uns to
the 46ith Legislature. :

Approved April 2,1977.




INTRODUCTION AND SUMMARY OF
SUBCOMMITTEE DELIBERATIONS

Following the 1977 Legislature, the Committee on Priorities
charged the Subcommittee on Water Rights to study the methods
for and progress in the determination of existing water ‘
rights in Montana. In connection with its study, the Sub-
committee was to consider the methods for determination of
existing water rights of other Western states and the feasi-
blllty of establishing a preference system of water rights

in Montana. :

The Subcommittee approached its task with a study plan
divided into several phases. The first phase was devoted to
- learning about the problems with water rights in Montana.
Two academic experts were invited to present seminars on
water law. Professor Al Stone of the University of Montana
School of Law and Professor Frank Trelease of the McGeorge
School of Law each presented a seminar for the Subcommittee.
The Subcommittee also heard a judge's view of Montana water
law in a presentation by Judge W. W. Lessley. Proceedings
of these seminars are available for review in the Legisla-
tive Council offices. v .

The Subcommittee's learning phase also included an on-site
tour of the lower Powder River adjudication area -and a thor-
ough briefing on the adjudication process under present law.
Personnel from the Department of Natural Resources and Con-
servation conducted the tour and briefing.

Further learning phase meetings included attendance at a
Water Law Short Course conducted by the U. S. Fish and
Wildlife Service that concentrated on instream flows and
their relationship to water rights law.

Following the learning phase, the Subcommittee conducted -a

series of public hearings around the state. Hearings were

held in Livingston, Miles City, Malta, Kalispell, Hamilton,

and Dillon to hear a wide variety of views from those affected
. by water rights problems. 1In addition, Subcommittee members

held a number of informal hearings and meetings in their

local areas to discuss these problems.

The Subcommittee also held a meeting with representatives of
several Montana Indian tribes to hear their views and con-
cerns relating to water rights adjudication. State agencies
were also invited to make recommendations for leglslatlve
action.

_ The Subcommittee then developed preliminary recommendations,
distributed them widely, received comments, and formulated a
- final proposal. :




- This report contains a brief report on the background of

water rights problems in Montana and a copy of the bill
recommended by the Subcommittee. Extensive additional
information on water rights is available in the Legislative
Cournicil office for those who wish to delve more deeply into
this subject.




OVERVIEW OF THE RECOMMENDED BILL ™ ~ -== ' -

As a result of its study of the problems with water rights
in Montana, the Subcommittee identified the following as the
most significant objectives to be achieved with any proposal
to solve those problems

Most important. 'Quantify-water use rights to protect
-users in our jurisdiction from claims exerted by other
jurisdictions and out-of- state 1nterests. ‘

<

Second: Prov1de a basis for better 1nterna1 adminis-
tration by (1) resolving disputes among rivals; and (2)
provide base knowledge from which to determine avall- g
ability of waters for future appropriation.7' -

' To accomplish these goals, the Subcommittee proposes adoption \:'"
of legislation that will do the follow1ng-"= Gl

1. Establish a system of water courts:

(a) The level of jurisdiction w111 be the same as.f:v
the district courts. v

(b) The courts will have authority'to handle all
water cases arising in their districts.

(c) There will be four districts --"the Yellowstone
River, Upper and Lower Missouri River divided at
the Marias, and the Clark Fork River drainage
1nclud1ng the Kootenai. :

(d) There will be one Judge per district;

(e) One of the judges will be designated chief
judge. : :

(f) Originally, the judges will be nominated by a
special seven-member nominating commission selected
as follows' :

(1) 2 House members appointed by the Speaker
(bipartisan)

(2) 2 Senate members appointed by the presi
dent (bipartisan)

(3) 1 member appointed by the Governor

(4) 1 member appoiﬁted by the Supreme Court

(5) 1 member appointed by the ‘Montana Bar
Association




The Governor will appoint the judges from among

- the nominees. Vacancies will be filled in the

same manner as district judge vacancies are filled.

(g) The original term of appointment is six years.
Subsequent terms are four years. The system is

. 'designed to be temporary. When the adjudication

is finished, the system will be dismantled.
Establish a mandatory ffling sYstem:

(a) All persons, - 1nclud1ng the federal government
and Indians who claim rights arising prior to
1973, will be required to file a claim for such
rights within four years. Exceptions to this will"
be existing rights for instream stock water uses -
and claims for rights already declared in the
Powder River procedure now taklng place.

(b) "A person failing to file w111 be presumed to
have abandoned any right. This presumption may be
rebutted in court, but rlghtholders would be wise
to f11e early. . Coa qfoof :

. (c) A fee of $40 per water rlght with a llmlt of
.- $480 per water court district for any person is

set. The court will waive this fee when adequate

- evidence of a previously adjudicated right 1s

submitted with the claim.

-3
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KEY ISSUES IN WATER RIGHTS .

The 1972 Constitution responded to nearly 75 years of political
and academic arguments about the best way to establish

stable water rights. The Constitution confirmed all existing
rights to the beneficial use of water. It also required the
establishment of a centralized filing system for water

rights in addition to the maintenance of local filings. To
satisfy these constitutional mandates and to establish a
stable water right, the 1973 Legislature adopted the Montana
Water Use Act. That act required: (1) ajudication of all
existing rights; (2) establishment of a permit system as the.
exclusive means for securing all new water rights; and (3)
establishment of a central water rights file. Problems with
adjudication have precluded full implementation of the

second and third requirements. It is with those problems we
must now concern ourselves. ' : .o

The Department of Natural Resources and Conservation told
the 1977 Legislature that at the current rate of progress in
adjudication, it would take an estimated 100 years and $50
million to adjudicate all existing water rights. The Legis-
lature considered several alternative solutions to these
problems but found no acceptable solution. The balance of
this part of the report explores the background of the water
rights problem in Montana and outlines some major facts and
conclusions considered by the Subcommlttee 1n the course of
its study.

What are existing water rlghts and why are problems associ-
ated with them? :

There is no deflnltlve answer to :this questlon. In essence,

a water right is the right to the use of water for benefi-
cial purposes acquired through appropriation .as provided by
law. -The right to water use that may be appropriated by one
person is restricted in that no prior user's right be harmed --
this protection being granted under the maxim that "first in
time is first in right." Appropriation is governed by

statute and case law. A perfected right is generally based

on an actual physical diversion of a specific amount of

water at a specific time and place from a specific source

and its timely application to a recognized beneficial use.
Thus, the right of use is tied to a date of original appro-
priation, an amount of water appropriated, and a particular
use. So if there is a current use, it is correct to say

there is a right, but it is of little value until the priority
and amount of the right are determined with relation to all
other "rights" on the source. A right, without such legally
binding prioritization and quantlflcatlon, is an empty

- shell, protecting no one.




'?-adjudicating existing rights that would establish the validity

-,

Prior to 1973 statutory and case law in Montana allowed per-.
sons to obtain water rights in three ways: (1) by statutory
filing under provisions of section 89-801, et seq.; (2) by~
simply using water diverted for a benef1c1al use; or (3) by
having been issued a right in a court derree vesnlti-=s 7
an adjudication process.

Because of the uncertainties inherent in these practices, it
was nearly impossible for any person to know without dispute .
- what water rights he might have. Professor Stone reported - CF
- in a 1973 Montana Law Review article that whenever Montana : '

- water users have a problem they are forced to bring it into.
" a court for resolution. The court then "renders a decree
stating what the rights of the parties are -= what their.
“rights are, that is, only as between parties to any particu-
- lar lawsuit, not what their rights are with respect to any
- and all challengers who may come along and start trouble at
" a later date." By adopting the Montana Water Use Act in
1973, "the Legislature attempted to establish a system for

-
&

- of these rights with respect to all possible challengers.
~.Without such a procedure there can never be any assurance of
. what rights were "recognized and confirmed." As Stone

" describes them, decrees under the former system are "neither
.permanent nor conclusive, and rights [granted in them] are
neither clear nor secure." ‘

r.Stone went on to detail why existing rights cannot be readlly
deflned He listed the follow1ng reasons:

1. The water right'records are nearly useleSS because:

(a) The person filing a notlce of 1ntent to appro—,
prlate water may never have done so;

(b) The case of Murray v. Tlngley stated that a
person might obtain a valid water right by u51ng
~ water but without filing, so the record wolild not

" show many rights. - :

2. Adjudications prior to the 1973 act often simply N R
' reduced an owner's property interest with little h -
-or no explanation, which caused great uncertainty.

3. ~Court inquiry into original water use needs and
the resulting possible court-ordered reduction in
the quantity of a water right gives unadjudicated
right holders little certainty as to what right
they might really have.

4, Adjudlcatlons under former law were 1nconclu51ve
because there was .no way of joining all users in
the legal action. As a result, decrees could be
attacked by anyone affected by thec use of water
but who was not a party to the adjudication.

- -




"The Montana Water Use Act attempted to remedy this situation
by establishing a statewide system of water rights adjudica-
tion. That system requires the Department of Natural Resources
and Conservation to gather data needed to provide sufficient
evidence of existing rights and for court procesdings to
conclusively identify existing rights by decree. ‘

One Subcommittee member posed a question in the face of all
this uncertainty. Will a person have the same water right
after an adjudication process as he had before? Professor
Stone replied, "What you-had before the 1973 Water Use Act
is 'what you will be decreed after the 1973 Water Use Act
~but it very well ‘may not. be what you think you had."

Why adjudicate existing rights now?

Having studied the problems with the identification of
existing rights, the Subcommittee discussed whether it would
be worthwhile to pursue adjudication and, if so, how soon.
‘The following advantages of tlmely adjudlcatlon were identi-
fied:

1. As our water right system developed, many overlap-
ping claims were made on water. This has resulted in an
extremely confusing situation for a person who holds a water
right. We need to know who now has what water right.
.Adjudlﬁatlon w1ll help firmly establlsh each person's exist-
ing rights.

2. We need to establish an accurate basis upon which
to make decisions for the allocation of new water rights.
"Existing rights must be firmly established in definite

* ‘guantities so judgments may be made as¢to the amount of

-water that may be available in a stream for further appro-
priation by permit. ' The security of firmly established .
- water rights is a must if we want to be able to put a maximum
~amount of water to beneficial use and allow for the orderly

>7'development of the state. Secure rights cannot be guaranteed

" without first adjudlcatlng existing rights.

3. When conflicts arise between Montana residents and
~the federal government as to water rights reserved in con-
‘nection with Indian and other federally reserved lands, it
will be extremely helpful to show exactly what water has

" been put to beneficial use. A well established adjudication

‘system can assist water users in showing the court precisely
what applied beneficial uses have been established.

4. A comprehensive adjudication system allows the
state to take advantage of the state courts and to move
- expeditiously to determine the rights of all persons, in-
cluding the federal government, in.the state. Montana now
has the authority and the opportunity as. granted by Congress
in the McCarran Amendment, 43 U.S.C. §666, to bring the




federal government and Indian interests into state courts

and determine its water right along with all others. = Without
an established procedure for general adjudication the oppor-
tunity to exercise this right is weakened and could be lost.

~

The alternatiwve wourld be =d—fd“*“*1sn in fzderal courts.

5. Adjudication will fix the precise needs and_rights
of water users along free flowing streams, thus reducing the
chance of expensive.emergency litigation in low water years.

N - Proper water planning in the future depends on the
establishment of accurate records of water use. Adjudication
will establish the necessary basic data needed to identify
the kind and quantity of beneficial uses to which water has
been put in Montana.  Increasing pressures for new uses
spawned by new technologies make planning capabilities very
important.. Such planning is crltlcal to the future protec-
tion of our agrlcultural .base. - .

7. The state constltutlon requires recognltlon and
conflrmatlon of all existing rights to use water for bene-
ficial purposes. The constitution also requires the legis=
lature to provide for the administration, control, and
regulation of water rights, including establlshment of
central water rights records. Adjudication is a necessary
starting point in this process. The Montana Water Use Act
recognizes these requirements and has provided one possible
avenue for implementing them. But the adjudication process,
which is a key element 1n implementation, is proceeding too
slowly.

8. Full 1mplementatlon of centralized records and
admlnlstratlon will assure individuals what their rights
are. This,.in turn, will facilitate buylng, selling, and
transferrlng water rights. Adjudication is a necessary
first step toward this goal. ' :

9. . State-assisted adjudication will help settle local
issues and settle local conflicts with as certain a finality
as possible. The process should lower ultimate costs to
individuals. '

. 10. Gathering accurate data to establish rights becomes
more difficult as both physical evidence and human witnesses
grow older. The Supreme Court once described the problem
with witnesses thus: "The ttrial judges have been confrofited
with aged witnesses who testified to what took place in

early days. These venerable men, having more or less khow-
ledge of what they testified about, frequently looked through
mental magnifying glasses in attempting to recall forgotten
things from bygone days." The longer we wait, the dimmer
will be the view of these bygone days.

-]10-




=~ '~ How has the adjudication problem been handled in other
o states?

Adjudication of water rights has been a costly and time-
consuming process in every state that has attempted it in
earnest. Water rights statutes date back to 1879 in Colorado,
1890 in~Wyoming, 1903 in Idaho, 1905 in North Dakota, and
1907 in South Dakota. Most adjudications implemented under
these statutes are still in process or are still being
revised and corrected. Despite continuous and ‘agonizing
litigation and relitigation of rights and the lack of any
kind of record of rights from which intelligent planning or
distribution of water couyld be derived, Montana didn't even
begin general adjudication until 1973. Despite the slowness
of adjudication, virtually all states basically -have the
‘'same procedure which varies mainly in which agency performs
various functions. To date there has been no magic system
devised. The dedication of adequate funding and effort

" ‘remains the prlmary factor in successful- -and tlmely ad]udl—

- cation.

: Professor Stone pointed out that three methods predominate
for settling water rights in the Western states: (1) the
administrative system used in Wyoming, (2) administrative
investigation and court determination used in Oregon, and
(3) a system derived from the Bien Code. Stone summarized

. these systems in the Winter 1973 issue of the Montana Law
Review as follows- . -

The Wyoming system authorizes the Board of Control

to select streams for adjudication, to publish notice
of the investigation and hearing, and (after a hearing
by the Division Superintendent) to make ‘the determina-
tion of rights which is conclusive and binding upon
all. An aggrieved person may appeal to the courts.

5 The Oregon system starts out similarly to the Wyoming
m system, in that the State Engineer publishes and mails
notice, conducts an investigation and hearing, and
makes a determination of all rights. But then this
administrative order of determination is filed in a
circuit court, where interested parties may file
exceptions, and from which emanates a final court
decree of adjudication which is conclusive and binding
upon all -- subject to appeal to the Supreme Court of
Oregon.

oo The Bien Code system derives its name from Morris Bien
e - of the U. S. Reclamation Service, who drafted this
- ' system of stream adjudication in 1903. It provides for
an administrator such as the State Engineer to prepare
a hydrographic survey and transmit it to the state
Attorney General who then brings an action in court
based upon the Engineer's findings and determinations.

—




-Some of the states which use the Bien Code provide
publication of notice and a conclusive decree.

The charts on the following pages were prépared by Da?e-

Cogley, staff attorney of the Legislative Council. _The
charts summarize the systems in use in selected Western
states. -

-12-
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UTAH TEXAS OREGON
) !
Date of original 1901 1917 1909
adjudication statute
Who initiates (§73-4-1) (§5.304) (§§539.020, 539.030)

Limitations on claims

or allotment
Who investigates

Who pays cost of
engineer study

Who makes preliminary
findings

who makes £final
decision
Jurisdictional area of
tribunal making final

decision (non-appellate)

Conclusive

Update proced.ure

State Engineer

(§§73-4-3, 73-4-11)
State Engineer

State

(§73-4-11)
State Engineer

(§§73-4-12, 73-4-15)
District Court

(§§73-4-12, 73-4-15). .

Source or river system

(§73-4-9)

Yes

(§§73-3-2, 73-3-3)
Permit system

Texas Water Rights Commission or
Texas Water Development Board

(§5.303) .

Maximum used any year between
1963-1967

(§5.305) ’ *

‘Texas Water Rights Commission

State

. (§§5.309, 5.337) .

Commission

(§5.322) .
District Court

(§5.322)
Source

(§5.303(1))
Yes

(§5.121)
Permit system

Water Resources Director

(§§539.020, 539.120)
Water Resources Director

State

(§§539.020, 539.130)
Water Resources Director

(§539.150)
Circuit Court

(§539.020)
Source

- (§539.200) : o

Yes

(§§537.130, 540.520)
Permit system
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SOUTH DAKOTA -

WYOMING _

Date of original
adjudication’ statute

who initiates

Limitations on claims
or allotment

Who investigates

Wno pays cost of

engineer study

k)

“ho nakes preliminary

£indings
who maxes final
decision

Jurisdictional area of
tribunal making final

‘decision (non-appellate)

L
Coaclusive

Codate procedure

NORTH ‘DAKOTA .-
1905 )
(561 03—16)

State enginéer via attorney
general

(§61+03-15)- _
State Engineer -
(§61-03-17)
Private user

(§61-03-16)
Court

(§61-03-16)
Court
(§61-03-16)
Source

No (?) '« no publication

(561-04~02)
Permit system

1907

(§46=10-1)
Water Resources Commission via
attorney general

(§46-10-4)
Water Resources Comm1551on

(s46-10-4) . .
State or consenting private party

(§46-10-2)
District Court

(546-10-2)
District Court
(§46-10-2)
Source_

No - no publication

(§46-5-10)
Permit system

-

1890

(§41-165)
Board of Control

(§41-181)
1 cfs/70 acres

(§41-180)
State Engineer

State

(§41-180)
Board of Control

(§41-181)
Board of Control
Division (major drainage

basin)

(§41-190)
Yes

(§41-201)
Permit system
(§41-161)
Tabulations
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Limitations on claims
or allotment

Who investicates

Who pays cost of
engineer study

Who makes preliminary
finéings

wWho maxes final

decision

Jurisdictional area of
tribunal making final
decision (non-appellate)

Concliusive

Update prccedure

Department of Natural Resources

(§§89-871, 89-874)
Department of Naturdl Resources

State-

(§89-875)
District Court

(§89-877)
District Court

(§§89-873, 89-877)
Source

(§89-877(5))
Yes

(§89-880)
Permit: system

Water user - The present Colorado
statute does not speak in terms
of comprehensive adjudication

since that has been accomplished

in Colorado.

(§37-92-203)

| water Court referee

(§37-92-203)
Supreme Court (?)

(§§37-92-301(2), 37-92-303)
Special water court or referee

(§37-92-304)

Special water court
(§37-92-203) e ,
Division (major drainage basin)

Yes

(§§37-92-302, . 37-92-401)
4-year tabulations -~ adjudication
of ~each new right

R " - \ » ' .
I y f . . i .
ﬁ-'.r.“»ﬂ.— ~'ﬁ_~-;—-&‘-‘--~m-'o e WA . WG G P - Ger: . WA, — eAm—— . = —_——
MONTANA __COLORADO ' IDAHO .
Date of original 1973 1879 ' 1903
adjudication statute
Who initiates (§89-873) (§37-92-302)" (42-1406)

Director of Water Resources

(§§42-1401, 42-1408)
Department of Water Resource

{s42-1401)
Department

(§42-1410)
Director of Water Resources .

(§42-1410)
District Court !

(§s42-1407)
Source

(§42-1411)
Yes

(§5§42-202, 42-222)
Permit system



How did the Montana Water Use Act propose to solve our
. water rlghts problems?

The Montana Water Use Act established an entirely new system
for acquisition and administration of water rights. Since
1973 a water richt may be =crui-~7 2nlv b pormit, mha D--

partment of. Natural Resources and Lonservatlon is requiread
to issue a permit if:

(1) there are unapproprlated waters in the source of
supply:

(a) at times when the water can be pnt to the use
proposed by the app11Cant,

(b) in the amount the appllcant seeks to approprlate,_
and ' :

(c) throdghout'the period during which the applicant
seeks to appropriate, the amount requested is avall-
able,

(2) the rlghts of a prlor approprlator w111 not be
adversely affected;

(3) the proposed means of dlver51on or construction
are adequate;

(4) the proposed.use of water is a beneficial use;

(5) the proposed use will not interfere unreasonably
with other planned uses -or developments for which a -

permit has been 1ssued or for whlch water has been
reserved; : - >

{6) an applicant for an appropriation of 10,000 acre-
feet a year or more, or 15 cubic feet per second or
more, proves by clear and convincing evidence that
the rights of a prior approprlator Wlll not be ad-
versely affected

Clearly, all prior rights must be known before items {1),
(2), and (6) can be known conditions. Therefore, in addition
to the reasons statéed previously, some method of determining
existing rights is needed in order to provide a rational

base for administration of all water rights.

The Montana Water Use Act requires the Department of Natural
Resources and Conservation to begin proceedings for the
determination of existing rights. Proceedings are to begin
first 'in areas where the problem is most urgent. The De-
partment of Natural Resources and Conservation has given

the Powder River drainage first priority because of looming

-16-
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code;

problems in that area. Proceedings have also been started
on the Tongue and Big Horn Rivers in response to federal
lawsuits initiated to determine rlghts recerved for Indian
reservations.

Az & f.rst step in the adjudicaticn of a source} the depart-~
ment is required to gather data for the determination of the
rights. Among data to be gathered are the following:

(1) court decrees adjudicating water rights in a pro-
ceeding commenced prior to July 1, 1973- )

_ (2) declarations of existing rlghts filed by each
person claiming an ex1st1ng right; :

(3) records ofvrights acquired under the groundwater

(4) notices of appropriations filed under former statutes;
(5) records of declarations filed under prior statutes;

(6) records of statements filed in connection with the
Yellowstone River Compact legislation;

(7) the findings of water resource surveys conducted by
the department and 1ts predecessor agencies;

(8) the. flndlngs of 1nspect10ns, surveys, reconnais-
sance, and 1nvestlgatlons made by the department of the area
or source 1nvolved.

The department is then requ1red to submit to the district
court all data gathered, the names of all persons who filed
a declaration, and the names of all persons who appear to
have existing rights. The court subsequently issues a pre-
liminary decree; legal action may be entertained in disputed
cases to adjust the decree. Following this process, a final
decree must be issued. The decree must state findings of -
fact and conclusions of law upon which existing rights and
priorities are based. For each person found to have an
existing right, the decree must show:

(1) the nameiand post office address of the owner of
the right; :

(2) the amount of water, rate, and volume, included in
the right; . :

(3) the date of priority of the right;

_ (4) the purpose for which the water included in the
right is used;

-17-




(5) the place of use and a descrlptlon of the land to
.thlch the rlght 1s appurtenant; = )

(6) the source of the water 1ncluded in the rlght°
(7) the place and means of diversion;’

(8)'the approximate time during which the water is used
each year; '

(9) any other information necessary to fully deflne the
nature and extent of the right. .

The statute then states that the final decree in each exist-
ing right determination is final and conclusive as to all
existing rights in the source or area under consideration.
After the final decree there shall be no existing rights to
water in the area or source under con51deratlon except as
stated in the decree. - o

In adopting'the Montana Water Use Act the legislature intended
to create order and clarity in place of the previous confusion.

Now what is the problem?

The purposes of the Montana Water Use Act are being recog-
nized as laudatory by more and more people. At the same
time, it is unfortunately true that not one ex1st1ng right
has been . 1dent1f1ed under the act.

The department has found that 70% of declared rights in the
Powder River adjudlcatlon work are totally undocumented.-
That fact has resulted in the need to develop, train, and
retain qualified staff in the field to gather adequate data

 to fulfill requirements of the law. - The department's goal
as presented to the Subcommittee 'is to have all field work
on the Powder River completed and ready for department at-
torneys by June 30, 1981.

>

At the rate the work in the Powder River drainage is proceed-
ing, the department estimates it will take 100 years and $50
million to adjudicate all rights in the state. In addition,
the Subcommittee believes that requiring district courts to
adjudicate massive numbers of rights will heavily overburden
district judges, many of whom are already overworked. '

There clearly is a problem. For all the reasons that a
timely adjudication is needed, a long delay in the process
is unacceptable. : ’

-18-~
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'What can be aché“£5 eelve the problem?

The following alternatives have been mentioned as possible
solutions to one or more aspects of the problems outlined
above.

1. ~ Do not adjudicate. This would certainly lessen the
appropriations needed, but would accept the situation that
existed before 1973 as reasonable. No firm basis for issuance
of permlts would ex1st. '

2. Streamline the ex1st1ng system by reduc1ng detail.
This could be done by accegpting small filings as prima facie

" _evidence of a right without field work. Similarly, ground-

water declarations could be taken at face value. Such _
simplification would make the process both faster and cheaper.

' The margin of .error would be 1ncreased’ risk of future
lltlgatlon might be incurred.

‘3. Require more proof of a rlght to be filed with the
orlglnal declaration. ~Such a provision would require a
certificate by an engineer or land surveyor attesting to the
veracity of the capacity and location of water diversion
systems, etc. This would be more accurate than merely

-accepting the declaration of the rightholder and would save

the state some engineering costs. The rightholder would
have to pay the cost of the engineer or surveyor which he
does not now pay.

4. Require a declaration of all rights to be filed

‘within five years and eventually adjudicate. This would
provide an early estimate of the total number of existing
.rights to aid in planning. -This could help speed up the

process. Some assistance to declarers would help make de-
clarations more accurate. The department has found right-
holders need a551stance to enable them to file mean1ngfu1

declaratlons. : . :

5. Establish an administrative adjudication system.
This would reduce the pressure on the district court. This
idea was  rejected earlier by the Legislature because of the
greater confidence the citizenry is felt to have in the
judiciary as opposed to the bureaucracy.

6. Adjudicate under the present system faster by
spending more money. This could be accomplished by increas-
ing the appropriation to the department for the work or by
finding additional revenues for the program through fees or
) special taxes. Increasing the appropriation may be required
- in any event, but serious polltlcal and practical limits
~must be recognized.




: more con51stent dec1s1ons across the state

7. Require water users to pay a fee for their water
right. Such a fee could be collected when the declaration
is filed, when the right is granted in the final decree or
at some other time. It could be based on an estimated cost
per acre, per water right, per quantity of water right, or
on some other basis. A fee could be designed to cover the
entire cost-of determining the right, be designed to split
the cost between the state and the water user on a benefit/
cost basis, or be designed to merely reimburse a reasonable
amount to the state. Ideally, costs would be apportioned in
proportion to value received. ’ - ' » o

8. Establish a system of water judges.  This would
‘relieve the burden on the district judges and would encourage

The Subcommlttee s proposal 1ncluded in thlS report, combines'
several of these ‘options into a system the Subcommlttee be-
lieves will work for Montana. ' - : - :

_What is a preference_system?

When there is an ample amount of water for all who wish to
use it, no conflicts need arise among users. Shortage
creates conflicts. Conflicts may be resolved by operation
of law. Our present system provides that when two appro-
priators come into conflict over using a too small amount of
water, the appropriator whose right was first in time has
the first right to use the water. Under a preference
system,. a statute says that certain classes of use are
~higher than others. If a conflict arises, the higher use
prevails over the lower use.. Preference systems enacted in
other states have not been 1mplemented according to Pro-
fessor Stone. ' ‘ S

If Montana were to adopt a preference system, pre-1973 water
"rights could be affected only by condemnation.- The adjudica-
tion process would thus have to be completed so ihe property
right being taken would be clearly-identifiable.

Based on the fact that no clear need has been establlshed
for a preference system and the fact that the priority
system could supersede the existing system only with diffi-
culty, the Subcommittee dec1ded not to consider the prefer-
ence system further.
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RECOMMENDED BILL
TO ADJUDICATE WATER RIGHTS
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A EILL FORK AN ACT ENTITLEO: "“aN ACTnTC ADJULICATE CLAIMS CF

EXISTI N6 WATER RIGHTS IN MONTANA; AMENCING SECTIONS.3-1-1019

3-1-102y 3-1-100ls 3-1-10U10s 19-5-301s 19-5-404, 85-2-102,

85-2-112y  85-2-1139  ¥5-2-114y 85-2-4U1y 83-2-405sy AND

85-2-40649y MCA; REPEALING SLCTICONS 85-2-201 THRGUGH 85-2-2109

MCA; AND PRUVIDING AN EFFECTIVE CATLES"™

BE IT ENACTED BY THE LEGISLA]URE Of THE STATE CF MCNTANA:

Bkﬁ_ﬁiLllﬂﬁ; Secticn i. kater courts establisheds (1)
To.aﬁjudicate existing wuater rightses a system of water
courts is establfsﬁéd. 'A”water'gouft shall be preéided ovér
by a water judgee. | | |

(2) There -shéll be oneA water judge for éachAwater
court districte A water judge m3y sit in any districte.

(3) The §ovérhor shall designate one water judgqe to
serve as chief .wéter judges  The chief water judge inay
distribute caselcads amon: the several water judyes on an
eguitable basise. Tne chiaf water judge shall be assigned to

3 district and shall hear cases in that district on an

equitatle basis with the other judges. The chief water
judge in consultation with the cther water judyes shall

determinge the sites of the oftices of the water courtSe
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NEW _SECTIONe OScction 2e Hater ccurt districts
definece (1) There are tour water court districts whosg
boundaries are formeq oy .the natural divides _petweén
drainages and the uorderé of.the state of hontana dnd which
are described as fellows: |

(a) Tlhe Yellpwstone River Eaéin wétér ‘court d;ﬁtfict
consists c¢f those arcas drained b*' the Yellonstone anﬁ,
Little ffissouri Rivers and'ahy remaining areas’ fn Carter
Couhty.

(b) The Lower Missouri River Basin water chrt
district consists of those a}gas drained by the Missouri
River from Dbelcw the mouth of the Marias R;Ve} and any
remdining areas in Glacier and Sheridan‘Counties. " |

(é) fne Upper missouri River ,Basin- wa£er gourt
district consigts of those areas dfaine& by‘the.Mjssouri
Fiver to below the mouth of the Marias Rivér.

(d) The Clark Fork niver 8asin wates court dQStrict
consists of the arecas draihed by the Clark Fcrk Rivery tte
Kootenai River and any remaining'areas in Linccln COunfy-

(2) wheneéer 3 question arises c0ucern;ng which water
court hes jurisdiction over adjudication c¢f an existing

rights the question shall be settled through consultaticn

 with the water judges involveds subject to review by the

‘"chief water judge.

NEd SECIIUNa Section 3. Saiaryo expensess  and

- -

_2—
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retirement ot water judues. (1) A water judge is entitled to
the salary and expenses apthdrized by 1law for district
judaese |
(2) A water judge shsll participate fn the ' Mecntana
judges® retirement ;ystem established in Titlé 199 chapter
Siwon the same baéfslés'é district court judgé.
NEW_SECTICGNe beétiodv4. Jurisaiction of the Jwater.

court. (l) A water court has exclusive jurisdiction in

matters arising in relaticn to the determination and

interpretation of existing water richts under [this act]e
It is the intent of thne lagislature that all such matters be
brought in or immediately transferred to A water ccurt

unless  witnesses have oveen swora and testimony has been

p

. taken by the ‘district court.

(2) The jurisdiction of the water court includes
jurisdicticn to appoint and supervise water commissioners in
the same manner as authorized for district judyess

(3) The district court shall assume jurisdiction aver

‘enforcement of the provisions af a final decree issued as

provided in tsection 24 ot this act]e.

NEW SECTII0Ns >duction Se Proceduree. (1) The water
court shall m3ke rulesy including rules of evidencey
necessary to_accomplish tne purpcses of {this 3ct]e

(2) Excéﬁt ~as may be specifically provided in this

sectiony procedures esteblished in [litle 2% ap;licable to

-
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civi) procedure in the distrjct.;oyrg apply to the water
courte. i | - |
{3) The use of discavery in cases before tne water
court hpy be ‘exerﬁfgéd  qnly tq the extent §R?§if§§?]]¥
authorized LY QrQer'of ;néiwgter courte "  ‘
- NEW SELTICONe &ectionréq Dtsqualtfucatgpn 'gf . yater
JUd]eo' (1) & Hatér judyge may chqualsfy hswself in qqy‘

Pf°Ce°d'n9 in which h's impartiality might reasonahly he

vquest!pneq.

(2)‘ A water judge pay also dtsqualafy hnmse]f.§n ;ngb
follownnc C|rcumstances.

(a) if he has & personal bias or Prejqdice EQQQ%!ﬁiRQ
a party or personal knowledqe of disputed é!iﬁﬁﬂ?!ér¥_fé€§§
concerning the proceeding; | |

{b) if ;ﬁ private practice he served as a Jawyer ip
the patter in controversy or 2 lawyer with wpod  he
prevoous]y practiced law seryag during such assocqat'qn as 9
lawyer copcerning thL wattcr or tne Judge ar the ]awjer has
been a material witness concernlng it;

(c) if he has served in governmental ﬂwploynent and in
such capacaty participated as counsely advuserg or material

witngss concerning the pyroceeding or expressed an qun!cn

‘concerning the merits pf tpe particular case ip contfqyersy;

(d) if ne 'khows that hes individually orf as 3

fiduciarys or his spouse of minor child yresiding in Hhjys

-4
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household vhas a financial interest in the subject métter in
controversy or in a party to the proceeding or any other
interest thaé coulg be_SuUQténtialiy affectaed by the outcome
of the proceéding; or |

-

(e) if he or his Spousé'dr-a-person within the third

_ degree of relationship to either of. them (as calculated

according _io 72-11-101 thfough 712-11-105) or the spouse of
such a person:

(i) is a party"to ‘the proceeding or an .officery

~directory or trustee of a party;

.(ii) is known by <the judge'to have an interest that
could be substéﬁtia]]y affectéd by the outcome of the
proceedingf ; o | o 1 -

(iii) igv torjthe judge'§ jkhowledge likely to be a
material Qitness'iﬁ the proceediné; |

(3) A water juoge should - inform himself aboutr his
per;onal and fidut?ary financial interests and make a

reasonable effort to inform Hhimself about the persanal

‘financial interests of his spouse and minor children

residing ‘in ﬁis householue.
+ (4) For the purposes of - this section the following
definitions apply:
(3) "Hroceoding" includes prehearingy =~ hearingy
appellate reviéwg or otner staqés of agjudication.

(b) “Fiduciary™" includes such relaticnships as

-5~
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executory adminiétratory trusteey or quardiane

(c) M"Financial interest" means‘owner;hip of a ]ega] cr
equitable interesty however .smally or .a relationship as
directory advisérg or qthef activé 'partjcipant“in:’the
affairs of a partyy eiceﬁt that: L

(i) OQnership 56  3 mutua];Qr'cdmméniihygstment and

that holds securities is not:a.financial _ihfe(est in 3$g;h

securities unless the judie participates in the managjemert

of the fund;
(ii) an office. in an educationaly . religiousy
charitabley fraterncly or civic ~organization is not a

financial interest in securities held-by 'the‘_organization;

(iii) the proprietary interest of a poljcynolder in a

mutual insurance comgany or 3 depositor in a mutu3l saevings

. association or a similar proprietary interest is 3 fipancial

interest in the organization only if tne'gutccme of the

proceeding could substantially affect the .value of the

interest; and

(iv) ownership of govgrnment securities is a financial
interest in the issuer only if the outcome cf the proceeaing
could‘substantialiy affecf ttie value of the securitiese.

. (5) =& wéter jucge myy accept from the pa;fies to’ thé

proceeding a waiver of dny ground for disqualification if it

s preceded by a fqll disclcsure oh the record of the basis

for disqualificatione
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_ (6) The_procedufe tor ﬁisqua]ification,»of a water
judae specified in this.scctiqn is exclusive.

ﬂfﬂ_;ﬁﬁllﬂu; Section Te Appeéls from water coﬁrtf The
supreme court has’ekclu$i9e jﬁrisdicticﬁ-over appeais from_q
water‘ courg; _‘Appeal 1pf§#edurés shsli be governed by the

Montana Kules of Appellate Civil Procecures

NEW SECTIUNe Section & Qualifications of a | watef_

" judge. To be eligible to serve as a water judges a person

must have fhe ,qua]ifﬁcations ot a. dfstrici court judge
required byﬂAfficle.VIIo section G subsections (13 through
(3)s of the constitution‘of.Montana. A water judge sﬁall
reside within the sfaﬁef | |
’Hfh-iﬁﬁllDEJ 4Section 9."Creation;w - compositions
anctionp and  terTina;i9n.Aof Ewater Jjudge nominaﬁing
cqnmission. yi;5 A"'watef judée héminating comnissfon is

createde Its tunction is to provide -the governcr with

nominees for appointment as water judges. The commission

shall be compdsed of seven mepbers appointed aS fb\lowsﬁ

(a) twd. members éf the housev of representatives
appointed ty the spéaker' not more than one of whcm is from
the same political party;

(b) two members ot the ‘senate appoinfed by the
presidents not more ‘than one of whom is fror the same
political parcy:-

(€) one meanber gppointed by the governor;

-
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(d) one member appointed by the supreme court;

(e) one member appeinted by the board of directors of

the state bar of Montanae

{2) }FPPOiQFW?QFE ‘shall be inade (wsthln 30 days of ;he

effective date ef this sectvcﬂ]-

(3

-

fi]]gq a(. n the manner of the orngunal appo:ntment.»

{4) lng gq;g( Judqe nownnatong commnssnop sﬁa]l feet

y 1

as often -as required fo selsct the peripsess The

[

cormissicn shall nominate three persons for the position of

1%

ate

“=

Yoty

judgesea
it A

(51 The water = judae nominating  commission shall

~organize itpelf and conduct its  busipess ynder  the

E(gggdgggs p(qyiqed for th@ nomina;inglcammiSSiQn.

{6) Upon the dcceptancé of d)pountment b/ pom'peoﬁ as

water JUd]Eb tn each ua?er an;; qns;(ncts Cnu wat ‘y J

"W #

~c
'w

“‘\

nomipating commission ceases - to *x'$$- B Qe{,

yoIs

2

provudod for ds<t‘g;; Court judges
{7) Not later than July 1, 1979, the governor shall

appoint a chief water judye and tnree other water judges

from among lists of nomjnees presented by the water judge

"nominating commigsion.

HEW SEL1IUNs Section i0. Appointment of water judees

1n the event of a vacancyy the Pos ; iop shall e

Pl
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tc f£411 vacancye (1) If & vacanCy oCllu N, the governor shall

argoint a person to complete the UNYNNyyog term in the same

m2rner 3s provided tcr the appointmenrt n\y 5 gistrict jddge.

(¢) Appointments to subseQuUent (o, ,¢g ghall be made in

the same manner as filliny & vacancye

nﬁg_iﬁ&liﬂﬁg_'béCtiQﬂ 11« Hater Nnrages — term of

JUges is frem July 1y
197?' to June 30y l9E5e After June 30, \ 985y the term of

office of a water judge is 4 Yarss Sulyact to continuation

ot the water court system by the leqislagyre.
sitn SECTIICNe Section 12e. Clainw oy “existing water

right -- filing statement of claim roagired -- exempticns-

(1) a person claiming an existing ridht, ynless exempted

belows shall file with the water coury for the water cour*

district wherein the diversion oCCUTS on \aster than June 3G

1983, & statement of clai: for.each WAty fiéht asSerted' on

a form provided by the department of Watural reéourcés and'
conservatione I1f tihiere is a claimed Tigiht wfth no divisions

the filing shall be inade in the distijcy here the use

OCCUrSae

(2) CQlaims for existing rights e livestock and

domestic wuses based wupon instream ¢, of groundwater

sources and claims for rights inclugey in a declaration

filed pursuant to tne order of a districy court issued under

sections 8 and 9 ot Chaptar 452y La%f ct

l973, as amendedy
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are exempt from tne filing-requirements of subsection (1) cf

this sectione Such «claims mays howevers be voluntarily

filede

MEW SECTIUN. Section 13. Department of fish and gqame

to fepresent public recrentiona]'-usésq The department‘of

fish and came shall exclusively represent the public for

purposes of establishing ahy ,pfior  and eiisting<pub1ic_
recreaticnal use in existing right ?determinations under

[sections 12 throujh 2¢])y provided that the foregoing shall

not be construed .in any manner  as a legislative
deterinination of whazther or not 3 recreational use sought to

be established prior to July 1ls 1973y is or was.a teneficial

" uSee

f&ﬁﬁ.if&llﬂﬂ; Section l4. Statement of . claim --
conténts. 11)l1he statémént of cléim fdr. eéch rfgﬁt>rshéll
fnéldde sdbstahtially_thc following:' . |

(3) the name and wailing add?ess_of_the claimant;

(b) the namwe of the watercourse Oor water source from

which the right to divert or make use cf water s claimeds

if available;
(c) tne quantities of water and times of use claimed;

(c) the-\ega] descriptions with reasconable certaintyy

-of the point cr points of diversion and places of use of

waters;

(e) the purpose of usey includingy if for irrigationy

: - -10-
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the_number of acres irrigated;

(t) the approximate dates of first putting water to N

beneficial use for the various amounts and times claimed in
subsecticn (c); and ;

'1(9) the sworn statement that the claim set forth is

be]{ef,

‘(2) The claiﬁant may subrit mapss platse serial
photographss decreesy or other evidence in support 'of his
claime | |

NEW SECTIONe Section 15 Abandonment by failure to

file claime Therfailure to file a claim of an exiSting:nght : .

true and ccrrect to thé best of claimant®s knodledge and

as required by [section 12) establishes a rebuttable

presumption cf abandonment of'that righte

HEW SECTIONs Section 16« Claim to constitute prima

facie evidencee A claim of an existing right filed in

accordance with [section l2] constitutes prima facie proof

" of its ccntent until the issuance of a final decreee.

HEW SECIIOUNS 'Sectjcn l17. Notice of requirement to
file “claim.' The aepertment shall provide notice of the
requirement to file a statement'of a claim of an ex}sting
water right in-substantially the following fecrm:

| WATER KIGHTS WOTICE
FAILUKE TO FiLE A CLAIM Ag ReQUIKED BY LAW WILL RESULT

IN A REBUTTAELE PRESUMPILOUN THAT THE WATER RIGHT OR CLAIMED

- . -
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WATER KIGHT HAS BEEN ABANDOMED. (This introductory sentence

-~

shell be printed in not less than l2-point boldface typee)

This .is notice of commencement of procedures- for tiie general

'Jadjudicatioh-of existing rijghts to the use of-water‘ and cf

\

~the requirement to file"a claim for certain rightse Every
‘perspnj including but' net’ limited to an individualy
‘pérfnershipo‘ éssoéiatibn' public or private COrporation,‘

:’¢ity_df other municipalitys county, state'“agency or the

state of;Hontana,vand federal agency or the United States c¢f

 ;America, éésertihg alcléim to‘an_existing“{fght tb the use
;of watér uh}ch would Zbe ‘profected under>:ﬁhé . Yaw as it
‘existed prior.to Jul* ly 1973, is potified that a statement
_6? claim to that right is reguired to be “filed with the
'_Qatgr 'court fo} the watéf co@rt_districfnwherein water is
i diverted or used fbr‘the;figﬁt.claiﬁed no‘;iﬁter thah_'June

.30, 1983, CLlaims for stock and domestic uses based upon

instream flow or’groundwater sources are exempgt from this

requirement; howevery .claims for such wuses may be

.voluntarily fileda Claihg filed with the department in a

oeclaratioﬁ filed pursuant to tha order of a d}sﬁrigt couft'
issued pursuant to sections & and 9 of Chapter 452+ Laws cf
1373y as aﬁanqedo are aisb exempte |

For further inftformations contact the Adepartment of
natural regourcegiqné conserva£iono Helena,-Montane.V for a

copy of the law and an explanaticn ot it.

«g
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NEAN SECTIONe Section 1B8e How notice to te givene ToO

assure that all persons who i3y claim an existing water
rignt are’ nogified of the reguirement to file a claim cf
that rignty 'the department of natural resources and

cocnservation shall give notice as follcows:

(1) It shall cause 3 nctice printed in not less then

10-point typne to be placed in & pfominent and ccnspicuous

p1ac§ in all daily newspapers of the state and in at least
oné newspaper pub]ished.in each county 6f thei state dufing
the month of Julye 1979, and in April of 1980y 1981y 1982,
and 1983. N | ‘
(2) It shall‘cduse a notice in wriﬁing to be placeq'in
a prominent and conspicuous location in éach; county
cgufﬁhogge>in_fhe statee o

(33 It shall provide a sufficient number of copies of

_the notice to the county treasurers before October 15¢ 1979y

1980y 1981y and 1982, and ‘the county treasurers shall

enclosé a copy of the notice-with each statement of property
taxes mailed in 1979+ 1980, 198ls and. 1982. In the
imp]emgntatibn of thnis subsectiony the. department éhall
provide reimbursement to each county treasurer for the
reasonable adaitional costs incurred by the - treasurer
arisiﬁg from the inclusion cf the notice required by this
sectione |

{4) 1t shall provide copies of the notice in writing

-13- —
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t6 the press servites with offices ictated in Helens during

Julys 1979s and April of 1960s ivy8is 1982y and 19835

(5) The water court may alés in its distretich #ive

notice in dny othef dadner that Will cafrry oLt the pUtpossss

-

R g i P8 a1t e
~ of this &gttioh:

......

" MEW SECTIONs Sectiod 1% Filing faéfv'ﬁf " gpseial

dccolnt €reateds (1) Edch claidi filed Undér [settich 12]
shall be accompanied by & Fée in the amourt of $40i &lUbject

t0 the folloWing exceptions:

(3) the total fees for a1 tlaims Filed by one psrssH

in afy one water tourt district may Hot exceed $480i dhd

(b) o tee is reglired decdmpanying & tlaiil 8F #H
existing right that s included in & décred OF 4 cBurt iH

" the State of HMontdnd ard whicH is dccorpatiied by § Eertitigd

i

 copy of that deciée or verified 3s otherwise ordered by the

courts |
{2) tThere i§ w&stsbiished 3 water right sdjliditatish
dccolnt in the Barmarked révehus Fdnd of the stité tradsitys

2o I (. N D R S P il R I ST
A1l fees collected undier [séctions 19 &hd 22] Shéi_l bé

~ deposited in thé atcolnt to pay the oxpensés idcurred fer

ddministering [this act]s

NEW SECTIONs section 20. Adjudicatioh 8F  s#istibg

fightse {1) The stdte of Hontdna Upor~ telativh bF thée

sttorney yeneral shall petition each water couft to feqliied

i11 perschs claiming a riyht vithin the water court aistrict

- -

-14= .

-

54

. g




Ve

10

11

12

13

14

16

17

18

19

2u

21
22

23

24

25

LC 0094701

to.(ile-a claim of the right as provided in [section 12].
(2) The requirement-by'the'water cour@ to file a claim

for an existing right is the first step fn préteedings fer

the general adjudication of ai}_existing rights to :the wuse

-

of water which would be protected' under the . law as it

existed prior to July ly 1973e

(3) The water court Sﬁéll monitor the «claim fi]ing
procedure and make any orders necessary to assdre timely and
accurate compliaéce with the claim filing proceduree

NEW SECTIUNe Section 2le Department aﬁsistance . to

water courte The departments subject tc the direction of the

lwater courty shally without cost to the water court:

(1) .provide such information and assistance as may be

’

required by the water court to adjudicate claims 6f existing
rightss;

(2) "esfaoiiéh ihformaticn and assistance prograhs fo
aid claimants in the filing of claims fbr éxisting rights
required by ([section iZ]; |

(3) conduct field investigations of‘randomly selected
claims or clgims that the water court determines warrant
investigation; and |

(4) prcovide the water courts with all information in
its possession bearing upon existing riyhtse
Nﬁﬂ.ih&llﬂu; Secticn 22 Preliminary decreee (1)

Within a reasonable time after June 30s 1983y the water

~15- ..
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couft shall issue a preliminary decreee The prelifinary

—

decfee ~ shall be based on the data submitted by the
department and oh any additional data obtajnedibf the courtes
(¢) The  §}élimiﬁary cecree vwéhaii contain . the
information ‘and make ihe deter&iﬁétithi findingsy and
conclusions rgqui?ed for the :final decréé :undér .[Sectiéh
247 .
(3) The :water court shalli'Send fal topyr of the

preliminary decree to the departmenty and the ¢ourt shall

serve by mail a hotice of availability of the preliminary

decree to each person named in the preliminary decrees The
clerk or person designated by the court to mai1 the hﬁtiﬁe
shall make a genera]icertificate of maiiiﬁg ce}tifying ‘that
a copy {pf the-notfce has beén‘placéd in.£he‘united States

mail,,poétage ‘prepaid. addressed to each party ifn the

"preliminary decrees  Such certificate shail_be contlusive

evidence of due and legal notice ofAeﬁtry of decrees
(5)' Any person ﬁay obtain a.copy” df:tﬁhe pré1iﬁfnary
decree onn paymént of a fee of $20 to the watéer tourte .
NEW SECIIONs - Section 23« Hearing oni preiiminaty

decreee (1) Upon objectioh to the preliminaryAdecree by the

departmenty a persofn named in the preliminary dectees or any

other persons for yood cause showns The departmnent or such

‘person is entitled to a hearing thereon before the watef

courte
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- (2) If a hearing is requesteds such request must be

filed with the water court within 90 days after notice of

' jentry of the preliminary decrece. :Ihe water court shall, for

good cause showns extend this time limit an adgditional 30

*

2

days if appli@afion'for the exten;ion:fs made within 9C dzys
afte; nofice_éfléhtry ofrthg pre]jﬁinary deCrée.

(3)  Th€ }eQUest fdfiaiheariné‘shal] congafq a precisé
statement of the findings and conc]usiohs in the pre}jninary
decree pftn uh}ch. the department or person;feqﬁesting the
hearing disagreese. -]he reduest shall specif* the paragraphs
end pages containing the findings and concluéions to which
objection is madee The requeét shaii state tHe specific-
grounds ang evidence on which the objecfionsAare based; o

(4) Upon expiration of the time for filfng objections
and upon receipt of & request for a hearings thé ccurt shall

notify each péfty named in the preliminary decree that a

‘~ hearing has been requested. The court shall fix a day when
“all parties who wish to participate in future proceedings

must appear or file a statement. The court shall then set a

date for a hearinge. The court w®may conduct individual or
consolidated hearingse A hearing shall be éonducted‘as for
other civil actioﬁs. |

.Ngg_gﬁgllgu4  Section 24; Final decreee. (1) The water
court shally on the basis of the pre]iminary decree‘and on

the basis of any heéring tnat may have bheen helds enter a

- - -
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-

final decree affirming or modifying the preliminary decreee
If no request for A hearing is filed within .the " time

alloweds the preliminary decree automatically becomes finaly

: énd the court shall onter it as the final décrée.
(2) The final decree --shall gstablish ‘the existing _‘
‘fights anq_prioriﬁges with}n the  wa£er céUft dist;ictﬂ éf

péréons ‘required by {[section 12]  to f;i;?a claim foffan

- existing - right and of pefsoné who filed $7beclarations'

pursuant to an order of a district court issuéd under
sections 8 and 9 of Chapter 452y Laws of 1973.
(3) The final decree shall state the findings of facts

along with any ccnclusions ot 13wy upon which the existing

_rights and priorities of each person named in the decree are
~basede

(4) For each person who is found to have an existing

rights the final decree shall state:
(a) tﬁe name.and‘pcst—office'address ﬁf the ownér of
the right; .
T (t) tne amount of watersy rates and volumes included in
the right; | N
(c) the date of priority 6f_the rigﬁt;

(¢) the purpose for which the water included in the

- right is used;

(e) the place of use and a description of the lande if

anys to which the riaht is appurtenant;

-

 -1g-
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_(f) the source of the water included in the ricnt;

(g) the place and means of diversion;

(h) the inclusive dates during which the water is used

each year;

(i) any other igformétionvneceésary tc ‘fu]]y define
the nature and extenf of the righte

o NEW SECTIONS Section 25.' Appeals from finél decree.‘

(1) & person whose existing rfghts and pricrities are
detérmined in the final decree méy appeal the determinaticn
onfy if:

(a) he requested 4 Héaring and. appeared and entered

objections to the preliminary cecree; or

(b) his rights as cetermined in the preliminary decree

' were altered as the result ot a hearing reguested by another

N

persone
(2) yAn apresal from the final decree shall be taken as
provided by the.Montana‘Rules of Appellate CiVii Proceduree.
NEW SECTIONe Section 26. Certifigate of water righte
When é final decree is entereds the court Shall ;énd a copy

to the denartmente The department shall on the basis of the

final decree issue a certificate of water right to each

person decreed an existing righte - The original of the

certificate shall be sent to the county clerk and recorder
of the county where tnhe point of diversion or place of use

is located for recordetione. The department shall keep a

- -
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~~~~~ ~m o owv .- xificate in its  office in Helenae After

rfecordationy, the clerk and recorder shall sénd the

certificate to the persurn to whom the right is decreeds

Section 27« Section 3-1-101s MCAs-i5 amended to Fead:

“3-1-101. The several courts of thé; stateas he
following are courts of justice of this state:

(1) “the court of‘impeaéhmentovwhiéh js tﬁe SEnatei'

(2) the'supreme court; | |

(3) the district courtss

14) _the water courts:

t4¥{5) the justices" coUrtsf

f5§1§1 the c;ty\courts and such other inferigf tourts
as the legislature way estzblish in any ihtorpdraged city of
towne" -

Section 24e Seétion '3-1—102; MCAy iIs amended to r&adt

"3-1-102. Coutrts of recorde THe court of (mpedchmenty
the supreme coﬁkto’_the‘dIStriét courts, the water fourtss
and the municipa) courts are courts of fecérd-“ '

Section 29a‘ Séction 3-1-1001s MChs is ameﬁqeé t6 read:

"3-1-1001. Creatiocns compositions a&nd functidn cf

commissione A judicial domination cormission fcr theé state

~ ¢cf Montana is createds {ts function is to preovide the

governor with a 1ist of candidates for nomination to rill

any vacancy on the supreme courty cr any district coufts_-Gf

a__wWater court of the state ot Méntanae The commission shall

-~ -
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»tf gomppsed of seven members s follows:

(1) fouf lay member s who are neither judces nor
attorneysy active  or retireds who resideA in different
geographical areas of the states and each cf ‘whom §s

representative of @ different industrys . ODusinesss or

professiony, whether actively so engaged or retireds who

'shall be apbointéd by the governor;

(2) two ‘attorneYS actively engaged in the practice cf
laws one from each congressional districty whc shall be
appointed by the supreme court;

(3) one district judye elected by the district judges

“under en elective procedure initiated and conducted by <the
supreme court and certified to such election by the chief

. justice of the supreme courte The election shall be

considered an appointment for the purposes of this parte"
Section 30, Section 3-1-1010y MCAs is amended tq_read:'
#3-1-1010. List submitted to governore. The commission

shal 1l meet forthwith after a vacancy occurs on the supreme

'courtl or g district courty_gor _a watec court and submit to

the governor-within 30 days from the date of the vacancy a

list of not less than fhr&c or more than five pefsons."
Section 31. Section 19—5—301. MCAy is amended to read:
"19-5-301. Hembership. (L) A judge-ér Jjustice who was

a member of thé PERS prior to March 2y 1967y may elect to

remain under that system by notifying the public employees®

=-21- o



10
'11
12
13

14

15

16
17
13
19
290
21
"22
23
24

25

LC 009401

retiremert board in writing of the election on or before

October 1ly 1967
(2) Every other judge of a district cbur£1_gg1§i
courtes or justice or the 5upreﬁe court must be a méhBéﬁ bf
the Montana judges® retirement systeme"
Section 32. Section 19-5-404s MCAs is amended to readi
‘"19-5-404. Contribu;ions by the staﬁg. The staté.ﬁf

Montana shall contribute montnly to the fund a sum equal = to

6% of the salary of each member. In additicns the clerk of

each district court shall transmit 60% of the fees tollected

under 25-1-201 to the states which shall first deposit ih

the fund an amount equal to 20% of the salaries pald o

district judgesyp water Jjudgess and supreme court justices_

who are covered by thé judges® retirement system and then

depdsit the balance in the state general funde The clerk of

the supreme court shall pay one-fourth of tne fees collected
under 3-2-4C3 to the public employees® retirement qfvisidﬁ
of the depértment of administration to be credited to the
fund." |

Section 33. Section B5-2-102s MCAs i< amenced to read:

#85-2-102. Definitionse Unless the -céniexf réquires
otherwisey in this chapter the fc!IOuinQ definitions apply?

(1) "Appropriate" means to diverty impounide C°¢
withdraw (includiﬁg cy stock for stock watery & qdantity of

water ore in the case of a public agencys to reserve water

- -
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in accecrdance with 8%—¢—-316.

(2) "3eneficial use" mgans a use of water for the
benefit of the apprdpriator. other personsy or the publicy
including but not limited to-éé}iCUltural_ (iﬁc}udidg stock
water)s domesticy fisé and wildlifey inddstria]. irrigations
mininge municipaly .powef' and fecreafiona] usese A use of
Jater for slurry to exporf- coal from Montana is not a
beneficial uée. Slurry is a mixture of water and insoluble
mattere |

(3) “Board" means the board of natural :re$ources and
conservation provided for—}n 2-15-3302.
| (4) "“Certificate™ means thé 2 «certificate of wéter
right .issued by the department uRrder—--85-2-2t08y--subseetrons
f15-nd-f2)-0f-85-2-336y-and-55-3-315.,

_(5) “Declaration"“ méans the decaration cf an existing
rignt filed with the department under 85-2-283 section _B8s
Chapter 452: Laws_of 1973« N

(6) "Department™ means the department ‘of natural
resources ana ;onservatibn provided for in Title 2+ chapter
154 part 33.

(7) “Existing rignt"® means a right to the use of water
which wculd be protected under the law as it éxisted pricr
to July 1, 1973.

(8) "Groundwater" m2ans any water beneath the land

surface or beneath the bed of a streame lakey reservoiry or

- -
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. other body of surface waters and which is notla part of that

-

surface watere.
(9) "“Permit" means the permit to appropriate issued by
the department under 85-£-301 through 85-2-303 and 85-2-30b

-

through 85-2-314.

(18) "Person™ means -an . individualsy asSociation
paftnership, corporationy state aqencyys political

subdivisiony, the United States or any eqency therecfs or ahy

other entitye

(11) "political subdivision" means any éounfy04

incorporated city or town, public corporations cor district

4icreated pursuant to state law or other public body of the

,state empowered to eéeppropriaté water but not 2  private

corporationy asscciations or groupa

112) “Waste" means :the wunreasonable 1loss of water

'throuqh the desiqgn or negligent operation of an

~appropriation or water distribution facility or the

{

application of water to anYthing but a beneficial use.
{13) "dWater™ means 3all water of the stateo surface and

subsurface, regardless of its character of manner of

occurrencey inciudinq geotherwal water and diffuse surface

water.
(l4) "Well® means any artificial ovpening or excavation
in the grounds however mades Dy which groundwater is sought

or can be obtained or tinroujh which it flows undef Ratural

- -
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pre§§ures or is'artificially withdrawne"
Section 34. Sectggg“;gié-llés MCAy is amended to read:
"385-2-112. Oeparfmént dutiese The department shall:
(1) enforce and adm?nisiér. this chapter and rules
édopted by the board ;nder t5-2-113; |

(2) prescribe prbcedureSv formse and requiremehts for.

app]icationSo permitsy certificatesy declarationsy and

proceedings under this chajter and prescribe the informaticn

to be contained in any applicationy declarationy or other

document to be filed with the department under this chapter;

(3) establish and ~;eep in its Helena cffice a
centralized LgggLﬂ.-SiﬁLgm__Qi__all__eziathg__rlgnsg_and_a
public record of permitsy certificatesy declarétions: £l§im§
Qf.géiﬁliﬂg_nigbiéiuapplications' and other-doéuménts filed
in its office Qﬁdef tﬁis chapter; |

(4) cOoperaté‘ withv ‘assist, advisey and coo;dinate
pians ana actintfes witﬁ the federaly stafev and lecal
agencies in matters relatinglto this chapter;

(5) wupon request by ény ‘persono- cooperaté Wwithe
assisty asd édVise that person in matters pertaining to
measuring water or f}Iing ceélarations with the department
gt_slaimﬁ_gi_gxLs&iﬂg_zignii_uikn_a_ua;gn_sQuL; under this
chaptere" |

Section 35« Saction 85-2—1&3, MCAy s amenced.to‘read:

"85-2~-113«. Boura powers and duties. (1) The board may

- -
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prescribe fees or service charges for any public 3§ervice

rendered by the department  under this chapters inéluding

‘fees for the filing of applicatfonSFOr for the iéSdancé of

permits and certificatess There shall be no fees for the

-

filing of declarations of for any _action _taked _by _the

department _at _the feguest of a  water ' couft or fof the

issuance of certificates of'existing fights.

(¢) The board may adopf rules necessary to -imple¢ent
and carry ouf'the §UfpoSe§ and provisions Of'this cﬁapfers
These rules may include but afé not limited to rules tc:.

(a) govern the issuance and terms of interis permits

authorizing" an applicant for a regular permit under this

chapter to begin appropriafing water immediately, pendiné

final  approval or " denial by the department of the

~application for a reqular permit;» . |
(b) require the owner or 'operafor of. appropriation

facilities to install and maintain suitabie tontralling and

measuring devices;

(c) reqguire the owner or 6perator of appfbpfiation
facilities to }eboft to the departmeni the readings of
measuring devices at réésonable in£ervals and to file
reports on appropriations; and

(d) regulate tne constructions usey and sealing of
wells to prevent the wastes contaminationy; or pcllution cf

groundwatera

..
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(3 The board shall =azZept rules providing for and

-

governing temporary emergehcy appropriationsy without ‘prior

application for a3 permit- ~necessary to protect lives or

-

“Secticn 36. Section 85-2-114s MCAy is amenced to read:

“85-2—115. Prevention of wastee. (1) if the department

ascertainsy Dy 2a means reasonably considered sufficient by

ity that a person is wasting waters using water unlawfullys,
or preventing water from moving to another person having a

prior right to use tne samey it ma} ‘petition the d+strt+et

court superyising the distripution of hate["amgnq
appropriators from the source to: =
(a) regulate the controllfng-works'of an appropriation

as may be necessary to prevent the wasting or.iun1akful " use

“of water or to.secure water to a persor having a prior right

to its use; or

(b) order the person wastingy wunlawfully usinge or

interfering with another*s rightful wuse of the water to

‘cease and desist from doinyg so and to take such steps as may

be necessa;y to remedy the wasté, unlawful wuses oOr
fnterferenée.

(z) The department may attach to the contfolling works
a written notiéey.properly dated and signedy setting forth
the . fact that the conﬂ}olling works have been properly

regulated by its which nctice shall be legal notice to all

-21- -
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persons interested in the appropriation cr distribution cf

the watere

(3) The department may dlso direct its own attornoy or
reﬁuest the storney qeneral or COUnty attorney;(go hr{nq
sujt to enjoin such wastes qn]awfu] Usey or 'ntefferench-“

Section 37s Section 85-2-401, MCAy i anended to read:

"85-2-401. Prgoyity; (1) As between approprnators' thL;f”

first in time s the flrst in right, - Prierity 'Of
ggp[opriqtiég dces not qnc]ude the richt to prevent changes
by later appropriators in the copdition of water occurrence,

such as the increase or decrease af streamflow or the

“lowering of 'a' water tabley artesian p?eésurev_or water
levely if the éribr appropriator can reasonably exercise his
>Vyatgylf§ghf undeéer the Chahqeq céﬁditions. -

| (Z) Pr:ortty of apprOpraatnon made unde(‘thns chaptér?A'

~ dates from the filingy of an applncatuon for a pe(m:t ulth

the departments except as otnerwise prov‘ded in 85 -2-301

through 85-2-303, B85-2-300y £5-2=310(3), and es 2= 313,

(3) Priority of appropriation perfected befqre July 1,

1973y shall be determined as provided in 85-2-2@i-through

85-2-236 part 2 of this chaptere".

Section 38e. Section 85=2-405, MCA, is amenced to read:

~ "85-2-405. Procedure for declaring appropriaticn

rignts avbandoneds (1) #hen the departrent has rfeason to

believe that an appropriator may  have abandone nis

- -
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iy

reprisvion richt under E5-2~404% or when anciher
appropriator in the opinion of the department files a valid
claim that he has been or will'be injured by the resumpticn

of use of an  appropriation fight' alleged to have been

.

abandoneds the departmént shall petition the district court

whitch~determtned- the-exfstfng-rfghts +n-the-source for _the
_;x_.uGELgun LDQ__Q_X‘L_LQB_-Qf-_QlALe —0f _use of the

appropriation in guestion is located tc hold a hearing to

determine whether the appropriation right has been

abandoned. Proceedings under this section shall te conducted
in acccrdance with the Moﬂtana Rules of Civil Procedures and
appeal shall beAtaken in accordancé with the Montana Rules
of Appellate Civil Proceduree.

(2) At the  hearings  the burden of proofAshé11 be on
the department which musfvestablish by a prépOnderance of
the evideqqe,that the éppropriation has been ébandoned under

(3) The détermination. of the couft shall bpe abpended
to the final decree. Tne department shall keep a copy of the
determinatién'in its office in Helena."

Section 39. Sec£ion 85-¢-4059y MCAy is amended to read:

"B5-2-406. Bistrict-eowrt-—-supervisien Supervisor of

water distributione (1) The district courts shall supervise

-the distribution of water among all appropriatcrse This

supervisory authority includes the supervision cf all water

_‘19_
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cornissicners appointed prior or subseauant to July 14 1973,

The supervision shall be égverned by the pririciple - that
Cfirst in time is first in right. A_district court shall

relihguish supervision of water .gistfibution .when .a. water

court_assumes_responsibility for such supervisions
(2) When a water distribution controversy arises upcn

a source of water in which existing rights have hot been

" determined according to 85-2-2@i—threugh-85-2-248 part_2_of

this chapters &ny party to the conéroversy may petition the

distrret water court for reliefe FThe-department-shati-be.

served-with-process—in-any-proeeeding-under-thts--subsectien

"aﬁd—-sha+%v-—w+th+ﬂ-n-ree§ohab+e—t+me—thereaftérr;not+67—the

court——-whether—-tt-——intends—-+A——its——diseretieny-—-within——a

reasenable--timey-to-begiA-pFoceedings-to-determine-existing

fights-in-the-soufrcey-rA-3dceordance—-with--part--2--of--this

chapters——Ffhe=-department-—nayy=<+f-—+t-dectines—te-ecommence

proceedings-to-determine——ex+sting-—fighta~~iA->the--sourcey

tntervene--as--d-party-in-the—proceed+ngs The distriet court

from which relief is sought may grant such ifhjunctive or
other relief wﬁich is necessary and apprcpriate tc preéerve
property rights or the status quo pending the departmentts

dectsion—-whether-to-determine-ext+sting-rtghts-+n-the=sourece

- or-the-departmentts-dec+sion-to-+Atervene-as—a-partyy-a8s-the

case*mar—bev—{f—the-cepartment—dces—npf-pfceééd-fo;obta+n—-a‘

determination--of-~ex+sting-rightsy-the-district-codrt-shatt
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3et34e—eﬁ%7—tHe—centroversy—between-the-psft+es issuance _of .

the final decreee.
(3) A controversy vetween appropriators from a source

which has been the subject of a généra] determination of

-

existing rights under 85-2-26t-through-85-2-219 part 2 of

ﬂghig_gbag;gg shall be set;1ed by the district court whieh

issued-the-finat-decree IQL_a_cguQix.in.unign_a_gixgziign.gz
nlgsg._nié_uzs_-ggzmgng_.:9_;Lng_sgnzngxgzsx_is_lgcé;eﬁ- The
crdér of tre disfrict couft settliﬁq the controversy may not
alter the existing rights and priorities established in the
finél decree. In cases invclving permits issued by the
departments the courtEmay not amend the respective ridhts
established in the permits or alter any terms of the permits
unless the permits are inconsistent or intéffere‘with rights
and priorities established in the final decree. The order
sgtf]ing the confroversy shéll be appended to the .final
decreey and a copy shall be‘filedAwith the department; The

department shall 6e served wfth process in any ‘proceeding
ungder this subsections and the bdepartment rays in its
dfscretioq,.interQene in the proceeding."

Section 40 deéfication. (1) Sections 1 through 9 and
section 11 of this act are intended to be cocified as an
integqral part of Jitle 39 and the provisions contained in
Title 3 apply tc this acte.

(2) Sections l: through 26 are intended to be cocified
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1 as an integral part of Title B85s chaptef Z; and. the
2 provisions contairned in Title 85, chaptef 29 apply t6 this
-3 acta V : o f%?%
5 {3) 1f the provisiohs ot this act aré fiot €odifled as - vy
5 stated aboves the code tommissioher shall add to the MCAs if
& necdssarys Sstatutofy lanyudage to corivey thé intefit 6t this
1 section.
8 Section 4ie Repealers -Sections B85-2-201 througi
9 85222104 MCA; are fepealeod:
10 Section 4z. Effuective dates Sections 84 9, and 10 of
11 this act are effective upon passage and approvale
“End-
-
n




	



