





decrees, the gray area remarks allow an interested
person to immediately identify the unresolved
problem areas. This provides valuable insights to
areas concentrated on by the Water Court and DNRC.

The flaw with the above analysis is that it describes a
process that is no longer followed. Gray area remarks were used
under the old verification procedures. With the new Supreme
Court Water Rights Claim Examination Rules the DNRC will make ax
examination report to the Water Court. The Water Court
essentially has to decide on which issues from the examination
report it will hold a hearing. Will the Water Court after it
has received the DNRC examination report and before the issuancs
of a temporary preliminary decree set every claim for hearing
where there is a difference between the claim and the DNRC
report? Or will some discrepancies be so de minimis that no
hearing will be held? The issue here is whether the Water Cour:
should, as a matter of due process, equal protection, or just
plain fairness, let everyone know what the cutoffs are where it
will require further proof of a claim and where it will not.

The question to be analyzed as set out in the Study Design
reads:

"Does or should the Water Court have criteria for
determining which claims to call up for further
proof?"

If the Water Court does not have such criteria, then it will
be operating with an arbitrary system where each Water Master
will be deciding when a claim should go through "as is" and when
a hearing should be held to explain a certain degree of
discrepancy. Maybe one Water Master will feel a 7% or even
greater difference in claimed versus verified acres should
warrant further proof, while another Water Master might feel
greater variation requires further proof. This issue must be
addressed.

It is also important for claimants when they receive their
abstract and the DNRC report to know what is expected of them.
To date just how this will work has not been made clear. A
claimant should know if his claim will go through "as is" on
each element, or precisely which elements the Water Court will
call in on its own motion.

The other issue that needs to be addressed here is the
propriety of the Water Court's calling claims in on its own
motion leaving claimants without an adversary. Just saying a
mandatory adversarial system is not necessary does not answer
the critical question of whether the Water Court can arbitrarilv
call claims in on its own motion. Many attorneys wonder how
this system will operate and wonder how they can conduct
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discovery to find out why there is a problem with the claim.
Since the rest of the adjudication is tied to this current
method, this issue must be addressed.

9. COMMENT - page 7, Summary No. 22 on unadjudicated federal
and tribal claims in final decrees.

Summary No. 22 of the draft evaluation states:

22. We conclude that the final Powder River
Decree is not final and binding as against
unadjudicated federal and tribal claims.

The DNRC also understands that, in addition to unadjudicated
federal and tribal reserved rights in the Powder River final
decree, there are other reserved rights which have not been
included in other decrees issued by the Water Court. The
preliminary decree for Big Dry Creek (Basin 40D) was issued on
September 28, 1984. This decree makes no mention of reserved
rights, even though federal reserved rights need to be compacted
with the U. S. Fish and Wildlife Service on the Charles M.
Russell Wildlife Refuge and the U L Bend Wildlife Refuge.
According to Mont. Code Ann. § 85~2-311l(c) a preliminary decree
shall be based on "the contents of compacts approved by the
Montana legislature and the tribe or federal agency or, lacking
an approved compact, the filings for federal and Indian reserved
rights.” Attachment B is a February 11, 1987, memorandum
prepared by the Reserved Water Rights Compact Commission staff
on the basin location of federal reserved rights.

10. COMMENT - page 28 on the efficiency of the Water Court.
The draft evaluation at page 28 states:

There have been over 203,000 claims filed, of
which approximately 130,000 are in the process of
being included in "temporary" preliminary decrees
or preliminary decrees.

So far 69,592 claims have been entered into temporary
preliminary, preliminary, or final decrees as part of the S.B.
76 general adjudication. This does not include the 10,302
declarations of water rights examined and prepared for decree by
the DNRC in the Powder River Basin. Some partial examination of
35,509 claims has proceeded in other basins using the former
Water Court verification procedures. Therefore, to suggest that
130,000 claims are in the process of being included in some type
of decree is misleading. A more reasonable statement would be
that 69,592 claims have been entered into some type of decree
- using the former Water Court verification procedures.
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11. COMMENT - page 30 on Water Court procedure.
At page 30 of the draft evaluation states:

In conclusion, we cannot suggest any meaningful
improvements in the Water Court's administration
to increase its efficiency.

The DNRC would like to caution that Water Court procedures
must be exercised in such a fashion that the Water Court's zeal
for efficiency does not circumvent a claimant's or an
objector's adequate opportunity for hearing. Specifically, the
DNRC is concerned by the term "informal hearing”.

Additionally, the report states that "rules of civil procedure
apply [to informal hearings] but are often not invoked by the
Court or the parties."” (page 29). The Water Court is a formal
court with the judicial powers of a district court. Statutory
waiver of the application of the rules of civil procedure and
evidence exist only for certain administrative proceedings. No
statutory provision provides for informal hearings before the
district courts (Water Court). On the contrary, the rules of
civil procedure and rules of evidence specifically apply to the
district courts and specifically apply to the Water Court oy
Supreme Court Water Right Claims Examination Rule 1.II.(2).
Therefore, the DNRC takes exception to the implication that the
rules of civil procedure apply to the Water Court only if
invoked by the Court or the parties. The rules of civil
procedure establish a process for the exchange of information
and facilitate a fair and equitable judicial resolution of
cases. The rules of civil procedure exist to assist litigants,
whether represented by an attorney or not, and should not be
viewed as a hardship on the Court. Ad hoc application of the
rules of civil procedure is contrary to law and leads to
confusion in the handling of cases.

The DNRC realizes non-attorneys unfamiliar with the
judicial system are involved in many of the Water Court
proceedings. Claimants must be aware that they have a right to
present evidence and cross-examine witnesses. The Water Court
should not try to circumvent the right of a claimant to a
hearing by having an "informal" hearing in the guise of a
court-ordered "status conference®. Informal hearings exist for
administrative hearings, Mont. Code Ann. § 2-4-604; they do not
exist in the district courts. If the legislature had wanted
informal administrative hearings in this adjudication, it would
not have gone to the lengths it has to set up a purely judicial
proceeding.

"Bfficiency" is not an end in and of itself. The goal must
be the fair and equitable resolution of cases in the most
efficient manner possible consistent with that goal. This is
done through the proper application of court procedures
including the rules of civil procedure and evidence.
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12. COMMENT - page 44 on examination of federal reserved
rights.

The draft evaluation on page 44 makes the statement:

We do not find that federal or Indian rights are
disadvantaged by the adjudication in the state
forum. Neither more, nor less stringent
examination is accorded to appropriators of water
rights under state law than than accorded federal
and Indian water rights.

Since the present Montana Supreme Court Water Right Claims
Examination Rules only address the examination of private water
right claims, there is no basis for the statement that federal
reserved rights are afforded neither more nor less stringent
examination. No rules have been adopted regarding how and to
what extent federal reserved rights will be examined. The
present rules would need revision for application to reserved
rights as certain aspects of water right claims, such as flow
rates, are allowed to be changed based on established
guidelines. )

13. 'COMMENT - pages 26 and 45 on objections.

The draft evaluation at page 26 states, "Montana's statutory
law does not contemplate filing of late objections to a
preliminary decree". At page 45 the following statements are
made:

Any doubt as to the inclusiveness in the totality
of Montana's adjudication process would be removed
upon the full notice and opportunity to litigate
all claims which should be afforded at the
preliminary decree stage. This notice and
opportunity to litigate any and all claims prior
to entry of a final decree in essence makes
everyone a party to the general proceedings,
whether or not they have chosen to participate,
and assures a comprehensive adjudication.
(emphasis added) .

The critical issue here is whether the Water Court can
demand, as it does now, that all objections by non-reserved
rights claimants must be made at the temporary preliminary
decree stage or those objections are waived.

This has been a major issue of contention in the
adjudication. If any and all objections can be made at the
preliminary decree stage as Mont. Code Ann. § 85-2-233 provides
for, then the issue is how can there be a "late objection®" to a
temporary preliminary decree? 1If water claimants can wait until
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the preliminary decree is issued to file their objections, and

do not waive their objections by not objecting at the temporary
preliminary decree stage, the report should state and document

the reasons supporting that opinion.

14. COMMENT - page 50 on the usefulness of the final decrees.

The Study Design states that one of the questions to be
addressed is:

Will the decrees be helpful to water users and
reduce potentials for future litigation?

The answer on page 50 speaks to the usefulness of decrees in
general terms and says nothing specific about the usefulness of
these decrees and whether they will reduce the potential for
future litigation. The accuracy issue is involved once again.
The issue here is really whether water users are better off
without these final decrees if the decrees are inaccurate and
those inaccuracies are memorialized in a final decree such that
they can be corrected only through expensive and time-consuming
litigation.

15. COMMENT - page 53 on corrections to final decrees.

The discussion on correcting clerical errors in final
decrees leaves unanswered questions.

A clerical error is defined on page 53 of the draft
evaluation as follows:

Traditionally, a clerical error is defined as a
mistake in the judgment as rendered which is
apparent from the record or other evidence and
which prevents the judgment as written from
expressing the judgment as rendered by the court.

Based upon the foregoing definition, then, it is difficult
to understand how a decreed right that conforms to the claimed
right and court judgment could be viewed as clerical. Yet, that
is how most inaccurate claims have gone through the adjudication
process. The record will be clear that the Water Court decreed
what was claimed.

1f, as many fear, Montana's decrees contain substantial
numbers of substantive errors, how can they be corrected? If
the answer is that substantive errors in the final decrees can
only be changed by re-noticing everyone in the basin at the
claimant's expense, then that should be stated and documented in
the report.
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Even if some inaccuracies in final decrees could be deemed
"clerical® errors, is there a time limit on making those
corrections? If not, someone reviewing a final decree will
never know with certainty whether the rights listed are
susceptible to change because of clerical errors.

The example used on page 54 regarding clerical errors is
unclear. If a clerical error exists as to a point of diversion
so that the point of diversion in actuality is where it always
has been, how could correcting it as a clerical error "affect
the decreed rights of other diversions® or how could correcting
a place of use on paper "alter the pattern of the return flow of
water for other rights?"™ A clerical error should have no
substantive effect. The above example of an error seems to be
more substantive than clerical in nature. The draft evaluation
should further analyze what specific types of errors are
clerical and which are substantive. 1Is a clearly erroneous
point of diversion in a final decree that conforms to the point
of diversion in a water rights claim clerical when it was
specifically decreed that way and nothing in the record
contradicted its correctness?

The Study Design specifically states the question to be
answered is, "If final decrees are found to be inaccurate, what
statutory process is to be followed to correct the errors.” A
discussion of that process with the above questions in mind, as
well as a discussion of what constitutes proper notice in the
eyes of the consultants, is in order.

16. COMMENT - page 60 on legislation regarding late claims.
The draft evaluation at page 60 proposes that:

... the 1legislature could consider remedial
legislation providing that late-filed claims may be
adjudicated but shall have priorities junior and
inferior to the priorities for all rights
adjudicated for claims which were timely filed.

This suggestion needs to discuss the implications of
adjudicated late claims to Montana permit holders and
applicants. A permit applicant surveying a river basin may feel
after a review of the temporary preliminary decree that he
should go ahead and apply for a water permit. After he applies
for a permit, receives it, and invests in land or equipment, he
could find that late claims he was not aware of had been
received and adjudicated and he is now so junior his proposed
use is not viable. As a result, the certainty and finality
‘'sought from an adjudication is not present. Without a cutoff
date for filing claims, the entire water rights system is
fraught with uncertainty.
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The relationship between legislation to allow late claims
and Montana's permit system needs to be further discussed, as
well as an ultimate cutoff date for claims.

- 17. COMMENT - page 61 on prima facie.

The draft evaluation states on page 61 that:

The Water Court has applied the prima facie
evidence statute by treating those water right
claims as evidence adequate to meet the burden of
proof required to grant the claim unless other
evidence rebuts the facts stated in the claim.
Thus, if the contents of a complete water right
are not rebutted through DNRC verification or an
objection by some other party, the water right is
decreed as claimed.

Not all aspects of claims, however, are given prima facie
status. For example, a flow rate standard of 17 gpm/acre is
applied to claims and they are changed accordingly--unless
something is found to justify a higher rate. So it is not
entirely accurate to say that the contents of a complete water
claim if not rebutted through DNRC verification or objection by
some other party are decreed as claimed. In fact, for the first
18 basins the Water Court relied extensively on DNRC
verification and changed claims accordingly, leaving the burden
on the claimant to object if he did not agree with the DNRC
verification changes. That abruptly changed with the Willow
Creek basin and the problem thereafter was that DNRC's
verification information was not being used by the Water Court.
Claims were granted as is and "gray area remarks" were added to
them. The DNRC had not been objecting to claims and the Water
Court was not calling in claims on its own motion or otherwise
making use of the verification information. As a result, the
accuracy of decrees began to be questioned. Lawsuits were
eventually filed and the major provision of the February 1986
Stipulation was that the verification procedures would be
strengthened, field investigations would be allowed, and DNRC's
examination information would be used. If the DNRC's
examination information was not used, the Water Court would have
to say why it was not.

Therefore, based on the foregoing discussion, the question
is whether DNRC claims examination and field investigations are
necessary and how will the information be used. The Water Court
presented its view to the 1987 Montana Legislature that DNRC
examination of claims was not necessary. To the extent claims
were examined, that was said to be "useful, but not necessary".
The necessity of the DNRC's examining claims in spite of the
prima facie statute should be made clear.
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Finally, pages 61-62 discuss how the prima facie statute
"provides certainty of claimed water rights™ and how there is a
"useful purpose” in having claims accorded prima facie effect
until the entry of the final decree. That "useful purpose” is
not explained and is not apparent. Why isn't it enough that a
claim is afforded prima facie treatment until it is overcome by
other competent evidence? And if the Water Court used DNRC
verification information for the first 18 basins to change
claims accordingly, which was a very efficient process, why
couldn't that process be used again? On page 63 the draft
evaluation states that type of process would be
"inappropriate®”. Why would that be inappropriate if legislation
was changed to allow it? Since that process was used in the
first 18 basins, how does it affect the validity of those
decrees if it is now considered inappropriate?

18. COMMENT - page 62 on final decrees.

The draft evaluation at page 63 states only final Water
Court decrees are subject to administration. However, the Study
Design posed the following questions:

“What is the legal effect of the various decrees
previously issued by the Water Courts. Can water
rights in non-final decrees be administered by
water commissioners and, if not, what legislative
changes would be required to permit such
administration?

The draft evaluation does not address what legislative
changes would be required tc¢ permit administration of non-final
decrees. Is it not possible through legislation to have
non-final decrees binding on non-federal reserved rights
claimants if the right to appeal from temporary preliminary
decrees was provided for and all such appeals had been
exhausted?

Those choosing not to object at the temporary preliminary
decree stage could do so at the preliminary decree stage, but
they would be subject to administration of the temporary
preliminary decree in the meantime. This type of arrangement
would seem to give individuals an incentive to object at the
earliest possible date in the adjudication. Additionally,
temporary preliminary decrees could be used to administer
streams between water users listed in the decree pending the
conclusion of the compacted or adjudicated federal reserved
rights and the issuance of a final decree.

19. COMMENT - page 63 on the 1986 Stipulation.

The following statements are made at page 63 of the draft
evaluation:
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The Montana Supreme Court has not expressly
approved the 1986 stipulation, and we are unable
to conclude that it has implicitly done so. Thus,
the stipulation must be viewed as a contract or an
attempt at contract. It is gquestionable whether
the Water Court has the capacity to contract with
litigants <concerning how it will ©proceed
generically in an adjudication. Such an agreement
would not be within the context of a pre-trial
order or other court order entered under the rules
of civil procedure which binds the court unless
modified to prevent manifest injustice.

The issue of the binding effect of the Stipulation has not
been addressed. The statement is made that it has not been
"accepted" by the Montana Supreme Court. Why must it be
accepted by the Montana Supreme Court to have a binding effect
on the procedures of the Water Court? Paragraph 46 of the
Stipulation only states that if the Stipulation is accepted by
the Montana Supreme Court, all or portions of the petitions
before the Court would be dismissed. Nowhere else in the
Stipulation is there a reference to its acceptance by the
Supreme Court. The fact is that all of the petitions referred
to have long since been withdrawn or dismissed by the parties.
Why is the Stipulation without Supreme Court acceptance merely
an "attempt at contract"™? The Water Court and the various
parties were in litigation with the Water Court over Water Court

rocedures, not anything affecting the substance of a particular
decision. Since the litigants were asking the Montana Supreme
Court to supervise the Water Court's procedures, in a proceeding
unique to only Montana, and the Water Court agreed to the
Stipulation and the Montana Supreme Court has never rejected it,
why is it only an attempt at contract? Why isn't an agreement
over revised procedures arising out of a unique writ of
supervisory control lawsuit binding on the signatories? 1In
return for the Water Court's agreeing to revise its procedures,
the parties agreed to dismiss their actions, which they did.
What provisions of the Stipulation are not in accordance with
Montana Law? Certainly the Water Court after involving itself
in extensive negotiations would not have signed an agreement it
felt did not comport with Montana Law.

Since the 1986 Stipulation settled massive litigation and
spared the Montana Supreme Court endless judicial scrutiny of
the adjudication, the DNRC agrees there is no way it can be
compared to a pretrial order or other irrelevant court order.

The above questions still remain. This report states only
that it is "questionable® that the Water Court has the capacity
to contract with litigants concerning how it will proceed
generically in an adjudication. Straightforward answers to the
above questions are needed regarding an agreement by the Water
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Court as to how it will change its procedures. Since many

- aspects of how claims will be handled are contained in that
Stipulation, a cogent analysis is needed to determine whether
the 1986 Stipulation has any validity.
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WATER RIGHTS ADJUDICATION
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- ATTACHMEN% 8 -

MEMORANDUM . . February 11, 1987

T0: Marcla Rundle
Staff Attorney/Program Manager

FROM Greg Ames, Agricultural Englneer 4.A4.
Lynda Saul, Hydrologist >¢
Susan Cottingham, Research Speclalls® oy

SUBJECT: Bas!ins Including federally reserved water right claims

1. USD!/BLM - WIild and Scenlc MIssour! Rlvs~: 41T, 41R, 41S, 40EJ

2. USDI/Natlonal Park Service:
a, Glacler Natlonz® Park: 40T, 761, 76LJ, 40F, 41L, 41M
b. Yellowstone National Park: 41F, 41H, 43B
c. Big Hole Natlonal Recreation Area: 41D
d. Custer Battlefleld National Monurent: 430
e. Blg Horn Canyon Natlonal Recreation Area: 43P

3. USDI/BIA; Faderally Reserved Indlan Reservatlions:

a. Flathead Indlan Reservation: 76LJ, 76L. NOTE: An Interbasin
+ransfer exlsts from 76F to 76L, North Fork Placld vla canal into One
Mile Pcnd, then dlverted Into Upper Jock. Lake.

b. Blackfeet: 40F, WiL, 41M, 40T

c. Rocky Boy's: 40H, 40J

d. Fort Belknap: 40J, 40!, 40M, 40EJ

e, Fort Peck: 4C0Q, 40S, 40R, 400

f. Northern Cheyenne: 42KJ, 42A, 42C, 42B

g. Crow: 42B, 42A, 42KJ, 43P, 420, 43Q, 43E, 43N, 430 |

h. Turt!e Mountain: 395 40E, 40EJ, 40H, AOI, 404, AOK, 40L 40M, 400,
40R, 40S, 41P, 41T

4. USFWS | :
a., MR/UL Bend NWR: 40EJ, 40E, 400, 41% “é
b. Natlonal Bison Range: 76L

c. Benton Lake: 410Q
d. Bowdoin NWR: 40M
e. Black Coulee: 40J

5. USDA |
a. Mlles Clty Range and Llvestock Expsriment Station: 42KJ, 42C
b. U.S. Sheep Experiment Statlon: 41A

6. USDA Forest Service
a, Beaverhead: 41A, 418, 41C, 41D, 41F, 41G, 41H, 76E, 76G, 76H
b. Bltterroot: 41D, 76€, 76F, 766G, 76H, T6M 4 —
c. Custer: 39€, 39F, 3G6FJ, 428 42C, 42;'7438 43BJ, 43C, 430, 43P
. d. Deer Lodge: 41C, 41D, A1E, 41F, 41 41, 76€E, 766G, 7GGJ 76H
e, Flathead: 41K, 41M, 410, 41U, 76C, 760 76F 761, 76J 76K 76L, 76LJ,
7EN



Memorandum
February 11, 1987

Page Two,
f. Helena: 41E, 411, 414, 41QJ, 41U, 76F, 766
g. Lewls and Clark: 40A, 40B, 40C, 41J, 41K, 41M, 41G, 41Q, 41QJ, 41R,

415, 43A, 438BY, 76F, 761, 764

Lolo: 41K, 410, 41U, 76F, 76K, 76L, T6LJ

Kootenal: 76B, 760, 76C, 76LJ, 76N

Kanlksy: 76N

Gallatin: 41F, 41H, 43B, 43D, 43BJ, 4TA, 43BV, 40A, 411

Kt - T
¢ o o

Concluslon: The foilowlng eleven basins do no* Involve federally reserved
water rights: 41N, 43QJ, 421, 42K, 421, 42M, 40N, 40P, 39G, 39H, 38H

Basin 40G (Sage Creek) s presently Involved 'n a boundary dlspu?e.wlfh an

Indlan Reservation and It has not been determined whether or not a federally
reserved water right exlists In Basln 406G,
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RE: Evaluation of Water Rights Adjudication Process.

Dear Chairman Galt:

On behalf of the Confederated Salish and Kootenai Tribes
herewith is attached written comment on the draft report
submitted by Saunders, Snyder, Ross & Dickson, P.C. from

Denver, Co.

The Confederated Tribes appreciate the opportunity to
comment on the draft report entitled "Evaluation Of Montana's
Water Rights Adjudication Process,” and hope that the Committee

will find our thoughts helpful.

Daniel F. Decker
Tribal Attor

v
James ‘Goetz

Goetz, Madden, & Dunn, P.C.
Legal Counsel for the

Confederated Salish and
Kootenai Tribes

< L

cc: via Federal Express to Saunders, Snyder, Ross & Dickson



COMMENTS ON THE DRAFT

» T (o) ONT 'S WA
DI IO o

BY THE CONFEDERATED SALISH & KOOTENAI
TRIBES OF THE FLATHEAD RESERVATION, MONTANA

TO: Water Policy Comnmittee

Honorable Senator Jack Galt, Chairman

These comments are submitted by the Confederated Salish &
Kootenai Tribes of the Flathead Reservation, Montana,
(hereinafter referred to as "Tribes") on the draft report
pr. pared by Jack Ross of Saunders, Snyder, Ross & Dickson, P.C.,
entitled "Evaluation of Montana's Water Rights Adjudication
Process."

As the committee members know, the Tribes are currently in

the process of negotiation with the Water Rights Compact
Commission. Should the Tribes not reach a compact with the
Commission, then their interests are vitally affected by the
accuracy and adequacy of the water adjudication procedures.
Even if the Tribes are able to reach a compact with the
Commission, they may be affected by Montana's water
adjudication procedures in that there may be problems
integrating a compact into a final decree. Moreover, the
Tribes are generally interested in seeing an adequate and
accurate adjudication for the State of Montana.

The Tribes find the report disappointing in terms of rigor.
The discussion of methodology is superficial, there is nothing
in the report regarding the qualifications of the preparers,

2 F' 3 »
and, on many issues, the explanation concerning the conclusions



reached is unsatisfactory. Even though the Tribes have played
an important role on Indian water rights issues in Montana, no
substantial effort was made by Saunders, Snyder, Ross & Dickson
to ascertain our views.
I.
SE ION OF PO ISSUE

The draft report purports to discuss, under the category
"DNRC Roles, Practices, and Relationship with the Water Court,"
the constitutional "separation of powers" issues which have been
raised with respect to the Water Court. See pp. 12-14 Draft
Report. The draft's discussion is, however, superficial and
plainly fails to come to grips with the true separation of
powers issues. The real issue with respect to the Water Court,
the DNRC and constitutional separation of powers is whether the
Water Court is improperly intruding into the functions of the
administrative agency in its practice of directing and
controlling the inspection and verification powers of the DNRC.
That issue is simply unaddressed by the draft report. Rather,
the draft report views the separation of powers issue only from
the perspective of whether DNRC's investigative inquiry unduly
trammels on the judicial function. See, e.d,, the Draft
Report's discussion on p. 13:

The conclusions of DNRC's investigative inquiries are

not binding on the Water Court or on the affected

parties and therefore cannot be independently

operative. The Water Court retains the ultimate power

to make the factual findings from an evaluation of all

the evidence before it, not Jjust the evidence
resulting from the DNRC investigation.



The analysis fails to come to grips with the question of
whether the Water Court's control over DNRC violates the
separation of powers principle because it is improper judicial
intrusion into the executive/administrative power. This
problem should be fully addressed now because it infects the
entire process. A solution to the problem is relatively simple,
involving only procedural readjustments in the type and degree
of control the Water Court has over the DNRC. Certainly it is
more prudent to initiate the easily-made changes at this point
than to 1let the problem fester. The problem, as we have
documented in comments to the Montana Supreme Court on its
proposed rule adoption for the Water Court, is set forth as
follows:

By the accretion of various provisions, amendments and
interpretation of the Water Use Act over the past decade, the
Montana legislature has created a multiplicity of overlapping,
conflicting roles for the DNRC in water rights adjudication.

Oon their face, the statutes generate impermissible
conflicts of interest for the DNRC and blur the required
separation of powers among the branches of Montana government.
The DNRC may not function simultaneously in the water rights
adjudication as an arm of the Water Court, an impartial
representative or witness for the State's interest in the
fairness, accuracy, and finality of the proceedings, a claimant

potentially adverse to all other claimants, and a kind of

guardian an litem for other claimants.



when, in State of Montana v. Confederated Saljish & Kootenai
Tribes, et al., 712 P.2d 754 (1985), the Tribes argued that
implementation of the various roles of the DNRC in the
proceedings violated claimants' due procéss, the Court, in its
opinion, responded as follows:

Section 85-2-243, MCA, authorized the Department to

assist the Water Court, including collect:ing

information and conducting field investigations of
questionable claims. While we recognize the Act
places no limits on the manner in which the Water

Court wutilizes the information furnished by the

Department, we Will not presume any improper

applications of the Act on the part of the Water

Court. Actual violations of procedural due process

and other issues regarding the Act as applied are

reviewable on appeal after a factual records |is

established.

The Court took the same view, again recognizing potential
due process problems, in In Re the Matter of the Actjvities of
the Department of Na Resource ons atjon, P.2d

, 44 St.Rptr. 604, 615.1

However, the fears of the Tribes, disclosed to the Court
in 1985, will have materialized prior to any adjudication of
Tribal reserved rights if due process and separation of powers

problems are not resolved in a timely way.

A, The Water Court's Control Over the DNRC's
dministrativ ctiv es_ Regqardin Claim
i A4 i nstitut
Imprope e o) o) d ontro e

1 The citation is to the March, 1987, decision of the
Montana Supreme Court in Cause No. 86-397, in which the Court
held that rulemaking associated with claims examination properly
belonged with the Montana Supreme Court, not with the DNRC. The
Rules were promulgated in a separate, later Order in that case.
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enc ti olation a o o)
owe ne es ue cess.

Since July 7, 1987, when the present proposed Water Court
Rules were issued by the Montana Supreme Court, serious problems
have arisen concerning the role of the DNRC 1in claims
examination and verification. These problems have recently
surfaced through a motion by the United States of America in the

Water Court for "comparison reports and reverification,"™ filed

January 4, 1988, In the Matter of the Adjudication of the
Existing Rights to the e of All the Wate ot urface and

Underground, Within All Water Basins in the State of Montana, in

the Water Courts of the State of Montana. In that motion, the

U.S. asserted that:

Many of the claims filed to date in this adjudication
are inaccurate and excessive and require adequate
verification in order to avoid the decreeing of water
rights to which claimants are not entitled. This is
true both as to basins in which temporary preliminary
or preliminary decrees have already been issued, as
well as basins in which such decrees have not yet
issued.

U.S. Motion, p. 1. The U.S.'s motion asserted, with persuasive
documentation that:
Unless the new claim examination rules are applied and
at least some of the basins which have been verified
under the former rules, the United State's water
rights, held on its own behalf and as trustee for
Indian tribes, will be prejudiced.
U.S. Motion, p. 2.
The U.S.'s motion further states that on September 4, 1987,

the DNRC transmitted reports for five basins for which decrees

have not yet been issued which compare the application of the



old and new claims examination procedures in those basins. The
DNRC reports conclude that the application of the new rules in
those basins would result in more accurate decrees. Yet, the
Water Court, exercising firm control over the DNRC, has taken
action to prohibit the DNRC from doing what it, in its
administrative judgment, thinks is appropriate, that is the
reexamination of water basins formerly examined under the
previous "verification manual."

Rule 6.XIV of the proposed Water Court Rules, "Field
Investigation,”" contains serious problems because it puts the
DNRC directly under the administrative authority of the Water
Court, thereby eroding the strict judicial functions of the
Water Court and unduly trammeling the administrative functions
of the Department. That rule provides in part as follows:

(1) The Department may request the Water Judge for

authority to field investigate claims under Section

85-2-243, MCA, only when routine examination

procedures and claimant contact do not clarify

discrepancies of substantial importance to the claimed

water right identified during the Department's
examination.

Thus, the DNRC is precluded from acting on its independent
judgment when it feels a field examination is necessafy, but
instead is required to get such permission from the Water Court.
Likewise, subsection (3), which is not entirely clear, provides:
Onder a blanket authorization from a water judge where
it is determined by the supervisor at the field office
that a field investigation is necessary or when a
field investigation is otherwise authorized by the
water judge, the claimant will be contacted to
establish the date and time of the investigation....
Again, it is the water judge who must give permission to

6



the DNRC to perform its administrative duty.

The real problems, however, have come through orders and
directives of the Water Court to the DNRC which are really not
addressed by the proposed Rules, but should be. These are set
forth below.

In 1985, the United States and other water claimants filed
petitions in the Montana Supreme Court for writs of supervisory
control which complained of, jnter alia, inadequate verification

of claims by the DNRC. United States v. Water Court, No. 85-

493. The contention of inadequate verification was also
advanced by the Montana Department of Fish, Wildlife and Parks
in MFWP v. Water Court, No. 85-345. The verification issues
raised by these petitions were not resolved by a decision of
the Montana Supreme Court, rather various parties entered into a
stipulation with the Water Court which was designed to address
various problems, including verificdation. See Stipulation filed
with the Court on February 19, 1986.%2

Paragraph 30 of that Stipulation provided that the DNRC, in
those basins where temporary preliminary or preliminary decrees
had been issued, "shall file a report with the Water Court
comparing the previous verification procedures with the
verification procedures adopted pursuant to the Stipulation."

(Stipulation, p. 12). By letter dated January 29, 1987, DNRC

2 The Tribes declined to enter into that Stipulation.
After reaching that Stipulation, the various petitions for
supervisory control were dismissed. There was no consent decree
of the Court ratifying the stipulation.
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informed the Chief Water Judge that, pursuant to the
Stipulation, DNRC intended to complete the comparison reports
for decreed basins before scheduling claim examination in non-
decreed basins (Exhibit E, letter from Gary Fritz to Judge
Lessley, pp. 1-2).3 In response, the Water Court issued an
order dated August 7, 1987, which barred DNRC from preparing any
comparison reports for decreed basing without the approval of

the Water Court, and also directed DNRC to submit to the Court a

list of previously decreed basins "in which the Department feels
a comparison report should be considered by this Court."
(Exhibit D, Order, p. 4). By letter to Judge Lessley dated
August 18, 1987, DNRC stated that a comparison report should be
considered by the Court for every previously-decreed basin
(Exhibit F, letter from Gary Fritz, p. 4).

In short, DNRC, applying its expertise and Dbest
administrative judgment, has concluded that it should issue
reports comparing the decreed basins verified and examined under
the old rules with what the results would be had the new Rules
been applied. This suggestion comports with fundamental
fairness. Yet, the Water Court has interce&ed, purporting to
have the authority to control the agency absolutely, and has

directed that no such reports be prepared on previously-decreed

3 The various attached exhibits are taken directly from
the U.S.'s "Exhibits to Brief in Support of Motion for
Comparison Reports and Reverification," pending before the Water
Court. For purposes of clarity, the present brief employs the
same exhibit lettering system as used by the U.S., even though
all of the U.S.'s exhibits are not attached hereto.
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basins without Water Court approval.

The same thing is happening on basins in which no decrees
have issued. The U.S.'s motion to the Water Court pointed out
that DNRC, in a letter to the Chief Water Judge dated July 29,
1987 (Exhibit E), stated it believes that all basins or
subbasins which were verified using the old procedures and in
which no temporary preliminary or preliminary decree had issued
should be reverified using the new claims examination rules.
The Chief Water Judge's response was an QOrder, dated August 6,
1987 (Exhibit N), indicating that the Court would decide whether
there was a need for re~-examination, either partially or wholly,
in such non-decreed basins. Again, this indicates that the
administrative function of the DNRC is wholly compromised--that
Department serves simply at the direction of the Water Court.
In other words, in the best expert judgment of that agency,
reverification should take place. Yet, the Water Court has
handcuffed that agency from taking action based on its best
judgment. This Committee is aware of the extreme pressure the
Chief Water Judge has placed on the process to accomplish an
expeditious adjudication of all water iights in Montana. Wwhile
the goal is commendable, accuracy and fairness should not be
sacrificed simply to obtain a hasty result.

The Water Court's Order to the DNRC of August 6, 1987, gave
the DNRC permission to file, within 30 days of the date of that
Order, a "Motion for Order to Re-Examine"™ any of the five

undecreed basins in question (Order, p. 3). By letter to Judge



Lessley dated August 14, 1987, DNRC declined to submit such
motion (Exhibit O, letter from Gary Fritz, p. 1).4 oOn September
4, 1987 (Exhibit P), the DNRC submitted reports for the five
basins which, as a practical matter, constituted "comparison
reports® as contemplated by the Stipulation. According to the
United State's brief, those reports reflect that over one-half
of the new procedures are "significantly different" from the old
procedures. U.S. Brief, p. 13. As the U.S. brief states:

Significantly, DNRC states that application of the new

rules would uncover "“issues" involving claimed water

rights (presumably including instances of inaccurate

and excessive claims) which to date have not been

;TYealed under past verification procedures (Id. p.

U.S. Brief, pp. 13-14. Yet, by Order filed October 19, 1987
(Exhibit R), the Water Court decided that "there is no apparent
necessity sufficient to justify the costs of re-examining" Basin
40C (Lower Musselshell). Apparently there is no ruling yet from
the Water Court on the other four undecreed basins.

These and other orders and directives show the high degree
of control asserted by the Water Court over DNRC. For example,
in a letter dated December 3, 1987, to G. Steven Brown,
attorney for Fish, wWildlife and Parks, Chief Water Judge W. W.
Lessley said regarding "Water Court participation in the

verification process,"

The new examination rules are virtually silent on how

4 These facts are taken from the U.S.'s "Brief in Support
of Motion for Comparison Reports and Reverification," filed
before the Water Court on January 4, 1983. See pp. 12-14,
particularly.
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participation by the Water Court judges and water

masters in the verification process will be handled

and documented, because there will be virtually pno

such participation by the Water Courts. The Water

Courts only direct the necessity and scope of the

examination....

Exhibit Al, p. 2. This is a serious admission. The
"necessity" and "scope" of examination of claims goes to the
very heart of the verification process. Under the category
"necessity," the Water Court completely controls whether the
DNRC may undertake a verification. Under the category "scope,"
the Water Court completely controls how far the agency may go in
the claims examination process. In short, the independence of
the agency, with respect to the all-important task of verifying
claims, is severely compromised.

Again, on August 19, 1987, in a letter to Gary Fritz,
Administrator, Water Resources Division, DNRC, Chief Water Judge
Lessley asserted:

As the Montana Supreme Court's July 7, 1987 Order, and

this Court's August 6, 1987 Order hold, the decision

as to whether any claims will be re-examined will be

made by this Court, and not by your agency. The Water

Court's authority regarding claim examination or re-

examination is established by statute, and is not

altered or controlled by the stipulation. See the

Supreme Court's Order of July 7, 1987, p. 3.

Exhibit C, p. 2. This was in response to the DNRC's indication
to the Water Court of its intent to proceed with the compilation
of "comparison reports" as contemplated by the Stipulation.
Again, it indicates the severe control exercised by the Water

Court over agency judgment. This is also demonstrated by the

Water Court's "Order" of August 7, 1987, in which the Water
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Court cited this cCourt's Orde dopti Wate ight aim

Examination Rules, Cause No. 86-397, p. 2 (July 7, 1987):
lea the statuto nten that as to pas
verified claims or those to be verified under the

rules now promulgated, DNRC may consult with the Water
Judge about suc verifj i t i
determinatjon is to be made by the Water Judge. The
role of DNRC is consultatory only. The DNRC under
(Section) 85-2-243, MCA, is "subject to the direction
of the Water Judge" in all matters pertaining to the
adjudication of existing water rights.

Exhibit D, p. 2 (emphasis the Water Court's). This clearly
spells it out. The agency is under total control of the Water
Court, based on language of this Court's Order of July 7, 1987,
upon which the Water Court places heavy reliance. Presumably,
in issuing that Order, this Court was relying on MCA § 85-2-243
(c) which provides that the DNRC "...subject to the direction of
the Water Judge, shall:"

(c) conduct field investigations of claims that the

Water Judge in consultation with the Department

determines warrant investigation....
That statute, as interpreted by this Court's Order of July 7,
1987, clearly contravenes separation of powers principles. By
this interpretation, the Department is rendered an arm of the
court and can no lohger exercise independent agency judgment.
The fatal result is that improper water rights claims are
slipping through the process without true "adjudication" --
there are numerous inaccurate and inflated claims that appear to
be slipping through any review or adjudication process and
finding their way into the Water Court's preliminary decrees.

See generally U.S.'s Brief, pp. 7-14 and 20-27. This is because
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the Water Court's adjudication process, as designed, cannot work
effectively without aggressive and jndependent participation by
the Montana DNRC. The Water Court relies on neighbors to object
to other neighbor's inflated claims. As the process is
unfolding, however, this hope is not materializing--partly
because of the reluctance of some neighbors to dispute with
other neighbors, and partly because private water users do not
have the resources to do the kind of technical studies necessary
to verify and field examine water claims.

The Water Court is so interested in expediting and
controlling the process that it is sacrificing accuracy for
speed.

The impact to Tribal water rights is obvious. As the
Committee is aware, the Tribes are involved in attempting to
negotiate a water compact with the Mdntana Reserved Water Rights
Compact Commission. Should a compact not be reached, the Tribes
will apparently be faced, at a later date, with injecting
themselves into the process after the temporary preliminary
decrees have been established--decrees which by their very
nature are goiﬁé to incorporate inaccurate and inflated claims.
By that time, it will probably be too late to conduct meaningful
verification and to challenge such claims. Moreover, the State
and the competing water users will, by that time, have resolved
their differences, and may well present a united front against
the Tribal interests.

B. The Control Exerted the Water Court Over DNR
Violates Sepa io Powers Principles and Due

13
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The Constitution of this State since its inception, has
always divided the powers of government into three separate
branches--the legislative, executive and judicial--and
specifically prohibited the exercise of power properly belonging
to one branch by any of the others. See Art. III, Sec. 1, Mont.
Const. (1972); Art. IV, Sec. 1, Mont. Const, (1889). Art. III,
Sec. 1, Mont. Const. (1972) currently provides as follows:

Separation of powers. The power of the government of
this state 1is divided into three distinct
branches--legislative, executive, and judicial. No
person or persons charged with the exercise of power
properly belonging to one branch shall exercise any
power properly belonging to either of the others,
except as in this constitution expressly directed or
permitted.

Further, the Constitution of this State provides for
limited checks and balances. See, e.g., Art. V, Sec. 13
(impeachment); Art. VI, Sec. 10 (veto power by the governor):;
Art. VII, Sec. 2 (3) (rule making power of supreme court). The
Constitution of this State thus embodies the concept of the
separation of powers and checks and balances to protect any one

branch against the overreaching of any other branch and thereby

articulates the basic philosophy of our constitutional system of
government. See, The Federalist, Nos. 47, 78 (1788).

In Schneider v, cCunnjingham, 39 Mont. 165, 101 P. 962
(1909), the Montana Supreme Court aptly described the functions

served by the concepts of separation of powers and checks and

balances:
It is within the knowledge of every intelligent man
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a urpo e} he separatio owers 8

onstit ach departme an _exclusiv s

power vested in jt, accountable to the people alone

for its fajthful exercise, so that each may act as a

che upon the ot and thus may be evented t
ann o) ession which wou e vitab

result of a_lodgement of all power in the hands of one
body. It is incumbent upon each department to assert
and exercise all its power whenever public necessity
requires it to do so; otherwise, it is recreant to the
trust reposed in it by the people. It is equally

incumbent upon jt to refrain from asserting a power
th does not b to it or this is ally a

violation of the people's confidence. Indeed, the
distinctjon goes so far as to require each department
to frain from in any wa mpedi the exe se o

the proper functions belonging to ejther of the other
departments. '

39 Mont. at 168-169 (emphasis supplied).

The exercise of control by the Water Court over the actions
of DNRC, an executive agency, are actions "impeding the exercise
of the proper functions belonging to (the executive
department)" within the meaning of Schneider v. Cunningham.

The United States Supreme Court, in the federal system, has
been equally as diligent in protecting the separation of powers
of the various departments of the government. The Court was
particularly sensitive about executive power in Springer v.
Philippine Islands, 277 U.S. 189 (1928), a case in which it
struck down enactments that it concluded vested too much
executive power 1in corporate creatures of the 1legislative
branch. The Court reasoned:

legislative power, as distinguished from executive

power, is the authority to make laws, but not to

enforce them or appoint the agents charged with the

duty of such enforcement. The latter are executive

functions...

...[T]he Llegislature cannot engraft executive duties
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upon a legislative office...

* & *

...[The individuals in question) are public agents at
least, <charged with the exercise of executive
functions and, therefore, beyond the appointing power
of the legislature.

277 U.S. 189, 202-03. And, in Buckley v. Valeo, 424 U.S. 1
(1976), the U.S. Supreme Court said:

This court has not hesitated to enforce the principle
of separation of powers embodied in the constitution
when its application has proved necessary for the
decisions of cases or controversies properly before
it. The court has held that executive or

administrative dutjes of a non-judicial npature may not

be imposed on judges holding office under Article III
of the Constitution. United States v. Ferreira, 13
How. 40, 14 L.EA. 42 (1852); Hayburn's Case, 2 Dall.
409, 1 L.Ed. 436 (179%92).

Id. at 123 (emphasis added). Here, MCA § 85-2-243 clearly does
that-~it imposes executive or administrative duties of a non-
judicial nature on the Water Court. (Although "imposes" may be
too harsh a word in the present context, since the Water Court
has willingly accepted such expansion of powers. Nevertheless a
breach of separation. of powers 1is clear, the 1legitimate
executive/administrative authority is arrogated by the judicial
branch).

Recently, the United States Supreme Court has addressed the
powers of the judicial branch in Young v. United States ex rel.
Vuitten, ___ U.S. ___ , 95 L.Ed.2d 740, 107 S.Ct. 2124, 55
U.S.L.W, 4676 (1987). In that case, the court held that the
judicial branch had the inherent power to appoint a special

counsel to represent the government in the investigation and
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prosecution of a criminal contempt action (i.e., enforcement of
the court decree), but held that such special counsel should be
as disinterested as a public prosecutor. Hence, it held it was
improper to appoint, as the special counsel, the attorney for
the party who is beneficiary of the court order. In his
concﬁrring opinion, Justice Scalia carefully addressed the
nature of the judicial power as follows: |

...the only power the constitution permits to be
vested in federal courts is "([t]lhe judicial power of
the United States." Art. III, § 1. That 1is
accordingly the only kind of power that federal judges
may exercise by virtue of Art. III comnissions.
Muskrat v. United States, 219 U.S. 346, 354-356
(1911) ; United States v. Ferreira, 13 How. 40 (1852).
The 3judicial power is the power to decide in
accordance with law, who should prevail in a case or
controversy. See Art. III, § 2. That includes the
power to serve as a neutral adjudicator in a criminal
case, but does not include the power to seek out law
violators in order to punish them--which would be
gquite incompatible with the task of neutral
adjudication. It is accordingly well established that
the judicial power does not generally include the
power to prosecute crimes. See Unjted States v. Cox,
342 F.2d 167 (CA 5) (en banc), cert. denied, 381 U.S.
935 (1965), and authorities cited therein; 342 F.2d at
182 (Brown, J., concurring); Id., at 185 (Wisdom, Jr.,
concurring); see generally United States v. Thompson,
251 U.S. 407, 413-417 (1920). Rather, since the
prosecution of 1law violators is part of the
implementation of the laws, it is--at least to the
extent that it is publicly exercised--executive power,
vested by the Constitution and the President. Art.
II, § 2, cl. 1. See Heckler v. Chaney, 470 U.S. 821,
832 (1985); Buckley v. Valeo, 424 U.S. 1, 138 (1976) .

Id. at 4685. While the majority opinion disagreed to the extent
that it found an inherent court power to appoint a special
prosecutor to bring contempt of court proceedings, the court did
not disagree in general with Justice Scalia's interpretation of
the separation of powers principles. Certainly the powers that
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the Water Court seeks to exert (control over necessity and scope
of verification in claims examination of water claims) is well
beyond any colorable claim of inherent judicial power.

Recently in PBowsher v, Synar, 478 U.S. 714, 54 U.S.L.W.
5064 (1986) the U.S. Supreme Court invalidated provisions of the
Gramm-Rudman-Hollings Act because Section 251 of the Act
improperly assigned executive powers to the comptroller general

(i.e., the ultimate authority in determining what budget cuts

are to be made). The court held that by placing the
responsibility for execution of the Act in the hands of an

officer who is subject to removal only by Congress, the Congress
in effect retained control over the Act's execution and thus,
unconstitutionally intruded into the executive function. The
court said:

To permit an officer controlled by Congress to execute
the 1laws would be, in essence, to permit a
congressional veto. Congress could simply remove or
threaten to remove, an officer for executing the laws
in any fashion found to be unsatisfactory to Congress.
This kind of congressional control over the execution
of the laws, chadha (v. _INS, 462 U.S. 951) makes
clear, is constitutionally impermissible.

The dangers of congressional usurpation of Executive
Branch functions have long been recognized. "[T)he
debates of the Constitutional Convention, and the
Federalist Papers, are replete with expressions of
fear that the Legislative Branch of the National
Government will aggrandize itself at the expense of
the other two branches." Buckley v. Valeo....
Indeed, we also have observed only recently that
*"(tlhe hydraulic pressure inherent within each of the
separate Branches to exceed the outer limits of its
power, even to accomplish desirable objections, must
be resisted."™ cChadha, 462 U.S. at 951.

Id. at 5068,
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The same is true regarding judicial usurpation of executive
function. The Water Court's powers, as applied, essentially
give that Court the power to veto execution of the law. Here,

as in Buckley v, Valeo, the "hydraulic pressure inherent within

each of the separate branches to exceed the outer limits of its
power" must be resisted even if it is "to accomplish desirable
objectives."

Most recently, in Morrison v. Olson, _____ U.S. ___ , 56
U.S.L.W. 4835 (June 29, 1988), the U.S. Supreme Court upheld the
constitutionality of the independent counsel provisions of the
Ethics in Government Act of 1978 in the face of the separation
of powers challenge. In doing so, the Court reaffirmed the
importance of the separation of governmental powers into three
coordinate branches. It held, however, that the power of the
"Special Division"™ (a special court created by the Act) to
appoint a special prosecutor to investigate improprieties in the
Justice Department did not offend separation of powers. It so
held because the power to appoint inferior officers, such as
independent counsels, "is not in itself an 'executive' function
in the constitutional sense...." More important however was the
fact that,

...the various powers delegated by the statute to the

pivision are not supervisory® or administrative, nor

are they functions that the Constitution requires to
be performed by officials within the Executive Branch.

5 The Court observed at 4842: "The Act simply does not
give the Division the power to "‘supervise' the independent
counsel in the exercise of her investigative or prosecutorial
authority."
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Id. at 4846. Contrary to the situation in Morrison, the Water
Court exercises supervisory authority over the DNRC in the
extreme. As the documentation referred to above demonstrates,
the DNRC cannot even undertake many important verification
activities without the permission of the Water Court.

In sum, the Montana water adjudication process is faulty
for a number of reasons. It goes well beyond traditional
"judicial powers" and invades the arena of executive-
administrative powers, by placing a high degree of control over
DNRC in the Water Court. For these reasons, the Tribes urge a
serious revision of the procedures so that the Water Court's
role in claims examination and verification is narrowly limited,
consistent with the Montana Constitution. Moreover, separate
rules should be adopted by DNRC, consistent with the independent
administrative role that agency should play, to ensure that
there 1is adequate administrative verification in claims
examination.

IIT.
C CY O E

While speed and efficiency are important in the Water Court
adjudication process, the overriding goal must be accuracy.
The Tribes agree with the draft report that there cannot be 100
percent accuracy. However, the current Montana ajudication
process falls well short of that goal. Perhaps the most telling
reflection of that problem is in the Ross Survey of Montana
Right Practitioners appended to the draft report. See pp. II-3
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through II-6. The results to question No. 9 are as follows:

g. In your experience, to what extent do the decrees
which have been entered by the Water Courts
constitute accurate adjudications of pre-July 1,
1973 water rights?

To a great extent (with more than 90% certainty)

To a moderate extent (with more than 7%

certainty)

To an average extent (with more than 50%

certainty)

13 To a poor extent (with less than 50% certainty)

2 Don't know

" b

It is clear that the majority of water rights practitioners
think that the decrees toc date provide accurate adjudications
"to a poor extent." Even more telling is the fact that only two
practitioners think there is accuracy "to a great extent" and
only one "to a moderate extent." How can there be confidence
in a system of water rights adjudication when those persons who
deal with the system most intimately, the water rights
practitioners, have reached these conclusions?

The conclusory references to the Wright Engineering Study
do 1little to allay fears as to accuracy. First, the Tribes
understand that there were serious time and financial
limitations placed on the Wright Engineers' studies. Second, it
is not clear from the report that Wright Engineers did any field
verification at all. The extensive criticism made of the
process to date focuses on the inadequcy of the verification
processes and the severely 1limited field investigations
undertaken by the DNRC. It is difficult to see how Wright
Engineers, with the apparent limitations that were placed on

them, could reach a conclusion about the accuracy of the decrees
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in which anyone could have confidence. Because the draft report
lacks detail about the Wright Engineering Report and its
methodology, however, the Tribes are unable to comment further
until they have access to the report. By separate letter, they
are requesting a copy of that report.

The crux of the problem 1is that there are serious
inaccuracies in the Water Court decrees, due in large part to
the flawed procedures above discussed. The draft report is
disappointing in its failure to address meaningfully these
concerns.

RESPECTFULLY SUBMITTED this 19th day of August, 1988.

Daniel F. Decker James H. Goetz

Tribal Legal Department GOETZ, MADDEN & DUNN, P.C.
CONFEDERATED SALISH & KOOTENAI Attorneys at Law

TRIBES OF THE FLATHEAD 35 North Grand
RESERVATION, MONTANA Bozeman, MT 59715

P.O. Box 278
Pablo, MT 59855

Phone: (406) 675-2700 Phone: (406) 587-0618
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PO 8c: 73 G. Steven Brown
Sozaman, uT 36713 Attorney at Law

Loww Wasout Riee t0an Mt . Dept. of Fish, Wildlife and Parks
sondreowMone 1420 E. 6th Ave.
Chincoa, MT 582 Helena, MT 59620

Clart Fort River Banin
huoge Acter M. Motver Dear Mr. Brown:

I have received your November 17, 1987 letter which
e Mwtan Jiscusses implementation of the 1986 Stipulation and
™ which requests a meeting of the Water Court advisory
Rovrdue. uT s4am council.

The Stipulation has never been accepted by the Montana
Supreme Court. Paragraph 46 states:

46, If this Stipulation is accepted by the
Montana Supreme Court, the parties agree the
Department, Esther McDonald, et al., and the
United States of America will dismiss all or
portions of their petitions as follows:

A. The Department will dismiss its July 17, 1985,
Petition for Writ of Supervisory Control, or in
the Alternative, Exercise of Administrative
Supervision under Article VII, Section 2, of the
Montana Constitution and Section 3-7-304, MCA;

B. The petitioners in McDonald, et al., will
dismiss Counts Two :through Four of the September
20, 1985, Complaint for Declaratory Judgment;

C. The United States of America will dismiss its
October 4, 1985, Petition for Writ of Supervisory
Control;

D. The dismissals described in this paragraph
shall be without prejudice; and

E. The dismissals described in this paragraph
shall not be construed as an admission that the
allegations made in Cause Nos. 85-345, 85-468, and
85-493 are untrue or without merit.
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(emphasis added). Because the Stipulation has not bee
I believe it 18 not binding on the parties. And becau:eaiteg::d'

not been accepted, it would appear to h
not been dismissed, PP me that the Petitions have

I have sald that I don't believe the Stipula i i

I do believe that some of its provisionsparet;ggdfs 2;:d522;r pu
Court has proceeded to institute some of these provisions even
though the Stipulation has not been accepted. Orders have been
issued, Water Court Rules amended and new ones made, forms and
notices modified, abstract format has been changed, and the new
examination rules have been prepared by the DNRC and ‘Jater Court
and have been provisionally accepted by the Supre-.c Jourt and are
currently open to public review and comment.

Pollowing is a response to the two sections in your letter.

RE: INADEQUATE NOTICE TO THE PUBLIC AND STIPULATION
SIGNATORIES :

You state that there was faulty implementation of the provisions
of Paragraphs 30 and 31. The Water Court Order for comparison
reports and re-examination orders were not issued under the
Stipulation. As stated before, while the Stipulation has not
been accepted and is not binding, we felt the suggested drafting
of comparison reports was a good {dea. We proceeded to order and
review those reports on our own authority. Like all Water Court
documents, the comparison reports are available for public
review. Any person, which includes the Department of Fish,
Wildlife and Parks, named in the decree for a particular basin
may file a Motion to re-examine if they feel it is necessary.
Por any basin that is re-examined, additional notice will be
given when the decree is made available.

RE: WATER COURT PARTICIPATION IN TRE VERIFICATION
PROCESS

The new examination rules are virtually silent on how
participation by the Water Court Judges and Water Masters in the
verification process will be handled and documented, because
there will be virtually no such participation by the Water
Courts. The Water Courts only direct the necessity and scope of
the examination. This direction has been implemented through the
new examination rules. If any pre-decree issuance involvement by
the Water Courts is necessitated by the odd-ball situation, such
involvement will be documented in the claim file as it has in the
past. If you feel this is insufficient, comments to the Supreme
Court concerning the new examination rules would appear to be the
proper action.

You detailed a situation involving possible overreaching or ex
parte discussions concerning the examination of a claim after
decree issuance. The judges and masters of this court know about

Exhibit A-1

2 2



judicial ethics. That i{s why they, on their own, disqualify
thenselves from hearing or continuing with particular cases.
That is why the master who assisted in the verification under the
previous verification procedures is never assigned to hear any of
the objections in that basin. As you know, disqualification
procedures are set forth in Title 3, Chapter 7, Part 4, MCA.

You specifically mention Case 43B-716. A review of that October
1, 1987 status conference transcript and the December 1, 1987
Exhibit of Amendatory claims and Statement on other claims filed
by Richard Kalar indicate that my statements were to the effect
that late claims can be filed and if they are later dotermined to
be valid, then we would proceed to include the clziwJ in the
decree. I do not think that sort of general statement concerning
process or procedures constitutes inappropriate communication
between a claimant and the Water Court.

You question the propriety of sending copies of letters and
orders to the Supreme Court, our supervising court. You also
assert that this Court and the Supreme Court are engaging in
inappropriate communications. If you question the integrity and
ethics of this Court and the Supreme Court, then you should voice
those concerns to the Supreme Court.

While there are some fine provisions, in my view there has been
such a significant change in circumstances since the Stipulation
was signed, that if the Stipulation were now accepted by the
Supreme Court, strict enforcement of that document would no
longer be possible or advisable.

Since the Stipulation was signed in Pebruary, 1986, this Court
has been joined in litigation before the Montana Supreme Court by
your client, the Board of Natural Resources and Conservation, as
well as the DNRC. This litigation has produced the Supreme
Court's opinion in the case In Re The Activities of the DNRC et
al., MT , 44 St. Rep. 604 (1987), as well as the Order and
Water Right Claim Examination Rules issued on July 7, 1987.

The Opinion, Order and Rules serve to clarify the relative
authority and responsibilities of the Water Court and DNRC, and
provide rules for claim examination. Clearly, the Stipulation
cannot influence or restrict the Court's authority to construe
and decide issues of law.

Since the Stipulation was signed, the DNRC has supported and
experienced drastic reductions to its budget relating to
adjudication services. These reductions have decreased DNRC
field office services by approximately two-thirds. These
reductions have rendered the Water Court's authority to establish
time frames under paragraph 26 of the Stipulation almost
meaningless. PFurther, these reductions may also contravene
paragraph 44 of the Stipulation wherein all parties agreed that
the provisions of the Stipulation may require increased DNRC and
Water Court funding, and the Montana parties agreed to support
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tenonllﬂ‘ DRRC and Water Coutg fundin requests. 1
certain parties sought and supported chregled DNRC :::;:i; The
DNRC bas also vithdrawn many of the objections it had tiled.
This policy appears contrary to the implications of Paragzaéh 29
and to 85-2-233 MCA. These points are only brought to your
attention to show that it appears that the DNRC has not felt
bound by the Stipulation.

In consideration of these significant changes, it i{s apparent
that strict enforcement of the Stipulation is no longer

equitable, or in some cases, possible. Under paragraph 47 of the
Stipulation, it was agreed that no signatory waived the right to
take appropriate legal action to enforce the terms of the
Stipulation. This i{s apparently the ®"formal litigation® to which
you refer in paragraph 1 of your letter. '

The Supreme Court has clearly addressed the legal considerations
of DNRC examination of claims. PFurther negotiation on these
issues i{s not possible or necessary. Any concerns you have can
always be raised by Motion and full consideration will be given
in the Water Court. Comments on the new examination rules should
be filed with the Supreme Court.

The Stipulation must no longer be used to delay ongoing
adjudication efforts. PFurther, I decline your request to convene
the Water Court Advisory Council at this time.

Best personal wisbhes,
ORCINAL SiSagen
LA A "

W, W, Lessley
Chief Water Judge

"WWL/ 31

Conrad B. Fredricks
Richard W. Josephson
John R. Hill, Jr.
Michael BE. Zimmerman
Perry J. Moore

Karl J. BEnglund

John P. Scully

John R. Christensen
Blair Strong

Mike Greely

Clay R. Smith

Tim D. Ball
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Mr., Gary Fritz gﬁ AUG25 ik

Administrator, water Resources Division
Department of Natural Resources
and Conservation
1520 East Sixth Avenue
Belena, MT 59620

LT, JUSTACE LANSC DivISIL

FINSTE, PR

RE: Order - Resuming Issuance of Basi{n Decrees and
Allowing Motions foi Re-Examination, August 6,

1987.
Dear Gary,

1 have recejved your letter of August 14, 1987,
concerning the Order referenced abdove. .

I appreciate your agency's intent to comply
diligently with this Order. However, I must point out
that this Order 4id not request nor authorize the
making of "comparison reports® in any of the five
basins set forth in the Order.

As you know, the August 6, 1987 Order addressed
five basins which have already been fully examined
under the "verification manual® procedures. The
purpose of that Order was to help this Court determine
the necessity of any claim re-examination, before
issuing decrees for these five basins.

By your letter to me dated July 29, 1987, I was
informed that your agency vas planning to re-examine
these basins using the Water Right Claim Examination
Rules adopted by the Montana Supreme Court or July 7,
1987, I quote from that letter:

*,..our department expects to apply the recently
promulgated Supreme Court claim examination
rules to the White Water Basin as well as other
non-decreed basins that have been partially or

totally verified using the Water Court
ver cation manual.® (emphasis supplied).

Further, your letter stated:

Exhibit C
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s1t is the Department's position that the clainmg
examination rules rEE?H??“?3§§??3’5"—?EZ'§3‘?:5. Court :
overn all examination practices and procedures after Jul

987, The July 7, 1587 Soprene Court order saiq—oi¥
he eff

The effective date of these rules is July 1S5, 1987. The
adoption of these rules shall be deemed temporary until
the further order of this Court, but shall govern from
that date the practice and procedure respecting water
claims exami{nations before the Water Court and the DNRC,
unless otherwise or amended or modified by this Court.
Therefore, the DNRC believes that all non-decreed basins
or sub-basins shovld be re-verified using the nev rules.®
(Emphasis supplied).

As the Montana Supreme Court's July 7, 1987 Order, and this
Court's August 6, 1987 Order hold, the decision as to whether
any claims will be re-examined will be made by this Court, and
not by your agenCcy. The Water Court's auvthority regarding claim
examination or re-examination is established by statute, and is
not altered or controlled by the Stipulation, See the Supreme
Court's Order of July 7, 1987, page 3.

The effect of the Supreme Court's July 7, 1987 Order is
clear, Any claim examined after July 15, 1987, will be reviewed
under the Water Right Claim Examination Rules adopted by the
Supreme Court. But that does not require claims which have
already been fully examined under the *verification manual®
procedures, to be re-examined. That decision rests with this
Court,

It is this Court's view that the examination process
conducted by your department in the five basins was professional
and comprehensive. All of the time, effort and money already
expended by your agency to examine these claims should not be
disregarded lightly. These concerns become even more pressing
in light of your recent reductions in adjudication personnel and
services. Re-examination should be allowed only where a clear
necessity for such action is shown, especially where these
basins have already been fully examined under the "verification
manual® procedures,

After careful review of the Water Right Claim Examination
Rules, it does not appear that the procedures contained therein
are substantially different from the *verification manual®
procedures, Therefore, the reasons for your agency's stated
belief that all non-decreed basins should be "re-verified®,
remain unclear,

This Court's August 6, 1987 Order provided your agency &
clear and full opportunity to inform this Court of the reasons
why re-examination is necessary. Why your agency has declined
to submit the *Motion for Re-Examination® remains unexplained.
This Court recognizes that any Claimant who so desires may,
themselves, submit a "Motion for Re-Examination®. Bowever, the

-2w
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August 6, 1987 Order sought out your views because of the
expertise and experience possessed by your agency,

Before this Court makes a final decision regarding the
re-examination of Basins 40K, 43A, 40C, 41G or 41C, it wishes to
further consider the differences between the "verification
manual® procedures used in these basins, and the procedures in
. the Water Right Claim Examination Rules. Also relevant to the
decision to re-examine is an {dea of how long the re-examination
would take, and how this would impact the continuing examination
of new clains,

Because this Court recognizes the value of your a/jency's
special expertise in these areas, I have issued th2 2closed
Order. The information supplied by your agency pursuant to this
Order will assist this Court in determining the need to
re~examine the five basins. Accordingly there is no need, at
this time, to prepare or submit the comparison reports discussed
in your August 14, 1987 letter,

T remain willing and available to discuss these issues wvith’
you either by telephone or in person.

With best personyf wishes,

Chief Water Judg
WWL/cm
encls.

cc: Bonorable Justice John Sheehy
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IN THE WATER COURTS OF THE STATE OF MONTANA

L 2R EE SRR I B A B 2R N N N N I N

IN RE: RE-EXAMINATION OF BASINS ALREADY SUBJECT TO
TEM?ORARY PRELIMINARY OR PRELIMINARY DECREES

L7200 BN ZNE JNE NN JNE R BEE K JNE R NE 2 2NN NN JNE BEE BEE BN

ORDER

By a letter to this Court, (attached to this Order,
With its pertinent portion underlined, and by this'tefetence made
a pa:t of :his Orde:) the Department of‘Natural Resources §
COnsezvation (Department) has zad;ad saJeral isauaa‘c;nce:ninéu
the re-examination of claims ‘in all basins cuz:ently issued as

_._..;..tempora:y preliminary or p:elimina:y decrees.‘
| The Department has notified this Court that it is

. pteparing reports which compare the oziginal claim examination
procedures with those tecently adopted by the Montana Supreme
Court. The Department s position is that it is required and
authorxzad to make these reports und-r the terms of the
Stipulation p:esenttd to the Montana Supreme court in February,
1986. | .

The Montana Supreme Court has made it clear that the
ultimate decision as to whether anv claims are to be re-examined
by the Department, is to be made by the Water Court, and not by
the Department.

"It has been suggested to us by counsel for the
Washington Water Power Company and for the Montana

Power Company, that the verification process that
has been used heretofore is inadeguate to insure



accbracy in the water richts decrees and fairness
to all claimants. These parties suggest that the
new verification rules should be applied equally
to all water rights claims, including those water
rights claims which have been the subject of
temporary preliminary decrees heretofore entered
by the water courts.

As we have interpreted (Section) 85-2-243, MCA,
and do now interpret it, the DNRC is required to
‘conduct field investigation of claims that t'.»
water judge in consultation with the Department
determines warrant investigation;....' It is
clearlv the statutory intent, that as to past
verified claims or those to be verified under the
rules now promulgated, DNRC may consult with the

, water judge about such verification but the final

. determination is to be made by the water judge.
The gole of DNRC Is consultatory only. The DNRC,
under (Section) 85-2-243, MCA, is 'subject to the --
direction of the water judge' in all matters
pertaining to the adjudication of existing water
rights.* Coe e o e SR

- +---- Order Adooting wéte:'aight Claim Examination -

Rules, Cause No., 86-397, page 2, (July 7, 1987)'
(Emphasis supplied).

In this same o:der; the Supreme Court takes note of the

provisions of Bouse Bill 754 and the severely teduceq operating

budget for the Department examination services. The Supreme
Court goes on to state:

"The 1987 legislature left intact the provisions
that DNRC acts subject to the direction of the
water judges under Section 85-2-243, MCA. The

' statutory power of the water judces to direct the
process of adjudication should not and cannot be
stivulated awav. In view of the limited finances,
it behooves the water judges to assume the reins
in claims examinations procedures subject to the

"priorities of the legislature, to use the limited
funds wisely for the advancement of the
adjudication process”,

Order Adooting Water Right Claim Examination

Rules, Cause No. 86-397, page 3, (July 7, 1987)
(Emphasis supplied).
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This Supreme Court Order clearly holds that regardless
of the Department's assumed authority under the étipulaticn, the
ultimate decisicn-making 2uthority relating to the examination or
re-examination of claims under Section 85-2-243, MCA, resides
with this Court, and is not altered by the Stipulatio.

It must be recognized that the 1986 Stipulation,
presented over cne and one-half years ago, has never been
formally accepted by the Montana Supreme Court. Even if the

“ipulation did control the areas of claim examinatioh and

- eee

re-examination, there is absolutely no ptcvision in the

.Stipulation which authorizes the Depaztment to unde:take the

action which it now seeks to*pertorm. ok E

- Paragraph 30 of the Stipulation states:

"within a reasonable time after execution of this
Stipulation and the adoption of verification :
procedures as set out in this stipulation, DNRC, in
those basins where temporary preliminary decrees or
preliminary decrees have been issued, shall file a
report with the Water €ourt comparine the previous
verification procedures with the vetzficatxon
procedures adooted pursuant to this stipulation,
The Water Court on its own Motion, on the request
of DNRC, or on the request of any person may order
DNRC to apply the procedures adopted pu:suant te
this Stipulation to any of those basins.

{Emphasis added).

This paragraph clearly authorized only limited

comparison of the old verification ptoéedgres with those

procedures 2dooted pursuant to the Stipulation. Since the new
procedures set out in the Supreme Court's Water Right Claim

Examination Rules are not adopted pursuant to the Stipulation,
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paraqrapﬁ 30 does not now authorize the DNRC to conmpare the old
verification procedures with those recently adopted by the
Suprene Court.

So that the limited Department examination and field
office resources may be utilized in the wisest and most
economical fashion, and to help khis Court assess the -.ecessity
for re-examination of already issued basins, it is BEREBY,

ORDERED, that the Department and its field office
staffs shall not undertake any further action to prepare or
submit any,comparison reports in any decreed basin, wzthout the

clear approval and autho:ization of the wate: Cou:t.

FURTEER CRDERED, that the Department shall, wzthin 20

days from the date of this Order, file with this COuzt a detaileo

list of evezy already decreed basin in which the Department feels

a comparison report sbould be considered by this Court.

FURTHER ORDERED, that for every basin set forth on this

list, the Department shall include a good-faith estimate of the
time required to prepare the ;éomparison report® as well as an
estimate of the time which would be required tobre*examiné the
particular basin. - . '

DATED this :7 day of August, 1987.

/

W. W, Lessley //
Chief wWater Judge

- Exhibit D
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— FEPARTMENT OF NATURAL RESOURCES
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July 29, 1987

Honorable Judge W.W. Lessley
PO Box 876

601 Baggarty Lane

Bozeman, MT S5971S§

Cear Judge Lessley:

>

In response to your July 20, 1987 letter to Bob Arrington
inquiring about the Whitewater Basin (40K) claims status, dur
department expects to apply the recently promulgated Supreme
Court claim examination rules to the Whitewater Basin as well as
other non-decreed basins that have been partially or totally
verified using the fommer water court verification manual. As
stated in Bob Arrington's March 19, 1987 correspondence to you,
only initial verification using the outdated verification manual
has been conpleted in that basin.

It is the Department's position that the claims examination rules
recently adopted by the Supreme Court govern all examination
practices and procedures after July 15, 1987. The July 7, 1987
Supreme Court order said:

The effective date of these rules is July 15, 1987. The
adoption of these rules shall be deemed temporary until
the further order of this Court, but shall govern from
| that date the practice and procedure respecting water
claims examinations before the Water Court and the DNRC,
tless otherwise or anmended or modified by this Court.

Therefore, the DNRC believes that all non-decreed tasins or
sub-basins should be re-verified using the new rules. Since ornly
the initial verification has been completed for the Whitewater
| Basin (40K) and other essential verification exercises have not

teen completed, the DNRC expects to apply the new Supreme Court
claim examination rules in their entirety for the basin.

In accordance with the Stipulation, please be advised that the
DNRC plans to complete the reports for decreed basins comparing
the previous verification and Supreme Court examination
procedures before scheduling claim examination for non-cdecreed
basins. The Department further believes that the Stipulation

CINTRALIIZ SOAWVICES CORITAVATION DISTRICTS (4,14 ]
.o 3ICH [-Bgp -1 piv'y
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- Bonorable Judge W.W. Lessley
Page 2 .
July 29, 1987

requires that any subsequent claim re-gxamination in decreed
Basins be conducted prjor to claim examination in non-decreed
basins. The Department will begin submitting these comparison

reports within the next few weeks. The Willow Creek Basin (4IN)

claim examination comparison will Dbe the rirst reoort scheduled
for completion.

As Larry Holman explained in his June 16, 1987 ccafirmation
letter to you, we plan to complete a proposed s:nedule of all
non-decreed basins or sub-basins to be examined using the new
rules after the comparison reports are submitted. As mandated in
the Statement of Intent for HB 754, <claim examination for
whitewater Creek should be scheduled after the Lower Milk River
(400) and Beaver Creek (40M). The DNRC realizes that Turtle
Mountain reserved water rights may be present within the
Whitewater Bdsin. Therefore, as with other basins containing
possible Indian reserved water rights, a sub-basin may need to be
designated to partition the Indian reserved water rights from the
non-reserved portion.

In summary, the Department beljeves that the comparison reports
for decreed basins as required by the Stipulation must Le
submitted, and any subsequent re-examination conducted prior to
claims examination in non-decreed basins. The Whitewater Creek
Basin claims as well as other non-decreed basins would then be
examined using the new Supreme Court claim examination rules.
The new claim examination for Whitewater Creek claims would not
be expected to require as much staff time as under the old
process since some examination exercises will not need to te
repeated.

If you have questions, please call me.

rely,

Gary Fritz
Administragtor
Water Resolirces Division

cc: Honorable Jean A. Turnage

GfF:rmc
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STATE OF MONTANA

August 18, 1987

Chief Judge W.W. Lessley
Montana Water Courts
P.0. Box 879

Bozeman, MT 598715

Dear Judge Lessley:

I am writing to you in response to your Order of August 7, 1987,
concerning the re-examination of - claims in basins currently
issued as temporary preliminary or preliminary decrees.

Initially, you have ordered that the Department not undertake any
further action to prepare or submit any comparison reports in any
decreed basin without the clear approval and authorization of the
Water Court. Al Department action to prepare or submit
comparison reports in decreed basins has ceased. However, as you
are aware, a comparison report does not involve any
re-examination of claims but is an agency report developed to aicd
the Department in .its consultations with the water judges as to
the need to re-examine claims under the rules adopted by the
Montana Supreme Court.

In its March 31, 1987 opinion, the Supreme Court stated:

As with DNRC's due process claims, we 4o not have
a factual record that would establish an improper
exercise by the water courts of executive powers in the
gquise of judicial action. We do have, however, the
stipulation entered into between the DNRC, the water
courts and other parties in cause nos. 85-345, 85-468,
and 085-493 pending in this Court. 1In that stipulation,
in paragraph 26, page 10, it is stated:

Pursuant to section 85-2-243, MCA, the water
court, after consultation with DNRC, shall
issue orders establishing time frames for the
completion of wverification by DNRC and the
submission of verification information to the
court. The water court order shall also

OIRECTOR'S OQFFICE (¢08) ¢4¢. 6659 HMELENA. MONTANA $9620.2331
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Honorable Judge W.W. Lessley
Page 2
August 18, 1987

of water right claimed to be verified by
DNRC. The verification by DNRC shall be
limited to factual analysis and the
identification of issues. The water court
shall refrain from participating in the
verification of claims by DNRC, except ¢th-
water court, upon proper application and fyur
good cause shown, may enjoin DNRC from acting
beyond its jurisdiction in the verification
process.

The language of the foregoing stipulation, acceded
to by the chief judge of the water court, belies any
intention of the water court to override or control the
day to day operations of the DNRC. The only effect of
the orders of July 23 and Augqust 8, 1986, issued by the
water court was to regquire the DNRC to desist from
making rules under MAPA, a procedure which we have
already shown to be beyond the power of the DNRC in
this case. : \

Again in the absence of a factual record, we find
no intrusion by the water courts in this case upon the
executive duties of the DNRC.

The Stipulation contemplated .adoption of new verification
procedures through the appropriate mechanism. No mechanism was
adopted in the Stipulation. The Supreme Court has now ruled
that it is the appropriate rulemaking entity. As such,
paragraph 30 clearly authorizes the Department to compare the
0ld verification procedures with those adopted by the CSupreme
Court. Bven if the Stipulation had not provided for this, the
assertions that equal ©protection has been violated by
significantly different verification methods from basin to basin
would mandate these comparison reports.

It may be helpful if I explain my understanding of the
integration of the Stipulation with the Supreme Court action on
the verification rules. Apparently, the separation of powers
envisaged by the Montana Supreme Court is that established 1in
the Stipulation; that is, the Water Court sets the parameters of
claims examination and the Department performs the technical
work of examining each claim.

The Department certainly agrees that the "statutory power of the
water judges to direct the process of adjudication should not
and cannot be stipulated away" (Supreme Court Order "Adopting
Water Right Claim FExamination Rules,™ Page 3). Stipulations
cunnot strip away the ztatutory authority or duty of the Court

Exhibit F
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Honorable Judge W.W., Lessley
Page 3
August 18, 1987

or any agency. The 1986 Stipulation, signed by the Department,
the Water Court, and others does not attempt to nor can it
remove statutory authority from any of the signators.

Since the signing of the February 1986 Stipulation by the Water
Court, the Department has assumed that the Stipul-~.t‘on provided
Water Court guidance for the Department regaiding our water
right adjudication activities, including the preparation of
"comparison reports.®™ I am not aware of any action of the Water
Court or the Supreme Court to change the effect of that
Stipulation. In fact, the Supreme Court order of March 31,
1987, recognizes the Stipulation. The Water Court Order of
August 7, 1987, is the first indication, of which I am aware,
that the Water Court believes the Stipulation signed by the
Water Court to be invalid.

Apparently, the Water Court is attempting to distinguish between
verification procedures adopted pursuant to this Stipulation and
the Supreme Court claim examination rules in an attempt to void
the stipulated mandate for "comparison zeports.k Clearly, the
intent of the Stipulation was to have new claim examination
procedures adopted. The precise format of how these new

procedures were to be adopted was not identified.

After the Stipulation was signed, the Department diligently
proceeded to write new claims examination rules. When the new
claim examination rules were drafted, the Department made it
clear that it expected to adopt the rules pursuant to MAPA.
Conversely, you expressed your desire that the MAPA process not
ke used. This conflict led to the Supreme Court adoption of
those rules. Clearly, the new claim examination rules were the
result of' the Stipulation. :

Further, the Stipulation required the Department to prepare
reports that compare the previous verification rules with the
new verification procedures. The Stipulation also stated that
pending implementation of the procedural revisions desc:ibed in
the Stipulation, the Water Court would not issue any preliminary
or temporary preliminary decrees. Consequently, since the
adoption of the Supreme Court water right claim exa2mination
rules on July 7, 1987, the Department has placed the highesc
priority on completing these “comparison reports.” The
Department has clearly stated to the Water Court our intention
to comply with the Stipulation in that regard on several
occasions.

Quite frankly, given the well-documented history of the
Stipulation and claim examination rulce devclopmcnt,_‘l am
surprized that the Water Court now feels that a dillerent

35
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Page 4
August 18, 1587

approach is to be followed. Certainly, blind adherence to the
Stipulation is unwise if better procedures are available.
However, if the Stipulation is to be abandoned by the Water
Court, then all parties to the Stipulation should be notified.

The Department is also concerned that your Order of BAugust 7,
1987, creates a factual basis upon which to base due process ang
separation of powers issues. Although this agency does not
intend to appeal the Order, it must be recognized that the Order
is a public record. Once the agency acts in compliance with the
Order, there is created an irreversible exercise of the control
of the day-to-day operations of the Department by the Water

‘Court. The Department respectfully requests that the Court

reconsider its action and vacate its August 7, 1987 Order.

The Department agrees with ‘the Montana Supreme Court that our
technical expertise is indispensable for the success of the
adjudication process. The Department fully intends to cooperate
with the Water Court in furnishing our expertise. The agency is
most happy to provide you with a response to any informational
request without the need for a court order. ' As I mentioned
previously, such Orders controlling the daily activities of this
agency only serve to create a factual record for attacking the
validity of the adjudication process. On the other hand, a
request for information does not contain the same controlling
connotation as an order and therefore does not jeopardize the
adjudication program, and attains the same result--a timely,
direct and full response tO your informational request.

Whether you decide it is more responsible to vacate your Crder
in this matter, the Department, by this letter, hereby furnishes

to the Court the subject information:

1) A detailed list of every alteady'decreed basin in which the
Department feels a comparison report should be considered by
the Court.

Since there is no way for anyone to determine whether
re-examination of a basin should occur until a comparison of the
old examination procedures and the new examination procedures
occurs, the Department feels that a comparison report should te
made for all of the basins currently in temporary preliminary
and preliminary decree (sce attached table).

2) An esctimate of the time required to prepare each comparison
report and an estimate of time in which to re-examine a

particular basin.
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Each comparison report is estimated to require an average of
three weeks toO prepare. For the respective field offices that
would be responsible for work in the decreed basins, the amount
of time estimated to re-examine each basin is shown in the

attached table.

I trust this information is responsive. I lork forward to
working with you and your staff in the consultation process
prior to a determination as to the need to re-examine the
subject claims.

Sinc 'ely:

Gary Ftitg
Administr I 4
Water Resodrces Division

GF:rm¢
attachment

cc: Honorable J. A. Turnage, Chief Justice
Honorable L. C. Gulbrandson
Honorable John C. Harrison
Honorable William E. Hunt, Sr.
Honorable R. D. McDonough
Honorable John C. Sheehy
Honorable Fred J. Weber
Honorable Bernard W. Thomas
Honorable Robert M. Holter
Honorable Roy C. Rodeghiero
Larry Fasbender
Larry Holman
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FIFID OFFICE BASIN

{PERSQNNEL)

m.

Billings
(1)

Bozeman
(1)

Glasgow
(2)

Havre
(1)

Eelena
(2)

Kalispell
(1)

Leristown
(2)

438V
438

438J
43QJ

43C

41F
41H

40D
4E

40N
40L

406G

41K

41U
76G
41E

76N
76C
76D
768
761
763
76K

¢1s
40A

e i i T .

ESTIMATED TIME REQUIRED TO
RE-EXAMINE DECREED BASINS

(Listed by Field Office)

BASIN NAME

Sweet Grass Creek
Upper Yellowstone River
Boulder River

Yellowstone River between
Bridger Cr. & Clark Fork
Stillwater River

Madison River
Gallatin River

Big Dry Creek

Missouri River between
Musselshell & Ft. Peck
Rock Creek

Frenchman Creek

Sage Creek
Willow Creek
Sun River

Dearborn River
Upper Qlark Fork River
Boulder River

Loser Clark Fork -+
Fisher River

Kootenai River

Yaak River

Middle Fork Flathead R.
So. Fork Flathead River
Swan River

Judith River
Uprer Muscelshell River

1,168

1,384
99
178
124
557

5,203
5,643

TIMS REQUIRED:

9 month~
70 ~unuas
12 months
10 months

25 months

39 months
83 months

13 months
14‘ months

9; months
6 months

9 months
1S months
32 months

6 months
36 months
8 months

16 months
4 months
20 months
ronths
months
months
months

@M &N

28 months
32 months
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Page 2
FIELD OFFICE BASIN BASIN NAME NBER TIME REQUIRED
(PERSNNEL) ~ MNO. ’ ;)
QADs
Miles City 38G  Beaver Creek €94 6 months ( 0.5 years)
(1) 3957 Little Beaver Creek 973 10 months ( 0.8 years)
3SE Box Elder Creek 2,439 25 months ( 2.1 years)
36F Little Missouri River 2,944 30 morths ( 2.5 years)
42K Yellowstone River between 1,448 14 ~or'as (1.1 years)
Tongue & Powder rivers
Missoula 76E  Rock Creek 708 6 months ( 0.5 years)
(2) 76GJ  Flint Creek 1,003 8 months ( 0.7 years)
76M  'Middle Clark Fork River 2,486 20 months ( 1.7 years)

i

+

IFormula used to estimate time required to re-examine clalm.
)

ST claims + IRclaims + DM claims :+ OT claims

Years = 8 claims/day 2 claims/day 6 claims/day 2.5 claims/day
s s T RN R S I N T I R T NS S ST I SIS S SIS RS
250 working days
year

The time rejuired to complete re-examination is only an estimate, since
extensive re-examination has not taken place previously, and because no
re-examination with the rew Supreme Court rules has been done,

Exhibit F
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MONTANA WATER COURTS

— STATE OF MONTANA — -

WATER JUDGES:

Upper Misseurt River Basin
Che’ Jvtge W W Lessiey
PO Bos AT

Bazenan. MT 34718

Lower Missour River Basin
dutge Bermat W Thomus
20O Bor 08

Chirona, MT 39823

Clarz Forx Nver Bosin
Juage AGoen M. Moiter
Uncon County Covrthouse
o0y, MT 390D

Yeliowstone River Basin
Juaga Roy C. Rodegnero
PO Bor o)

Rouncup. MT 38072

EECE!‘JEQ

August 6, 1987 AUG - 1987
MONT A4
= Dgp .
RESDI 2 ? C’oﬂ’ Mgy
LTI
Gary Fritz
Administrator

Water Resources Division

Mt. Dept. of Natural Resources and Conservation
1520 E. 6th Ave.

Helena, MT 59620

Dear Gary:

As you know, and the Order enclosed, deals now only
with the Basins already examined by the Department
under the previous examination procedures. Further
the appropriate decree has not as yet been issued.

This Order of the Water Court concerns itself with
that specific problem. This Order is a result of
consultation with all the other Water Judges and
considerble time and concern. Please act accordingly.

Sincerely yours,

VoRe

W. W. Lessley
Chief Water Judge

WWL/3j1
ENCL.
CC: Honorable J. A. Turnage, Chief Justice
Honorable L. C. Gulbrandsocn

Honorable John C. Rarrison

Fonorable william E. Bunt, Sr.
Honorable R. D. McDonough

Honorable John C. Sheehy

Bonorable Fred J. Weber

Honorable Bernard W. Thomas

Honorable Robert M. Rolter

Bonorable Roy C. Rodeghiero

R - X
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IN TRE WATER COURTS OF THE STATE OF MONTANA
LR B R RS R IR IR ISR R B IR R R I I S

IN RE: RESUMING ISSUANCE OF BASIN DECREES
AND ALLOWING MOTIONS FOR RE-EXAMINATION

LANE SR SN BEE JEE JEE BEE JEE BEK JNE BEE IR BN IR DR R B 2N |

ORDER

It is this Court's intent to proceed fu.iy with the
adjudication of pre-July 1, 1973 existing water rights as the
Legislature has authorized and directed.

As part of the ongoing adjudication, it is now
necessary }or the Department of Natural Resources & Conservation
to resume the claim examination activities performed under
Section 85-2-243 MCA. Since July 15, 1987, this claim
examination process has been governed by the Water Right Claim
Examination Rules, issued by the Montana Supreme Court on July 7,
1987.

The issue remains, however, of the course to be
followed in those basins already}examined by the Department under
the previous examinaticn'procedures, but not yet issued as the
appropriate temporary preliminary or preliminary decree., The
question is whether there is a need for these basins to be
re-examined, either partially or wholly, under the new Water
Right Claim Examination Rules.

The determination of whether any re-examination is
necessary to a proper adjudication will be made by this Court,
subject to review by the Montana Supreme Court. As the Supreme

Court has recently stated:

Exhibit N V%/



®It has been suggested to us by counsel for
the Washington Water Power Company and for the
Montana Power Company, that the verification
process that has been used heretofore is
inadequate to i{nsure accuracy in the water
rights decrees and fairness to all claimants.
These parties suggest that the new
verification rules should be applied equally
to all water rights claims, including those
water rights claims which have been the
subject of temporary preliminary decrees
heretofore entered by the water courts.

As we have interpreted (Section) 85-2-243,
MCA, and do now interpret it, the DNRC is
required to 'conduct field investigation of
claims that the water judge in consultation
with the Department determines warrant
investigation;....' It is clearly the
statutory intent, that as to past verified
claims or those to be verified under the rules
now promulgated, DNRC may consult with the
water judge about such verification but the
final determination is to be made by the water

-<=. - Jjudge, .The role of DNRC is consultatory

‘ only. The DNRC, under (Section) 85-2-243,

MCA, is 'subject to the direction of the water
judge' in all matters pertaining to the
adjudication of existing water rights."

Order Adopting Water Right Claim Examination
Rules, page 2, (July 7, 1987) (Emphasis
supplied).

The Department has recently infotﬁed this Court that
legislative reductions in operating budget will drastically
reduce the level of field office claim examination services and
personnel, apparently by as much as two-thirds., Under these
conditions it is logical that any substantial re-examination of
claims will impact the examination of new basins.

On the basis of information provided by the DNRC, there
are currently five basins in which the claim examination process
under the previous "verification manual® has been fully completed
but no decree has yet been issued. Those basins are:

-2-
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1. Basin 40K
2. Basin a3A
3. Basin 40cC
4. Basin 41ig
S. Basin 41cC

Whitewater Creek

Shields River

Musselshell River below Roundup
Jefferson River

Ruby River

These basins are essentially ready to be issued as the
appropriate temporary preliminary or preliminary decre~. Any
decision to re-examine these basins now, considering the DNRC's
limited examination resources, should be made only where there is
a clear necessity for such re-examination.

To assist this Court in determining the need for
re-examination, it is hereby,

ORDERED, that the DNRC may, within 30 days from the
date of this Order, prepare and file with the Water Court, a
*Motion for Order to Re-Examine® in any of the five basins
addressed by this Order. Any such motion shall be filed in
accordance with the Montana Rules of Civil Procedure and Rule
1.II of the Water Right Claim Examination Rules, issued by the
Montana Supreme Court, July 7, 1987.

FURTEER ORDERED, that any such Motion to Re-Examine
shall include:

1. A precise and detailed explanation of any alleged
deficiencies in the previous DMNRC examination of claims
under the 0ld “verification manual.”

2. A precise and detailed explanation of how such
alleged deficiencies would be addressed and corrected by
re-examination under the new Water Right Claim Examination
Rules.,

3. A reasonable, good-faith estimate of how long any
such re-examination would take, and how many, full-time

field office personnel would be committed to the
re-examination efforts.

-3- Exhibit N
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4. A precise statement detailing how any such
re-examination efforts would affect the examination of new

claims.

FURTHER ORDERED, that if no Motion to Re-examine is
filed in a particular basin within the 30 day time frame, the
Water Court will conclude that the DNRC could find no need to
re-examine that basin.

FURTBER ORDERED, that the DNRC shall not take action to
re-examine any c¢laims in any basin without the express
authorization and approval of this Court.

>
DATED this é; day of August, 1987,

Chief Water Judge

”

-4- Exhibit N
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— STATE. OF MONTANA

DIRECTOR'S OFFICL (408) 644.6699

August 14, 1987

JE° L JUSTICE LANDS
DENVER, cop,

Bonorable Judge W.W. Lessley
Montana Water Court

PO Box 879

Bozeman, MT 59715

Dear Judge Lessley:

I appreciate the time that you and the other water judges spent
in formulating the August 6, 1987 order regarding "Resuning
Issuance of Basin Decrees and Allowing Motions for
Re-Examination.”

We will take every reasonable action to forward to you within 30
days (which we calculate to be September 8, 1987) the "comparison
reports” on the five basins identified in your order. Given our
reduced staffing, however, it may be impossible to meet that
deadline., Be assured, however, that it is our intent to comply
diligently with your order in preparing these reports.

While this Department appreciates the opportunity to file a
*Motion for Order to Re-Examine" in any of these five basins, we
must respectfully decline. We are anxious to complete the
required "comparison report®™ for each of the five basins but feel
that any "Motion for Order to Re-Examine® should come from
claimants in these five basins or should be on the Court's own
motion, These claimants (there are more than 15,000 claims in
these basins) s8should have the opportunity to review our
*compariscn reports®"™ and to petition the Water Court for
re-examination.

Your order indicates that if the Department does not submit the
subject motion within 30 days, then the Water Court would
conclude that there is no need for re-examination. In declining
to submit such motions, we do not conclude that re-examination is
unnecessary, but that the claimants should review the “"comparison
reports®™ and decide if there is sufficient reason to present to
the Water Court motions to re-examine or that the Water Court
should determine on their own the need for re-examination.

CINTRALIZLD STANKCLS CONXSTRVATION DISTRICTS [4.1] lt 0
Div SOt LivISION DY
1428 4ea §708 1600 444 84687 “wle
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Bonorable Judge W.W. Lessley
Page 2
August 14, 1987

We will not take and have not taken steps to re-examine claims in
any basin without your direction. We have always recognized
that, under terms of the Stipulation, any re-examination would
take place only upon your authorization. Quite frankly, I am
surprised at the adamant tone of your order in this regard, since
this Department has never stated or implied that we would
re-examine claims without your approval.

I have one other concern about your order. The Supreme Court
Order, in adopting the water right adjudication rules, clearly
states that those rules are intended to govern all claim
examination activities of this Department. Yet your order of
August 6, 1987, would indicate that in some instances the old
verification rules might be applied and that in other situations
the Supreme Court claim examination rules would be used,
depending on how the Water Court reacted to motions for
re-examination. Perhaps it would be appropriate for you and I to
visit with the Supreme Court to inform them of this dilemma and
ask their advice.

Once again, I would like to express this Department's commitment
to diligently comply with your order to prepare the “comparison
reports.” I hope you appreciate that our reduction in staff
l1imits our abilities to react quickly to all demands the Water
Court places on us.

Sincerely, .

Gary Frit
Administrétor
Wwater Resources Division

GF:rme¢

cc: BHonorable J.A. Turnage, Chief Justice
Ronorable L.C. Gulbrandson
Honorable John C. Barrison
Honorable William E. Hunt, Sr.
Honorable R.D. McDonough
Bonorable John C. Sheehy
Honorable Fred J. Weber
Honorable Bernard W. Thomas
Honorable Robert M. Holter
Bonorable Roy C. Rodeghiero
Larry Fasbender
Larzy Holman
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September 4, 1987
DEPT. . .01 L1223 CIVISN

v o i

Bonorable Judge W.W. Lessley
Montana State Water Courts
P.O. Box 879

Bozeman, MT 59715

Dear Judye Lessley:

In compliance with your orders of August 6 and August 19, 1987,
enclosed are reports for the five basins mentioned in those
orders (41G, 41C, 43A, 40K, and 40C). Note that the submission
of these reports complies with the deadline of your August 6
Order and is two weeks ahead of the deadline given in your August
19 Order. The reports describe the significant differences
between the Water Court verification manual used to review claims
in these basins and the Supreme Court examination rules. Also,
each report estimates the time that would bte required for our
current staff to re-examine the particular basin claims using the
new clains examination rules.

You indicated in earlier correspondence that claimants in these
basins shculé have the opportunity to subzit to the Water Court
"Motions for Re-examination.® We are available to assist the
Water Court in providing notice to claimants in these basins that
trese reports are available for their review, and that they have
the option of subaitting such motions. You might consider a
notice similar in format to the notice accoxpanying decrees.

1 trust these reports are responsive to your Orders. If not,
please let re «nov.

Sincerely,

@féw//é

Gary F:i;{
Administrator
water Resources Division

GF:rmc
enclosures
Exhibit P
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Bonorable Judge W.W. Lessley

Page 2

September 4, 1987

cc: Honorable
Honorable
Honorable
Honorable
Bonorable
Ronorable
Honorable
Honorable
Honorable
Honorable

J.A. Turnage, Chief Justice
L.C. Gulbrandson

John C. BRarrison

william E. Hunt, Sr.

R.D. McDonough

John C. Sheehy

Fred J. Weber

Bernard W. Thomas

Robert M. Holter

Roy C. Rodeghiero

Larry Fasbender
Larry Rolman

. ——————— o i
e ——
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October 19, 1987 N
WATER JUDGES: &
N -
:.n'-):uudllvululn Gary intz' Administrator 9551!‘_?_:" ™ —._!:a
e ce W W Lesney . fn . -
O Box 479 Water Rights Bureau Il (
b MW Department of Natural Resources |- !
Lower Missouri River Banin and Conservat i on . OCT d b e
sy bewewiers 1520 East Sixth Avenue
Chvnoon. **? 19823 Helena, MT 59620 QEFT, Juzv:
Clars Fors River Sanin Laou, .

| Juege Rodent M Heiter Dear Gary,
: Lincor» Caunty Counnouse
Liooy. MT 5992)

Yotlowsinne River Basin Enclosed please find my Order denying

Jvege Ror C mourgnee LE€-€Xamination,
PO Bcr ued .
Rounous. T 372 We will carefully consider this Basin as we move

forward in its adjudication phase.

Here we have the review copy available for Basin
40C as your examination was finished. Purther, one of
our Water Judges, Judge Roy C. Rodeghjiero, is most
familiar with this Basin. I, as Chief Water Judge,
have worked in and am familiar with this Basin.

Further, we shall work in close contact with the
Lewistown Field Office during all the adjudication

phase.
| Sincerel urs
| Ay Lod
I Wl Leksiely,
| Chief Water Judge
|
| WWL/cm
encl:-,

| cc: Honorable Jean A. Turnage, Chief Justice
‘ Honorable L.C. Gulbrandson, Justice
Honorable John C. Sheehy, Justice

i Honorable Bill Hunt, Justice

Honorable John C. Barrison, Justice
Honorable Russell McDonough, Justice
Honorable Fred Weber, Justice
Justice/State Library Building

215 N. Sanders
| Helena, MT 59620
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IN THE WATER COURTS OF THE STATE OF MONTANA
LOWER MISSOURI DIVISION
MUSSELSHELL RIVER BELOW ROUNDUP BASIN (40C)

IN THE MATTER OF THE ADJUDICATION

OF THE EXISTING RIGHTS TO THE USE

OF ALL TEE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE MUSSELSHELL
RIVER DRAINAGE AREA BELOW ROUNDUP,
INCLUDING ALL TRIBUTARIES OF THE
MUSSELSHELL RIVER BELO'W ROUNDUP IN
MUSSELSHELL, PETROLEUM, GARFIELD,
FERGUS AND ROSE3UD COUNTIES, MONTANA.

R e e e et

ORDER - BASIN 40C

Basin 40C, Musselshell River Below Roundup, has been fully
examined by the Department of Natural Resources and
Conservation, (DNRC), under the procedures and methods set forth
in the "Verification Manual®. A "Review COpy' of the
temporary-preliminary decree for this basin was printed by the
DNRC and sent to this Court on November 14, 198S.

After this Basin's Review Copy was sent to this Court, the
DNRC asserted its desire to adopt new examination procedures and
methods pursuant to the Montana Administrative Procedures Act,
(MAPA). This Court then issued two Orders, ona datad July 23,
1986, and the other dated August 8, 1986, which prohibited the
DNRC and the toard of Natural Resources and Conservation fronm
adopting the examination procedures under the MAPA. The DNRC
and Board appealed these Orders.

After briefing and oral arguments, the Montana Supreme Court
issued its decision on March 31, 1987. The Supreme Court's

decision affirmed the Water Court Orders in all respects.
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Further, the Supreme Court held that under section 3-7-103, mca,
the power of fulemaking in this area resided with the Montana

Supreme Court, and not the DNRC. In Re the Activities of the

Devartment of Matural Resources and Conservation et al,,

MT ., 44 St. Rep. 604 (Decided March 31, 1987).

Accordingly, this decision further ordered representatives
of this Court and the DNRC to meet and draft proposed
examination rules for consideration and possible adoption by the
Supreme Court. The authorized representatives did meet and the
proposed examination rules were timely submitted to the Suprere
Court.

On July 7, 1987, the Montana Supreme Court issued an Order

Adopting Water Right Claim Examination Rules, Cause No. 86-397.

This Order stated that the new Examination Rules would become
effective on July 15, 1987, and would be deemed temporary until
March 15, 1988, and provided for a comment process.

Of particular importance here, the Supreme Court's Order
further held that under Sec. 85-2-243, MCA, the Water Judges
have sole auvthority to decide when a water right claim is to be
examined impartially by the State. This includes the authority
to Getermine whethar those claims, which have already been
exa=ined under the sverification Manual® procedures, should be
re-examined unie. the "Examination Rules" adopted by the Suprene
Court.

As the Montana Supreme Court stated:

"As we have interpreted Sec. 85-2-243, MCA,

and do now interpret it, the DNRC is required
to ‘conduct field investigations of claims
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that the water judge in consultation with the
Department determines warrant
investigation;....' It is clearly the
statutory intent, that as to past verified
claims or those to be verified under the
rules now promulgated, DNRC may consult with
the water judge about such verification but
the final determination is to be made by the
water judge, The role of DNRC is
consultatory only. The DNRC, under Sec.
85-2-243, MCA, is 'subject to the direction
of the water judge' in all matters pertaining
to the adjudication of existing water
rights."

Order Adooting Water Right Claim Examination
Rules, July 7, 1987, Cause No. 86-397, pages
-30

By a letter to this Court, dgted July 29, 1987, the DNRC has
expressed its position that all claims, in all currently
non-decreed basins, should be re-examined under the new
Examination Rules. This includes those basins which have
alrzady been fully examined under the "Verification Manual"
procedures, but not yet issued as a formal decree.

No other claimant or interested party has indicated a need
or desire for re-examination.

In response to the DNRC's July 29, 1987 letter, this Court
issuad an Order on Augqust 6, 1987, which addressed five basins
already examined under the Verification Manual. This Order
directed the DNRC to submit a "Motion for Order to Re-Examine”
in any of the five basins where the DNRC felt re-examination was
necessary. The purpose of that Order was to assist this Court
in determining the necessity of any re-examination.

Specifically, the Order required any such Motion to include:

1) A precise and detailed explanation of any alleged

deficiencies in the previous DNRC examination of claims
under the old "verification manual®.

‘3-
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2) A precise and detailed explanation of how such
alleged deficiencies would be addressed and corrected by
re-examination under the new Water Right Claim Examination
Rules.

3). A reasonable, good-faith estimate of how long any
such re-2xamination would take, an3d how many full-time field
office personnel would be committed to the re-examination
efforts.

4). A precise statement detailing how any such
re-examination efforts would affect the examination of new
claims, '

The DNRC subsequently declined to submit any such Motions.
The DNRC, by a letter dated August 14, 1987, took the position
that any such Motion should come from some other claimant, or
upon this Court's own Motion. The letter further stated that
clainants in the five basins should be allowed to review a
"coaparison report™ prepared by the DNRC and petition the Water
Court for re-examination on that basis.

To assist the Water Court in determining the necassity for
re-examination, and under the authority of Sec. 85-2-243, MCa,
this Court issued a second Order on August 19, 1987. This
second Order directed the DNRC to file a statement with this
Court detailing any substantial Jdifferances between the claim
examination procedures set forth in the Water Right Claim
Examination Rules and those conducted in the five basins
pursuant to t%.e “Verification Manual®™., Further, the DNRC was
orderad to estimate the time necessary for re-examination under
the new Rules.

On September 8, 1987, the DNRC submitted statements entitled

"Comparison Reports"” for the five basins. Each of the five

reports are essentially identical as to both form and substance.

-4 - éé’
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After a careful review of the Comparison Report submitted
for Basin 40C, Musselshell River Below Roundup, there is no
apparent necessity sufficient to justify the costs of
re-examining this basin.

First, 2lthough the DNRC's statement for this Basin lists
numerous "substantial differences®, this Court is not convinced
that the differences are as great, or as substantial as the DNRC
contands. The DNRC's report emphasizes increase2d authority to
contact claimants and conduct field investigations as
substantjial differences. However, a careful and complete
reading of the Verification Manual discloses many situations
wnera the DNRC was alreazdy authorized to contact claimants. The
increase in claimant contact under the new Rules does not appear
to be substantial.

'Concérning field investigations, the new Rules provide a
formal process wherein, upon Water Court authorization, the DNRC
may conduct a2 field investigation if it provides notice of the
investigation to the claimant and the Water Court, and if the
Water Court does not expressly prohibit a particular
investigation. On this point, the Montana Supreme Court held:
*"Tna Water Court has the power and authority to control and
terminate field investigations.®" Rule 1.II(9), Water Right
Claim Examinscion Rules, (July 15, 1387).

Although there may be additional information gathered as a
result of increazsed field investigations, such investigations do
not necessarily have to be conducted before a decree is issued.

It is clear that this Court may still order a field

\s‘
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In ev.1ua5}ng the need to re-examine claims in this Basin,
the time and money necessary to perform this task was of course
given proper consideration, During the 1587 Montana Legislative
Session, the DNRC supported and experienced a fifty percent
monetary reduction to its adjudication related services,
Partially as a result of this reduction, the DNRC now estimates
that it would take 1.5 years to re-examine Basin 40C. This
figure assumes that the appropriate DNRC :ield office will be
performing no other work for the Court during that period of
time. This delay in the examination of new basins is made more
critical by the consideration that no new claim examination has
b2en conducted in Montana since febtuary. 1936.

It is this Court's decisidn that no claims should be
re-examined by the DNRC absent a clear showing of necessity.
The statement or "comparison report®™ submitted by the DNRC in
this Basin, as well as this Court's own raview of the
contrasting procedures, has not demonstr#ted or supported the
need to rz~exa2mine claims in Basin 40C.

Absent this showing of necessity, this Court cannot justify
the costs in terms of time and money which would be rquireé to
ra-examine this Basin.

Alleged deficient or erroneous claims in Basin 40C may still
be objected tr, and subjected to judicial scrutiny a2nd review at
that time. Farther, many of the factual contradictions
currently existing in Basin 40C, if not objectad to, can still

be reviewed upon this Court's own motion.
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Acco:dinély, it is HEREBRY

ORDERED that no member of the Department of Natural
Resources and Conservation shall take action to re-examine any
claim in Basin 40C under the Water Right Claim Examination
Rules, without the express permission and direction of this
Court.

FURTBER ORDERED that within 30 days from the date of this
Order, the aporopriate DNRC field office shall inspect the
"Review Copy" for Basin 40C, and shall prepare a written list of
all clerical or typographical corrections which the field office
believes should be made prior to dacree issuance. This list
shall be sent to the Water Cqurt's office in Bozeman as soon as
it is completed.

This Order is issued with the concurrence and approval of
the Honorable Robert M. Holter, Honorable Roy C. Rodeghiero and
Honorable Bernard W. Thomas, Water Juéges.

DATED this lq day of October, 1987,

Jama

W.W. Lessley, //
Chief Water Judge

cc: Mr. Gary Fritz, Administrator
DNRC Water Resources Bureau
1520 East Sixth Avenue
Helena, MT 25620

Honorable Jean A. Turnage, Chief Justice

Honorable L.C. Gulbrandson, Justice

Honorable John C. Sheshy, Justice

Honorable Bill Bunt, Justice

Honorable John C. Barrison, Justice

Honorable Russell McDonough, Justice

Bonorable Fred Weber, Justice

Justice/State Library Building

215 N. Sanders 66{

Helena, MT 59620 D
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"EVALUATION OF MONTANA'S WATER RIGHTS
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APPENDIX VI

RESPONSE TO COMMENTS ON JULY 29, 19883 DRAFT REPORT

TITLED

"EVALUATION OF MONTANA'S WATER RIGHTS

ADJUDICATION PROCESS"
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COMMENT OF THE MONTANA WATER COURT
DATED AUGUST 9, 1988

The Final Report addresses this comment beginning at

page 13,
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COMMENTS OF THE MONTANA DEPARTMENT OF FISH, WILDLIFE & PARKS

DATED AUGUST 17, 1988

Pages 1-2 -- Separation of Powers

1.

The Montana Supreme Court held in In Re Matter of Activities

of DNRC:

° In the verification of claims DNRC has no independent

executive discretion or authority,

° DNRC had presented no factual record to demonstrate
Water Court interference with DNRC's executive powers
which may have been committed to its executive discre-

tion by the Legislature,

DIHRC's role in the verification of c¢laims in the adjudica-

tion is as a fact finder for the judicial branch.

Since DNRC is powerless to exercise discretionary executive
authority in its claims verification role in the adjudica-
tion, the Water Court's use of DNRC in a judicial role does

not violate the separation of powers doctrine.

If the Water Court interferes with DNRC's discretionary
executive functioning (e.g., 1in ifs roles as claimant or
objector) or "interferes with its day-to-day activities,"
DNRC can make a factual record and prosecute an appeal.

Pages 2-3 -- Adeguacy of Claims Examination

1.

See Wright Water Engineers' report (Appendix I).
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2. It is beyond the scope of the study to determine or to
"substantiate"™ why free men do not avail themselves of a
judicial opportunity to protect their rights,

Page 3 ~-- Variance in Verification Procedures

1. The ultimate logic of this comment appears to be that when-
ever any revision is made, all prior work must be redone.
The law does not require such a result.

2. We found no legal significance to the variances in the pro-
cedures, not that they were "not significant." Legal sig-
nificance connotes violation of substantive due process or
equal protection of the laws -- application of different
standards to similar individuals with no rational basis or
in a discriminatory manner.

3. We observe that all of the "updates" to the verification
procedures apparently were made with good reason, not arbi-
trarily and capriciously. These changes also were predomi-
nently the result of DNRC recommendations.

4, If a claimant can demonstrate that changes in the verifica-

' tion procedures have resulted in the issuance of a decree
depriving him of the right to which he is entitled, the
judicial process affords him a remedy to correct the matter.

Page 3 -- Inadequate Notice
No response required.

Page 4 -- Water Court Efficiency

1. Both the Draft and the Final Report address the issue in

the Study Design. The guestion of accuracy of decrees is
addressed in other sections of the Dbraft and Final Report.
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Pages 4-5 -- Water Court Constitutionality

1. We acknowledged the rationale of Mr. MacIntyre's analysis,
but pointed out that a contrary analysis is at least as
sound and is a good deal more pragmatic.

2, Either the Department or DNRC could, 1if they choose, seek
judicial resolution (e.g. writ of prohibition) of this
issue, It is an 1issue the Court, not the Legislature,
should decide.

3., While the «constitutional convention may have included
impassioned speeches about the importance of electing
judges, the 1972 Constitution provides for courts otherwise
"created by law" in addition to the district courts manned
by elected judges.

Page 5 -- Accuracy of Final Decrees

1. We interpret the Study Design differently than the Depart-
ment does.

Page 5 -- Powder River Decree
No response redquired.

Page 5 -- Abandonment Presumption

1. The "subordination™ of late-filed <claims 1is simply an
option, not a recommendation. The Legislature legally
could ignore the plight of the "late filers."

2. The legality of incorporating late-filed claims with permit

system rights has not been studied. The scope of the Study
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Design does not include analysis of remedies for the legal
effect of the conclusive presumption of abandonnent,

Page 5 -~ Accuracy Observation

The survey does not use the adjective grossly; that is a
Department interpretation,

There is no substantiation for the proposition that "[tlhe
lawyers . . . fully understand the inadequacy of the Water
Court's procedures." This is a Department conclusion which
criticizes not the Court system, but the judiciary. The
objectivity of our study has not been affected by the views
of some members of the Bar. Their views are useful but not
dispositive on any of the institutional issues we studied.
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. COMMENTS OF DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

DATED AUGUST 17, 19388

Pages 1-3 -- General Comments

1.

our charge was to offer the Committee recommendations of
remedial measures, 1f required, which in our judgment pro-
vide legally effective institutional options short of
another massive overhaul of the adjudication procedure.

The Study Design calls for us to recommend legislation, not
guarantee its passage. DNRC suggests that because we can-
not guarantee that our recommendations for remedial measures
on renotice and historical use tests will be enacted we
should have not suggested a remedial approach but should
have recommended starting the entire adjudication process
over. No recommendation for legislative change 1is 100%

guaranteed of passage in any democratic forum.

our suggested remedy goes to historical use, not priority
dates, The stale facts concerning priority dates are a
price for having delayed the general adjudication of rights
for over 100 years. DNRC and others have not 1indicated
great factual concerns with priorities anyway, only with

anounts of diversion and irrigated acreage.

The availability of adequate Jjudicial remedies 1is the
essence of legal adequacy of any judicial procedure. 1If,
as a matter of policy, the legislature were to determine
that requiring a claimant to pursue judicial redress 1is
"callous,"”™ the Legislature could, as a natter of policy,
ease that blow at taxpayer expense., "Fairness" as a concept
is different from due process and legal sufficiency. By
analogy, 1is it "fair"™ that HMontanans must verify the
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accuracy of their property tax assessments and appeal any
errors through a judicial process? Is it "fair" that
Montanans must avail themselves of judicial remedies to
oppose land zoning decisions? Policy is a matter for the

legislature to decide upon after reviewing this report,

Pages 3-4 -- Comment 1

l.

The Final Report sets forth more fully the reasoning
suggested in the Draft.

See the responses at page VI-3 above concerning the
separation of powers issue.

The Montana Supreme Court has held that DNRC in performing
its verification role has no independent (executive)
authority or discretion in the adjudication process.

Given that prior Court decision, and DNRC statutory duty to
perform a fact finding role for the Court, the guestion
becomes whether the Water Court 1is attempting to control
DNRC in 1its exercise of other powers granted it by the
legislature. We found no evidence of such attempts. The
Water Court's "control"™ of DNRC has been limited to the
confines of DNRC's role as a fact finder in the adjudica-
tion., Moreover, 1if there should develop any intrusion by
the Water Court into matters committed by the Legislature
to DNRC's executive discretion, we are satisfied that the
Montana Supreme Court could be expected, on the basis of a
factual record demonstrating such an intrusion, to correct
the problemn.

Pages 4~-5 -- Comment 2

1.

See Wright Water Engineers' report (Appendix I).
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Pages 4-8 -- Comment 3

1. The central thrust of DNRC's concern again is "fairness" in
a policy context.

2. The time compression of expediting the adjudication of 100
years of appropriative experience inevitably highlights
changes (improvements) in procedures that would not be as
noticeable if the adjudication spanned the history of appro-
priative rights 1in Moatana. The rapidity with which the
Montana system has evolved, not the fact of its evolution,
is the central reason for the concern expressed by DNRC.
Technology and process will invariably evolve and not remain
static,

3. The Final Report has been modified to amplify our reasoning.

Pages 8-9 -- Comment 4

1. DNRC makes a valid point about the Water Court's past prac-
tice of internalizing 1its records concerning changes to
decree drafts., Awareness of how the Water Court has or has
not changed a claim may be interesting, but such knowledge
is not essential to the objection process. <Claimants know
from the abstract of their claim if the Court has changed
their claim. Those concerned with claims of others should
conduct their own investigation and cannot and should not
rely simply on the fact that a claim was changed or not
changed by the Water Court in deciding whether to file an

objection.

Pages 9-10 -- Comment 5

1. The legal sufficiency of the adjudication process 1is not

inpaired by failure to provide notice to those who have
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chosen not to be parties to an individual claim proceeding
of the pendency of precedent setting issues in that proceed-~
ing, The traditional method of keeping track of such pro-
ceedings 1is to become a party thereto. Should the legisia—
ture decide, as a matter of policy, that providing such a
service to the public is desirable and that the cost of
such a program is acceptable, it could provide for such a
program without impairing the process.,

Pages 10-11 -- Comment 6

1.

Even a 100% accurate, final decreed water right should be
subject to historical use inquiry if it is changed 1in the
future. The decree reflects maximum draft on the river,
not the average amount needed or used year-by-year in the
exercise of the water right,

Whether to spend the time and money up front for a "Cadil-
lac" adjudication, when many or most of the water rights
will not be administered for years, if at all, or to address
enlarged use on a case-by-case basis when and if users
attenpt to enlarge their ditch (to divert their maximum
"paper" decree), lengthen their ditch (to irrigate "paper"
acreage), or change their rights to new uses 1is a policy
judgment. The reconmnended remedy places the economic burden
of addressing enlarged use problems, if it ever becones
necessary, on the water users seeking to gain from such an
enlargement of use on the case-by-case basis rather than
having that burden born by the Montana taxpayers generally.

If final decrees contain substantive errors, affected per-

sons will have to "live with" those problems. Finality is
a principle which has virtues and burdens.
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Pages 11-13 -- Comment 7

l.

We agree with DNRC that no federal standards of accuracy
for the adjudication of water rights have ever been enunci-
ated. McCarran does not deal with accuracy as an issue for
either federal claims or for the rights of state claimants.
The only discernable "federal standard"™ under McCarran 1is
whether the state proceedings are "adequate to resolve
federal claims." There is little federal or state case law
guidance on what that means., The U.S. Supreme Court has
upheld both Colorado's old "general" adjudication scheme
and its newer "ongoing" adjudication process. Neither of
those processes involve(d) the automatic, extraordinary
detailed factual inquiry into all claims which is a part of
the Montana process; such scrutiny occurs in Colorado only
when other users appear and participate in the adjudication,
which occurs in about 14% of the cases.

A careful review of federal case law, including Wyoming V.

Nebraska, reveals the total absence of any judicial author-

ity supporting any standard at all, much less the 10% figure
attributed to Frank Trelease in the comment,

The remainder of the comment 1is addressed 1in the Final
Report. It should also be noted, however, that the renain-
der of the comnnent deals largely with concerns DNRC seems
to have about how the Water Court will perform in its role,
not with what the Court's role is or should be. As we have
pointed out elsewhere, the Water Court system provides ample
opportunities for anyone, whether claimant or objector, to
have his day in Court to protect his property interest and
to have any Jjudicial error affecting that 1interest cor-
rected, if necessary. The policy alternative would be to
provide a "mandatory adversary" at state expense, if the

State of Montana wants to take on the burden of assuring
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its water users that their interests will be protected by
the State,.

Pages 13-15 -- Conmment §

1.

Whether to "protect"™ all users' interests through a state-
funded adversary or to redquire users to inquire 1into the
claims of senior rights is a policy decision. Certainly, a
mandatory adversary could be expected to increase the level

of accuracy if accuracy were made a contested issue.

Pages 15 -- Comment 9

By operation of Montana statutory 1law, no adjudication
decree is "final" unless 1t 1incorporates or disposes of
federal and Indian claims. The Study Design focused only

on the question of the finality of the Powder River decree,

Page 15 -- Comment 10

We do not dispute the accuracy of DNRC's estimation of
decreed claims, Our estimate of 103,000 claims being "in
process" was derived from Water Court interviews and was
stated with no intent to mislead anyone, DNRC's numbers
are comparable with our understanding of approximately
103,000 being "in process" -- 69,592 decreed claims plus

35,509 examined claims equals 105,101 claims.

Page 16 -- Comment 11

1.

We do not dispute the applicability of the Rules of Civil
Procedure and Evidence to the Water Court process, and our
findings should not be interpreted to imply that those Rules
should not be applied.
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2. We find no pattern of Water Court activity designed to
deprive litigants of the benefits of those Rules,

Page 17 -- Comment 12

1. We found no institutional impediment to the processing of
whatever federal and 1Indian reserved right <claims may
require the Courts' attention after the completion of the
compacting process, Wwhat changes in claims examination
rules, if any, may be required to handle those claims can
be dealt with by the Court then.

Page 17-18 -- Comment 13

1. The Final Report addresses this concern.

Page 18 -~ Comment 14

1. Finality of the judicial confirmation will be Dboth useful

and burdensome.

Page 18 -- Comment 15

1. Montana law currently provides a limited mechanism to cor-
rect or amend substantive judicial errors pursuant to Rule
60(b), M.R.C.P.

2. DNRC's comment mixes up clerical and substantive error. As
stated in the Draft, if the decree as entered is erroneous,

as evidenced from the record (e.g., the claim, transcript,

etc.), it may be a clerical error., Thus, a point of diver-
sion might be decreed to be several miles downstream from
the actual location evidenced by the claim or other evi-
dence. A user reviewing that claim in a preliminary decree

night not object to it based upon its decreed location. A
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correction to the actual diversion, then, on_ paper would
alter the diversion and return flow, perhaps to the apparent
detriment of other users. If the error is so substantial
that other users could be said to have been mislead, the

jurisdictional basis for the final decree is questionable,

Page 19-20 -- Comment 16

1. See responses at pages VI-5 and VI-6 above concerning
abandonment presumption.

Pages 20-21 -- Comment 17

1. DHNRC is correct in pointing out the Water Court's use of
standards for flow rates. The Final Report has been revised

to reflect that clarification.

2. DNRC examines claims as a judicial function, and it 1is
within the discretion of the Water Court to decide how to
make findings on the facts that it gathers through DNRC or

otherwise,
3. "Gray area remarks" permit potential objectors to "issue
spot"™ preliminary decrees., Thus, the Water Court has put

the burden on other users and DNRC to object to such claims.

This is not unsound.

4, The essence of DNRC's comment seems to be that its verifi-
cation information should automatically rebut the prima
facie evidence value of a claim. We are not convinced that
result reflects legislative intent, nor is it required for

a legally sufficient result.

5. The "useful purpose" of a prima facie claim during the pen-

dency of the adjudication extends to the potential uses of
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the claim beyond the adjudication, such as in the sale or

mortgage of property and, potentially, in district court
administration of undecreed rights,

Page 21 -~ Comment 18

1.

The administrative possibility mentioned by DNRC is a good

one, and was considered to be obvious. The Final Report

has been revised to reflect such an option. Proposed legis-
lation appears in Appendix IV.

Pages 21-23 -- Conmment 19

1.

We are unaware of any dismissal of the subject litigation.

Therefore, the 1litigation "resolved" by the stipulation

appears to be still pending before the Supreme Court so

that DNRC or others unsatisfied with the implementation of

the stipulation can press for its express approval or
resume litigation of the issues,
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COMMENTS OF THE CONFEDERATED SALISH AND KOOTENAI TRIBES
DATED AUGUST 17, 1988

Pages 2-20 -- Separation of Powers

1. See Responses at pages VI-3 above concerning this subject.

2. The Final Report has been modified to amplify our analysis.

Pages 20-22 -- Accuracy of Decrees

1. See the Final Report and our responses at pages VI-6 and
VI-10.

2. See Wright Water Engineers' report (Appendix I).
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COMMENTS OF THE WATER POLICY COMMITTEE STAFF
DATED AUGUST 18, 1988

In the Final Report, we have addressed each of these
comnents, which focused on the adequacy of the scope of the

Draft Report compared with the study design.
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