




decreeE, the gray area reuarks aLlow an interested
person to immediately identify the unresolved
probleu areas. This provides valuable insights to
areas concentrated on by the Water Court and DNRC.

The flavr with the above analysis is that it describes a
process that is no longer followed. Gray area renarks were usee
under the old verification procedures. With the new Supreme
Court Water Rights Clairn Examination Rules the DNRC will nake ai
examination report to the Water Court. The Water Court
essentially has to decide on which issues from the examination
report it will hold a hearing. Will the Water Court after it
has received the DNRC exanination report and before the issuance
of a temporary preliminary decree set every claim for hearing
where there is a difference between the claim and the DNRC
report? Or will some discrepancies be so de minilLiS that no
hearing will be held? The issue here is whether the l{ater Cour:
should, as a matter of due process, egual Protection, or just
plain fairness, let everyone know what the cutoffs are where it
will require further proof of a claim and where it will not.
The question t,o be analyzed as set out in the Study Design
reads:

'Does or should the Water Court have criteria for' deternining which claims to call uP for further
proof? n

If the Water Court does not have Euch criteriar then it will
be operating with an arbitrary system where each Water llaster
will be deciding when a claim should go through nas isn and when
a hearing should be held to explain a certain degree of
discrepancy. Maybe one Water Master will feel a 7* or even
greatei differenie in claimed versus verified acres should
warrant further proofr while another Water Master might feel
greater variation requires further Proof. This issue must be
addressed.

It is also important for claimants when they receive their
abstract and the DWnC report to know what is exPected of them.
To date just how this will nork has not been made c1ear. A
claimant should know if his claiur will go through nas isn on
each elementr oE pE€cisely which elements the Water Court will
call in on its own motion.

The other lssue that needs to be addressed here is the
propriety of the Water Court's calling claims in on its own
inotion I-eaving claimants without an adversary. - ,fust saying a
mandatory adversarial system is not necessary does not answer
the critical question oi whether the Water Court can arbitrarilT
call claims iri on its own motion. Many attorneys wonder how
this system wiII operate and wonder how they can conduct
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discovery to find
Since the rest of
method, this lssue

9. COUMENT - page
and tribal claims

Summary No. 22

out why there is a problem wit,h the claim.
the adjudication is tied to this current
must be addressed.

7 , Summary No. 22 on unadjudicated federal
in final decrees.

of the draft evaluation states:

22. we conclude that the final Powder River
Decree is not final and binding as against
unadJudicated federal and tribal claims.

the DIIRC also understands thatr in addition to unadjudicated
federal and tribal reserved rights in the Powder River final
decreer there are other reserved rights which have not been
included in other decrees issued by the Water Court. The
preliminary decree for Big Dry Creek (Basin 40D) was issued on
Septembec 2gr 1984. This-decree makes no mention of reserved
rigtrts, even though federal reserved rights need to be compacted
with the U. S. Fish and Wildlife Service on the Charles M.
Russell Wildlife Refuge and the U L Bend WildLife Refuge.
According to llont. Code AIro. S 85-2-311(c) a preliminary decree
sha1l be based on nthe contents of compacts approved by the
Hontana legislature and the tribe or federal agency or, lacklng_
an approved compact, the filings for federal and fndian reserved
rights.' Attachrnent B is a February 11r 1987r lr€Irornndum
prepared by the Reserved Water Rights Compact Commission staff
on the basin location of federal reserved rights.

10. COtll{ENf - page 28 on the ef f iciency of the Water Court.

The draft evaluation at page 28 states:

There have been over 203 r000 claims fi1ed, of
which approximately 130'000 are in the Process of
being included in "temporaryo preliminary decrees
or preliminary decrees.

So far 69 1592 claimE have been entered into temporary
prelimindElr prelimindEfr or final decrees as part of the S-8.
76 general adjudication. This does not include the 10r302
decLarations of water rights examined and prepared for decree by
the DNRC in the Powder River Basin. Some partial examination of
35r509 clairns has proceeded in other basins using the former
Water Court verification procedures. Therefore, to suggest that
1301000 claims are in the process of being included in sone tyPe
of decree is misleading. A more reasonable statement would be
that 591592 claims have been entered into some tyPe of decree
using the former Water Court verification procedures.
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1I. COltl,lENT - page 30 on Water Court procedure.

At page 30 of the draft evaluation statesr

In conclusion, vJe cannot suggest any meaningful
improvements in the Water Court I s admi.nistration
to increase its efficiency.
The DNRC would Like to caution that Water Court procedures

must be exercised in such a fashion Ehat the Water Courtrs zeal
for efficiency does not circumvent a claimant,rs or an
objectorrs adeguat,e opportunity for hearing. SpecificalIyl the
DNRC is concerned by the term ninformal hearlngn.
Additionally, the report states that orules of civil procedure
apply lto informal hearings] but are often not invoked by the
Court or the parties.n (page 29). The Water Court is a formal
court with Ehe judicial powers of a district court. Statutory
waiver of the application of the rules of civil procedure and
evidence exist only for certain administrative proceedings. No
statutory provision provides for informal hearings before the
district courts (Water Court). On the conttdt!t the rules of
civil procedure and rules of evidence specifically apply to the
district courts and specifically apply to the Water Court oy
Supreme Court Water Right Claims Examination Rule 1.II. (2) .
Therefore r the DNRC takes exception to Ehe iraplication that the
rules of civil procedure apply to the Wat,er Court only if
invoked by the Court or the parties. The rules of civil
proced[re establish a process for the exchange of information
and facilitate a fair and equitable judicial resolution of
cases. The rules of civil procedure exist to assist litigantsr
whether represented by an attorney or not, and shoul.d not be
viewed as a hardship on the Court. Ad hoc application of the
rules of civil procedure is contrary to law and leads to
confusion in the handling of cases.

the DIIRC realizes non-attorneys unfamiliar with the
judicial system are involved in many of the Water Court
proceedingi. Claimants must be auare that they have a righE to
present evidence and Cross-examine witnesses. Ihe Water Court
should not try to circumvent the right of a claimant to a
hearing by having an ninformaln hearing in the guise of a
court-ordered 'siatus conferencei. Informal hearings exist for
administrative hearingsr Mont. Code Ann. 5 2-4-504; they do_noE
exist in the dlstrict courts. If the legislature had wanted
informal adruinistrative hearings in this adjudicationr it would
not have gone to the lengths it has to set, up a purely judicial
proceeding.

nEfficiencyn is not an end in and of itself. The goal must
be the fair and equitable resolution of cases in the most
efficient manner possible consistent with that goa1. This is
done through the proper apPlicat,ion of court procedures
including the rules of civil procedure and evidence.
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12. COUIfEN8 - page 44 on exanination of federal reserved
rlghts.

The draft evaluation on page 44 makes the staternent:

We do not find that federal or Indian rights are
disadvantaged by the adjudlcation in the state
forum. Neithef, tnor€ r nor less stringent
examination is accorded to appropriators of water
rights under state law than than accorded federal
and Indlan water rights.

Since the present t{ontana Suprene Court Water Right Claims
Examination Rules only address the exaroination of private water
right clairosr there is no basis for t,he statement that federal
reserved rlghts are afforded neither more nor less stringent
examination. No rules have been adopted regarding how and to
what extent federal reserved rights will be exanined. fhe
present rules would need revision for application to reserved
rights as certain aspects of water right clains, such as flow
ratesr ir€ allowed to be changed based on established
gu idel ine s

L3. COM!,IEN! - pages 26 and 45 on objections.

at page 25 statesr olrlontanars statutory
filing of late objections to a
page 45 the following statenents are

The
demand t
r ights
decree

The draft evaluation
law does not contemplate
preliminary decreen. At
made:

Any doubt as to the inclusiveness in the totality
of Montanars adjudication process would be removed
upon the fuI1 notice and opportunity to litlgate
all claims which should be afforded at the
prelirninary decree stage. This notice and
opportunity to lltlgate any and all clains prior
to entry of a final decree ln essence makes
everyone a party to the general proceedings,
whether or not they have chosen to participater
and assures a conprehensive adjudlcation.
(emBhasls added).

crltical lssue here is whether the Water Court can
as it does notr, that aLl objections by non-reserved

clalmants must be rnade at the temporary Preliminary
stage or those obJections are g!gg5!.

This has been a major issue of contention in the
adjudicat,ion. If any and all objections can be made at the
pritiminary decree sLage as Mont. Code Ann. S 85-2-233 provides
for t then the issue is how can there be a trIate objectionn t,o a
temporary preliminary decree? If water cLaimants can wait until
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the prelininary decree is issued to fiLe their obJections, and
do not waive their objections by not objecting at the temporary
preliroinary decree stage r the report should state and docunent
the reasonE supporting that opinion.

14. COMI.IENT - page 50 on the usefulness of the final decrees.

The Study Design states that one of the questions to be
addressed is:

Will the decrees be helpful to nater users and
reduce potentials for future }it,lgation?

The answer on page 50 speaks to the usefulness of decrees in
general terms and says nothing specific about the usefulness of
these decrees and whet.her they will reduce-the_poEential for
6ture Iitigation. The accuracy issue is involved once again.
lhe issue here is really whether water users are better off
without these final decrees 1f the decrees are inaccurate and
those inaccuracies are memorialized in a final decree such that
they can be corrected only through expensive and time-consuming
I it igation.

15. COI{I.IENT - page 53 on correctfons to final decrees-

The discussion on correcting clerical errors in final
decrees leaves unanswered questions.

A clerical error is defined on Page 53 of the draft
evaluation as follows:

Traditionallyr a clerical error is defined as a
rnistake in the judgment as rendered whlch is
apparent from the record or other evidence and
which prevents the judgment as written from
exPressing the judgment as rendered by the court.

Based upon the foregoing definitionr thenr it is difflcult
to understand how a decreed right that conforms to the claimed
right and court Judgment could be viewed as clerical. Yet, thaE
is-how nost inaciurite claims have gone through the adjudication
process. The record will be clear itrat t,he Witer Court decreed
what was claimed.

. If r e9 man1r fearr l.tqntana'g deCreeS Contain subStantial
numbers of subitantive errors, how can they be corrected? If
the answer is that substantive errors in the final decrees can
only be changed by re-noticing everyone in the basin at the
claimant's eipensi, then that should be stated and document,ed in
the report.
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Even if some inaccuracies in final decrees could be deened
"clerlca'Ir crrorg, is there a time limiE on making those
correctlong? If notr soll€oo€ reviewing a final decree will
never knor rith certainty whether the rights listed are
susceptible to change because of clerical errors.

The example used on page 54 regarding clerical errors is
unclear. If a clerical error exists as to a point of diversion
so that the point of diversion in actuality is where it always
has been, how could correcting it as a clerical error naffect
the decreed rights of other diversionsn or how couLd correcting
a place of use on paper'alter the pattern of the return flow of
water tor other rights?n A clerical error should have no
substantive effect. fhe above example of an error seems to be
more substantive than clerical in nature. The draft evaluation
should further analyze what specific types of errors are
clerical and which are substantive. Is a clearly erroneous
point of diversion in a final decree that conforms to the point
of diversion in a water rights clain clerical when it was
specificaLl.y decreed that way and nothing in the record
contradicted it,s correctness?

The Study Design specifically states the quesLion to be
answered isr 'If final decrees are found to be inaccurater what
statutorv Drocess is t,o be followed to correct the errorS.n A
d-IscusETon-oE-ThEt process with the above questions in mind' as
well as a discussion of what constitutes proper notice in the
eyes of the consultantsr is in order.

16. COl.ll,lENT - paqe 50 on legislation regarding late claims.

The draft evaluation a'- page 60 proposes that:

... the legisLature could consider remedial
legislation providing that late-filed claims nay be
adjudicated but shal1 have priorities junior and
inferior to the priorities for all rights
adjudicated for claims which were timely filed.
This suggestion needs to discuss the inplications of

adjudicated late claims to tilontana permit holders and
appllcants. A permit applicant surveying a river basin may feel
after a revler of the tenporary preliminary decree that he
should go ahead and apply for a waEer permit. After he applies
for a pernitr r€c€ives it, and invests in land or equipment, he
could find that late claims he nas not arrare of had been
received and adjudicated and he is nos so junior his proposed
use is not viable. As a result, the certainty and finality
sought from an adjudication is not present. Without a cutoff
date for filing clairnsr the entire water rights system is
fraught wiEh uncertainty.
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The relationship between legislation to allow late claims
and tlontanats permit system needs to be further discussed, as
weLl as an ultinate cutoff date for clains.

17. CO!{l.tE!lT - page 61 on prima facie.
Ihe draft evaluation states on page 51 that:

The Water Court has applied the prina facie
evidence statute by treating those water right
claims as evidence adequate to meet the burden of
proof required to grant, the claim unless other
ividence rebuts the facts stated in the claim.
Thus, if the contents of a conplete water right
are not rebuEted through DNRC verification or an
objection by some other party, the water right is
decreed as clairned.

Not all aspects of claimsr howeverr 6l€ given grima. faqie
status. Eor eiample, a flow rate standard of 17 gpn/acre is
applied to claims and they are changed accordingly--unless
something is found to justify a higher rate. So it is not
entirely accurate to say that the'_ contents of a complete water
claim if not rebutted through DNRC verlfication or objection by
sone other party are decreed as claimed. In factr for the first
I8 basins the l{ater Court relied extensively on DNRC

verification and changed claims accordinglY' leaving Ehe burden
on the claimant to object if he did not agree with the DNRC

verification changes. fhat abruptly changed with the Willow
Creek basin and the problem thereafter i{as that DNRCTS
verification information was not being used by the Water Court.
Claims were granted as is and ngray area renarksn were added to
then. The pHnC had not been objecting to claims and the WaEer
Court was not calling in claims on its own motion or otherwise
naking use of the veiification informabion. As a resultr Ehe
accuricy of decrees began Eo be questioned. Lawsuits were
eventually filed and the major provision of the February 1985
St,ipulation was that the veiification procedures woulcl be
strlngthened, field investigations would be allowedr ard DNRCTS

examination inforrnation would be used. If the DNRCTS
exanination infornation was not used, the Water Court would have
to say why it was not.

Theref,orer based on the foregoing discussionr the question
is whether DNRC claims examination and field investigations are
necessary and how will the inforrnation be used. The Water Court
presented its view to the 1987 ttlontana Legisla!,ure that DNRC

ixarninaEion of claims was not necessary. To the extent claims
were examinedr that was said to be nuseful, but not necessaryn.
The necessity of the DNRC's examining claims in spite of the
prima facie statute should be made clear.
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Finallyr pages 6L-62 discuss how the prima facie statute
"provides ierlainty of claimed h,ater righemnmd.T there is a
"useful- purpose' 1n having claims accorded prirng facle effect
until the entry of the final decree. That TuseEuI purposen is
not explatned and is not apparenE. glhy isn't it enough that a
clairu is afforded prima facie treatment until it is overcome by
other competent evidence? And if the Water Court used DNRC
verification information for the first 18 basins to change
claims accordingly, which was a very efficient proc€ssr why
couldnrt that process be used again? On page 53 the draft
evaluation states that type of process would beninappropriaten. Why would that be inappropriate if legislation
was changed to al1ow it? Since that, proceEs was used in the
first 18 basins, how does it affect the validity of those
decrees if iE is now considered inappropriate?

18. COltllENT - Page 62 on f inal decrees'

The draft evaluation at page 63 states only final Water
Court decrees are subject to administration. Eowever, the Study
Design posed the following questions:

What is the legal effect of
previously issued by the Water
rights 1n non-fina1 decrees

the various decrees
Courts. Can water

be administered by
lrater commissioners and, if
chanqes would be require pe rmit
adninistration?

The draft evaluation does not address what legislative
changes would be required to permit adrninistration of non-final
decrees. Is it not possible through legislation to have
non-final decrees blnding on non-federal reserved rights
claimants if the right to appeal from temporary preliminary
decrees was provided for and all such appeals had been
exhauste<i?

Those choosing not to object at the temporary preliminary
decree stage could do so at the preliminary decree stage, but
they would be subject to administration of the temporary
preliminary decree in the meantime. This tyPe of arrangement.
would seem to give individuals an incentive to object at the
earliest possibJ.e date in the adjudication. Additionally,
temporary preliminary decrees could be used to administer
streams between water users listed in the decree pending the
conclusion of the compacted or adjudicated federal reserved
rights and the issuance of a final decree.

19. COIIUENT - page 63 on the 1986 Stipulation'
The following statements are made at Page 63 of the draft

evaluation:

to
v
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The llontana Sup r eme Cour t has not expr es s1y
approved t,he 1986 stipulationr and we are unable
to conclude that it has implicitly done so. Thusr
the stlpulation must be viewed as a contract or an
attenpt at contract. It is questionable whether
the wlter CourL has the capacifE6GTiact with
litigants concerning how it will proceed
generically in an adjudication. Such an agreenent
would not be within the context of a pre-trial
order or other court order entered under the rules
of civil procedure which binds the court unless
modified to prevent manifest injustice.
The issue of the binding effect of the Stipulation has not

been addressed. The statement is made that it has not been
nacceptedn by the ltontana Supreme Court. wfry must it be
accepted by the llontana Suprene Court, to have a binding effect
on the procedures of the Water Court? Paragraph 46 of the
Stipulation only states that if the Stipulation is accepted by
the tlontana Supreme Courtr all or portions of the petitions
before the Court would be dismissed. Nowhere else in the
SEipulaEion is there a reference to its acceptance by the
Supreme Court. The fact is that all of the petitions referred
to have long since been withdrawn or disnissed by the parties.
why is the Stipulation without Supreme Court accePtance nerely
an "attenpt at contracttr? The Water Court and the various
parties were in litigation with the Water Court over Water Court
procedures, no! anything affecting the substance of a particular
decision. Since the litigants were asking the lilontana Supreme
Court to supervise the Water Courtrs procedures, in a proceeding
unique to only Montana, and the Water Court agreed to the
SEipulation and the lttontana Supreme Court has never rejected itr
why is it only an attempt at, contract? Why isnrt an agreement
over revised procedures arising out of a unique writ of
supervisory control lawsuit binding on the signatories? fn
return for the Water Court I s agreeing to revise its procedures,
the parties agreed to dismiss their actions, which they did.
What provisions of the Slipulation are not in accordance with
Montana Law? Certainly the Water Court after involving itself
in extensive negotiations would not have signed an agreement it
felt did not comport with lilontana Lat .

Since the 1986 StiPulation settled massive litigation and
spared the l{ontana Supreme Court endless judlcial scrutiny of
the adjudicationr the DNRC agrees there is no !{ay it can be
compared to a pretrial order or other irrelevant court order.

The above questions still remain. This rePort st,ates only
that it is nquestionabletr that the Water Court has the capacity
to contract with litigants concerning how it will proceed
generically in an adjudication. Straightforward answers to the
above questions are needed regarding an agreement by the Water
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Court as to hor it will change its procedures. Since many
aspects of how clains will be handled are contained in that
Stipulation, a cogent analysis is needed to determine whether
the 1985 Stipulation has any validity.
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ATTACHMENT B

i€r'oRAllot H

T0: Marcla Rundle
Sltf f Attorney/Progl'am Manager

February 11, t98,

FROM: Greg Ames, Agrlcultural Engl neer 6.4.
Lynda Saul , Hydrologl st .;,f
Susan Cotttngham, Research Specl all3't i{

SUBJECT: Basl ns I ncludl ng f ederal ly reserved rater rlghf clalms

1.

.,

USO|/BLM - l{ltd and Scenlc Mlssourl Rlv',': 4lT, 41R, 4l S, 40EJ 
:

UiDl/Natlonal Park ServlcE:
Er. Gl acl er Natlcrna' Park : 40T, 76 I , 76LJ, 40F, 4l L' 41H
b. Yel lorstone Natlonal Park: 4lF, 4tH, 458
c. Blg HolE Natlonal Recreaflon Area: 4lD
d. Crrster Battl ef lel d Natl on: I lton urent : 430
e. Bl g Horn Canyon Natlonal R.ecreatlon Area z 43P

USDI/BlA; Ftderat ly Reserved lndlan Resarvatlonss
a. Fl afhead lndlan Reservaflon: 761J, 76L. -ilQf!': An lnterbasln

tr:nsfer'exlsts from 76F to 76L, North Fork Placld vla canal lnto One
Mlle Pcnd, then idlverted lnto Upper Jock- Lako.

b. Bl ackfeet:. 40F, Fl L, 4l M, 407
c. Rocky Boy t s: 40Hi, 40 J
d. Fort Bel knap : 40 J, & I , 4CM, tmEJ

€. Fort Peck: 4LrQ, 40S, 40R, 400
t, Nrthern Cheyennez 42KJ, 1?A, 42C, 429
g. Crox: 1ZB, 42A, 42KJ, 43P, 430, 4lQ, 438, 45N, 410 i
h. Turi'le lvbuntaln: 59E, 4OE, 4OEJ, 4OH, nO I , 40 J, doK; 40L, 40M, 40Q,

40R.. ,l0Sr 41P, 4lT l

a. OitR/UL Bend NWR: 40EJ, 40Er'400r' 40=
b. Natlona! Elson RanEe:76L
c. Benton Laks: 4lQ
d. Bordoln tit{R: 40M
6o Black Couleer 40J

USOA
a. Mlles Clty Range and Llvestock Exp-"rlmt'rrt statloat 42KJ,42c
b. U.S. Sheep Exper.lment Statlon: 4lA

6. USOA Forest Servlcp
a. Beaverhead: 4lA, 418, 4lC, 4tO, 4lF' 41G' 41Hr 76Er 76Gr 76H
b. Btfterroot: 4lD, 768, 76F, 76G, 76H, .7-6M

c. custer: 39E, 59F, 59iJ , 428, aic, (-zr!,) 438, 4JBJ, 45c, 4ro, l5P
, d. Deer Lodge:'4l c,' 410, al E, '41F, 

41131' 4t I , 76€., 76G, 76GJ, 76H
er Ftatheadi 4tK, 4lu, at o, itu, i6c, iao, iaF, i6l , i6.1, 76K, 76L, 761J,

76N

5.

4.

5.



Memor-andum
February ll, 1987
Page Two.

f . Helena : 41E, 4l l, 4l J, 4'l QJ, 4l U, 76F, 76G
g. Lerls and Clark: 40A, 408, 40C, 41 J, 41K. 41i,1, 410, 4lQ, 41QJ, 4lR,

4ls, 43A, 458V, 76F,761,76J
h. Lolor 4lK, 410, 4tU,76Fr 76Kr 76L, 76LJ
l. Kootena I : 768, 760, 76C, 76LJ, 76N

J. Kanl ksu: 76N
k. Gal latln: 41F, 41H, 438, 430, 458.i, 43A, 438V, 40A, 41 I

Concluslon: The follorrlng eleven baslns do'no' lnvolve federally reserved
waterrlghl.s:4IN,43QJ,42l,42K,42L,42vi,40N,40P,'9G,39H,58H

Basln 40G (Sage feek) ls presently Involrred.'11 a boundary dlspute wlth an
lndlan Reservatlon anC lt has nof bean deiermlned rhether or n9t a fedarally
reserved water rlght exlsts ln Basln 40G.
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August L7, 1988

Via Federal Expres-s

Attention: Bob ThomPson
water Policy Committee
Environmental Quality Council
Capital Station Room 432
Helena, MT 59620 Phonez 444-3742

RE: Evaluation of Water Rights Adjudication Process.

Dear Chairman Galt:

On behalf of the Confederated Salish and Kootenai Tribes
herewith is attached written comment on the draft rePort
submitted by Saunders, Snyder, Ross & Dickson, P.C. from
Denver, Co.

The Confederated Tribes apPreciate the oPPortunity to
comrnent on the draft rePort entitled "Evaluation Of Montana's
Water Rights Adjudication Process,' and hope that the Committee
wiII find our thoughts helPful.

Daniel
Tribal

- /o^

F. Decker
Attor
1/
j''

,James'Goelz
Goetz, Madden, & Dunn, P.C.
Legal Counsel for the
Confederated SaIish and

Kootenai Tribes

to Saund€rsr Snyder, Ross t Dicksoncc: via Federal Express



coto,IEuTs oN rEE DEiAFIiEIIAII'ATION OT HOI{TA}IAIS WATER RIG}ITS
ADJUDICATION PROCESSI

BY TEE CONTEDERATED SAI,ISE & KOOTENAI
TRTBES Or mrE FTATHETD RESERVATTOT, t{OMrAlrA

TO: Water Policy Cornruittee
Honorable Senator Jack Galt, Chairman

These cornments are subnitted by the Confederated Salish &

Kootenai Tribes of the Flathead Reservation, l{ontana,

(hereinafter referred to as rTribestr) on the draft report

pr"i;ared by Jack Ross of Saunders, Snyder, Ross & Dickson, P.C.,

entitled trEvaluation of Montanar s l{ater Rights Adjudication

Process. lr

As the conmittee neubers knou, the Tribes are currently in

the process of negotlation sith the tfater Rights Cornpact

Conmission. Should the Tribes not reach a compact vith the

Conmission, then their interests are vitally affected by the

accuracy and adequacy of the vater adjudication procedures.

Even if the Tribes are able to reach a compact with the

Comnission, they tr?y be af fected by lilontana t s water

adjudication procedures ln that there nay be problens

integrating a coupact into a final decree. l{oreover, the

Tribes are generally interested in seeing an adequate and

accurate adJudication for the State of l,lontana.

The Tribes f ind the report dlsappointing in tems of rigor.

The discussion of rnethodology is superficial, there ls nothing

in the report regarding the qualifications of the Preparers,

and, on many issues, the explanafion concerning the conclusions



reached iE unsatisfactory. Even though the Trlbes have played

an iuportant role on Indian nater rights lssues in ltlontana, Do

substantlal effort vaa made by Saunders, Snyder, Ross & Dickson

to ascertain our views.

I.
SEPARATTg!' OF POI{ER.S TSSUES

The draft report purports to discuss, under the category

'TDNRC Roles, Practices, and Relationship with the Water Court,rt

the constitutional nseparation of powersn issues which have been

raised with respect to the Water Court. Egg pp. 12-14 Draft

Report. The draftra discussion is, however, superficial and

plainly fails to cone to grips uith the tnre separation of

polrers issues. The real issue vlth respect to the Water Court,

the DIIRC and constitutlonal separation of pouers is uhether the

Water Court is irnproperly intruding lnto the functions of the

adninistrative agency in its practice of directing and

controlling the inspection and verification powers of the DNRC.

That lssue is siuply unaddressed by the draft report. Rather,

the draft report views the separation of powers issue only fron

the perspective of uhether DNRCts investigatlve inquiry unduly

tranrnels on the Judicial functj.on. SS,r g-.9r-r the Draft

Reportrs discusEion on p. 13:

The conclusions of DNRCfs investiEative inqqiries are
not binding on the water court or on the affected
parties ana therefore cannot be lndependently
operative. The Water Court retains the ultimate power
to roake the factual findings frou an evaluation of all
the evidence before it, not Just the evidence
resulting from the DNRC investigatlon.



lbe analyeie faile to cone to gripe vith the questlon of

whether the l{ater Courtrs control over DNRC violateE the

separatlon of porers princlple because it ls lnproper Judicial
intrusion into the executive/adrninistrative power. ?his

problel should be fulLy addressed nou because it infects the

entire process. A solution to the problen is relatively sinple,

involving only procedural readJustnents in the tyPe and degree

of control the Water Court has over the DNRC' Certainly it is

nore prudent to initiate the easily-rnade changes at this point

than to let the problen fester. The probleu, as ue have

docunented in cornrnents to the llontana Suprene Court on its
proposed nrle adoption for the Water Court, is set forth as

follove:

By the accretion of various provisions, anendoents and

interpretation of the t{ater Use Act over the past decade, the

Montana legislature has created a uultlplicity of overlapping,

conflicting roles for the DNRC in nater rights adjudication.

On their f ace, the Etatutes generate inpetmissible

conflicts of interest for the DIIRC and blur the required

separation of porrers auong the branches of llontana governrnent.

The DIIRC Day not function sluultaneously in the water rights

adJudicatlon as an arn of the tfater Court, an inpartial

representative or witness for the Statets interest in the

fairness, accuracy, and finality of the proceedings, a claiurant

potentialty adverse to all other clainants, and a kind of

cruardian an liten for other clainants.



tltren, ln State of Horltana v. Confederated Sallsh & Kootenai

Tribes. et al. , 712 P.2d 754 (1985), the Tribes argued that

implenentatlon of the various roles of the DNRC ln the

proceedings violated claimantsr due Process, the Court, in its
opinion, responded as follows:

Section 85-2-243, I.{CA, authorized the Departnent to
assist the l{ater Court, includlng collect:ng
informatlon and conducting f leld investigatlons of
qrrestionable clains. While we recognize the Act
places no linits on the manner in which the l{ater
Court utllizes the infonnatl.on furnished by the
Departnent, ue will not, Presume any inproper
applications of the Act on the Part of the lfater
Court. Actual violations of procedural due Process
and other issues regarding the Act as applled are
reviewable on appeal after a factual records ls
established.

The Court took the same vien, again recognizing potential

due process problens, in fn Re the t{attgr -of ?he Activities of

the Deoartnent of Natural Resources and Consenration, 

- 

P.2d

-, 
{{ St. Rptr. 604 , 615 . 1

However, the fears of the Tribes, disclosed to the Court

in 1985, will have naterialized prior to any adJudication of

Tribal reserrued rights if due procesE and separation of Powers

problems are not resolved in a tluely uay.

A. The Water Court I E Control Over the D,NR9rs
ldnirristtatlr/g Jctivitlee negaraino Ctains
Exarnination an* Verification Constitutes an
frnproper Extenalon qf Judicial Control Over

1 The citation iE to the t{arch, 1987, decision of the
Hontana Supreme Court in Cause No. 86-397, in vhlc-h the Court
held that rulenaking associated with claius exaoination properly
belonged sith the t{ontana SupreDe Court, not sith the DNRC. The
Rules were promulgated in a separate, later Order in that case.



Aoencv Agtign ln Violation of Seoaration of
Pouerg Princioles and Due process.

Slnce Jul.y ?, L987, when the present proposed t{ater Court

Rules uere lssued by the llontana Suprene Court, serlous problens

have arisen concerning the role of the DNRC in clains

exanination and verification. These problens have recently

surfaced through a notion by the United States of America in the

I{ater Court for icoroparison reports and reverificatlonr'r f iled

January 4, 1988, In the Matter .of the Adjudlcation of the

Existins Rights to the Use of ALl the tlater. Both Surface and

Underground, Withln A11 water Baslns ln the State of !{ontana, in

the Water Courts of the State of llontana. fn that uotion, the

U.S. asserted that:

tlany of the clalus flled to date ln thle adJudication
are inaccurate and excessive and require adequate
verification in order to avoid the decreeing of sater
rights to shich clainants are not entitled. This is
true both as to basins ln whlch tenporary prellninary
or prelirninary decrees have already been issued, ts
well as baslns in vhich such decrees have not yet
issued.

U.S. ltotion, p. 1. The U.S. rs uotion asserted, with persuasive

documentation that:
Unless the nes clalu exarnination n'les are applied and
at least son€ of the basins which have been verified
under the forner rrrles, the United Staters water
rights, held on its oun behalf and as tnrstee for
fndian tribee, will be prejudiced.

U. S. l{otion, p. 2.

The U.S. ts notion further states that on Septerntrer 4, ]-987,

the DNRC transnitted reporte for five basins for which decrees

have not yet been issued which compare the application of the



old and neu clains exaninatlon procedures ln those baslns. The

DNRC reports conclude that the applicatlon of the ner tlrrles ln

those basins would result in Dore accurate decrees. Yet, the

Water Court, exercislng fitm control over the DlrRC, has taken

action to orohibit the DNRC from dolng what it, ln its
adninistrative Judgznent, thinks is appropriate, that is the

reexarlnation of vater basins fotmerl.y exarnined under the

previous nverification manual. i

Rtr1e 6. XIv of the proposed l{ater Court Ru}es, nField

fnvestigationrtr contalng serlous problens because it puts the

DNRc dlrectly under the admlnistrative authority of the Water

Court, thereby erodlng the strlct Judlcial functions of the

Water Court and unduly traurmeling the adninis!:ative functions

of the Department. that rrle provldes In part as follovs:

(1) The Departnent rnav reguest lhe Water .fudqe for
iuttrority to field investigate clains under Section
85-2-243, UCA, only when routlne examination
procedures and clainant eontact do not clarify
discrepancles of eubstantial lnportance to the clained
uater right identified during the Departnentrs
exanination.

Thus, the DIIRC is precluded fron actlng on lts independent

Judgpent when it feelg a fleld exauination ls necessary, but

instead ls required to get such perulsslon fron the l{ater Court.

Likevise, subsectlon (3), which is not entirely c1ear, provides:

Under a blanket authorizatlon frou a uater judge rhere
it is determined by the supenrisor at the field office
that a field lnvestigation is necessary or shen a
f ield investigatlon 1s othervise authorized by the
sater judge, the clalnant r*ill be contacted to
establiin tfre date and tine of the investigation....
Again, it is the water judge vho nust give pertission to



the DI{RC to perfora lts alrninlstrative duty.

Ttre real problens, houever, have cone through orders and

directlves of the t{ater court to the DNRC which are really not

addressed by the proposed Rules, but should be. These are set

forth beLow.

In 1985, the United States and other water claimants filed
petitions in the llontana Supreme Court for vrits of supenrisory

control vhich conplained of, inter alia, inadequate verification
of claims by the DNRC. United States v. Water Court, No. 85-

493. The contention of inadequate verification vas also

advanced by the Hontana Departrnent of Fish, t{ildlife and Parks

in IitFWP v. t{ater Court, No. 85-3,05. The verificatlon issues

raised by these petitions uere not resoLved by a decision of

the l{ontana Suprene Court, rather varlous parties entered into a

stipulation with the tfater Court rrhich was designed to address

various problens, lncluding verificdtion. See Stipulation filed
with the Court on February 19, 1986.2

Paragraph 30 of that Stipulation provided that the DNRC, in

those basine where tenporary preliuinary or prelininary decrees

had been issued, ishall flle a report with the t{ater Court

conparing the previous verification procedures vith the

verifl.catlon procedures adopted pursuant to the Stipulation. tr

(Stlprlatlon, p. 12). By letter dated January 29, L987, DNRC

2 The TrlbeE declined to enter into that Stipulation.
After reaching that Stipulatlon, the various petitions for
supenrisory control were disruissed. There was no consent decree
of the Court ratifying the stipulation.



lnforned the Chief l{ater Judge thatr putsuant to the

Stipulatlon, DNRC lntended to conplete the conparison reports

for decreed basins before schedullng clain exanlnatlon ln non-

decreed basins (Exhibit E, Ietter fron Gary Fritz to Judge

Lessley, pp. 1-2) ,3 In response, the l{ater court issued an

order dated Augrust 7, 1987, which barred DNRC fron nrePa.ring any

comparison Egoortg for decreed basins t ithout the approval of

the Water Court, and also directed DNRC to subnrit to the Court a

list of previously decreed basins nin which the Departnent feels

a conparison report should be considered by this Court.rl

(Exhibit D, order, P. 4). By letter to Judge Lessley dated

Augrust 18, 1987, DNRC stated that a comParison report should be

considered by the Court for every previously-decreed basln

(Exhibit F, letter frou Gary Fritz, p. 4).

In short, DNRC, applylng its expertise and best

adrninistrative judgnent, has concluded that it should issue

reports comparing the decreed basins verified and exauined under

the old nrles vith vhat the results rould be had the netr Ru1es

been app1led. Thle suggestlon couports vith fundanental

fairness. Yet, the Water Court has interceded, purporting to

have the authority to control the agency absolutely, and has

directed that no such reports be prepared on previously-decreed

3 fhe various attached exhibitE are taken directly from
the U. S. I s 'rExhibits to Brief in Support of l'totion for
Conparison Reports and Reverl.ficationri pending before the Water
Couit. For lurposes of clarity, the present brief euploys th9
saue extriblt-leftering systeu as used by the U.S., even though
all of the U.S. rs exhibits are not attached hereto.



baglns vithout t{ater Court approval.

The aaue thing le happening on basins ln whlch no decrees

have lssued. The U.S. rs rnotion to the Water Court pointed out

that DNRC, in a letter to the Chief l{ater Judge dated July 29,

1987 (Exhibit E), stated it believea that alL basins or

subbasins whlch uere verified using the old procedures and in

shich no temporary prelininary or prelininary decree had issued

should be reverif_ied using the new clains exaninatlon rules.

The Chief Water Judgers response was an order, dated August 6,

L987 (Exhibit N), indicating that the Cour! nould decide whether

there uas a need for re-exanination, either partlally or wholIy,

in such non-decreed basins. Aqain, this indicates that the

adninlstrative function of the DIIRC is wholly conproroised--that

Departnent serves siuply at the direction of the l{ater Court.

fn other words, in the best expert judgiroent of that agency,

reverificatlon should take p1ace. Yet, the Water Court has

handcrrffed that agency fron taklng actlon based on its best

judgrnent. This Counlttee ls aware of the extrene pressure the

Chief l{ater Judge has placed on the process to acconplish an

e:rpedltlous adJudication of all water rights in l,lontana. While

the goal ls cournendable, accuracy and fairness should not be

sacrificed eirnply to obtain a hasty result.
The l{ater Courtrs Order to the DNRC of August 6, 1987, gave

the DIIRC pemission to file, within 30 days of the date of that

Order, a nl,lotion for Order to Re-Exaninen any of the f ive

undesreed basins in question (Order, p. 3). By letter to Judge



Ieseley dated Auguet 14, 1987, DNRC decllned to subnit such

notlon (Exhibit o, Ietter from Gary Fritz, p. 1).{ on septenber

4, 198? (Exhibit P) , the DI'lRc subnitted reports for the f ive

basins whichr iB a practical natter, constituted trconparison

reportsi as contenplated by the Stipulation. According to the

United Staters brief, those reports reflect that over one-ha1f

of the new procedures are "significantly differentr from the old

procedures. U.S. Brief, p. 13. As the U.S. brief states:

Significantly, DNRC states that appllcatlon of the neu
nrles would uncover trissueErr invoLving clained sater
rights (presunably incl.uding instances of inaccurate
and excessive clains) nhich to date have not been
revealed under past verification procedures (IE. p.
3).

U.s. Briefr pp. 13-14. Yet, bY Order filed October 19, 1987

(Exhibit R), the Water Court decided that nthere is no apparent

necessity sufficient to justify the costs of re-exanining'r Basin

4OC (Lower Husselshell). Apparently there is no ruling yet fron

the tlater Court on the other four undecreed basins.

These and other orders and directives shov the high degree

of control asserted by the Water Court over DI'IRC. For example,

in a letter dated Decenber 3,1987, to G. Steven Brown,

attorney for Flsh, Wildlife and Parks, Chlef Water Judge W. w.

Lessley said regarding oWater Court participation in the

veriflcatlon process, rl

The new exanlnation rules are virtually silent on hotr

4 These factE are taken frou the U.S.rs rBrief in Support
of tlotion for Comparison Reports and Reverification, n filed
before the t{ater Court on Jinuary 4, 1983. See PP. L2-L4,
particularly.
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partlcipatlon by the l{ater Court Judges and vater
ragtera in the veriflcatlon process 1111 be handled
and docunented, because there vill be virtually Ilgsuch partlclpation by the t{ater Courts. The t{ater
Courts only direct the necessity and scope of the
exaninatlon. . ..

Exhibit A1, p. 2. This ls a serious adnission. The

onecessityn and nscopen of exaninatlon of clains goes to the

very heart of the verificatlon process. Under the category
ttnecessity, tt the l{ater Court conpletely controls whether the

DNRC aay undertake a verification. Under the category nscope, tr

the tlater Court conpletely controls hos far the agency nay go in

the clains examination process. fn short, the independence of

the agency, with respect to the all-inportant task of verifying

clains, ls severely conpronised.

Agaln, on August 19, 1987, in a letter to Gary Fritz,
Adninistrator, Water Resources Dlvislon, DI{RC, Chief Water Judge

Lessley asserted:

As the l{ontana Supreme Courtrs July 7, 1987 Order, and
this Courtrs August 6, 1987 Order hold, the decision
as to rrhether any claius will be re-exanined vill be
rade by this Court, and not by your agency. The l{ater
Courtrs authorlty regarding clain exanj.nation or E€-
examinatlon is established by statute, and is not
altered or controlled, by the stipulation. See the
Suprene Courtrg Order of July 7, 1987, p. 3.

Exhibit C, p. 2. This ras in response to the DNRCts indication
to the l{ater Court of its intent to proceed sith the conpilation

of iconparison reportsr as contenplated by the Stipulation.
Again, it indicates the severe control exercised by the water

Court over agency Judgment. This ls also demonstrated by the

l{ater Court t s rOrdern of August 7 , L987, in whlch the t{ater
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Court cited thls Courtrg Order Adoptina water niqht Clalu

Exanination Rules, Cause No. 86-397, p. 2 (JuIy 7, 1987):

ft lq clearly the statutonr lntent. that as to past
vetrified clairas or those to be verified under the
nrles now promulgated, DNRC nav consult with tJte Water
Judge about such verification but . the -finaldeteqination is to be urad.e bv the l{qter Judge. The
rol.e of DNRC is consultatory only. The DNRC under
(Section) 85-2-243, !lCA, is nsubJect to the directlon
of the water Judger in all natters pertaining to the
adJudication of exlsting rater rlghts.

Exhibit D, p. 2 (enphasLs the Water Courtra). Thia clearly

spells it out. The agency ls under total control of the Water

Court, based on language of thls Courtrs Order of JuIy 7, 1987,

upon rhich the Water Court places heaqy reliance. Presunably,

in issuing that order, this Court raE relying on l{CA 5 85-2-243

(c) which provldes that the DNRC i...subJect to the directlon of

the Water Judge, shall:i
(c) conduct fleld lnvestigatlons of clalms that the
l{ater Judge in consultation sith the Departnent
detemines uarrant investigation...,

That statute, as interpreted by this Courtrs order of JuIy 7,

198?, clearly contraveneE separation of Pouers principles. By

this interpretatlon, the Departnent ls rendered an arn of the

court and can no longer exerclse lndependent agency Judgment.

The fatal result le that inproper vater rights clairns are

slipping through the proeess without true nadJudication'l

there are nuDerous inaccurate and inflated clains that appear to

be slipping through any review or adjudication process and

finding their way into the t{ater Courtrs prelirolnary decrees.

See qenerallv U.S. rs Briefr pp. 7-1{ and 20-27. This is because
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the t{ater Courtte adjudication process, !s deslgned, cannot work

eff,ectlvely rlthout aggressive and independent partlcipatlon by

the Uontana DNRC. The l{ater Court relies on neighbors to obJect

to other neighborts inflated clains. As the process is

unfolding, however, this hope is not nrateriallzing--partly
because of the reluctance of some neighbors to dispute with

other neighbors, and partly because private water users do not

have the resources to do the kind of technical studles necessary

to verify and field examine rater clains.

The Water Court is so interested in expediting and

controlling the process that it is sacrificing accuracy for

speed.

The inpact to Tribal water rights is obvioue. As the

Conrnlttee is atare, the Tribes are involved in atteupting to

negotiate a nater conpact with the l{ontana Resenred Water Rlghts

Compact Conrnission. Should a conpact not be reached, the Tribes

will apparently be faced, ot a later date, with injecting

thenselves into the process after the tenporary prelininary

decrees have been established--decrees vhich by their very

nature are going to incorporate lnaccurate and inflated claims.

By that tlne, lt siIl probably be too late to conduct neaningful

veriflcatlon and to challenge such clains. Moreover, the State

and the conpeting vater users will, bY that tine, have resolved

their differences, and nay veII present a united front against

the Tribal lnterests.
B. The Control Exerted by the Water Court Over DNRC

Violates Seoaration of Powers Princioles and Due

13



Process of Lav.

Itre Constltutlon of thiE State since lts inception, has

ah.rays divided the powers of governnent into three separate

branches--the legislatlve, executive and Judicial--and
specifically prohibited the exercise of power properly belonging

to one branch by any of the others. $g, Art. III, Sec. 1, Hont.

Const. (L9?21 i Art. IV, Sec. 1, lilont. Const. (1889). Art. IIf ,

Sec. I, Hont. Const. (L972) currently provides as follows:

Separation of povers. The power of the government of
this state is divided into three distinct
branches--legis1ative, executive, and Judicial. No
person or persons charged sith the exercise of pouer
properly belonging to one branch shall exercise any
power properly belonging to either of the others,
except aa in this constitutlon expressly directed or
pemitted.

Further, the Constitution of thls State provides for

linited checks and balances. Seer U,-r Art. V, Sec. 13

(irnpeachment); Art. VI, Sec. 10 (veto Power by the governor);

Art. VII, Sec. 2 (3) (nr1e rnaking power of suprene court). The

constitution of this State thus enbodies the concept of the

separation of pouera and checks and balances to protect any one

branch against the overreaching of.any other branch and thereby

articulates the baslc philosophy of our constitutlonal systeu of

governnent, See, The Eederallst, Nos. 47, 78 (1788).

In Schneider v. Cunninohan, 39 llont. 165, 101 P. 962

(1909), the lrtontana Suprene Court aptl.y described the functlons

sernred by the concepts of separation of posers and checks and

balances:

It is vithin the knowledoe of everv intelliqent nan
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that fthe ouroose of the separation of oowersl le to
constitute each deoartnent an exclusive tnrstee of the
pouer vgste.d in it, accountable to the people alone
for lts falthful_exefcise. sojhat each nav act as a
check uoon the other, and thus rnay be prevented ttlg
tvranny and oonresslon which would be the lnevltable
result of a lodgement of aII power ln the hands of onq
bodv. It iE incunbent upon each departnent to assert
and exercise all its power whenever publlc necessity
reqr.rires it to do so; othertise, it ls recreant to the
trust reposed in it by the people. It is ecnrally
incumbent upon it to refrain fron assertincr a Pohrer
that does not belonq to, it, for this ls- equallv a
violatlon of Ehe-peoplets confidence. fndeed, the
distinction qoes s-o far as to requiJre each denartnent
to refrain from in anv .way funPedinq the exercise of
the proper functions belonqing to either of the other
departnents.

39 trtont. at 168-159 (emphasis supplied).

The exercise of control by the Water Court over the actlons

of DNRC, an executive agency, are actione rlnpedlng the exercise

of the proper functlone belonging to (the executive

departnent) " uithln the neaning of Schnelder v. ornninoharo.

The United States Supreme Court, in the federal systen, has

been equally as diligent in protecting the separation of powers

of the various departnents of the goverrunent. The Court was

particularly seneitive about executive Poirer ln Springer v.

PhiliBpine Islands, 277 U.S. 189 (1928), a case in which it
stnrck dorn enactrnents that it concluded vested too much

executLve power in corporate creatures of the leglslative
branch. The Court reasoned:

Iagislative power, as distingulshed fron executive
power, is the authority to nake laws, but not to
enforce them or appolnt the agents charged slth the
duty of such enforcement. The latter are executive
functiong.. .

...[T]he Leglslature cannot engraft executlve duties

15



upon a legislative office...
aat

:.. [The individuals in question] are public agents at
least, charged with the exercise of eiecutive
functions and, therefore, beyond the appointing power
of the legislature.

277 U. S. 189, 2O2-O3. And, in Buckley .v. Valeo , 424 U. S. 1

(1976), the U.S. Suprerue Court said:

This court has not hesitated to enforce the principle
of separation of powers ernbodied in the constitution
vhen its application has proved necessary for the
decisions of cases or controversies properly before
it. The court has held that executi!,e or
administrative duties of a non-Judic_ia1 .nature naLnot
be inpos_ed on _judqes holding of fice under Article III
of the Constitution. United States v. Ferfeirg, 13
How. 40, 14 L.Ed. 42 (1852); Hayburnrs Case, 2 DalI.
4O9, 1 L.Ed. 435 (L7921.

Id. at J-23 (enphasis added). Here, UCA S 85-2-243 clearly does

that--it inposes executlve or adminlstratlve dutles of a non-

judicial nature on the Water Court. (Although riuposesn nay be

too harsh a word in the present context, since the l{ater Court

has villing1y accepted such expansion of powers. Nevertheless a

breactr of separation. of pouers is c1ear, the }egitimate

executive/adninistratlve authority ls arrogated by the judicial

branch) .

Recently, the United States Suprerne Court has addressed the

powera of the judicial branch in Yorrncr v^ United States ex rel

Vuittgn, U.S. _t 95 L.Ed.2d 740, 1O7 S.Ct. 2L24, 55

U.S.L.W. 4676 (1987). In that case, the court held that the

judicial branch had the inherent power to appoint a special

counsel to represent the government in the investigation and
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prosecution of a crirninal contenpt action (i.e., enforcement of

the court decree), but held that such special counsel should be

as disinterested as a public prosecutor. Hence, it held lt was

improper to appointr ds the special counsel, the attorney for

the party who is beneficiary of the court order. In his

concurring opinlon, Justice Scalia carefully addressed the

nature of the judicial poh,er as follows:

.. .the only pohler the constitution perrnits to be
vested in federal courts is rr[t]he judicial power of
the United States . rr Art. III , 5 1. That is
accordingly the onlv kind of power that federal jgdqes
rav exercise by virtue of Art. III conraissions.
iuskrat v. United States , 2L9 U.S. 346, 35/t-356
(fgff); Snited States v. Ferreira, 13 Hotr. 40 (1852).
ine -j udiciil power is the Power to decide in
accordance rith law, who should prevail in a case or
controversy. See Art. III, t 2. that includes the
power to serve aE a neutral adJudlcator in a crininal
Lase, but does not include the poner to seek out law
violators ln order to punish then--Yhich Yould be
quite inconpatible with the task of neutral
ialuatcation. It ls accordtngly well establiqhe-d that
the judicial power does not generally include the
power to prosecute crimes. Egg @,
lqz F.2d la (cA 5) (cn banc), cert. denied, 381 u.s.
935 (1965), and authorities cited therein; 342 F.2d at
182 (arown , J. , concurring) t Id. , at 185 (I{isdorn, JE. ,

concurring), see generallv United States v. Thonpson,
251 U.S. 4O7, lll-ttl (1920). Rather, since the
prosecution of law violatore 1s part of the
inplernentation of the laws, it is--at Least to the
extent that 1t 1s publicly exercised--€x€cutive power,
vested by the Constitution and the President. Art.
II, I 2, cI. 1. See Heckler v. Chanev, 47O U.S. 82L'
a32 (1985) i Bucklev v. valeo, 424 U.S. 1, 138 (1975).

Id. at 4685. t{hlle the najority opinion disagreed to the extent

that it found an inherent court Power to appoint a special

prosecutor to bring contempt of court proceedings, the court did

not disagree in general with Justice Scallats interpretation of

the separation of porrers principles. Certainly the powers that
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the water Court seeks to exert (control over necesslty and scope

of verlfication ln clains exauination of water clains) is yeII

beyond any colorable clain of lnherent judlcial porer.

Recently in Bowsher v. SynaE , 478 U. S. 7L{ , 54 U. S. L.I{.

5064 (1986) the U.S. Supreme Court lnvalidated provislons of the

Granm-Rudrnan-HolIings Act because Sectlon 251 of the Act

lnproperly assigned executLve powers to the couptroller general

(i.e., the ultlnate authority in deteraining what budget cuts

are to be rnade) . The court held that by placing the

responsibility for execution of the Act in the hands of an

officer who is subJect to removal only by Congress, the Congress

in effect retained control over the Actrs execution and thus,

unconstitutlonally intnrded into the executive function. The

court said:

To permit an officer controlled by Congress to execute
the lavs vould be, ln essence, to pernit a
congressional veto. congress could sinply retrove or
threaten to renover dD officer for executing the laws
in any fashion found to be unsatisfactory to Congress.
This kind of congressional control over the execution
of the lavs, Chgllbg (v. INS, 462 U.s. 9s1) makes
clear, is constitutionally irnper:nlssible.

The dangere of congreEsional usurpation of Executive
Branch functions have Iong been recognized. '[T]hedebates of the Constitutional Convention, and the
Pederaliat Papers, are replete with expressions of
fear that the Legislative Branch of the National
Governnent trill aggrandlze itself at the elpense of
ttre other tso branches. n

Indeed, rre also have obsernred only recently thatr[t]he hydraullc pressure inherent vithin each of the
separate Branches to exceed the outer linits of its
pouer, even to accornplish desirable obJectlons, nust
be reslsted.i Chadha, 462 U.S. at 951.

Id. at 5068.
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The saue 1e true regarding judiclal usurpation of executive

function. The Water Courtts Porrers, i3 applied, essentially

give that Court the power to veto execution of the lav. Here,

as in Fuqklev v. Valeo, the lthydraulic pressure inherent nithin

each of the separate branches to exceed the outer linits of its

powerrt nust be resisted even if it is nto accomplish desirable

objectives. |t

lilost recently, in Morrison v. Olson, 

- 

U.S. 

-, 

55

U.S.L.W. 4835 (June 29, 1988), the U.S. Suprene Court upheld the

constitutionality of the independent counsel provisions of the

Ethics in Government Act of 1978 in the face of the separation

of povers challenge. In doing 3or the Court reaf f irmed the

inportance of the separation of governuental pouers into three

coordinate branches. It held, houever, that the pouer of the

rrspecial Division' (a special court created by the Act) to

appoint a special prosecutor to investigate irnproprieties in the

Justice Department did not offend separation of powers. It so

held because the power to appoint inferior officers, such as

independent counsels, nls not in itself an rexecutive' function

in the constltutlonal sen6€. . . . r llore inportant horsever was the

fact that,
...the varl.ous powers delega by the statute to the

or adninistrative, norDiviElon
are they functlons ttrat the Constitution requires to
be performed by officials within the Executive Branch.

5 The Court obsenred at 4842: rrThe Act
give the Division the porrer to r r suPerrrise r

counsel ln the exercise of her investigative
authority.'r

sinply does not
the independent,

or prosecutorial
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fd, at 4846. Contrary to the sltuation in l,{orrison, the Water

court exerciges supenrisory authority over the DNRC ln the

extrere. As the documentation referred to above demonstrates,

the DI{RC cannot even undertake nany inportant verification
activities without the per:nrisslon of the Water Court.

fn sun, the Hontana nater adjudicatlon process is faulty
for a nurnber of reasons. It goes velI beyond traditional
njudicial poversr and invades the arena of executive-

adninistrative porrers, by placing a high degree of control over

DNRC in the tlater Court. For these reasons, the Tribes urge a

serious revision of the procedures so that the l{ater Courtfs

role in clains examination and veriflcation ls narrowly linited,
consistent wlth the l{ontana Constitution. l{oreover, separate

rules shouLd be adopted by DNRC, conslstent sith the independent

adninistratlve role that agency should play, to ensure that

there is adequate adninistratlve verification in claims

exanination.

II.
ACCTIRAC"Y OT DECRBBS

Ihile speed and efficiency are iuportant in the Water Court

adJudl.cation process, the overrldlng goal must be accuracv.

The trlbes agree vlth the draft report that there cannot be 100

percent accuracy. Horrever, the current ltlontana ajudication

process falls well short of that goal. Perhaps the nost telling
reflection of that probleu is in the RosE Sunrey of l{ontana

Right Practitioners appended to the draft report. see pp. II-3
2A



through II-6. The results to question No. 9 are as follows:

9. fn your experience, to what extent do the decrees
which have been entered by the Water Courts
constitute accurate adjudications of pre-Ju1y L,
1973 water rights?

2 To a great extent (vith nore than 90t certainty)
1 To a rooderate extent (with Dore than 7t

certainty)
5 To an average extent (with trore than 50t

certainty)
13 To a Poor extent (with less than 50t certainty)
2 Donrt know

It is clear that the najority of water rights practitioners

think that the decrees to date provide accurate adjudications

rto a poor extent.rr Even nore telling is the fact that only two

practitioners think there is aceuracy nto a great extentn and

only one trto. a moderate extent.r How can there be confidence

in a system of water rights adJudication when those persons who

deal with the systen rnost intinately, the uater rights

practitioners, have reached these conclusions?

The conclusory references to the Wright Engineering Study

do little to allay fears as to accuracy. First, the Tribes

understand that there vere serious tine and financial

linitations placed on the l{right Engineerst studies. Second, it

is not clear frorn the report that Wright Engineers did any field

verification at aI1. The extensive crlticisn nade of the

procesa to date focuses on the inadequcy of the verification

processes and the severely linited field investigations

undertaken by the DNRC. It is difficult to see hov Wright

Engineers, with the aPParent linitations that Lrere placed on

then, could reach a conclusion about the accuracy of the decrees
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in whlch anyone could have confidence. Because the draft report
lacks detail about the l{right Engineering Report and its
uethodoldl)l, however, the Tribes are unable to cornnent further
until they have access to the report. By separate letter, they

are requesting a copy of that report.

The crux of the problen is that there are serious

inaccuracies in the l{ater Court decrees, due in large part to

the flawed procedures above discussed, The draft report is
disappointing in its failure to address meaningfully these

concerns.

RESPECTFULLY SUBUfTTED thls 19th day of August, 1988,

Daniel F. Decker Janes H. Goetz
Tribal Legal Departnent GOETZ, II{ADDEN & DUNN, P.C.
CONFBDERATED SALISH t KOOTENAI Attorneye at Lau
TRIBES OF THE FIATHEAD 35 NoTth GTaNd
RESERVATION, l,lONBA}{.il Bozeman, }ff 59715
P.O. Box 278
Pablo, ltT 59855

Phone: (4061 675-27OO Phone: (405) 587-0618
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G. Steven Broyn
Ittorney at Lar
llt. Dept. of Flsh, wildllfe and Parks
1{20 E. 6th Avc.
Eelena, Hf 59520

Dear llr. Brosn:

t havc recelyed your Novenbcr L7, I98? lettcr rhlch
dlscusser lopleaentatlon of tbc I986 Stlpulatlon and
yhlch requestt t neeting of thc l{atcr Court advllory
counc 11.

fbc Stlpulatlon hec neyer bccn acceptcd by thc l{ontana
Suprcnr Court. ParagraPb 16 !tttt.:

16. r tbls Stt lrt I C

l{onta , tbc p.rt,l.! agrec
Departrcnt, Esthcr HcDonald, Qt !1., and
unltcd Statcs of Aacrlca rlll dlcalss all
portlonr of thclr PeLltlona a! follovgl
A. Thc Departnent v111 diaalsr lts July 17, L985,
Pctltlon for tlrlt of Supervlrory Control, or ln
thc AlternatlvG, Erarclsc of Malnlstratlve
Supcrvlrlon undar Article VII, Sectlon 2, of the
Hontana Conatitutlon and Sectlon 3-?-30{, l'{CA;
E. Ibc pctltloncrs ln l'lcDonald, ct tl., vill
dlerlrr Count! fvo t,hrough ?our of thc Septenber
20, 19S5, CooplainE for Dcclaratory Judgnent;
e. fbc Onttcd State! of Aacrlca rlll dtsmiss its
octobcr l, 1985, Pctition for llrit of supervisory
Control,
D. Tbc dlsoisaalr dcscribcd ln tbll paragraph
rball bc rlthout Prcjudtccl and
E. Tbc dtsnlssala dcccrlbcd ln tbla palagraph
shall not bc conttrued at .n adnlsslon that the
alleEatlonr oadc 1n Clugc Nol. 85-3{5, 85-'168, and
85-a93 arc untruG or vithout aerlt,.

E*rj-bir A-t

'. . . ,g arfrfia td .a,iillata tlr sitt*Jtb,1 ol aril,6g a.tar ngn?t'
ct{. c7 L rg79

thc
Bhe

or
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(anohaslr rddod) . Bccause thc stlpulrtlon hrc not becn acceptcd,i uirlcrr tt lr not btndrnc on thc'piiil;;. And u."ii". rr hasnot bccn ecccptcd. lt roul6 appeas to nG th.t, the petltions havenot becn dlulrecd.
I havc rald that r donrt bellcve the_stlpulrtion is bindlng. Butr do bellevc that sourc of lts provlsions are good. ghe t{atercourt has proceeded to lnstltute lorre of ttres6 pro"isions even
rhough thc stipulatlon has not been accepted. bia.ir-tir. been
issued, l{ater court Rules arnended and ner ones nadc, forns and
notices aodifled, abstract forrrat has been changed,-and the ney
exaninatlon rules have been prepared by thc onne and'.tater Court
and have been provlsionarly accepted bt the supEr-.e .lourt and arecurrently open to public reviey and conunent.

Pollouing is a response to the tuo sections ln your letter.
RE: INADEQUATE NOTICE TO TBE PUBLIC AITID S?IPULATION

SIGNAIORIBS

You state that therc uas faulty lnplernentatlon of the provisions
of Paragraphs 30 and 31. The llater Court Order for cotrparison
reportt and rG-€rrnlnatlon orders ucrG no! lsaued undcr the
Stlpulrtlon. A! gtated beforc, vhllc thc Stlpulatlon bas not
bcen acccpted end lr not blndtng, uG tclt the euggcetcd drafting
of eooperlron raportl vel a good [dce. l{a proccedcd to ordcr and
revtcr tbose reportt on our oun ruthorlty. Llkc ell l{atcr Court
docunents, thc coaparison rcpolt! arr avallablc for publlc
rcvler. tuiy person, rhicb lncludcs thc Dcpartoent of P1sh,
rildlifc and Parks, naaed ln tbe decree for e partlcular basin
Bay f ilc a l{otion to re-craolnc lf thcy fccl lt 1g necessary.
?or any basin thae is re-eraalncd, addltional notice riII be
given rhen thc decrec ls aade availablc.

RE: I{ATER COURT PARTICIPAUOH IN THE \TERIFICATION
PROCESS

The neu eraninetlon rulcr rra virtually silcnt on hou
participatioo by tb. f.ter Court Judger and t{atcr llasters in the
verl,f icatlon procGla u11l bc handlcd and docutrentad, because
therG rlll bc vtrtually no euch parttcipation by tbe rater
Courtt. tbc llatar gourt! only dlrcct thG necesslty and scope of
the erulnrtlon. Thir d lrectlon has been inpleoented through the
neu Grulnetlon rulqs. f f an!, pre-decree issuance involvenen t by
the tlatcr Courtr le nccegsitated by the odd-ball si,tuation, such
involveocnt ulll bc docuocntcd ln thc clain filc a! lt has in tte
past. If you tecl thls ls insufficient, contrQnt3 to the Suprene
Court concrrning tbc ner eranlnation rulcs uould aPPear to be tie
Proper action.

You datailcd a cltuatlon lnvol,vlng poltiblc overraaching or er
parte dlscuselons conccrnlng thc craninatlon of a claio afte!
decrcc lscuancc. tbG j;J;a; end nastcrs o! thls coutt k;;frbout

Exhi-bit A-1
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Judl,elel cthlcr. Tbat ts rhy they, on thett oyn, d lrqualtfy
lhalsclvcr froo hcarlng or contlnuing vlth particular crse!.
That lr rby tbc aartcr vho asslstcd tn thc verlflcatlon under the
prcylour vcrlllcatlon procedurcs le neyer aaslgned to bcar any of
thc obJcctlon! ln thtt basln. A! you knor, dtsquallflcatlon
proccdurc! lra let forth in Tltlc 3, Chapter 7, Part l, llCA.

You speclf lcally rrentlon Case 138-716. A raylev of that October
1, 198? gtatu! conferenca transcript and the Deeenber 1, 1987
Exhibit of tnendatosy claims a.nd Statenrent on ot,her clains f lled
by Rlchard f,alar lndlcate that ny statements yerc to thc effect
tirat latc clalas can be flLcd and lf thcy are latGr d"terarlned to
be yalld, then vc vould proceed to includc thc cl:ior in the
decrec. f do not think that, sort of general statenent concerning
process or procedures constitutes inapproprlate communication
betveen a clairrant and the t{ater Court.

Iou questlon the propriety of sendlng copies of letters and
orders to the Supreoe Court, our suPervielng court. lou also
assert that thls Court and the Suprene Court are cngag lng ln
inappropriate cotreunlcatlona. ff you gueetlon tltc lntegrlty and
cthlcs of tbls Court and the Supreac Court, then you should volce
thosc concerns to thc Supreoe Court.

fhllc tbcrc trc loac finc Psoelslonr, ln ny vlcy tharC bae becn
sucb . !lgnlflcant cbangc ln circuEstancet rlncr thc Stlpulatlon
ua! stgncd, that tf the Stipulatlon r.rc nou acccPtcd by the
Suprenc Court, rtrlct cntorceocnt of tbat dtocuocnt rould no
longcr bc possibla or advlsablc.

Slncc thc Stlpulatlon rar slgnad ln lebrutry, 1986, tbls Court
hac bccn joined in lltlgation baforc the llontana Supreoc Court by
your cllcnt, thc Boar6 of Natural Rcsourccs and Conservatlonr 8s
uell ar the DNRC. thls lttlgatlon has produced thc Supreoe
Court'r oplnion ln thc catc In Rc thc lctlvlttes of the DNRC et
a1., itt-, tl st. ncp. nd
waEcrTlghttlail Eranlnatlon Rulcs tssued on July 7, 1987.

Thc Qplnion, Ordtcr end Rulcr tGrYQ to clarlfy the rclative
authorlty and rclpon.tbl!,ltles of thc tlatcr Court and DNRC, and
provldt rulcr for elaln craaln.tlon. Clcarly, thc Stlpulation
cannot lnllucncG ot rcstrlet the Courtrs authority to construe
and dccldc lssucs of lav.

since tbc Sttpuletlon uae signed, thc DNRC has supported and
erperlcnccd drartlc rcductiont to ltr budget relating to
adjudlcatlon scrvlcas. thcsc reductionr have decrcaged DNRC

field offlcc gcrvlcar by approriaatcly tvo-thirdl. these
reducttone havc rendarcd thc tlatcr Court'a authortty to cetablish
Eioc franca undcr ptregraph 26 of thc St,lpulaEion alnost
Deanlnglcrr. PurthGr, tbcsc reductlona uay allo-contraeene
parrgripU {l o( the StlPulltlon vhercln all Partlec agreed lhat
Itrc provlrlons of the Stlpulatlon oay rcqulrc lncreaged DNRC and
Hatci court fundlng, and thc rontana Pattl.3 agreed to supPore
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rG..on.bl. ?lf rnd tt.t.t Coutt fundlll rcgu.rtr. tn.t.ld,ciitrrn p.:!lc-. rouEbt end rupportcd dieiii."a. qinc-iiiirng. 3bcoinc-t..-elro:^r!!!':,n^aenyilitleo6ffirtt,.i.iir.a.rrtr oollcy rppcrrr contrlrv to tba lr6tlcetlonr oi-i.iieraph 29iiJ-rL ti-z-233 lrcA. Tbcrc'polnsr erc onry urougbi ii'ioo.
rttcntlon to rbor tbat lt rppcrr! that the DNRG fiar not'fcrt
bound by tbc Stlpulatlon.

In congideratlon of thesc slgnlflcant changec, tt lr apparenE
th.t rtrict enforcenent of thc stipulrtion le no longer
equitablcr os ln sone casesr po3slblc. Under paragraPh {7 of the
S[ipulation, lt vae egrecd that no 3lgnatory valved thc- rlght to
takc approprlatc legal actlon to entorcc tbe. ternt of tlte
Sttputitlon. !b1! is apparantly tbc 'f orul I lt tgat'lon' to rh ictr
you refcr ln paragraph I of your lctter.
?he Supreae Court has clcarly addressed the legal conslderations
of DNRC eraalnatlon of claios. Further neqotiatlon on these
lssues ls not posslblc Or nccessary. Any concerns you have can
aluayr bc ralrcd by ltotlon and full consldcratlon vtll bc Aiven
ln thc llater Court. Coanentr on tbe ner craalnatlon rules sbould
be ftled vltb tbc SuPrene Court.

thc Stlpulatlon nust no longcr bc uecd to dclay ongolng
adjudlcation cff,ortr. lurthcr, I dccllne your rcqucat to convenc
tbe tfatcr Court ldvleory Councll et tbll tlae .

Bcrt pcrronrl rlsbcr,
gleur$[tt'q. q. L;t;

lf. tl. Ircarlcy
Chlct ratcr Judgc

ffirl jr
Conrad 8. Frcdrlchr
Richard l{. Joecpboon
John R. 8i11, Jr.
l{ichacl E. Zlmortan
Pcrry J. }loore
f,arl J. Englund
John P. Scully
John R. Cbrtrtenrcn
Blair Strong
l{lka Grccly
Cley B. Soltb
tla D. Eall

D(hi-bir. A-1

AL



.l I RECE|YEq

AUG 2 0 1987

}IONTA}IA WATER COURTS Iot{I. DLPI. c t(Arurrt

E' SIAT
gurt

w^?fl Ju0otl:

UIF'l,..r,r lle l..h
c,c'la', rY I L6allt
,O lrr ttl
a.rr-t rl !art!

aara, lir,ari llr.' rtah
Jr6t l-.! w ttsrl
rO lc'B
Ci'^€. J'!'AIl

Cl.a ti lti, l-lr
J.!o. raY I ialtr
L ^cr. Cet Carirava
l')ar Yt SE,

UlF.lH lli, la.l.
JYag. rtr C tsi^rC
rt ...{
aor^arf Yt lDn

llr. Gery Frltz
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JU:ircE uriii otvlsi:'

f "; .'r q. ra' n.

Rcsourcc! Dlvlrton ;i:I.Rceourcca

1520 Eart 6lrth Avcnuc
BeJenrr ltf 59620

REI Order - Resutitng f ssuancc of Baeln DccrccE rnd
Allosl;g t{ctlonr fot Be-Er.nlnatlon, AuguBt 6,
1997.

Dcar Grry,

I have rectlvcd your lrtt.r of lugurt ll, 198?r
concernlng the Ordrr tcfcr.ncGd lbova.

I rpprGclrtc your lgtncytt lntant to conrply
dlllscntiv vtth th-tr Ordcr. EoueYlt, I aurt Polnt out
th.t-thtr-Ordrr dld not sGquctt nor luthotlt. tb.
naklnE of 'cottrprtlron rcPort.r ln rny of thr flvr
barlni rct fortb ln tbl Order.

Ar you Inou, thl tuEurt 6, l9E7 Ordcr addrcsscd
flvc basinr uhlcb havr elrrrdy bcon fully GraDlncd
undcr thr tylrlflcrtton nrnurl' proctdlurt!. Thl
putposo of thrt Qrihr ft. to brlp thlr Court detcrnlnc
inc-nccclrlty of rny clrln tr-crrnlnrtlonr bcfor:
lssulng drcricr for thcrr flvl brllnr.

By your lettrr to nr detcd-Jullt 29r 1987i I ua!
tnfornid-thrt your rgrncy rt! Plrnntng-to rl-rranlnc
thcsc batlnr uitnE tic l{ltrr Blght chln Eramlnrtlon
Fulrr edopttd by ihr !{ontrnr Suprcurc Court on July 7,
1987. t guotr fron thlt lrttrr:

t...ou! drprrtncnt crpcctr to-apply thl rcccntly
pionulgetci Suprrnrc C6ult cl.la- trarnlnatlon
?ulcr €o ttrc rirttc tstt.s Barln el vplt rr othcr
non-dlerGcd br.lnr tbrt hrvr bccn prrtlelly or
tottlly vrrlflcd urlng the lfator Court
EiTffGrtlon E.nu.l.' (enphrrll rupplkd) .

Furtbrr, your lcttcr rtrtrds

E*dbir c
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t thr elrl
cccntly I C urttrJnlntt lg!-E!ct tclr rnd proccdurci tc

f 98r-Euprcrnc Eourt or-ffifl-ffoctlve drtr of thrrc rulcr lr July lt, lgg7. thr
rdogtton of thcrc rulc3 rhrll bc dccnred trnporrrl untii
thr furthcr ordrr of thlr Courtr but rhrll govcrn lror
that date tbo prrctlcc end proccdurc rrspcctlng urtrr
clrlns eranlnlttont brforc thc Hater Court rnd-tb! DmC,
unl:ec othervtsc or arncndcdl or nodlf lcd by thtt Court.
Thcr:forc, thc D
or rub-bartiTfr-dfi
(Enphrrlr rupp

As thc llontrna Suprcnc Courttr July 7r 1987 Ordtr, rnd thls
Court't August 6,1987 Order hold, thc dccttlon rr to rhetherlnl clafins ylll bc rr-rxamlnrd ylll bc nado by thlr Court, and
not by Itour tgcncy. The wtter Court'r ruthortty rcg!rdlng clalur
cranlnltlon or rc-cxanlnatlon lr cstabltthed by-rtatutc, rnd tr
not .ltcrcd or controllcd by thc Sttpulrtlon. Scc thc Suprcrre
Court tt Ordcr of Jul,y 7, 1987r pagr 3.

Thc cffcct of thc Suprcrnc Court'. July ?, 1987 Ordtcr lrclcrr, Any clelar cranlncd tftor July 13r 1987, rlll bc rcvlevcd
undor thc tfater Rlght Clrtn Exaralnrtton Rulcr edopted by tbc
Suprcnr Court. But thet docr not rcqulra clrlnr rhlcb bavr
alrcedy bron fully rrrntned undcr thr tvcrlflcrtlon ltnurl'
procrdurel, to br r:-rxanln.d. thtt dcelrlon tttts ultb thlr
Court.

It lr thlr Court'l vtcc th.t thc cranrlnrtlon proct!.
conductGd by your dcgartncnt ln thr flvr barlnr rrr profcrrlonal
and cornprch:nelv.. Alt of thr tlnc, cffort rnd noncy tlrcrdy
crpcndcd by your rg.ncy to cranlnr thccr ctrtnr rhould not be
dlrrcArrdcd ltghtly. tbcrr concarnr brcoure avcn Dor. prcrrlng
ln llght of your rcccnt roductlonr ln rdJudlcatlon p.rtonncl end
sctvlccr. Rr-errntnrtlon rhouldl br rlloucd only uhcrc t clcar
naccstlty for ruch rctton lr rhovn, csPcclrlly uhcrr thele
barlnt hevr tlrcedty bcrn fully crrnrlncd undrr tbr 'vrrlftcatlonnanullt proccdurtt.

Aftrr crreful t.yler of thc rrtct Rlght Clrln Erernlnrtlon
Rulcr, lt dorr not rppGrs thrt th. proccdurcr contttnqd theraln
are rubrtenttrlly dllicr:nt fron thl 'yetlflcetlon nanurl'
procedurtt. thcirfort, tha rlttona for your rgcncytt rtatcd
bcltct thrt rlt non-dccrrcd bert,nr rhould br 'rG-vcrlflcd',rtnrln unclllr.

thlr Courtrr lugutt 6t 1987 Ordrr provldrd !,our-.gcncy Iclcar end full opportunlty to lnfora thlr Court of thc ttlsons
yhy rc-rraarlnrttbi 1t nrcic..ry. rhy l,our rg.ncy brr dccllned
to-rubnlt thr 'Hotlon for Rr-Eirrntnaft6nt rrirlnr unrrplrlncd.
thtr Court rccognlrcr thet rny Clrfunant uho ro drllttt Ertl ..
themsclvct, ruUilt I 'llotlon ior RG-Ertnlnetton'. BovcvGr, thc

).
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Auourt 3, lrtT Ordrr tought out !,our vlcrl bocrurr of tbr
;;pa;;lii rnd .rPCsllncr porrct:id by yout .9enc!2.

Brforr thtr Court nalrr e tlnrl dcelelon rrgrrdlng thG
rr-crirntnrtton of !atlnr a0f, llt, a0C' llG or alC, lt-vlrhcr to
irriner conttd.s thr dtff.rCnct. bctvcln thl'vlrlflcetlon
iinurlt DsoctdurGr u!.d ln thccr berlnr, rnd thc proccdurcr ln

.thG Hatri rlght Clrlr Errnlnrtlon Rulcr. Alto rclcv.nt to thc
dlcclrton to ir-cranlnc lr en ldlca of hov long thc rt-crlnlnatlon
rrould trlr, rnd hou thlr rould lnpact thc contlnulng cta,nlnrtlon
of ncu chlnl.

Bectuse thlr Court rGcognlzer the veluo of your rlcncytl
apccleJ, crpcrtlrr ln thcsc lraat, t havc le sucdl thr !.tcloeed
OiAcr. Tha lnfornrtlon ruppltcd by your tgcncy purruant to thle
Ordcr ytll rsgltt thlt Court ln detcrnlntng thc nccd to
lG-Gxamlnc the flvC beclnr. Accordtngly thlra lr no nced, rt
thlt ttsrcl to preprrG or rubmlt thc comparlson reportr dlscussed
ln your Augurt 1{, 1987 lcttcr.

I rrnrln ytlllng rnd avelleblc to dlacu;r thesc lcsuea utth'
you Glthcr by tclaPhone or tn pcrEon'

lrlth begt Pctton vlsher,

lIrLlen
cncl!.
ccr Eonorrblr Jurtlcr John ShcchY

[/",*Q,
Chlct lllt.r Judg

-3- Exhibit c
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IN THE i{ATER COURTS

ttarrrtrr
OF THE STATE OF HO};TANA

ttttttttttt

IN RE: RE-EX.EYINATION 0F BASINS ALREADY SUBJECT T0
TEXPOR3BY PRELI}IINANY OA, PSEtI}IINARY DECREES

tttirtttttrt1ttttrtit

ORDER
By a .lettcr to tiris Couri, (attached to this Order,

. vith lts pcrtlnent portion undcrlined, and by thls reference nade

a part of $hls Order) the Departurent of Naturel Rcsources t
Conservatlon (Departnant,) tras rats.U t;;;;"f f..u.r-"on..rnfn,
the rc-eranlnatlon of clatns ln all baslns eurrGntly lssued as' :. .:

. . -tenpor.ry prellnlnery or prcllarlnary decrscs. ' ' 
.

lhc Dcpartoent, has notlfic<l tbls Court tbat ltils
.. preparing reports shlcb conparc the orl.glnal clalo cxaninatlon

procedurcs vlth thosc rcccnEly adoptcd by tbc llontana Supre:ne

Court. thc Departacnt's posltton ls that tt ls regulred and

authorizqa to nakc thcsc rcports und:r thc terns of thc

SElpuIatlon. prcscntrd to .thc ttontani_suprcne Court ln February,

1986.

tbr ltontena Suprene Court has nradc it clear lhat the

ultinatc dccislon as to vhether 3ny clair.rs arc to be rc-exanired

by thc Ocpartncnt, !s to bc madc ty tll WaEel Court, and not' by

the .Department,.

'It has becn suggested to us by counsel for thc
Hashlngton lfatcr Power Company and for the l{ontana
Pouer Company, that the vciificati,on process that
has been used heretofore is inadequate to insurc

Bhibit D 3o



rccirracy ln thc rratcr rights decrees end falrness
to el1 clalrnants. These parties suggrst that thc
ncy vcrlflcatlon rules should be apptlei cgually
to rll uatrr rlghts claims, including thosi vater
rights clatns vfiictr havc been the subject of
tcnporary prellminary decrees heretofore entered
by the vater courts.

ts rc havc lnterprctcd (Sectlon) 85-2-2{3, HCA,
and do nov lnterpret it, the DIIRC ts required to
'conduct f leld lnvestlgation of cl:irus that t'.1
vatar Judgr ln consultation uith thc Depart;irent
dcternincs vrrrenE investlgalloni.... t lt- ls
cler!lv=thg statutgrv. intcnt, that qg lol?EEvcrifieci clains-or thosa to be vcrrficC undcr the
ffigatcd, DNRC nav consult, Hlth the

. vater iudqe abo_u! such vcrification but thi final
etcrmination e rrat uoqe.

Thc Solc of,
undcr (Sectlon)

n of thc yatcr Judgct ln elI nattars '
ng to thc adJudlqation of crlstlng ratcr

direct lo
pcri a in i

-. Qllg faop!&q tfqtct Rfqht Clain Eran
87)

(Enphasis suppllcd).

'lbe 198? lrgtslaturc lcft lntact thc provisions
thtE DNRC tcis rubjcct to thc dirQction of thc
rratGr Judgcs undcr Scction 85-2-2{3, l{CA. Thc

..
In thls sane Orderr thc Suprcnc Court takes notc of the

provislons of Eousc Bt1l 75{ and thl sevcrcly rcduced operating

budget for thc DcpertncnE .cranlnatlon scrvices. Tha Suprene

Court gocs on to statr:

rights.'

strtuto cr of the ratcr judee: to dlrqc-E-!-h!
rocast o

-

not and cannoc bc
stieulated awav. In vlcr of the li.nitc ances,
ffiitcr Judgcs to assunc thc reins
in clains cxanlnatlons-proccdurcs subject to thc
priorities of thc lcAis-lature, to usc t'he linit'ed
funds uiscly for thc advancencnt, of thc
adjuilication process' .

Order Adoot lno t{atc r .Riqfrt ef a ig zxallltlj i9l 
^_.@7, 1987)

(Enphasis supplled).

o bc mad!

cation shou
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a

fhls Suprcnc Court 0rde: cIe:,rly holds that regardlcss

of thc Depertnentrs assuned authority under the Stipulation, the

ulttnatc decisicn-raklng authority relating to the cxanination or

re-examinatlon of claims under Section 85-2-2{3, }lCA, resiCes

with this Court, and ls not altered by thc Slipulatio'r.

It arust be recognlzed that the 1985 St,1pu1ation,

presenLed over one and one-half years ago, has nevcr been

fornal,ly acccpted by the ilontana Suprcoe Court. Evcn if the

Stigulatlog did control the aEeas o! claln cxanlnatlon and

rc-exaurlnatlon, tbcrc 1s absolutcly no provtslon ln thc

.St,lpulatlon rhlch authorlzes tbc DGpartucnt io'.undcrtakc thc

actlon wblcb lt nor sccks to'pcrforu.
Paragraph 30 of tbc SElpulatlon statss:

iwttbln a rcasolllblc t-lpe aftrr cxecutlon of thls.
lon of vcrlficatlon

proccdurcs ts act out ln tht! stlpulatlon, DttBC, ln
thosc basins sberr tcnporary prcllnlnary dccrecs or
prcllnlnary dccrrcs havo brcn lssucd, shall fllc e
icport rltb tha Watcr €ourt cotlparino tha PrQvious
ver lflcat I roccdures vltlt thc vcr

occ6u rc 3 ursuant s atiDulatlon
Tlt-wetci Court on i€s ot,n t{otion, on thc Eaqucst .

of, D!IRCr or on the regucst of any PGEson nay ordcr
DNRC to apply tbc proccdurcs adoptcd Pursuant, tothlr St,lpulatton to any of thosc bastns.'
(Enpberlr rcldcd) .

tblr paragraph claarly authorlzed only linited
comParison of thc olcl vcrificatlon proicdures rith thosS

Egcedurls adopted Eur lon. Slncc Ehc ne',r

procedures set ou! ln thc Suprenc Courtf s l{atcr Right ClaiB

Eranination Rulcs arG not adopted pursuant to the StipulaLion)

Exhi-bit, D 3)



paragrrph 30 docs not now authorlzc thc DNRC to coriPare thc old

vcrlficrtlon procadures uith thosc recently adopted by thc

Suprenc Court.

So that the linitei Depertnert e.ranination ari f lelC

of f lc! rrsources rnay bc utlli,zed. ln thc visest and most

ccononical fashlon, and to help thls Court assess th: '.acessity

for r'e-examination of aJ.ready lssued basins, it I's BEREBYT

ORDERED, that the Department and lts field office

staffs shall not undertake any furthar action to prePare or

submit an!;coluparlson rePott! ln any decreed basln, vithout tbc

clcar approval and authorlzatlon of thc Watcr Court.

. FoRTEER ORDERED, that tb: OepartEent qhall, rithln 30

days fron tbc datc of thlr.Ordcr, llls ulth thls Court a dctatled

llst of cvc:y already decrecd basln ln rblcb tbc Dcpartaent feels

a Conparlson rePort sbouldl bc con3ldcrcd by thls CourE. ..

FORIEER ORDERED, thlt for evcry basln set fortb on thls

fiit, thc Departucnt, thr1l lncludc a good-fllth estlnatc of thc

tiae required to PraPrrl the 'conparlsoa rcport' as scll as an

estlnat,c of tbr tt^ar yhlch yould bc rcguircd to r:-cxanlnQ the

partlculrr basln.
' DAIED thls 

7 
daY of Ausust, 1987.

t{. l{. Lesslcy /
Chicf i{at,Gr Judge /

-{-
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NEPARTMENI OF NATURAL RESOURCES
AND CONSERVAT ,N

?lD 3cxwlxotx. Govtl xot

-

TANA
DttlctEt t orttcE (.cll ....aata

ccttavrno, 0:ttlrctt
0rntor

r.l .s a.llt

l!r0 ta3? 3tltx lvtr.u!

AT
IAXA !aa:o ,r:i

July 29, 1987

Honorabl c Judge l{.1{. Lessl ey
PO Box 876
601 Baggarty Lane
Boz enanr nf 5 9715

Dear Judge Lc ssl ery :

In response to yous JuIy 20 t I 987 lctter to Bob Arrington
irqui ring about, the lrhit€r,ater Basin ( {0R) cI aims statusr our
departr0ent expects to apply tha trecently promulgateti Supreme
Court cl ain exanlEtlon rules to thc t{hitcrrater Basin as well as
other non-decrced basins thet, havc becn partlally or totally
verifled using thc foraer yat.r court vcrlflcrtion nanual. As
stated in Bob Arrlngtont s tlarch 19, 1987 corrcs5nndencc to touronly initial vertflcatlon uclng thc outdated verificatLon nanual
has been conpletcd tn tbat basin.

It is the Departrocntrs position that tha cl,aims exanination rul.es
recently adoptcd ry thc Supreoc Court, govern all erarnination
practlces and procrdures after July 15, 1987. Thc July 7, 1987
Supreme C.ourt ordcr seid:

The effectivc datr of thesc rulcs is JuIy 15, 1987. ?he
adopti,on of thcsc rules shall bc dccared Benporary untj,I
thc furthcr ordcr of this Courtr but shall govarn from
that datc thc pr.ctj,c! and proccdur e respecting ua-ter
cl airns eraninatlons bcf or c tha t{atcr Court and thc DNRC,
urless otlrcryisc or a:rended or mooified by this Court.

Theref orc, tbc DNRC bcli,eves that all non-decr ee6 basi. ns or
sub-basins rboulo bc re-vcrified using the neu ruJes. S!nce onl.v
che inittE verificatlon has been completed for the Hhi,t6,'aBer
Basin ({0f,} and othGr cssenti,al, verification exercises have not
been completcd, thG DNRC crpaces to apply the nev Suprer"e Courc
cLaim exanination rulcs in thej,s entirety for thc basin.

In accordancc vith tha Stiprrlation, casc bc advised that th!
NE-C Eac tlt- repofas fof decrccd basins conparin

e pEevlous varlllcttlon an SuPr emc Court €ramlnatl on
cedurcs before sdtc ng cl,ain cxaltinatlon for non-desiee

ba siIs. 3hc -BiEf _er

$rn$

clrttar::E lClrtcE
E:; ltct

ra(I at.arc':l

trt
0tv,l

rata ta Bhi-bi,t, 31



Eonorablc Judgc tl.lf, Lcsslqr
Prg. Z
July 29r 1987

ul rcs thtt . subs cl, alm re-cxaml.nation dccr e

sl ns. Deparuncnt Y the Itl son
orts y thl n e next fen h, ee Ks. or Creck at (4lN

cI ain eiam on comparls U

0r completion.

As Larry tsolman expl aincd in his June l5 r 1987 cC,tf irnati on
Ietter to 1rour rre plan to conPlete a proposed s:iredule of all
non-decreed basins or sub-basins to be examj,ned using the nerr
rules after the comparison reports are submitted. As mandated in
thc Staterlent of Intent for HB 754t clain examination for
t{hit6rater Creeh should bc scheduled aftcr thc Loret l'tilk River
({0O) and Beavcr Creek ({0tt). Thc DNRC realizes t,hat Turtle
Hountain reserved watcr rights m3y bc Present rithin the
t{hitenater BCsin. thereforc, as vith othe! basins containing
possible Indian resenrcd sater rights, a sub-basin may need to bi
iesignated to partition the Indian tesetved Hate! rights from the
noi-resenrcd Portlon.

tn sLmnary, the DepartraGnt bclicvcs th.t thc comElarison tePorEs
for decriea basins .s rqulred ry thc SttPulation must be
suhniEt:dr and rry subsequent reexaroination conducted prior to
clains era.nination 1n non-decreed basins. ?hc lrhit6rater Creek
Basin clalms as ccll, as other non-decreed basins Hould then be
examined using the new Suprene Court claim cxanination rules.
Th e nel, cl aim exara ina ti on f or t{hi ter ater Cr eek cI aims w oul d n ot.
be expected to requirc as nuch staff tinc as under the old
proces-s since sone examination cxcrciscS vil1 not need to be
re peated.

If you have questlons, pleasc call ne.

Dlv isi on

cc: Honorable Jean A. Turnage

G P: rmc
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August 18r 1987

Chtef Judge l{.1{. Lesaley
Hontana I{ater Cour ts
P.O. Box 879
Bozenanl l{T 59715 '

Dear Judge Lessley i

I an uriting to you in responsG to yous Ordcr of August, Tt 1987,
coneerning thc re-exanin.tion of .clains ln baslns curtently
issued as terDporary pralininary or prellnrinary decrees.

( ('
DEPAF.TIvIENT OF IqffUnAL fi ESOUP.C ES

AND CONSERVATiON

Tto 3cHwtxof N. Gov Ernoi rtto tASi Slztx AvENUf

ATE OF IANA 

-

In its Harch 31, 1987 opinion, the Suprene Court statedl

As vltb DNRCTc due process clainsr H€ do not have
a factual record that would establ ish an improper
exercisc by Urc rater courts of executive Poerers in the
guise of, judlcial action. t{c do havcr houever r the
stipulatlon entesad lnto betueen the DNRCI the Hater
courBs and oth.r partiel in cause t.tos,85-3{5r 85-{68,
and 85-{93 pending ln thls Cour!. In th.t stiPulatioor
in paragraph 25, prge 10, lt lt stated:

pursuant to sectlon g5-Z-2 {3, l,tCAr thc Hatet
court, after consultation uith DNRCr shall.
issue orders establishing titne franes tor the
corrpletion of vetification by DNRC and the
submission of ver if icati.on inf orma tion to the
cour t. The wa ter cour t order shall also
establish tlre specific e.Lencnts ol cach tyPe

3b
nxfi-bit

Initlallyr you have ordered that, the DepartEent not undertake any
further action to prepare or submit any comparlson reports in any
decreed basin without thc clear approvaf and authorization of the
Water Cour t. Af I Departrnent actlon to prepare or aubrn it
comparlson reports {n dccreed baslns'bas beased. Eoweverr as you
are 6Hi!€r a compar i son r epor t does not involve any
re-examination of clains but is an agency report developed to aic
t,he DeparL'uent in.its consulEations xith tha uater judges as to
the need to re-eraarine cLaims under thc rules adopted by the
Montana Supreme Court.
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Honor ablc Judge H.l{. Les sI eY
Page 2
August 18r 1987

of water f igf',t claimed lo be verif ied by
DNRC. The verification by DNRC shall be
I imited to factual analysis and the
identification of issues. The water coutt'
shall refrain from Participating in the
verification of claims by DNRCr excePt r:h'-
lrater court, uPon ProPer agplication and iur
good cause shownr maY enjoin DNRC frgq.acting
beyond its jurisdiction in the verification
Proce ss,

The language of the foregoing stipulationr occ€ded
ro by the chlef judge of the Hater courtr belies any
intention ot the erater court to overrlde or control the
day to day operations of the DNRC. The only effect of
the orders of July 23 and August 8r 1986r issued by the
water court ras to require the DNRC to desist from
naking rules under HAPA, a procedurc rblch rc have
already shosn to be beyond the Po$er of tbe DNRC in
th is cise. 

I
Again in the absence of a factual recoidr trQ f ind

no intrusion by the water courts in this casc uPon the
executive duties of the DNRC.

Thc Stlpulation contemplated .adoPtlon of, neu verification
procedures through the approprlate ncchanlsm. No mechanism was
adopted in t,he Stlpulation. Tlrc Supreme Court has noi, ruLed
that it is the aPPropriate rulenaking entity. As such,
paragraph 3 0 cl early au t,hor izec thc Depar Lnent to conPar e th e
ofa verification procedures rlth thosG adopted by the Supreme
Court. Briren if tha Stipulation had not Plovided for this, the
assertions that equal protection 'has been violated by
significantly different verification methods from basin to basin
would nandatc these comParison rePorts.

It may bc halpful if f explain my understanding of the
integrition o! Cfrc Stipulation -with the Suprene Co.ur t action on
the verificatlon rulei. Apparentlyr the seParation of Powers
envisaged by thc Hont,ana Srlireme Court ls that established in
the Stiputaiion; that is, thg Water Court sets the Paraneters of
claims e.\anination and the DePattnent performs the technical
work of examining each cIain.

Tlre Department cereainly agr ees that the 'sta-tutor.y PoHer of the
vra Ler judges to direct th6 proccss of ad judicat_ioa should not
and cnnnot be stipul.lted arrly'(SuPrerne Court Older "Adoptrng
wJicr--iii,:tit -CfaJ*' ti:tcminctioi RuIcs," Page 3) . S-tiptrl:Eion:
clnnoU :fr it> it..r..ry tlrr: tLJtuEory auttror i l,y or (luCy of tltc Cor.rr 

" A1/-t
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Honorable Judge w.if. LessleY
Page 3
August 18r 1987

or any agency. fhe 1985 Stipulationr signed by the Department,
the water Courtr ard others does not attempi to nor can i t
remove statutory authorlty frorn any of the signators.

Since the signing of the February 1986 Stipulation by the Water
courtr the Departnent has assumed that the stipul'-tlon provided
waeer Court guidance for the Department, regardi,ng our trater
right adjudication activities, including the preparation of
'comparison repoEts.' I arn not aHare of any action of the W3gs6
Cour t or the Supreme Cour t t,o change the ef f ect of that
Stipulation. fn factr the Supreme Court order of Harch 3I,
19871 r€cognizes the Stipulation. the l{ater Cour t, Order ot
August 7, 1987r is the first indicationr of uhich I an awar€r
that the l{ater Court belleves the Stlpulatlon slgned by the
Water Court to be tnvalld.
Apparentlyr the llater Court is atteraptlng to dlstingulsh betreen
verification procedures adopted pursuant to thls Sllpulation and
the Suprerac Court clain exaEination rules ln rtrq ittenPt to void
the stipulated nandate for 'comparison rePorts.i' Clearlyr the
intent of the Stipulation ras to have nel, claln exanination
procedures adopted. Tbc precise fornat of how these new
procedures Here to be adopted ras not identified
Af ter the S tipulation was signed r the Depar tment d il igen tly
proceeded to write neu clains examination rules. l{hen the neH
cI aim exani na tion rules sere draftedr the Depar tment made i t
clear that i t expected to adopt the rules pursuant to ilAPA.
Converselyr you expressed !,our desire that the l,tAPA Process not
Ee used. This conflict led to the Suprerne Court adoption of
those ruIe.s. Clerrlyr the new cl,aln exanination rules rrere the
result, ot' thc Stipulation. ,

Fu:ther, tbc Stipulatlon required the Departnent to PrePare
reports that conpara the previous verification rules Hith the
nelr veri! lcation procedures. fhe Stipulatton also sta:ed that
pending irnplenentation of the proceduial revisions desc:ibed in
Lfre Stipulitlonr.the t{ater Court rould not issue any preJ'ininary
or temPorary prelininary decrees. Conseguently, sinee the
adoption of- the Supreme Court vater right claim exanination
rules on JuIy 7, I987r the Departrnent has placed the hi'ghese
priority on completing these 'comparison rePotts.' The
Oepartment has clearly Jtated to the Water Court our intent'ion
to comply rrith the Stipulation in th,rB regard on several
occJ s i ons.

Quite f rankly, given the yell-documented history. of - tlrcitipul.rt,iott ind -ctaim exanrination rttlc devcl'oPfltcnt, I at't

;rrrliri:ad thilt thc l/.:ter Court norv teels that a t'li[[r::cnt

3y
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Honor abl,c Judge l{. t{. Les sI ey
Page {
August L8, 1987

approach is to be followed. certainly, brind adherence to thestipulation is unuise 1f better procedures are available.
!iowevgs, if t-he Stipulation is to be abandoned by the vlater
Court, then all parties to the Stipulation should be notified.
The Department is also concerned that your Order of August l,
1987, creates a factual basis upon which to base Ctre process ana
separation of poerers issues. Atthough this agency does not
intend to appeal the Orderr it must be recognized that the order
is a public record. Once the agency acts in compliance nith the
Order, there is created an irreversible exercise of the control
of Ehe day-to-day operations of the Department by the Water
Court. The Department lesPectfully requests that the Cour t
reconsider its action and vacate lts August 7, 1987 Order.

The Department agrees with the llontana Supreme Court that our
technical experti, se is indi spensable f or the bucce ss of t,he
adjudication process. The Department fully intends to cooPerate
with thc l{ater Court in furnishing our expertise. The agency is
nos! hapry to provlde you vith a response to lny.lnf,ormational
reguest yithout thc need for a court order. i As f menEioned
previouelyT such Orders controlllng the daily aetivities of this
agenqy only serve to create a factual record for attacking the
vifiaity of the adjudication process. On the other handr a
tequest for lnformation does not, contain the same controlling
connotation as an order and therefore does not jeopardize the
adj udication progr ara, and attains the same resul t--a timely,
d:rect and full response to your inforirational request.

Whethet you decidc it is nore responsible Eo vacat. your Order
in this matterr t,he Department,, by this Iettsrr hereby furnishes
t,o the Court thc subject infornation:

1) A detailed list of every already decreed basin in which the
Departnent feels a comparison report should be consiCerei b:;
thc CouEt.

Sincc thata lr no rray for anyonG to determine whetSer
re-exarnlnatlon of a basin should occur untll a comparison of t:':e
old exarination procedures and the nee exanination proceCures
occutsr the Department feels that a conparison report should bc
made for aIl of the basins curtrently in temporary preliminary
and prelirninary dccree (see attached table).
2l An estimate of the time required to prepare each compJrisor':

report and an estimaEe of time in which to re-e::cmine a
particul ar basin.

I
,
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Honorable Judge W.I{. LessleY
Page 5
August 18, 1987

Each conparison rePort is estinated to require an average of
three rleeks to PrePare. For the respective field offices that
vould be responsible for work j,n the <iecreed basinsr the anount
of time estimated t,o re-exanrine each basin is shown in the
a ttached tabl e.

I trust this infornation is responsive. f lor'; forward to
working si th you and your staff in the consultation Process
prior to a determination as to the need to re-examine the
subject cI aims.

ely,

"g%(/ryAdministritbr
water nesdJrces Divlslon

GF: rmc
a ttachnent

cc: Honorable J. A. Turnage, Chief
Honorable L. C. Gulbrandson
Honorable John C. Harrison
Honorable willlam E. Eunt, Sr.
Honorable R. D. HcDonough
Honorable John C. SheehY
Honorable Fred J. l{eber
Honorable Bernard l{. Ttonas
Honor abl e Robq r E t'1. llol tcr
HonoCable RoY C. Rodeghicro
Larry Fasbender
Larry Holman

I

I

I

Jus t ice
i

;

I
I

:

I

I
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ESTD,,ATE TI}€ REQUIRE TO
RE-D(AI,I,INE DEGI=D BAS i}IS

(Listed by Fiefd Office)

BASDT NAI€BASIN
fo.

6

36
I

I

i

I

,
{
I

F![^D OFTIC=
%

(PLCSOnTE )

B illings 43EM(U {3B
43e'
430'

43C

Boeeman
(1)

Glasgcn
(2t

Ilavre
(1)

Flelena
(21

sreet Grass Geek
Ilpper Yellorstone Rives
Eoulder River
Yellorstorre River be Ereen
Bridger Cr. t C!.ark Fork

Stillwater River

t{adiscn River
Gallatin River

Big Dry Geek
l{issowl River beEreen
llussdshcll t Ft. Feck

R ck Creek
Frenclman Creek

Sage Geek
WiJ'lor Geek
Sur River

Dearborn.River
Upaer Cl,ark Fork River
Eoulder River

larcr Clark Fork -t

Fishcr River
tbotenai River
Yaak River
Hiddle Fork Flathead R.
So. Fork Elathead River
9ran River

Judi tJr River
Upger ltrssclshell River

M}E RECUIPIDI

nont}', ( 0.8 years)
-.<,rorrtS ( 5.8 years)
nonUts ( 1.0 years)
months ( 0.9 years)

rpnt}ls ( 2.1 years)

spntis ( 3.3 years)
nonths ( 6.9 ye:Is)

1.1 years)
1.2 years)

0.8 years)
0.5 years)

9
70
12
10

25

39
83

(

(

(
(

41r
41H

tt0D
{oE

tloN
40L

ryIBER
OFq-Eg

711
4 r750

823
1r04 8

1 r716

2,775
5r590

21922
2t959

1,4 g{
{17

917
1 r{66
2,926

855
4 1652
1 r203

1,16I
233

1,384
99

178
124
557

5 ,203
5,643

13 nrnths
1{ months

t

9 rnontlrs
6 npntlrs

montjts
monCrs
rpnUrs

16 montis
{ mont}rs

20 monUrs
2 rontls
4 monUrs
2 monUrs
8 months

0.5 yeus)
3.0 years)
0.7 years )

1.4 years)
0.3 yea:s)
1.6 years;
0.2 years)
0.3 years)
0.2 ycarst
0.7 yecrs)

40c
4lN
4IK

11U
76G
OE

9 nonths ( 0.8 years)
15 npnths ( 1.2 years)
32 nronths ( 2.1 years)

KaIispell
(1)

Lcr'r l,5gg',s,11

(2)

76N
7K
76D
7618

16t
761
76K

(

(

(

(

(

1.1S

40A
28 rnonUrs ( 2.3 years)
32 montlrs (2.7 1'e:rs)

ExhiSit, F 1/
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F_r-Elp otTIG
(PEFSONIE,)

HiJes CiEy
(r)

I'tissoula
(2)

BASIN }IAI€

Beaver Geek
Littte Beaver Creek
Box Elder Geek
Little Rissourt River
Ydlarstone River bebreen
$ongre t Pqrder rivers

EI,IE R&UIRED

montls ( 0.5 yeas)
rPnths ( 0.8 years)
rnontlrs ( 2.1 years)
mor.tls ( 2.5 years)
:-,ri'J'ts ( 1.1 years)

rpnths ( 0.5 years)
ronttls ( 0.7 Years)
months ( 1.7 years)

BAsIN
l.D.

39c
39SJ
39E
39F
4?X

NU}B8
or

CIATTs

69{
973

2 r439
2 1944
1r{{8

708
11003
2 r4%

768 Fock Geek
76G, Flint Geek
7O,r '[iddle Gark Fork Rlver

i
I

6
l0
25
30
1{

6
I

20

.l
1

I
rFormrla used to estinace tirrc required to te-exanirE clalnts.

:

ST clairs + IR clains + El{ claitti + 9! cl.aints
Years'1*H!=:7====LiHi:3====:=1::5!:7=..=?::-1151::I

250 rorkim davs
year

lte tine reguired to ccrgletr te-e)(a,lilnation ls only .n astiJllater stnce
exterrsivc re-cxantination has not tekcn Place Previously, atd bccause no
r-e.ramlnatlon witl thc rerr Sr.pranre Cowt rules has been dot!.

E(hibir F r)
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August 62 1987

J. A. Turnagc, Chief
L. C. Gutbrandson
John C. Barlison
t{ilIian E. Eunt, Sr.
R. D. l4cDonough
John C. ShechY
Frcd J. t{ebcr
Bernard t{. Thomas
Robert H. Bolter
Roy C. Rodeghiero

EecEi
4UG , 

LACT

#g,Iili,,i,I,li,tffi

7i-nr-r,
g

Just ice

Gary Fritz
Admin ist rato r
Water Resources Division
tlt. Dept. of Natural Resources and Conservation
1520 E. 6th Ave.
BeJena, HT 59620

Dear Gary:

As you knov, and thc Orilar cnclosed, deals noe only
uith thc Basins already Gxanined by thc Departnent
under thc prevloug examlnatlon proeeriurcs. Purther
thc approprlatc dccrcc has not as yet been lssued.

This Order of thc t{atcr Court concerns ltself vith
that speciflc problen. This Order ls a lesult of
consultation uith all the othct wattr Judges and
considerblc time and conccrn. Pleasc act accordingly.

Sinccrcly yours,

.n,,"o
Chief l{ater Judgc

t{wl./j1
ENCL.
CC: Bonorablc

Eonorablc
Eonorablc
Eonorable
Eonorablc
Honorablc
Bonorable
Bonorablc
Honorablc
Eono r ab1 c

Exhi-bit N
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IN T8E I{ATER COURTS Or THE STATE OF }tO}rrANA
attttttiittttttrtttt

IN RE! RESUIIING ISSUANCE OP BASIN DECREES
AND ALLOI{ING I{O?IONS FOR RE.EXAIIINATION

tttrtttttttittttttrt

ORDER
It is this Court's intent to proceed fulry rrith the

adjudication of pre-July 1r I973 existing uater rights as the

Legislature has authorized and directed.

As part of thc ongoing adjudication, it is now
,

necessary for the Department of Natural Resources t Conservation

to resume thc clriat eraninatlon activitics perforned under

Section 85-2-2{3 }lCA. Slncc July 15' 1987, thls clain

examlnation process has been governed by thc Watet Right Claim

Examination Bules, lssued by the Hontana Suprene Court on JuIy 7,

1987.

The lssuc remalns, houever, ol the course to be

follored in thosc basins elready examinad by the Department under

the prcvious exanination proccdures, but noB yet i,ssued as the

approptiatc ternporary prcliminary or'preliminary decree. The

question lr uhethcr thGra ls a need for these basins Eo be

re-exaraincd, clthcr partlally or wholly, under the nev Water

Right Clain Exanrlnatlon RuIcs.

Thc detcrnination of uhethcr any re-exanination is

necassary to a ptopcr adjudication vill be nade by this Court,

subject to rcvlcr by thc t{ontana Supremc Court. As the Supreme

Ccurt has recently statcd:

Ddj-bit, N q {



'It hrc bccn suggestcd to us by counscl forthe Htshlngton Witcr pouer Corniany and for thc
llontlna Povcr Company, that the veriflcatlon
Procast that has been used heretofore is
lnadaquatc to lnsurc accuracy ln tha yatcr
rlghts dccrees and fairness to all claimants.
These partles suggest tha! the nec
verificatlon rules should be applicd equally
to .11 vater rtghts claims, including those
vatcr rights claims vhich have been the
subject of tenporary prcliminary decrees
heretofore entercd by the rater courts.

As ue have lnterpreLed (Section) 85-2-243,
l,tCA, and do notr lnterpret it, the DNRC is
required to rconduct field investigation of
claims that the vatcr judge in consultation
rrith the Departnent detcrmines rrarranE
jnvestigationi .... I It is clearly the
glatutJriv intent, thaffified
claims or Ehosc to be verified under the rules
nou promulgatcd, DNR

. .The rolc o consultatory
onIy. 3be DI.IRC, undcr (scction) 85-2-2{3,
llCA, ls tsubJcct to thc dircctlon of thc rrater
judgc' ln all lDatttrs pertalning to the
adjudication of cxisting vater rights.'

supplied).

The Dcpastment has rcccntly informed this Court that

legislativc reductlonr 1n operating budget vi11 drastically

reduce thc 1cvcl of flcld office clairn examination services and

personncl, apparently by as nuch as tvo-thirds. Under these

conditione it is logical that any substantial re-examination of

claims vill irapact thc cxarrination of nev basins.

On thc basis of lnformation provided by the DNRC, there

arG currcntly fivc basins in yhich thc claio cxamination Process'

undcr thc prcvlous 'vcrlflcation nanual' has been fully completeC

but no decree has yct becn lssued. Those basins arc:

E&ibir, N ?S



l. Basln {0X
2. Basin t3A
3. Basln {0C
l. Bastn {1G
5. Basln llC

- llhitevater Creek
- Shlelds River
- l{usselshell River belov .Roundup
- Jefferson River
- Ruby River

These basins are essentially ready to be lssued as the

appropriatc temporary preliminary or preliminary decreq. Any

decision to re-examine Ehese basins nolr, considering the DIIRC's

limited examination resourcesr should be nade only vhere there is

a clear necessity for such re-examination.

fo assist this Court in determining the need for

re-examination, it is hereby,

ORDERED, that the DI.IRC haY, uithin 30 days fron the

datc of this Order, Prepare and ftle rith thc Water Court, a

'llotion for Order to Re-Examinc' ln any of thc flvc basins

addressed by this Oriter. Any such motion shall bc filed in

accordancc uith the llontana RuIes of Civil Proccdure and Rule

1.II of .thc Watcr Rlght Clairn Exarrination Rules, issued by the

Hontana Suprerae Courtr July 7, 1987.

FURTBER ORDERED, that any such Hotion to Re-Examine

shal.1 incLudc:
1. A prcclre and dctailcd explanation of any .11eged

def iclcncics l,n the Previous DIIRC exani,nation of clairrs
undcr tbc old 'vGrif icat, ion uranual.'

2. A precisc and detailed crplanatlon of hov such
alleged aificiencles uould bc addressed and corrected by
re-eiarnination under the neu l{atet Rlght Claim Examination
Rules.

3. A rcasonablc, good-faith cstirnate of hou long.any
such re-cramination-y6uld takc, and hou rnany, fu]l-Cime
field off icc PcrsonnGl uould bc comrnitt,cd to thc
re-eraninatlon cffortg.

-3- D&i.bit N *b



FURTEER oRDERED, that tf
filed ln a particular basin vithin
t{ater Court rill conclude that the

re-exanine that basin.

l. I preclse atatenent detaillng hov any euch
rc-cranlnttlon cfforts rould affcct-the cxatination of ney
claing.

t

no l{otion to Re-examine is
the 30 day time frame, the

DNRC could find no need to

FURTEER ORDERED, that the DNRC shall not take action to
re-examine any claims ln any basin xithout the erpress

authorization and approval of this Court.
t

, DATED this b day of August, 1987.

l{. l{.. Less
?iatar

-{- exhi.bit H

+'/



?ED SCXwtxDt.}r, cov:rxot tlro EASt trr?x Avtxur

TVONITANA
Dlltclol'3 Otrtct (.Oa) ..ll.L',

August 1{, 1987
JiJSItgi urios

Dtttv6l, pgla

Eonorable Judge w.w. Lessley
llontana Water Court
pO Box 879
B oz enan, trlT 5 9715

DeaE Judge LessIeY:

f appreciatc the tine that you and the other uater judges 6pent
in formulrtlng the August 6, 1987 order regarding 'Resuning
fssuance of Basin Decrees and. Alloring l{otlona for
Re-Eraglinatlon. r

wG rill tate every rcasonablc actlon to forvard to you ulthin 30
days (whicb rc calculate to be Septeurbet 8r 1987) tbc'conparison
reports' on thc fivc basins ldentificd in l,our order. Given our
redueed etaffing, howeverr it tray be impossible to lneet that
deadllne. Be assuredr hoHeverr that it is out lntent to comply
dillgently uith your order in preparing these rePortE.

whil.c thls Department appreclates thc oPPottunity to file a

'lrtotion f or Order tg Be-Exaninc' ln any of these f ive basins r H€
Erust respectfully dccllne. tlc ate anxious to comPlete the
required'conparison rcport'for each of thc flve basins but feel
that any '!lotion for Ordcr to Re-Exanlne' should cone from
clainants in these fivc basinr or should be on tbe Courtrs oun
notion. Tbese clalEantg (there are norG than 15r000 claims in
these baslnr) abould have thc oPPortunity to revies our
'conparisca rcpOrts' and to Petition the WaEer Cour t for
re-eraminatlon.

Your order lndi,catcs that if thc DS:arlnenf does not subni.t the
subject motion ulthin 30 daysr then tlre Water Court trould
coniludc that there is no need- for re-examination. In declining
to aubroit such motionsr sG do not conclude that re-eramination is
unnecessaryr but that the clairnants should reviev tbe 'conparison
reports'and decide lf there lg eufficient teason to Present to
the Water Court notions to rc-exaninc or thaB thc Watcr Court
should deterurine on their orrn the need f or re-exanination.
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r,

go'norable Judgc lir.w. LesslcY
Pagc 2
tugust 111 19t7

He r,lll not take and have not taken steps to re-examine clains in
any basln yithout your direction. t{e have always rccognized
tnit, under terms of th€ Stipulationf any te-examination vould
tiXc place only uPon yous authorization. Quite franklyr I am

6uspr fsed at thi adanant tone of yolr order in thie regard r s j,nce
thi; Departaent has nevet 6tated or inplied that we t,ould
re-exanine clains Yithout yout approval.

I have onc other concern about your order. The Suprene Court
Order, ln adopting the water right, adjudication rulesr clearly
states that thosc rules ate intended to govern alL claim
examination activitieS of this Departraent. Yet !,our order of
August 6, 1987, rould indicate that in some instances the old
veiification rules uright be applied and that in other situations
thc Suprene Court clain exaninatlon rules rould be used I
dependihg on hos tbe l{ater Court reacted to notions for
re-exanination. Perhaps lt would be aPProPrlate for you and I to
visit rith thc Supreme Court to inforn thea of this dilemna and
ask their advlcc.

Once agalnl I uould 1lkq to expresg thls Departuentrg conrnitnent
to dlllgently cotrPly ulth your ordcr to PrePare- the 'comparison
reports,' I hopc you aPPreciatc that our reductlon |n staff
t llni ts our abilt ties to teact quickly to all demanits the Wate r
court places on us.

Sinc relyr

Gary Fri
Admini stEAtor
water Resources DiYlslon

GF: rnc

cc: Eonorablt J.A. firrnager Chief Justice
Eonortbli fr.C. Gulbsandson
Bonortblr John C. Earrison
Eonorablc Wllllan E. Buntr Sr.
FonorablQ R.D. ltcDonough
Eonorablc John C. ShcehY
Honorablc Frcd J. tlebcr
Honoreble Bernard l{. Thonas
Bonoreblc Robert til. lloltcr
tsonorablc RoY C. Rodeghiero
Larry Fasbender
Larry Eolnan

Exh:brt O
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D-.PARTMENT OF NATUEAL nESOURCES
AND CONSERVATION

?tD 3cxwtliDtx GOvtixot

AT IVIC\ITANA
tlrc t,a3? strrH Avt|,Ur.

DtttcTOl t Ottlcf (.oo) ....latt

Honorable Judge W.ll. LessIeY
tlon tana S ta te water Cour ts
P.O. Box 879
Bozenranr t{T 597}5

Dear Judgc LcssleY:

In eompliance $lth your ordcrs of August 6 and August 19,1987,
enclosed .rG rcports f,or thc fivc basins nentionQd in thosc
orderg ({IG, llc, {3A, lOK, and {0C). NotG that thc subnission
of thc sG rePor tt corapl lcs ul th thc deadl lnc of yout Augutt 6

Ordcr and is tuo rcekt ahcad of thc dGldllnr glvcn in your August
19 Order. ?hG report3 dcscribs thr rignlftcant differences
bctwecn Ehe Hatar Court vcrificetlon Danurl used to reviev clains
in these basins and the Suprcurc Court cxanination rules. Also,
each repott estimate! thc tinc thtt vould bc required for our
current rtaff to re-exaroine thc Particular brsln clalns using the
ncu clalns examinati,on tules.
you indicatcd in carlicr cor!cspondenc: that clairnants in these
basins shculd havc thc opportuni,ty to sub;.iB to thc tfater Court
"Hotions f or Re-cxaninatiolr. r $le att avail,ablc to assist the
tiater Courr in proyiding noticc to clainantr in thcsG basins that
tlese rePosts alc aveilabrc for t'hcir revievr !hd that they- have
the optibn o! suboittlng such notions. You nigh_t consrder a

notice sinllar in foruet to thC notice accoiPanying decrees.

Septembet lt 1987

I trust thaac rGportt are responsivc to !,oul Otders.
pleasc lct re ;DoLr.

S i nc.el elyr ,-7 ,
./'//'@/,i /24

Gary Frii2
Adminr stratot
watcr Resources Division

GF : rnc
encl,osuras
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t Aonorrblc Judgc lf.H. LesrlcY
\ Pagc 2

ScPtcmbcr lr 1987

cc: Eonorablc J.A. ?urnage, Chicf Just,ice
Honorable L.C. Gulbrandson
Honorablc John C. Harrison
Honorablc l{111ian E, Huntr Sr.
HonorablC R.D. llcDonough
FonorablG John C. SheehY
Honoreble Fred J. tfeber
Honorable Besnard l{. Thomas
Honorabl,e Rober t !1. Hol Ber
Honorablc Roy C. Rodeghiero
Larry Fasbender
Larry Holman
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MONTA}IA WATER COI,IRTS

October 19, 1987

Gary Fritzr Administrator
water Rights Bureau
Department of Natural Resources

and Conservat,ion
1520 East Sixth Avenue
Helena, HT 59620

Dear GaryT

un-

Encloseil please find my Order d:nying
re-cxaminat ion.

Wc will carefully consider thts Easln as we move
forward in its adjudication phase.

Bere re havc thc revie,e copy avrllable for Basin
lOC as your exaninalion uas flnishail. Furthctrr onc of
our water JudEcsr JUCAc Roy C. RodcAhlcro, is ruost
farnlllar with thls Basin. f , as Chlof t{atcr Judge,
havc vorked ln and an fanlliar viLh thts Basln.

Furtherr ee shall uork ln close contacl sith t,he
Levistorn Field Office during all thc adjudication
phase.

l

w r[l Juoct3:

Urta' I'rrautl llrat atar.
ci,a'lrsr w w Larrr?,
,O aort t
aot.?.^. r? tt?t!

tariT l;arar.l llil, aa.li
Je6Et l.'lar! U' lhaat,
,O 13, i:!
Cr,eo91. "r r316

Cb,r 7.n lrr.r ta.r.
Jv€S. toSar x |rorrrr
UnB€ri Ca{iry Ca/nnolaa
U!0r. rt lalt
lllla'rta^a l;t!i latli
Juaga lo' C. l€a.gr'r,D
lO lor gl
losrogc. Yt !fr:

'ffi,:n
Chief l{.ter,

Ht{L/crn
enct:.

cc: Honorable Jean A. Turnage, Chicf Justice
Honorablc L.C. Gulbrandsoor Justice
Honorablc John c' shechYr Justice
Bonorablr Bill Bunt, Justicl
Honorable John C. Barrisonr Justicc
Honorablc Russcll llcDonough, Justlct
Honorable Fred Websrr Justice
Justlce,/St,ate LlbrarY Eullding
215 N. Sandcrs
Helcna, Itt 59620
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\
IN THE WATER COURTS OF THE STATE OP }'IONTANA

LOI{ER I,IISSOURI DIVISION
I{USSELSIIELL RIVER BELO"{ ROUNDUP BASIN ({OC)

trttat tttrtttt ttttt tttt ttt
0fi.
a

JUtIlft UiDS Oty5llh
oilytn. coLO.

IN THg MAT?ER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OP ALt THE WATER, BOTg SURPACE AbID

UNDERGEOUND, WITHIN THE }iUSSELSHEtL
RIVER DRAINAGE AREA BELoI{ ROUNDUP,
INCLUDING ALL TRIBUTARIES OF THE
I'IUSSELSHELL RIVER BELOl{ ROUNDUP IN
I{USSELSAELL, PETRCLEUIT, GARF I ELD ,
FERGUS A$D RCSE3U0 coUNTrES, l'loNTANA.

ORDER - BASIN {OC

Basin {0C, tlusselshell River Below Roundup, has been fully
examined by t,he Dcpartment of Hatural Rcsources anC

Conservation, (DNRC), unilcr thc proccdurcs and nrcthods stt forth

ln thc 'Vcrification tlanualr. A 'Revlcu Copy' of the

temporary-preliminary decree for this basln vas Printed by the

DNRC anil sent to this Court on Novenber 1{r 1985.

After this Basinrs Revieu Copy was sent to this Courtr the

DSRC asserBed ils desirc to adopt ner examinatlon procedures and

methods pursuant to thG l{onEana AdministraBive ProcedurGs Act,

(ilApA). This Court Bhcn lssueC tuo Ordersr ona datei July 23,

19 86 r 3t1d thc otlrer dated AugusB 8, 1986 r which prohibit'ed the

DNRC anC thG B,olrd of Natural Resources and Conservation fro;r

adopting th: cxanination procedures undcr thc }IAPA. Thc DNRC

and Board appealed these Orders.

After briefing and oral atgunGnts, the l{ontana suprcnc Court

lssucd its dccislon on litarch 3lr 1,987. lhs Suprerne Court'g

dccision affirmed the l{ater Court Orders !n all rcsPects.

W
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Furlherr the Suprena Court hcld that undet Etction 3-7-103, Hq^,

thr poeer of rulemaklng ln thls area reslded vith thc ltontana

Suprenc Courtr and not the DNRC. fn Re thc AcEivities 9f tha

De-oartnqn!:llt!!!llJ Resources and Conservatlon ct a1. ,

FtT _, {4 St. ReP. 50{ (Decided Harch 31, 1987).

Accordingly, this decision furBher ordered represent,at,ives

of this Court and thc DNRC to meet and draft proposcd

examinaBion rules for consideration and Possible adoption by the

Supreme Court. The authorized rePresentatives did meet and the

proposed exanination rules were timely subtoitted to the Supre:re

Cgu rt.
On JuIy 7, 1987, the llontana Suprene Court issued

Ado-pting tfatrr Richt Cl-rl:n Examination Rulcs, Causq No. 85-397.

This OrCer stated that thc neu Exanination Rulcs would bccone

effective on July 15r 1987r tDd uould be dcened temporary unEil

Ilarch 15r I988r rhd provided for a cohnenE Process. '

0f particular irnportance herer the Supremc Courtrs Ordcr

further held that under Sec. 85-2-2{3, llCA, the l{atcr Judges

have sole authority to dec.ldc uhcn a vater righE clain ls to be

exanined inpartially by tht Slate. Ihis includes the authority

to oeter:nine she--her thosg claims r nhiCh have already been

exa:ined undcr thc 'Vcriflcation llanual" proCedurcs, should be

re-exarinecl un le'. the 'Exa,tination Rulcs' adop:ed by the Sugrere

Court.

As the Honiana Suprenc Courc stat,ed:

an Order

'As ne havc int,crpr:ted Sec. 85-2-2{3, l{CA,
and do nou lntcrpiet tE, t,ha DNRC ts laguiredto rconduct field lnvestigations of clains

-2-
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that tha y!tcr Judge ln consultetlon ylth thc
Department dctermincs uarranE
invcstigatloni....I It ls clcarly the
strtutory lnt,ent, that as to pas! verlfied
clains or those to be vertficd under the

. ruleg non promulgated, DNRC raay consulB ulth
thc yatcr judge about such verificatlon but
the final determinatlon is to be made by the
water judge. Thc rolc of DNRC is
consultatory only. The DNRC, under Src.
85-2-2{3, llCA, 1s I subject to the direction
of the vater judg:r ln all nrtters pertaining
to thc adjudication of existing nater
r i.9hts . "

Order Adopting t{at,er Right, Claim Examinatigl
:r.-z-5.

By a let-.er to this Courtr d.ated July 29r 1987, thc DNRC has

expressed its position that all clainsr ln a1I current,ly

non-decreeil basinsr should bc re-exanincd under thr new

Exanination Rules. fhis lncludcs those basins uhich havc

already been fully cxamincd uniler thQ 'Verlf ication ltlanual'

proceduresr but not ylE issucd as a formal decrec

No other clai:nant or intarested party has indicated a need

or desire for re-examinaticn.

In response i,o thc DNRC's July 29,1987 letlelr thls Court

issuad an Order on August 6,1987, rhich addressed fivc basins

alrerdy exanincJ unier thc Verification l{anual. This Order

directed the DI\BC to subnrit a'!lotion for Order to Re-Examine"

in any of thc flve basins wherc the DNRC felt re-examination \das

necessary. The purPosc of that Order uas to assist this Court

in deterrnining the necessity of any re-exanination.

Spccif ice1l,y, thc Order requircd any such l{otlon to include:

'11 A pracise and dctailcd explanatlon of qny-alleged
deflcienclel tn thc prcvious DNRC axamination of cl,aims
under thc old 'verification manual'.

-3-
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2l A grcclse rnd detallad explrnatlon of hou ruch
alleged deflclcnclcs vould bc aCdrLsscd and coritctcd by
re-ciaminaElon under t,he new l{atcr Right clrtn Examination
Rulcs.

3). A rcasonablcr gooit-taith estimate of how long rny
such re-exanination vould taker rD3 hou rnany full-Einc'fieid
office gersonnel uould bc committed to thc ic-exanlnatlon
cfforts.

{). A precise statenent detalllng hou any such
re-exanination cfforts would affect Bhc examlnation of new
clains.

The DNRC subseguently declined to submlt, any such llotions.

The DtlRC, by . letter daLed August lil, 1987 r toolr the position

Bhat any such llotion should co:ne f rom somc othcr clalnantr or

upon this Courtrs own l{otion. Ths lettcr furthrr stated tha!

claina;rt,s in thc f ivc basins should bc al,louedl to revlsu a

'conparison reporE,' prcpared by thc DNRC end prtltlon th: lfater
I\ Court, for re-cxamination on that, basis.

To assist the Water Court ln deternlning thr nGc.sstty for

rc-exarnination r and undcr thc authorlty of Sec. 85-2-213, I.ICA'

this Court issucC a second Order on August 19r 1987. lhis
second order di,rectsd thc DNRC to fllc ! slaLancnt uith this

CourE detailing .ny subgt,.ntlal. diffcrenccs bctrcen thc claim

exanination procedurcs see forth in the WaBcr Right CIaim

Examinarion Bulcs and those conducted in tht fivc basins

pursuanE !o ttro tVcrlfication Hanual'. FurEhcrr thc DNRC uas

ordereC to estinate the tirne nEcessary for re-ereninaBion unCer

the ncw Rules.

On Septen5er 8r 1987r thc DNRC submitted sEatcnlnEs cnEitled

, 'Comparison Report,s' for thc flvc basins. Each of tht flvt
(

reports rrc rssentially identical as to both forn and substance.-r- sb
E<hi.bit R



Aftcr I carcful rcvicr of thc Comparlson R:port submiLted

for Basln {0Cr llusselshell River Bclou Roundupr thrrr is no

apparent neclstlty sufflclent to Justlfy thc costs of

re:exaninlng t'hls basln.

First, although the DNRCTS staErrnent, for this Basin lists
nun!rous 'substantttl dlffcrQncQs', this Court is noi convinced

that the diffcrences tre as graatr ot ts substant,ial as the DNRC

contends. Thc DNRC's regorE enphasizes lncreaseC authoriEy to

conEacE clainanLs and conduct field investlgations as

substantial dif f erences. Howev!r r a caref ul anil cornplet,c

rcading of thc Verification l.lanual, discloses nany situations

rch:re the DllSC uas alrerdy authorized to conttct clai:nants. The

incrcesc in cl,ainant contacB un6cr tha nev Rulcs docs not a-opear

to bc subst,tntltl,.

Concerning flcldl lnvestlgatlons, thc ncu Rulcr provlde t
fornal process uhereinl upon I{at,tr Court tuBhorizatlon, the DNRC

may conduct a ticld lnvcstigaElon lf lt provides noElcc of the

inv:stigation to the clalmant and thc WaLtr Courtr and tf the

wat,er Court dces noB cxprtssly prohibit a Particular

investigation. 0n thls polnt, the llonEana Suprcnc Court heLd:

'Tne Wat,ar Court has thc Poycr and authority to control anC

terninat,e f tcld lnvcstigat,ions.' RuIc 1.II (9 ) , glatcr RighE

Cla in Eraninr.;lon Rulcs, (Ju1y 15, 1987 ) .

Although therc nray be addltional lnformation ga:hered as a

result of incre:sed ficlit investlgatlonsr such invcsligations do

not necessirily havc to bc conducted bcforc a dGcrQ! ls lssueC.

It is clcar that this Court may Gltll ordtcr a fleld

51
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t..'

.t In avrluritng thc nccdt to rt-Gxanlne clllns ln thlr Beslnr
?

, the tgnc rnd Doncy necesstry to pcrforn thtt task uas of coursG

gtven propcr contlderatlon. Durlng lht 1987 Uonttnt Lcglslatlvc

Sesslonr thc DNRC rupportrd tnd cxPlrlenced e fifty pcrclnt

rnonsEary reductlon to lts adjudication rtlateal servlcas.

Part,ially as r result of tht6 reductlonr tht DNRC now estlmates

that, lt vould talte 1.5 yearr to rc-eranlna Basln {0C. This

figure assuncs that thc apgroprial! DNRC field offics vlll be

prrfornring no other uork for thc Court during that pcrloil of

ti:nc. This dcJ.ay in thc cxaminetion of neu bastns ls natle norr

crltical by thc ccnsideration thal no ner claln cxamination hss

been conducBed ln t{ontana since Februaryr 19a6.

It is tbis Court'g dccision that no clalns shoulct bc

re-cxaninecl by the DNRC abscnt a clert rhoutng of ncccsstty.

( ttrc statenent or 'conparlson r.portr subnlLtodl by thq DNRC tn

this Baslnr as uell, ar this Courtrs oun rrvicu of thc

contr!stlng proccduras, has not dcnonstrated or supported the

nerd !o r=-exaaine clrins ln Basln a0C.

Absent this shouing of nrc?ssltyr this Court cannot justify

tle costs |n terns of-tlrnc and noncy vhlch uould be raquirec to

:a-exanine this Basln.

Alleged dlctlcicnt or Grroneous cl,ains in Basin 40C nay stiIl
br obj:ct:C tr r and subJGctld to judicial scruti,ny anC rcview at

that tlnc. Frriher, many ol ths factual contradictions

currcnlly cris:ing ln Basin {0c, if not objecteC Eor cen sti'11

bc revlcucd upon thts CourBts own notion.

5YD<}ribit R
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Accordlngly, lt lc EEREBY

ORDERED thrt no rnenber of the Departnent, of Natural

Rcsourcer antl Conscrvatlon ghall takc rctlon to rc-examinG any

cl'aln ln Basln {0C undrr the t{ater Rlght Claln Eramlnation

RuIesr nithout the cxprrss permlsslon and direetion of this

Court.

FURTtsER OR9ERED th.t nithln 30 days from thr datc of rhi,s

Order, thr approPriaEc DNRC fleld offica shall inspect the

'Review Copy'for Basin {0c, and shal,1 PreParQ t uritten lis: of

all clerical or typographical correctlons vhlch thc ficld offi,ce

bcllcves should bc nadr prtor to d:crcc lssuancc. This 1is:

shall be sent to the Watcr Courtts office in Bozenan as soon as

it ls complcted.

This Ordcr lr lssucd vith the concurrcnc. rnd apgroval of

thc Eonorablc Robrrt, H. Eoltrrr Eonorabll Roy C. Rodcghlrro and

Eonorablc Bcrnard l{. Thonas, WaEer Judgcs.

DAIED .ot, ff day of octobcrr 1987.

Chicf lfatcr Judgc

cc: tilr. Gary Fr1tz, Adnlnlstrrtor
DNRC llatts Easourcrg Bursau
1520 Eart Slrth Avtnue
Helena, ll? :9520

Honcrable Jean A. turnagr, Clicf Justicr
Honorable L.C. Gulbrandlon' Just,icc
Bonorable John C. Shc:hY, Jus!icc
tlcnorable Eirl Bunt r JusEtcc
ttonorablc John C. Harrlsoor Justicc
Honorablc Russcll llcDonoughr Justicc
Eonorablc Frcd lfebrrr Justlcc
Justica./St.tr Library Builcltng
2I5 N. Sandcrs
Helanar t{T 59620
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APPENDIX VI

RESPONSE TO COMMENTS OLI JULY 29, 1988 pRAF? REPORT

El_T_rmNEVALUATION OF T,IOTiTAI{AIS WATER RIGHTS
ADJUDICATION PROCESS
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?ITLED
"rvAi,uaitoN oF uotgtexA's lietnR nlculs

ADJUDICATIOII PROCESS"
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COI-IMENT OF THE I'IONTANA WATER COURT

DATED AUGUST 9, 1988

The Final ReporE addresses this comment beginning at
page 13.
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COMMEI']TS OF THE MONTANA DEPARTI4ENT OF FISH, WILDLIFE & PARKS

DATED AUGUS? L7, 19BB

Pages 1-2 -- Separation of Powers

1. The Montana Supreme Court held in In Re t'latter of AcLivities
of DIJRC:

o f n the ver if ication of clains DI'IRC has no independent
executive discret ion or author ity.

o DNRC had presented no factual record to dernonstraLe

tlater Court interf erence w j.th DNRCTs executive powers

which may have been corimitted to its executive discre-
tion by the Legislature.

2. DIIRC's role in the verification of claims in the adjudica-
Eion is as a fact. finder for the judicial branch.

3. Since DNRC is powerless to exercrse discretionary executive
authority in its claims verification role in the adjudica-
tion, Lhe L'later Courtrs use of DNRC in a judi cial role does

not violate the separation of powers doctrine.

4. If the Water Courr interferes with DNRCis discretionary
executive functioning (e.g., in its roles as claimant or

objector) or ninLerferes wit.h its day-to-day activitiesrn
DNRC can make a factual record and prosecute an appeal.

Pages 2-3 -- Adequacy of Cla.ims Exar,rination

1. See l{right uater Engineers' report (Appendix I).
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2.

1.

I E is beyond the scope of the study to determine or to
nsubstantiate' why free nen do not avail Ehemselves of a

judicial opportunity to protect their rights.

Page 3 -- Variense in Verifica!_ion Procedur-

The ultimate logic of this comment. appears to be that when-

ever any revision is nade, all prior work must be redone.

The Iaw does not require such a result.

2. We found no lgga1 signifj.cance Eo !he variances in the pro-
cedures, not that they were nnoL significant." Legal sig-
ni.ficance connotes violation of substantive due process or

equal protection of the laws applicabion of different
standards to similar individuals with no rational basis or

in a discriminatory rnanner.

i.le observe that all of the nupdates" Eo t.he ver j-f ication
procedures apparently were rnade with good reason r Ilot arbi-
[rarily and capriciously. Tirese c[anges also were predomi-

nently the resulb of DNRC reconnendations.

If a clainant can demonstrate ttrat changes in the verifica-
tion procedures have resulted in the issuance of a decree

depr iving him of the r ight to which he is entitled, the
judicial process affords hin a remedy to correct the matter.

Page 3-_-- Inadequate I'trotice

I'Io response requ ired.

Page 4 -- Water Court Efficiencv

Both the oraft and the Final Report address Lhe issue

the Study oesign. The question of accuracy of decrees

addressed in other sections of the Draft and Final Report

4.

1n

IS
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Pages 4-5 -- Water Court Constitutional_itv

1. we acknowledged the rationale of Mr. Maclntyre's analysis,
but pointed out that a contrary analysis is at least as

sound and is a good deal more pragmatic.

2, Either lhe Departnent or DNRC cou1d, if they choose, seek

judicial resolution (e.9. writ of prohibition) of this
issue. I t is an issue the cour t, not the Legislature,
should decide.

3 . Wh ile the const ilut ional convent ion may have included
inpassioned speeches about the importance of electi.ng
judgesr the 1972 Constitution provides for courts otherwise
ocreated by Iawn in addjtion to the distric! courts manned

by elected judges.

Page 5 -- Accuracy of Final Decrees

1. We interpreE !he Study Design differently than the Depart-

ment does.

Page 5 -- Povider River Decree

No response required.

Page 5 -- Abandonnent Presumption

1. The nsubordinationn of late-fiIed claims is simply an

option, not a reconnendation. ?he LegisLature 1ega1ly

could ignore the pIighL of the nlate filers.n

2. The legatity of incorporaEing late-fi1ed claims witlt permit
systen rights has not been studied. The scope of the Study
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I.

Design does not include analysis of remedies for the lega1
effect of Ehe conclusive presumption of abandonnenE.

Page 5 --. A_ceuracy Observation

The survey does not use the adjective grjss-Iy; that is a

Department interpretation .

There is no substantiation for the proposition that 'It]he
lawyers . fu11y understand the inadequacy of the Water

Court'S procedures.n Tiris is a Department conclusion which

criticizes noE the CourE system, but. the judiciary. The

objectivity of our study has not been affected by the views

of some nembers of the Bar. Their views are useful but not
dispositive on any of Lhe instit.utional issues we studied.
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COI"IMENTS OF DEPAR?MEI.IT OF NATURAL RESOURCES AND CONSERVATION

DATED AUGUST L7 , 1988

Pages 1-3 -- General Conments

Our charge was to offer the Committee recomnendations
remedial measures, if required, which in our judgment pr

vide legally effective institutional options shorE

another massive overhaul of the adjudication procedure.

The Study Oesign ca1ls for us to recommend legislation, not
guarantee its passage. DI'IRC suggests that because we can-

not guarantee that our recommendations for renedial measures

on renotice and hist.or ical use tests will be enacted we

should have not suggested a remedial approach but should
have recommended starLing the entire adjudication process
over. No recomrnendation for legislaEive change is 1008

guaranteed of passage in any democratic forum

our suggested remedy goes to histor ical use, not pr iority
dates . The stale facts concern ing pr ior i ty dates are a

price for having delayed the general adjudlcation of rights
for over f00 years. DNRC and others have not indicated
greaE factual concerns with pr ior ities anyl/ay, only wiLh

amounts of diversion and irrigated acreage.

The availabil ity of adequate ludic j.a1 remedies is the
essence of IegaI adequacy of any judicial procedure. rf,
as a matter of policy, the legislature were to detertnine
that requiring a claimant to pursue iudicial redress is
'callousrn the Legislature cou1d, as a r:tatter of policy,
ease that blow at taxpayer expense. nFairnessn as a concept
is different from due process and legaI sufficiency. By

analogy, is it nfairn Lhal l'{ontanans rilust verify the

of
o-
of

2.

3.
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1.

accuracy of their properLy !ax assessments and appeal any

errors through a judicial process? Is it "fairn that
Montanans must avail themselves of judicial remedies to
oppose land zoning decisions? Policy is a matter for the
legislature to decide upon after reviewing this reporE.

Paqes 3-4 Comment I

The F inal Report sets
suggested in the Draft.

forth nore fu1ly the reasoning

See the responses at page

separation of powers issue.
vI-3 above concerning the

held that DNRC in performing
no independenl ( executive )

adjudication process.

3 . The i.lon tana Supr eme Cour t has

its verification role has

authority or discretion in the

Given lhat prior Court decision, and DNRC statutory duty to
perfori',r a facE finding role for the Court, the question
becomes wheEher Lhe Water CourE is aEEempting to control
DIIRC in its exercise of other powers granted it by the
legislature. We found no evidence of such attempts. The

Water Cour t's " control" of DNRC has been 1 ini ted to the
confines of DI{RCrs role as a fact finder in the adjudica-
tion. Moreover, if there should develop any intrusion by

the WaLer Court into matters committed by t'he Legislature
to DNRC rs execuEive discretionr w€ are satisfied that the
Montana Suprene Court could be expectedr oo the basis of a

factual record demonstrating such an intrusion, to correct
the problen.

Pages 4-5 -- Conment 2

1. See I,Ir ight !,later Engineers' report (Appendix I ) .
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Pages 4-B -- Comnent 3

The central thrusE of Dt'trRC's concern again is 'f airnessn in
a policy context.

The time conpression of expediting the adjudication of 100

years of appropriative experience ineviLably hiqhlights
changes (inprovement.s) in procedures that would not be as

noticeable if the adjudication spanned the history of appro-
pr iative r ights in Montana. The rapidit.y with nhich the

l,lontana system has evolved, not the f act of i ts evolut ion,
is the cenEral reason for the Concern expressed by DNRC.

Technology and process wiIl invariably evolve and not remain

static.

The F inal Repor t has been rlrod if ied to ampl if y our reason ing .

Pages B-9 -- Corament 4

1. DTIRC r',iakes a val id point about the Water Courtrs past prac-
tice of internalizing its records concerning changes Lo

decree draf ts. Awareness of how the I'later Court has or has

not changed a claim riay be interesling, but such knowledge

is not eSSential to the objection process. Claimants know

from the abstract of their claim if the Court has changed

their claim. Those concerned with claims of others should
conducE their own investigaEion and cannot and should not
rely simply on the f act that a cla im was ciranged or not

changed by the Water Court in deciding whether to file an

objection.

Pages 9-10 -- Comment 5

I. The 1ega1 suff iciency of the adjudication process is not
inpaired by failure to provide notice to those who have

3.
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1.

2.

chosen not to be parties to an individual claim proceeding
of the pendency of precedent setting issues in that proceed-
ing. The traditional rnethod of keeping track of such pro-
ceedings is to become a party thereto. Should the legisla-
ture decider ds a rnatter of policy, that providing such a

service to Ehe publ ic is des irable and that the cost of
such a program is acceptable, it could provide for such a

program without impairing the process.

Pages 10-11 -: _9omment 6

Even a lC0t accurater final decreed water right should be

subject to historical use inquiry if it is changed in the

future. The decree reflecrs max inura draft on the r iver ,

not the average amount needed or used year-by-year in the
exer cise of the vrater r ight .

I,Ihetirer to si:end the tiine and noney up front for a nCadiI-

lacn adjudication, when riany or most of the water rights
wiIl not be administered for years, if at all, or to address

enlarged use on a case-by-case basis when and if users
attempL to enlarge their ditch ( to diver! their maximurn

'papern decree), lengthen their ditch ( to irrigate npaper"

acreage), or change their rights to new uses is a policy
judgment. The reconnended remedy places the econornic burden

of addresslng enlarged use problems, if it ever becomes

necessary, on the water users seeking to gain from such an

enlargement of use on the case-by-caSe basis rather than

having thaE burcien born by the }{ontana Eaxpayers generally.

If final decrees contain substantive errors, affected per-
sons wilI have to nlive with' those problems. Finality is
a principle whicii has virtues and burdens.

3.
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Pages 11-13 -- Comment 7

We agree with DNRC Ehat no federal standards of accuracy
for the adjudicaIion of water rights have ever been enunci-
ated. Mccarran does not deal wj-th accuracy as an issue for
either federal claims or for the rights of state claimants.
The only discernable 'federal standard' under McCarran is
whether the state pr oceed ings are " adequate to r esolve
federal claims.n There is 1itt1e federal or state case Iaw

guidance on what that means. The U.S. Supreme Court has

upheld both Colorado's o1d ngeneral' adjudication schene

and its newer 'ongoing" ad judication process. l.leither of
those processes involve( d) fire automatic, extraordinary
detailed factual inquiry iuto all claims which is a part of
the Montana process; such Scrutiny occurs in Colorado only
when other users appear and participate in the adjudication,
which occurs in about 149 of the cases.

A careful review of federal case 1aw, including Wvoming v=

Nebraska, reveals the total absence of any judicial author-
ity supporting any standard at all, much less the 10t figure
attributed to Frank Trelease in the comment.

The remainder of the conment is addressed in the F ina 1

Report. It should also be noted, however, that the renain-
der of the comfilent deals largely with concerns DNRC seems

to have about. how the i{ater Court will perform in its ro1e,
not wi.th what the Courtrs role is or should be. As we have

pointed out elsewhere, the liater Court sysbem provides ample

oppor tun iE ies for anyone, whether cIa imant or ob jector , to
have his day in Court to protect his property interest and

to have any judicial error affecEing that interest cor-
rected, if necessary. The policy alternative would be to
provide a nmandatory adversary' at state expense, if the
State of MonEana wants to take on the burden of assuring

2.

3.
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its water users that their interests will be protected by

the State.

Pages 13-15 -- Commen! 
-8

l. Whether to 'protect" a1I users' interests through a state-
funded adversary or to require users to inquire into the
claims of senior rights is a policy decision. Certainly, a

mandatory adversary could be expected Eo increase the Ievel
of accuracy if accuracy were made a contested issue.

Pages 15 -- CommenL 9

t. By operati.on of Montana

decree is 'f inaI" unless
federal and Indi.an claims.
on the question of Ehe fina

statutory law, no adjudication
it incorporates or disposes of

The Study oesign focused only
Iity of the Powder River decree.

Paqe 15 -- Comnent I0

1 . I.Ie do not dispute t.he accuracy of DNRC I s estimat ion of
decreed claims. Our estimate of I03r000 claims being n in
processn was derived fron Water Court interviews and was

stated with no inten.t to r,rislead anyone. DNRCTs numbers

are comparable with our understanding of approximately
I03r000 being 'in process' -- 69,592 decreed claims plus
35 r 509 examined claims equals 105 r 101 claims.

Page 16 -- Conmen_! 11

We do not dispuLe the applicabtlity of the Rules of Civil
Procedure and Evidence to the Water CourE process, and our

findings should not be interpreted to inply that those Rules
should not be applied.
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We find no pattern of i,Iater Court activity designed
deprive litigants of the benefits of those Rules.

Pa.ge 17 -- Comment 12

l^Ie found no institutional impedimenE to the processing of
whatever federal and Indian reserved r ight cla ims may

require the Courts' attention aft.er the completion of the
compacting process. i'Ihat. changes in claims examination
ru1es, if dnYr rflay be required to handle those claims can

be dealt wiLh by the Court then.

Page 1?-IB -- Comment 13

The Final Report addresses this concern

Page 18 -- Conment 14

Finality of the judicial confirmation will be bot.h useful
and burdensome.

Page 18 -- Commenl 15

LO

I.

I. Montana law currenEly provides
rect or amend substantive judic
60 (b ) , M.R.C.P .

mechanism to cor-
pursuant to Rule

a 1 imi ted
ia1 errors

Dl'lRCrs comment mixes up cler ical and subsEantive error. As

stated in the Draft, if the decree as entered is erroneous,
as evidenced from the record ( e. g. , the cla im, transcr ipt,
etc.), it r,lay be a clerical error. Thus, a point of diver-
sion migirt be decreed to be seVeral rniles downstream frorl
the actual location evidenced by the claim or other evi-
dence. A user reviewing that claim in a prelirninary decree
might not object to it based upon its decreed location. A
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1.

?

4.

TS

to
or

)

correctlon to the actual diversionT then, on_ paper would

alter the diversion and return flow, perhaps to Ehe apparent
detr ir,rent of other users . I f the error is so substanEial
that other users could be said to have been mislead, the
jurisdictj.onal basis for the final decree is questionable.

Paqe 19-20 --_ Comment 16

see responses at pages vI-5 and vI-6 above concerning
abandonrnent presunption.

Pages 20:21 -- Comnsnt.17

DI{RC i s correct in poi nting out the Water Courtrs use of
standarcls for flow rates. The Final Report has been revised
to reflect that clar ification.

DNRC examines claims as a judicial function, and it
within the discretion of the Water CourE to decide how

mal<e findings on the facts that it gathers through DNRC

otherwise.

nGray area remarksn permit potential objectors to n issue
spotn preliminary decrees. Thus, the Water Court has put
the burden on other users and DNRC ro object to such clains.
This is not unsound.

The essence of DI'IRC's commenE seens Eo be that i f s ver if i-
cation infornation should autonatlcally rebut the prima

fa-cie evidence value of a claim. l1ie are not convinced thab
result reflects legislaLive intent, nor is it. reguired for
a legalIy sufficient result.

q The "useful purposeo of a pr.ima facie claim during the pen-

dency of the adjudication extends to the potential uses of
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the clain beyond the adjudication, such as in the sale or
districe courtmorEgage of property and, potentially,

administration of undecreed rights.

Paqe 21 _-- Cor;nent 18

1. The administrative possibility mentioned by DNRC is a good

one, and was considered to be obvious. The Final Report
has been revised to reflect such an option. Proposed legis-
lation appears in Appendix IV.

Paqes 21-23 -- Comnent 19

1. ble are unaware of any dismissal of the subject Iitigation.
Therefore, the litigation 'resolved' by the stipulaLion
appears to be sti11 pending before the Supreme Cour t so

that DNRC or olhers unsafisfied with the impler,rentat.ion of
the stipulation can press for its express approval or

resuriie litigation of the issues.

1n
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COI.1I4ENTS OF THE COI']FEDERATED SALISH AND KOOTENAI TRIBES

DATED AUGUST L7 , I9BB

Pag_es 2-20. -- Separat.ion of Powers

1. See Responses at pages VI-3 above concerning this subject.

2, The Final Report has been modified to amplify our analysis.

Pages 20-22 -- Accuracy of Deqree.s

1. See the Final Report and our responses at pages VI-6 and

vr-10.

2 , See i^lr ight Water Engineers' report (Appendix I ) .
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COMf4El'lTS OF TllE I^IATER POLICY COMMITTEE STAFF

DATED AUGUST 18, 19BB

In the Final Report, we have addressed each of these

comnents, which focused on the adequacy of the scope of the

Draft Report conpared with the study design.
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