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ABill for an Act entitled: "An Act requiring guardi ans and
conservators of incapacitated persons to report suspected

expl oitation; and anendi ng sections 72-5-321, and 72-5-427, MCA. "

Be it enacted by the Legislature of the State of Mntana:

Section 1. Section 72-5-321, MCA, is anended to read:

"72-5-321. Powers and duties of guardian of incapacitated
person. (1) The powers and duties of a limted guardian are those
specified in the order appointing the guardian. The limted
guardian is required to report the condition of the incapacitated
person and of the estate that has been subject to the guardian's
possession and control, as required by the court or by court
rul e.

(2) A full guardian of an incapacitated person has the sane
powers, rights, and duties respecting the ward that a parent has
respecting an unemanci pated m nor child, except that a guardi an
is not liable to third persons for acts of the ward solely by
reason of the parental relationship. In particular and w thout
qualifying the foregoing, a full guardian has the foll ow ng
powers and duties, except as limted by order of the court:

(a) To the extent that it is consistent with the ternms of
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any order by a court of conpetent jurisdiction relating to
detention or commtnent of the ward, the full guardian is
entitled to custody of the person of the ward and may establish
the ward's place of residence within or outside of this state.

(b) If entitled to custody of the ward, the full guardi an
shal | make provision for the care, confort, and mai ntenance of
the ward and whenever appropriate arrange for the ward's training
and education. Wthout regard to custodial rights of the ward's
person, the full guardian shall take reasonable care of the
ward's clothing, furniture, vehicles, and other personal effects
and comrence protective proceedings if other property of the ward
is in need of protection.

(c) A full guardian may give any consents or approvals that
may be necessary to enable the ward to receive nedical or other
pr of essi onal care, counsel, treatnent, or service. This
subsection (2)(c) does not authorize a full guardian to consent
to the wthholding or withdrawal of |ife-sustaining treatnent or
to a do not resuscitate order if the full guardian does not have
authority to consent pursuant to the Montana R ghts of the
Termnally Il Act, Title 50, chapter 9, or to the do not
resuscitate provisions of Title 50, chapter 10. A full guardi an
may petition the court for authority to consent to the
wi t hhol ding or withdrawal of life-sustaining treatnent or to a do
not resuscitate order. The court may not grant that authority if
it conflicts with the ward's wishes to the extent that those
w shes can be determ ned. To determ ne the ward's w shes, the

court shall determ ne by a preponderance of evidence if the
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ward's substituted judgnment, as applied to the ward's current
ci rcunstances, conflicts with the withholding or wthdrawal of
life-sustaining treatnment or a do not resuscitate order

(d) If a conservator for the estate of the ward has not
been appointed, a full guardian may:

(i) institute proceedings to conpel any person under a duty
to support the ward or to pay suns for the welfare of the ward to
performthat person's duty;

(11) receive noney and tangi bl e property deliverable to the
ward and apply the noney and property for support, care, and
education of the ward. However, the full guardian may not use
funds fromthe ward's estate for room and board that the ful
guardi an, the full guardian's spouse, parent, or child has
furnished the ward unless a charge for the service is approved by
order of the court nade upon notice to at | east one of the next
of kin of the inconpetent ward, if notice is possible. The ful
guardi an nust exercise care to conserve any excess for the ward's
needs.

(e) Unless waived by the court, a full guardian is required
to report the condition of the ward and of the estate which has
been subject to the full guardian's possession or control
annual ly for the preceding year. A copy of the report nust be
served upon the ward's parent, child, or sibling if that person
has made an effective request under 72-5-318.

(f) |If a conservator has been appointed, all of the ward's
estate received by the full guardian in excess of those funds

expended to neet current expenses for support, care, and
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education of the ward nust be paid to the conservator for
managenent as provided in this chapter, and the full guardi an
must account to the conservator for funds expended.

(g)(i) If a guardian reasonably believes that exploitation

of the ward may have occurred, may have been attenpted, or is

being attenpted, the quardian shall pronptly notify the

departnent of public health and human services for investigation

pursuant to Title 52, chapter 3, part 8.

(ii) For the purposes of this subsection (2)(q),

"expl oitation" has the neani ng provided in 52-3-803.

(3) Upon failure, as determned by the clerk of court, of
the guardian to file an annual report, the court shall order the
guardian to file the report and give good cause for the
guardian's failure to file a tinely report.

(4) Any full guardian of one for whom a conservator al so
has been appoi nted shall control the custody and care of the
ward. A limted guardian of a person for whom a conservator has
been appointed shall control those aspects of the custody and
care of the ward over which the limted guardian is given
authority by the order establishing the Iimted guardi anship. The
full guardian or limted guardian is entitled to receive
reasonabl e suns for the guardian's services and for room and
board furnished to the ward as agreed upon between the guardi an
and the conservator, provided the anpbunts agreed upon are
reasonabl e under the circunstances. The full guardian or limted
guardi an authorized to oversee the incapacitated person's care

may request the conservator to expend the ward's estate by
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paynment to third persons or institutions for the ward's care and
mai nt enance.

(5) Except as provided in subsection (6), a full guardi an
or limted guardian may not involuntarily commt for nental
health treatnment or for treatnent of a devel opmental disability
or for observation or evaluation a ward who is unwilling or
unable to give inforned consent to comm tnent, except as provided
in 72-5-322, unless the procedures for involuntary conmtnment set
forth in Title 53, chapters 20 and 21, are followed. This chapter
does not abrogate any of the rights of nentally disabled persons
provided for in Title 53, chapters 20 and 21.

(6) (a) If the court has found that a ward has a primry
di agnosi s of a major neurocognitive disorder, as defined in the
fifth edition of the diagnostic and statistical manual of nental
di sorders adopted by the Anerican psychiatric association, and
because of this disorder the ward is unwilling or unable to give
informed consent to treatnent, a full guardian or limted
guardi an may seek adm ssion of the ward for stabilization and
treatment to a hospital, skilled nursing facility, or another
appropriate treatnent facility other than the Montana state
hospi t al

(b) If the ward is admtted to the Montana nental health
nursing care center, the court shall review every 90 days whet her
t he Montana nental health nursing care center is the appropriate
pl acement for the ward or whether a less restrictive alternative
pl acenment exi sts.

(7) Upon the death of a full guardian's or limted
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guardian's ward, the full guardian or Iimted guardi an, upon an
order of the court and if there is no personal representative
aut hori zed to do so, may naeke necessary arrangenents for the
removal , transportation, and final disposition of the ward's
physi cal remains, including burial, entonbnent, or cremation, and
for the receipt and disposition of the ward's cl ot hing,
furniture, and other personal effects that may be in the
possession of the person in charge of the ward's care, confort,
and mai ntenance at the tine of the ward' s death."
{Internal References to 72-5-321:

50-9-106x  72-5-304x *  72-5-305x  72-5-316x
72-5-324x }

Section 2. Section 72-5-427, MCA, is anended to read:

"72-5-427. Powers of conservator in admnistration. (1) A
conservator has all of the powers conferred in this section and
any additional powers conferred by law on trustees in this state.
In addition, a conservator of the estate of an unmarried m nor
under 18 years of age, as to whom no one has parental rights, has
the duties and powers of a guardian of a m nor described in
72-5-231 until the mnor attains 18 years of age or narries, but
the parental rights so conferred on a conservator do not preclude
appoi ntnment of a guardian as provided by Title 72, chapter 5,
part 2.

(2) A conservator has power, w thout court authorization or
confirmation, to invest and reinvest funds of the estate as would
a trustee.

(3) A conservator, acting reasonably in efforts to
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acconplish the purpose for which the conservator was appoi nted,
may act without court authorization or confirmation to:

(a) collect, hold, and retain assets of the estate,
including land in another state, until in the conservator's
j udgnment disposition of the assets should be nade, and the assets
may be retained even though they include an asset in which the
conservator is personally interested,;

(b) receive additions to the estate;

(c) continue or participate in the operation of any
busi ness or other enterprise;

(d) acquire an undivided interest in an estate asset in
whi ch the conservator in any fiduciary capacity holds an
undi vi ded i nterest;

(e) invest and reinvest estate assets in accordance with
subsection (2);

(f) deposit estate funds in a bank, including a bank
operated by the conservator;

(g) acquire or dispose of an estate asset, including |and
in another state, for cash or on credit at public or private sale
and manage, devel op, inprove, exchange, partition, change the
character of, or abandon an estate asset;

(h) nmake ordinary or extraordinary repairs or alterations
in buildings or other structures, denolish any inprovenents, raze
existing or erect new party walls or buildings;

(1) subdivide, develop, or dedicate |land to public use;
make or obtain the vacation of plats and adjust boundari es,

adjust differences in valuation on exchange or partition by
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gi ving or receiving considerations, and dedi cate easenents to
public use w thout consideration;

(j) enter for any purpose into a |l ease as | essor or |essee,
with or without option to purchase or renew, for a termwthin or
ext endi ng beyond the term of the conservatorship;

(k) enter into a | ease or arrangenent for exploration and
removal of mnerals or other natural resources or enter into a
pooling or unitization agreenent;

(I') grant an option involving disposition of an estate
asset or take an option for the acquisition of any asset;

(m vote a security in person or by general or limted
proxy;

(n) pay calls, assessnments, and any ot her suns chargeabl e
or accruing against or on account of securities;

(o) sell or exercise stock subscription or conversion
rights or consent, directly or through a commttee or other
agent, to the reorgani zation, consolidation, nerger, dissolution,
or liquidation of a corporation or other business enterprise;

(p) hold a security in the nanme of a nom nee or in other
formw thout disclosure of the conservatorship so that title to
the security may pass by delivery, but the conservator is |liable
for any act of the nom nee in connection with the stock so held;

(q) insure the assets of the estate agai nst damage or | oss
and the conservator against liability with respect to third
per sons;

(r) borrow noney to be repaid fromestate assets or

ot herwi se or advance noney for the protection of the estate or
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the protected person and for all expenses, |losses, and liability
sustained in the admnistration of the estate or because of the
hol di ng or ownership of any estate assets, and the conservator
has a lien on the estate as agai nst the protected person for
advances nade;

(s) pay or contest any claimor settle a claimby or
agai nst the estate or the protected person by conpromn se,
arbitration, or otherwi se and release, in whole or in part, any
claimbelonging to the estate to the extent that the claimis
uncol | ecti bl e;

(t) pay taxes, assessnents, conpensation of the
conservator, and other expenses incurred in the collection, care,
adm ni stration, and protection of the estate,;

(u) allocate itens of incone or expense to either estate
income or principal, as provided by law, including creation of
reserves out of inconme for depreciation, obsol escence, or
anortization or for depletion in mneral or tinber properties;

(v) pay any sumdistributable to a protected person or a
dependent of the person who is a mnor or inconpetent, w thout
liability to the conservator, by paying the sumto the
di stributee or by paying the sumfor the use of the distributee
either to the person's guardian or, if none, to a relative or
ot her person with custody of the person;

(w) enploy persons, including attorneys, auditors,

i nvest ment advi sors, or agents, even though they are associ ated
with the conservator, to advise or assist the conservator in the

performance of adm nistrative duties, act upon their
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recommendati on w t hout independent investigation, and instead of
acting personally, enploy one or nore agents to perform any act
of adm ni stration, whether or not discretionary;

(x) prosecute or defend actions, clainms, or proceedings in
any jurisdiction for the protection of estate assets and of the
conservator in the performance of the conservator's duties; and

(y) execute and deliver all instrunments that wll
acconplish or facilitate the exercise of the powers vested in the

conservator.

(4)(a) |If a conservator reasonably believes that

exploitation of a protected person may have occurred, nmay have

been attenpted, or is being attenpted, the conservator shal

pronptly notify the departnment of public health and hunman

services for investigation pursuant to Title 52, chapter 3, part

8.

(b) For the purposes of this subsection (4), "exploitation"

has the neaning provided in 52-3-803."

{Internal References to 72-5-427:
72-5-430 72-5-430 }

- END -
{ Nane : Sue O Connel |
Title : Resear ch Anal yst
Agency : Legi sl ative Services D vision-136B
Phone : (406) 444-3597
E- Mai | : soconnel | @t . gov}
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