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Introduction 
The Environmental Quality Council (EQC) is required to evaluate programs within the Department of Natural 
Resources and Conservation (DNRC) pursuant to 75-1-324, MCA. That law requires the EQC to “review and 
appraise the various programs and activities of the state agencies, in the light of the policy set forth in 75-1-103, for 
the purpose of determining the extent to which the programs and activities are contributing to the achievement of the 
policy and make recommendations to the governor and the legislature with respect to the policy.” 

The policy reads as follows: 

The legislature, recognizing the profound impact of human activity on the interrelations of all components of 
the natural environment, particularly the profound influences of population growth, high-density 
urbanization, industrial expansion, resource exploitation, and new and expanding technological advances, 
recognizing the critical importance of restoring and maintaining environmental quality to the overall welfare 
and human development, and further recognizing that governmental regulation may unnecessarily restrict the 
use and enjoyment of private property, declares that it is the continuing policy of the state of Montana, in 
cooperation with the federal government, local governments, and other concerned public and private 
organizations, to use all practicable means and measures, including financial and technical assistance, in a 
manner calculated to foster and promote the general welfare, to create and maintain conditions under which 
humans and nature can coexist in productive harmony, to recognize the right to use and enjoy private 
property free of undue government regulation, and to fulfill the social, economic, and other requirements of 
present and future generations of Montanans. 

For each bureau within the Trust Land Management Division of the DNRC, the council allocated 68 hours of staff 
time.  
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Real Estate Management Bureau 
The state owns about 5.2 million surface acres and 6.2 million subsurface mineral acres, the difference being the 
result of the sale of surface rights and the retention of mineral rights as required by law. Much of the land traces its 
history to the Enabling Act approved by Congress in 1889 granting sections 16 and 36 in every township within the 
state to Montana for the benefit of education. Subsequent acts also granted land for educational and state institutions.1  

The bureau administers programs and activities that don’t fall under the bureaus in the Trust Lands Division – 
Agriculture and Grazing, Mineral Management, or Forest Management. The bureau oversees land sales and exchanges 
ranging from cabin sites to large properties. It issues commercial leases as well as rights-of-way.  

The bureau operates under a real estate management programmatic plan adopted in 2005. The plan covers leases, 
exchanges, and sales of trust land for residential, commercial, industrial and conservation uses. In general, the goals 
of the plan are to foster development in urban growth areas in coordination with community plans while increasing 
revenues for the trusts.2 

The bureau is composed of the Lands Section, which oversees land sales and exchange; the Property Management 
Section, which includes leasing of cabin sites and commercial properties; and the Rights of Way Section, which 
oversees easements and other access agreements. 

Real Estate Management Plan 
The real estate management plan divides state lands with the potential for development into urban growth areas and 
rural areas. Urban growth areas are within an incorporated city, within 4.5 miles of a city boundary, or near an 
unincorporated area with developed public infrastructure. Development slated for urban growth areas include retail 
and office businesses, industrial, residential, and possibly conservation uses. Rural areas are those not classified as 
urban and may be targeted for resorts, public infrastructure, natural resource development or conservation, 
opportunities.3 

The plan and the rules implementing it set a threshold for development statewide at 30,000 acres, which includes 
1,500 acres that could be developed in rural areas. There are a number of transactions that don’t count against the 
threshold, such as sales of isolated tracts, the development of traded tracts where development is clustered on 25% or 
less of the parcel, or residential development that is limited to one unit per 25 acres or more. Successful 
implementation of the plan, according to the record of decision, included increased rates of at least 2.76% and 
increased annual revenues of at least $3.8 million.4  

The base rate for commercial leases the last two years ranges from 4% to 6.7%. Annual revenue from commercial 
leasing was more than $6 million in 2015?  

Implementation reports are due every five years. In August 2015, the report found that less than 1% of the 
development threshold was with the total development of less than two acres. Acknowledging that activity has “barely 
scratched the surface” of the thresholds, the report notes that at the time the plan was developed, a statewide planner 

                                                           
1 DNRC, Trust Land Management Division Annual Report, 2014, 77-2-304, MCA. 
2 DNRC, Real Estate Management Programmatic Plan, July 18, 2005. 
3 Ibid. 
4 Ibid. 

http://dnrc.mt.gov/divisions/trust/docs/annual-report/fy2014tlmdannualreport.pdf
http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/real-estate-management-plan-docs/remprecordofdecision.pdf
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worked for the department. Those duties are now performed by several employees. Also, the real estate market 
downturn in 2008 affected the timing of some proposed projects, which are only now moving forward again.5 

The report also points out issues with the plan and the associated rules but does not propose any changes since many 
changes may be made by rule provided the changes are within the intent of the plan. Issues raised included: 

• The rules are unclear as to whether land acquisitions that may already have development in place count 
toward the thresholds. 

• The plan requires a multitude of forms that are cumbersome and excessive. 

• Tracking real estate activity compared to the thresholds involves analyzing hundreds of real estate 
transactions against a complicated list of exemptions, which is time consuming. 

• Monitoring land sold by the state to a private entity after the transaction is excessive and apparently 
unnecessary given the small impact on the thresholds over the last decade. 

Lands Section 

Land Banking 
State law allows the Land Board to sell land, keeping in mind the best interest of the state. There are some 
restrictions associated with sale, including the reservation of mineral rights and most land that borders navigable lakes 
and streams as well as meandered lakes. State land may be sold to anyone over 18 years old, state, local, or tribal 
governments, or to private entities. The federal government may only buy state land to to build facilities and 
structures. Full market value must be obtained through a public auction, and proceeds must be deposited in the 
permanent fund of the trust affiliated with the original grant.6 

However, most of the sales in the last decade took place under the Land Banking program created by the Legislature 
in 2003.  

Land banking laws allow for the sale of up to 250,000 acres of state land, 75% of which must be isolated parcels with 
no legal public access.7 Parcels may be nominated by the Land Board, the DNRC, or the current lessee.  

Unlike general land sales, proceeds from land banking are used to purchase other land, easements, or improvements 
that provide greater or equal value to the trust. Another goal of the program is to provide increased public access. 
Proceeds may be held for 10 years after a sale is completed after which if the money isn’t used to purchase new 
property it is transferred to the appropriate fund to benefit education.   

The first sale occurred in 2006. As of July 2016, more than 69,000 acres have been sold. Of that acreage, 83% was 
isolated.8  

The Land Board must determine prior to purchasing land that would be used for grazing, crops, or uses not related to 
agriculture, timber, or watershed protection that the purchased property will have an equal or greater rate of return 

                                                           
5 DNRC, Real Estate Management Plan Five-Year Report,  2015. 
6 Title 77, chapter 2, part 3, MCA. 
7 An analysis by the Department of Fish, Wildlife, and Parks in 2013 estimated that more than 1.5 million acres of 
trust lands do not have public access. 

8 Land Banking Report, January 2016. 

http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/real-estate-management-plan-docs/2015-remp-report-august-5.pdf
http://leg.mt.gov/content/Committees/Interim/2015-2016/EQC/Meetings/Sept-2015/hj-13-access-overview.pdf
http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/land-banking/LandBankingReportJuly2016.pdf
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over a 20-year period than the land sold. For land that provides timber production and watershed protection, the rate 
of return must be predicted to be equal or greater than that of the land sold over a 60-year period.9 

Since the program’s inception, almost 68,000 acres have been purchased and all of the parcels have legal access.  

The most recent Land Banking Report is included in Appendix A. 

A performance audit of the program was completed in September 2010. The audit examined valuation procedures for 
lands sold and purchased, how parcels are evaluated, and rates of return on acquisitions. The audit found that even 
though a nominated parcel is isolated, meaning it did not have legal access, the Land Board offers it for sale as if it did 
have legal access, raising the price between 20% and 70%. The department’s rationale is that a landowner who 
nominates an adjoining isolated parcel enjoys the increased value of the surrounding land once the isolated parcel is 
acquired. The audit found about that 40% of participants withdrew from the proposed sale because of the higher 
appraisal price. In most cases, parcels withdrawn remain under the lease agreement, meaning it could take 100 years 
to generate the income that would have been generated by selling the parcel.10 

In response to the audit, when proposing sales to the Land Board, the department now provides the rate of return for 
continuing the lease versus the long-term rate of return if the parcel is sold. For example, a 640-acre isolated parcel 
sold in Carter County had a lease rate of return of .62%. It was valued as if it had access at $204,000. The 
department’s long term analysis stated that lands purchased under the program were returning on average 2.35% a 
year.11 

A 2011 follow-up to the audit found the agency was implementing the recommendations, which  included document 
retention adopting statewide guidelines for identifying parcels to be sold and purchased.12 

Cabin Site Sales 
The department manages about 760 residential lots around the state. Each lot is less than five acres, must be only used 
for housing, and is often located in highly desirable second-home markets in the mountains and near rivers and lakes. 
Sites are leased to a person who either buys the existing dwelling or builds a home on the site. The advantages of 
leasing lots, according to the agency, include: 

• Proximity to hunting, fishing and other recreational areas. 

• No loan payments to finance the land and no property taxes. The lessee owns the home and pays taxes only 
on the structure. 

• Leases are transferable. 

However, over the last few years some leaseholders became increasingly upset at rising rental rates, which are based 
on similar property evaluations. In 2013, the Legislature passed a bill directing the Land Board to start selling cabin 
sites based in part on the “dysfunctional” implementation of leasing laws and “continuous and unproductive 
litigation.”13 

                                                           
9 77-2-364, MCA. 
10 Land Banking Program Audit, September 2010. 
11 Land Board Agenda, February 17, 2015, p. 11. 
12 Performance Audit Follow-Up, December 2011. 
13 Senate Bill 369, 2013. 

http://leg.mt.gov/content/Publications/Audit/Report/10P-08.pdf
http://dnrc.mt.gov/landboard/meeting-archive/archive/2015-02-17_land-board_agenda-final-1.pdf
http://leg.mt.gov/content/Publications/Audit/Report/12SP-13-follow-up-orig-10P-08.pdf
http://laws.leg.mt.gov/legprd/LAW0203W$BSRV.ActionQuery?P_SESS=20131&P_BLTP_BILL_TYP_CD=SB&P_BILL_NO=369&P_BILL_DFT_NO=&P_CHPT_NO=&Z_ACTION=Find&P_ENTY_ID_SEQ2=&P_SBJT_SBJ_CD=&P_ENTY_ID_SEQ=
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The Land Board is required to offer all cabin sites for sale within a reasonable period of time, which takes into account 
the fiduciary duties of the Land Board.14 In 2015, the agency asked all lessees and homeowners if they wanted to 
participate in a sale program. The department plans to sell 80 sites by the end of 2017.15 

In general, the lots are nominated by the lessee or the homeowner. In most cases, those are one and the same. After 
an appraisal, the value of the lot and the improvements is submitted to the Land Board, which sets the minimum bid 
for the lot and the maximum amount the improvements owner can be compensated. As with all land sales, the lot is 
sold at a public auction; however, the current lessee retains the right to match the high bid.16 

Proceeds from cabin site sales are deposited in the state land bank fund to purchase other property. Twelve sites have 
been sold to date raising about $2.4 million. Almost 100 sites are slated for sale in the next two years. 

The July 2016 cabin and home site sales report is included in Appendix B.  

Land Exchanges 
Like land banking, exchanging state land for other land is a way to manage property. State law allows exchanges with 
federal, state, local, or tribal government as well as individuals and other nongovernment entities with the overriding 
condition that the land exchanged to the state be of equal or greater value. 

The Land Board first adopted a land exchange policy in 1994 and updated it 10 years later. It contains seven criteria 
to measure a proposed exchange. In addition to the land being of equal or greater value on its face, the potential 
income generated by the swapped land must be of equal or greater value. If a piece of state land is currently used for 
grazing but could be targeted for development in the future, the Land Board would value the state land for its 
development potential.17  

Other criteria for land exchanges are more subjective and the Land Board may consider them in the context of the 
public good. These include the following:18 

• In general, the Land Board prefers the exchanged land to be equal to or greater than the state land in 
acreage. 

• Land exchanges should ideally consolidate state lands as opposed to creating isolated parcels of state land. 

• The exchanged land should have the potential for long-term appreciation. For example, the policy says a 
parcel of land rapidly appreciating for development would not be traded for agricultural land, even though at 
the present time the two parcels may be equal in value. 

• Land swaps should not diminish access to other state lands. 

  

                                                           
14 77-2-318, MCA. 
15 DNRC Cabin and Home Site Sales FAQs, Oct. 26, 2015.  
16 Ibid. 
17 Land Exchange Policy, 2004. 
18 Ibid. 

http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/land-banking/faqs-2016
http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/land-banking/LandExchangePolicy.pdf
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Completed Land Exchanges 

Exchange Name  Year Closed Proponent Trust 
Acres 
Exchanged 

Trust 
Acres 
Acquired 

M i l l e r  2 0 0 6  J R  M i l l e r  8 0 0 . 0  1 , 4 5 8 . 0  

C B  R a n c h  2 0 0 7  C B  R a n c h  6 4 0 . 0  1 , 2 8 0 . 0  

F i v e  V a l l e y s ( T a r k i o )  2 0 0 7  F V L T  5 0 4 . 5  5 8 1 . 8  

L y m a n  C r e e k  2 0 0 9  M T  F W P   2 4 0 . 0  3 6 7 . 9  

G o g u e n  2 0 0 9  M i c h a e l  G o g u e n  4 3 4 . 8  6 0 1 . 0  

C o f fe e  C r e e k  2 0 0 9  C h r i s t i n e  O r n i n g   8 0 . 0  8 0 . 0  

C S & K T  P h a s e  1  2 0 1 0  C S & K T 2 , 4 1 2 . 0  3 , 1 7 1 . 3  

L o l o  2 0 1 0  U S F S  1 2 , 1 3 7 . 7  1 0 , 5 3 0 . 4  

C S & K T  P h a s e  2  2 0 1 1  C S & K T 2 , 1 0 3 . 8  2 , 9 0 0 . 3  

P r a i r i e  E l k  2 0 1 1  P r a i r i e  E l k  C o l o n y  9 0 . 0  1 3 5 . 0  

P e e b l e s  2 0 1 2  B o b  P e e b l e s  7 1 0 . 0  7 1 6 . 0  

N i s t l e r  2 0 1 2  L a w r e n c e  &  J e a n  N i s t l e r  1 6 0 . 0  1 6 0 . 0  

M o n tg o m e r y  2 0 1 4  W i l l i a m  M o n t g o m e r y  0 . 5  1 0 . 0  

T o ta l s  2 0 0 5 - 2 0 1 5    2 0 , 3 1 3 . 3  2 1 , 9 9 1 . 7  

     

N e t  g a i n / l o s s  o f  t r u s t  l a n d  a c r e s  th r o u g h  l a n d  e x c h a n g e s  2 0 0 5  -  2 0 1 5  1 , 6 7 8 . 4  
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Proposed Land Exchanges 

 

Property Management Section 
The bureau leases property for a number of uses, including long-term commercial ventures, cabin sites, and short-
term leases for such things as beehives, irrigation pipe, access roads, or advertising. In setting lease rates, the Land 
Board must optimize the return to the school trust  and be in the best interest of the state in terms of long-term 
productivity. The law also requires the Land Board to:  

consider the impact of the uses on the school trust asset, lessee expenses for management, water 
development, weed control, fire control, the term of the lease, the production capabilities, the conditions 
on the lease payment, and any other required expenses reasonably borne by the lessee.19 

Cabin Site Leasing 
As previously noted, the Legislature directed the DNRC to start selling cabin sites in a reasonable time frame with 
respect to obtaining full market value for the properties. However, the vast majority of cabin sites on state land are 
still managed as leased property. Leases are generally for 15 years, although may be as long as 35 years if the lessee 
demonstrates a longer lease is needed to secure a loan.20 

Most of the present-day cabin sites were developed in the 1940s and 1950s and were initially leased for $5 a year. In 
later years, leases increased to between $50 and $75 a year for many lots, but as high as $150 for lots on Placid Lake 
or Flathead Lake.21  

In 1981, the Land Board proposed establishing the market value of the cabin sites through competitive bidding. Not 
surprisingly, the proposal was controversial. The Land Board withdrew the proposal and the Legislature responded in 
1983, stating the bidding rules would have allowed out-of-staters and others to drive up costs and pose a hardship on 
current lessees. The preamble to the bill, which established the rate as 5% of the lease value of the property, added: 

WHEREAS, allowing current cabin site licensees and lessees to continue to enjoy the benefits of existing 
licenses and leases and the benefits of their labor is a worth object helpful to the well-being of the people of 
this state in that it promotes continuity in the care of state lands, promotes use of state lands by the public by 

                                                           
19 77-1-106, MCA. 
20 ARM 36.25.1010  
21 DNRC, Analysis of Cabinsite Lease Payment Alternatives, 2009 

http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E25%2E1010
http://leg.mt.gov/content/Committees/Interim/2009_2010/Environmental_Quality_Council/Meeting_Documents/September2009/cabinlease.pdf
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granting a minimal expectation of continuing enjoyment, and promotes satisfaction with governmental 
processes.”22 

The agency appraised the cabin sites and determined the “lease value” to be 70% of the appraised market value. If the 
market value of a cabin site lot is $50,000, the lease value is $35,000. At 5%, the annual rent would be $1,750. This 
assessment started in 1988. 

Just one year later, the Legislature set the lease rate at 3.5% of the appraised value, as determined by the Department 
of Revenue.23 However, in 1993, the Legislature terminated that formula and simply directed the Land Board to set 
the annual fee based on the full market value. That bill also required that the Land Board consider the expenses 
incurred by cabin site lessees to preserve the value of the state land or to provide services that are commonly 
provided by private landlords in the area.24 

An economic study determined the rental rate for cabin sites could range from 6.6% to 12% of the market value. 
However, the Land Board maintained the rental rate at 3.5% of the value determined by the Department of Revenue. 
The Supreme Court found the formula did obtain full market value for the use of the trust lands. In 2001, the Land 
Board increased the cabin rental rate to 5% of market value.25 

The appraised value of property, especially in western Montana, increased greatly in the 2000s. In anticipation of how 
those increases would affect cabin site leaseholders, the Land Board adopted a policy to phase in increases over a 
number of years. Dissatisfaction with that solution brought the issue back to the Legislature in 2011. Senate Bill 409 
established a competitive bidding process for vacant lots that would be averaged by neighborhood for existing leases 
up for renewal.26 

Both the Land Board policy and the legislation were challenged in court for failing to secure a full market value rate of 
return. In 2015, the state settled the lawsuit provided the following:27 

• Senate Bill 409 is void as are the rules implementing the bill and the prior Land Board policy. 

• Current leases remain as is until expiration. 

• The fee for all renewed leases is 5% of the land value. 

• Bids on unleased tracts starts at 6.5% of the land value, but the DNRC may reduce the rate to 5% of the land 
value after 60 days. In neighborhoods with vacancy rates higher than 30%, the DNRC may reduce the 
minimum bid rate incrementally until the vacancy rate of the neighborhood is no longer greater than 30%. 
Bid rates may not be less than 3.5% of the land value. 

• The minimum annual lease fee for all renewals or new bids is $800. 

• Lease rates will be reevaluated by the Land Board through a contracted Lease Rate Valuation Analysis every 
two years to consider bidding and bid rates, as well as vacancy numbers within the program. 

Rules implementing the settlement took effect in June. Three-fourths of the existing leases are under the policy 
passed by the Land Board prior to the legislation. These leases will mostly expire within the next six years, when they 
would be subject to the recently approved formula.  

                                                           
22 Chapter No. 459, 1983. 
23 Senate Bill 226, 1989. 
24 Senate Bill 424, 1993. 
25 DNRC, Analysis of Cabinsite Lease Payment Alternatives, 2009. 
26 Montana Trust Land Cabin Site Lease Rate Valuation Analysis, 2015. 
27 DNRC, Frequently Asked Questions, Nov. 10, 2015 

http://leg.mt.gov/bills/2011/billpdf/SB0409.pdf
http://leg.mt.gov/content/Committees/Interim/2009_2010/Environmental_Quality_Council/Meeting_Documents/September2009/cabinlease.pdf
http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/Cabin%20Site%20Lease%20-%20Information%20Docs/2015%20Lease%20Rate%20Study%20-%20Bioeconomics.pdf
http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/Cabin%20Site%20Lease%20-%20Information%20Docs/miii-faq-for-mailing-november-9-2015.pdf
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An injunction in 2012 prevented any leasing pursuant to SB 409. As per the settlement agreement, the provisions of 
SB 409 are void; however, statutes remain in the Montana Code Annotated, specifically 77-1-235, MCA, and 77-1-
236, MCA, and related amendments. The EQC may consider repealing those laws. 

Commercial Leases 
At the request of the agency, the 2003 Legislature provided the framework for the commercial leasing of state trust 
lands. The Land Board has broad authority in managing state lands, but the DNRC wanted to clarify that authority for 
commercial leases.28  

A commercial lease could be issued for industrial enterprise retail outlets, office buildings, warehouses, and 
multifamily dwellings, among other things. Commercial leases do not cover single-family homes or uses for 
agriculture, grazing, mineral development, or rights-of-way.29 

Commercial leases may be for a term of up to 99 years.30 According to the department, the benefits of leasing state 
land for commercial development include the following: 

• Many commercial lots on trust land are located within the city limits of the growing communities of 
Bozeman, Missoula, Billings, Kalispell, Miles City, and Belgrade. Rural locations may be ideal for 
communication towers or wind development. 

• A ground lease significantly reduces a developer’s front-end costs because there is no need to finance the 
acquisition of the land.  The developer has more capital available for building and construction. 

• Rent payments made under a ground lease can be deducted as a business operating expense by the lessee. 

• The ground lease allows for subleasing the land and is transferable if the developer wishes to sell the 
improvements. 

The rental payment must be the full market rental value of the land. The minimum may not be less than the appraised 
value of the land multiplied by a rate that is 2 percentage points a year less than the rate of return on state 
investments.31  

The Land Board may credit the rental payment for payments made on behalf of the state for structures and other 
improvements and local government fees. At the expiration of a lease, all permanent improvements and fixtures on 
the state property revert to the state. The lease must describe the transfer and may include an amortization schedule 
to determine the value to the lessee of the improvements.32 

State land is being used for office space, lodging facilities, a feedlot, grain bins, communication towers, a golf course, 
a water treatment plant and retail establishments including Costco, Starbucks, Verizon, and Cabela’s.33 A number of 
sites are available to lease. After identifying lands available for commercial leasing, the department releases a request 
for proposal (RFP) to solicit interest in the lands. In fiscal year 2015, the agency signed six new leases that will 
generate about $354,00 a year: including the following:34 

                                                           
28 Environmental Quality Council minutes, July 2002, p.25. 
29 77-1-902, MCA. 
30 77-1-904, MCA. 
31 77-1-905, MCA. The market value is generally between 4% and 7%, which is more than the minimum.  
32 77-1-905 and 77-1-906, MCA. 
33 DNRC Commercial Leasing Brochure. 
34 DNRC Trust Lands Management Division Annual Report, FY 2015. 

http://leg.mt.gov/content/Committees/Interim/2001_2002/environmental_quality_council/minutes/eqc07292002.pdf
http://dnrc.mt.gov/divisions/trust/docs/real-estate-management/commercial-leasing/Brochure/trust-land-brochure-web_reduced-size.pdf
http://dnrc.mt.gov/divisions/trust/docs/annual-report/web_tlmd-annual-report-2016.pdf
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• Section 36 in Kalispell experienced continued retail development over the year. Work began on the new 
28.2-acre Spring Prairie IV lease. The first development on the site will be a hotel. 

• In Bozeman, the remaining lots of the Lewis and Clark Commerce Center received proponents for 
commercial development. Three new leases were signed, and one option to lease. Development began on 
new storage facilities, office and retail space, a church, and a new hotel. 

• In Helena, the former Department of Corrections building was demolished to build an office building that 
will house DNRC staff. The new building is under construction.  

In the last year, the agency released several requests for proposals for commercial development. The agency signed 
two leases that generate $17,500 a year and issued three new options to lease that generate $29,000 a year.  Four 
additional lease proposals are currently under review and are anticipated to be under contract this summer. 

 

 

A 2013 audit of the commercial leasing program said the agency could be more proactive in preparing properties for 
commercial leasing and seeking developers and also\ noted that the department could request additional funding to 
help pursue additional commercial development.35 

In a follow-up report in September 2015, auditors noted that the department identified 128 new parcels with a high 
potential for real estate development but decided not to pursue any of them at the time, instead focusing on current 
projects. The follow-up said the department does not have targets or time frames for commercial leasing but did 

                                                           
35 Management of Oil and Gas and Commercial Leasing on State Trust Lands, Performance Audit, October 2013. 

http://leg.mt.gov/content/Publications/Audit/Report/13P-03.pdf
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request funding from the 2015 Legislature for a new employee to focus on commercial leasing and marketing. The 
funding request failed to pass.36 

Other results and follow-ups from the audit include the following:37 

• For some leases, the agency was using an alternative methodology to set the rent instead of an appraisal or 
the minimum set by statute. For instance, the value of the acreage used for a cell phone tower is less than the 
market value to place a cell phone tower on private or federal land. The department proposed House Bill 46 
in 2015 to allow alternative methodologies. The bill died.  

• The audit found that the agency did not always issue an RFP prior to granting a commercial lease and that 
the leasing process was inconsistent. As of the October 2013 audit, the agency did not have a leasing 
procedure in place. In January 2015, the department implemented a leasing procedure that included the 
requirement that RFPs be broad requests for proposed uses of the land . The September 2015 audit follow-
up examined two recent leases. The RFP for one lease was broadly written and requested offers for the 
highest and best use of the land. The other RFP specifically solicited a developer to lease state land and build 
an office that would be leased back to DNRC. The follow-up stated: “questions still remain regarding the 
integrity and defensibility of how the department issues commercial leases in the best interest of state trust 
land beneficiaries.” However, the DNRC notes that the RFP for the building was issued in May 2014, after 
the initial audit but prior to the adoption of the new procedure.  

• The audit recommended policies to monitor commercial leases. The department wrote a policy, but the 
follow-up noted that monitoring is still a work in progress. 

A list of commercial projects is contained in Appendix C. 

Other Leases 

Hydropower  Leases 
Leases of riverbeds for hydropower and other uses are governed under separate laws from commercial leases.  

Hydroelectric leases must be assessed for the power site, which is defined as the land under the dam as well as each 
tract of land under the reservoir.38 The rental may not be less than the full market value as ascertained from all 
available sources.39 

There are three hydropower leases. The state attorney general is working on a court action that seeks to clarify state 
ownership of the beds of the Missouri, Madison, and Clark Fork rivers where the dams owned by NorthWestern 
Energy sit.  

Riverbed Leases 
In 2011, the Legislature passed a law requiring the state to charge for the use of riverbeds owned by the state. It also 
provided an avenue for those who have historically used riverbeds for such things as irrigation diversions to apply for a 
lease, license, or easement.40 This followed a March 2010 decision by the Montana Supreme Court that declared 

                                                           
36 Management of Oil and Gas and Commercial Leasing on State Trust Lands, Performance Audit Follow-Up, September 2015. 
37 Ibid. 
38 77-4-202, MCA. 
39 77-4-208, MCA.  
40 Senate Bill 35, 2013. 

http://leg.mt.gov/bills/2015/billpdf/HB0046.pdf
http://leg.mt.gov/content/Publications/Audit/Report/15SP-15-follow-up-orig-13P-03.pdf
http://leg.mt.gov/bills/2011/billpdf/SB0035.pdf
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large stretches of the Missouri, Madison, and Clark Fork rivers as navigable, meaning the beds are owned by the 
state.41 

The legislation required the DNRC to provide notice to those who owned property along a river adjudicated as 
navigable prior to Oct. 1, 2011. The fiscal note estimated providing notice to 1,000 property owners along 1,873 
miles of waterway declared navigable by the Montana Supreme Court. The estimated cost for notice was $2,640.42 

By applying for a historic use authorization, the user pays for a lease, license, or easement from the date of issuance. 
The application is exempt from the Montana Environmental Policy Act, an antiquities review, and survey 
requirements. Existing users had until July 2017 to take advantage of the historic use provisions in law.  

In the four months following the enactment of the 2011 law, the DNRC did not issue the notice. In February 2012, 
the United States Supreme Court overturned the state ruling, remanding the issue back to the state to determine 
ownership of riverbeds.43  

However, state law still says property owners whose property bordered navigable rivers as of 2011 – in other words, 
the determination of the Montana court – must be notified by the DNRC. In 2015, the Legislature revised the law, 
requiring the department to provide notice by July 1, 2016, to those property owners. Senate Bill 56 also extended 
the deadline for historic use authorization to July 2021.44  

The fiscal note to SB 56 estimated a higher cost and more notification than the fiscal note to the 2011 legislation, even 
though the requirements were the same. In 2015, the department based the estimate on providing notification to all 
property owners along rivers for which the state has “historic evidence” of ownership. It estimated that the notice 
would cost almost $15,000 and asserted that a short-term employee would be needed at a cost of about $2,300 to 
handle the influx of inquiries stemming from the notice.45  

Noting that funding was not appropriated for the notice, the department sent notice in August 2015 to 56 property 
owners along rivers where the state owned the bed as of 2011 that were not struck down by the U.S. Supreme 
Court. In June 2016, 134 property owners along the Big Horn River also were notified. See Appendix D for current 
map of state-owned riverbeds.  

Future determinations of state ownership trigger a six month period following the court decision, during which the 
department must notify adjacent landowners of the requirement to obtain a lease, license, or easement for any uses of 
the riverbed. The property owners have five years from the date of the notice to obtain authorization under this 
historic use statute.46  

The department may issue a lease, license, or easement for uses on riverbeds that have not been declared state-owned 
by a court provided the agency has historical evidence of state ownership.47 

 

Conservation Leases 

                                                           
41 PPL Montana, LLC v. State. 
42 Senate Bill 35 fiscal note, 2011. 
43 PPL Montana, LLC v. State. 
44 Senate Bill 56, 2015. 
45 Fiscal Note, Senate Bill 56, 2015. 
46 77-1-114, MCA. 
47 ARM, 36.25.1102. 

http://leg.mt.gov/bills/2011/FNPDF/SB0035.pdf
http://www.supremecourt.gov/opinions/11pdf/10-218.pdf
http://leg.mt.gov/bills/2015/billpdf/SB0056.pdf
http://leg.mt.gov/bills/2015/FNPDF/SB0056_1.pdf
http://www.mtrules.org/gateway/ruleno.asp?RN=36%2E25%2E1102
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There are 13 conservation leases for which the primary use is to preserve natural resources or habitats. The leases 
include development restrictions. 
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Short-Term Leases 
The department also issues short-term authorizations in the form of  land use licenses that are valid for up to 10 years. 
These include temporary access roads, grain bin sites, storage 
areas for gravel, and pipelines for stock water.  

Licenses are issued for a secondary use of state land other than 
its primary classification. The license may be subject to 
competitive bidding, the value of the land, or the value of 
similar uses on other land.  

The bureau also rents a recreational property. The Sula Cabin 
sleeps four people and is awarded to the high bidder from 
September through November for hunting season. Bidding 
starts at $1,800. It has a wood stove, a refrigerator, and a cook 
stove. It was not rented in 2016.  

Rights of Way Section 
State law allows for a variety of easements on state land. Easements, or rights-of way, are uses of the land that are 
secondary to the primary use. Easements are often a permanent disposal of the state interest, as opposed to a short-
term lease. Some easements allowed on state land include:48 

• Private access roads to fee simple title landowners for residential or land management purposes. 

• Public access roads under the jurisdiction of a city, county, or state. 

• Transmission lines operated by a utility company. 

• Oil or gas pipelines operated by a utility company or industrial corporation. 

• Water and sewer lines operated by an organized district or municipality.  

• Public parks, cemeteries, schools, and community buildings. 

• Encroachment on state lands by private buildings or sewage systems. 

The application fee for an easement is $50 and the minimum cost of an easement is $100. The cost must reflect the 
full market value of the easement. If the easement is no longer used for its specified use, the easement is terminated.  

The department may negotiate reciprocal easements to provide access to state parcels with no legal access or propose 
easement exchanges to gain access to nonisolated state parcels. In the last fiscal year, the department reported using 
these provisions to gain access to 21,000 acres of trust land via two miles of road.49  

Easements for county roads are the focus of a study being conducted by the Education and Local Government Interim 
Committee. Some county roads have existed on state land for decades without a legal easement. The 1997 Legislature 
enacted 77-1-130, MCA, which allowed counties to purchase road easements on state land for a fraction of the fair 
market value. The state lost a lawsuit in 1999 because the statute allowed less than full market value to be paid for the 
easements. Current law requires DNRC to obtain full market value for easements.50 

                                                           
48 77-2-101, MCA. 
49 DNRC, Trust Lands Management Division Annual Report FY2015. 
50 SJR 20 Study of County Road Easements on State Trust Land, Mid‐Interim Study Update, April 2016, Leanne Kurtz, 
Legislative Services Division. 

http://dnrc.mt.gov/divisions/trust/docs/annual-report/web_tlmd-annual-report-2016.pdf
http://leg.mt.gov/content/Committees/Interim/2015-2016/Education-and-Local-Government/Meetings/Apr-2016/SJR20%20Issues%20and%20options.pdf
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Until last session, counties were required to apply for easements before Oct. 1, 2015. The Legislature extended the 
deadline to 2021. However, many counties are unable to identify the roads for which easements are required. Nor do 
they have the funds to pay for the easements. Others object to easement requirement.51 

As part of the committee study, DNRC provided a cost estimate of $448,000 for research and analysis of road 
information for the 35 counties that likely would need the services. The process would take about five years. 

Appendix E shows the current status of historic road easements by county. 

Financial Overview 
The bureau has 10 employees in Helena and one person hired with one-time-only funding for cabin site sales. There 
are another 11.5 full-time equivalent employees in field offices around the state. 

 

Real Estate Management Bureau Expenditures 

 FY 2015 FY 2015 FY 2015  

 Personal Services Operations Total Funding Sources 

Bureau  $710,921 $273,600 $984,521 Trust Administration Account 

Land Bank $0 $18,489 $18,489 Land Bank 

Land Exchange $0 $2,000 $2,000 Land Exchange 

Historic ROW $7,619 $0 $7,619 Historic ROW fees 

Historic ROW OTO $2,300 $0 $2,300 Historic ROW fees 

Non Trust  $69,701 $519 $70,220 General Fund52  

Total $790,541 $294,608 $1,085,149  

     

Field Offices $824,891 $80,365 $905,256 Trust Administration Account 

Total $1,615,432 $374,973 $1,990,405  

 

  

                                                           
51 Ibid. 
52 The bureau maintains land records nontrust lands owned by other agencies. 
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REMB Revenues FY2011 FY2012 FY2013 FY2014 FY2015 YTD FY2016 
Rights-of-way/Easements $566,817 $952,198 $5,618,211 $1,991,686 $5,289,876 $1,689,317 
Residential Leases/Licenses $1,816,222 $1,978,372 $2,156,384 $2,262,202 $2,290,410 $2,408,270 
Commercial $1,253,421 $1,556,316 $1,308,690 $1,531,681 $1,682,656 $1,620,388 
Conservation $93,684 $94,506 $94,529 $93,763 $97,148 $97,410 
Other53 $81,712 $64,876 $75,571 $588,696 $257,085 $3,778 
Hydro/NavRivers $4,432,014                 $4,382,113                 $4,504,391                 $4,573,022                 $4,647,101 $4,639,418 

TOTALS $8,243,871 $9,028,381 $13,757,776 $11,041,050 $14,264,276 $10,458,581 

     

In fiscal year 2015, the DNRC sold two easements to the Department of Fish, Wildlife and Parks, helping boost the 
easement revenue. The easement for Thompson Falls State Park was $275,000, and an easement at the Lewis and 
Clark Caverns was $640,000. The Whitefish Public Recreational Use easement brought in another $3.4 million.54 

  

                                                           
53 In 2014 and 2015 this category included atypical revenue, including $234,835 for a sale of timber rights to the Department of 
Fish, Wildlife and Parks. The FWP paid to maintain the habitat instead of harvesting the timber. Deposits of almost $440,000 
came from the interest associated with the Whitefish Trail Easement.  
54 DNRC, Trust Lands Management Division Annual Report FY2015. 

http://dnrc.mt.gov/divisions/trust/docs/annual-report/web_tlmd-annual-report-2016.pdf


 18 

Re
al

 E
st

at
e 

M
an

ag
em

en
t |

  7
/2

0/
20

16
 

Appendix A: Land Bank Report 
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Appendix B: Cabin and Home Site Report 
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Appendix C: Commercial Real Estate Project List 
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Appendix D: State-Owned Riverbeds 
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Appendix E: County Road Figures as of April 11, 2016 

 

Trust Land 
Acreage Within 

County 

Percentage of 
State 

Ownership  

Granted 
Under 

Historic 
ROW 

App. 
Received In 

Process 

Processed - 
No Payment 
(not issued) 

Existing ROW's 
Prior to 

Historic ROW 
Statute* 

Compensation Paid 
to Trusts Per Historic 

ROW Grants 

 

  

     Beaverhead 333,492.25 9.35 60  1   5 $119,896 

Big Horn 60,416.31 1.88    7  

Blaine 183,273.91 6.76 37 22 

 

33 $108,515 

Broadwater 22,671.92 2.86 1      4 $3,880 

Carbon 40,288.36 3.05       11 

 Carter 143,534.40 6.70 46     3 $13,427 

Cascade 78,917.76 4.55 13      63 $58,308 

Chouteau 264,335.58 10.34       12 

 Custer 155,071.21 6.39       5 

 Daniels 213,429.96 23.38       253 

 Dawson 87,274.13 5.73 65 

 

1 12 $45,656 

Deer Lodge 7,233.06 1.53 NO ROW'S ISSUED ON STATE TRUST LAND   

Fallon 70,427.63 6.79 77     19 $26,615 

Fergus 160,294.76 5.76 37 2   9 $70,302 

Flathead 133,242.89 3.96 3   3 35 $33,903 

Gallatin 49,995.24 2.97       12 

 Garfield 153,368.11 4.95       2 

 Glacier 8,347.51 0.43       2 

 Golden Valley 47,952.65 6.38 9     2 $13,844 

Granite 19,792.77 1.79       7 

 Hill 154,796.35 8.30     8 59 

 Jefferson 31,677.84 2.99       7 

 Judith Basin 98,606.11 8.25  7   

 

15 $41,610 

Lake 72,434.40 6.85       1 

 Lewis & Clark 133,692.15 5.98 1      3 $12,960 

Liberty 85,512.71 9.24 9 1  20 $13,379 

Lincoln 66,663.26 2.84       3 

 Madison 133,133.37 5.78 1     6 $2,029 
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McCone 94,535.18 5.51 15 25   26 $13,705 

Meagher 89,087.99 5.82       1 

 Mineral 26,877.22 3.44       7 

 Missoula 96,219.31 5.75     1 6 

 Musselshell 76,283.65 6.38 1    1 7 $1,280 

Park 33,496.12 1.86       3 

 Petroleum 63,470.29 5.93   

 

   1 

 Phillips 190,216.89 5.71  35 36 

 

34 $49,748 

Pondera 59,400.88 5.66 2 

 

  16 $1,032 

Powder River 142,733.77 6.77 NO ROW'S ISSUED ON STATE TRUST LAND   

Powell 72,470.45 4.86 4 6   1 $26,635 

Prairie 79,302.44 7.12 54 

 

  8 $23,463 

Ravalli 30,218.50 1.97       1 

 Richland 83,004.92 6.17 83     28 $38,315 

Roosevelt 19,903.77 1.31 22     9 $18,161 

Rosebud 172,930.31 5.38 6 

 

  4 $16,020 

Sanders 63,494.07 3.56       25 

 Sheridan 45,146.80 4.14       20 

 Silver Bow 13,236.07 2.88 NO ROW'S ISSUED ON STATE TRUST LAND   

Stillwater 44,183.97 3.83       26 

 Sweet Grass 47,423.26 3.98       3 

 Teton 108,238.91 7.38 2   2 14 $2,710 

Toole 97,308.70 7.82  56 4  3 51 $73,151 

Treasure 36,209.82 5.76 NO ROW'S ISSUED ON STATE TRUST LAND   

Valley 218,407.95 6.75 85 1  1 215 $52,444 

Wheatland 71,167.86 7.79       5 

 Wibaux 33,801.43 5.94 NO ROW'S ISSUED ON STATE TRUST LAND   

Yellowstone 71,009.64 4.19 35     36 $101,563 

 

  

    

$982,551 

  
*It is believed that quite a few of the roads granted under these earlier 
easements were never constructed in the location provided in the easement.    
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