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A Bill for an Act entitled: "An Act establishing an antitrust
scope of practice panel for licensing boards; providing for a fee
assessed agai nst |icensing boards, proponent groups, and opponent
groups to fund the panel; establishing sovereign immunity for

| i censi ng boards subject to comm ssioner approval of board

actions with potential anticonpetitive inplications."”

Be it enacted by the Legislature of the State of Mntana:

NEW SECTI ON.  Section 1. Antitrust scope-of-practice panel.

[ Sections 1 through ??] nay be cited as the "Antitrust Scope-of -

Practice Panel Act".

NEW SECTI ON.  Section 2. Purpose. The purpose of [sections

1 through ??] is to provide authority for a supervisory panel to
be called at the discretion of the conm ssioner of |abor and
industry to determne if actions by a licensing board appear nore
likely than not to:

(1) trigger an antitrust conplaint; or

(2) overlap with the scope of practice of another |icensing

boar d.

NEW SECTI ON. Secti on 3. Definitions. As used in sections
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[1 through ??], the follow ng definitions apply:

(1) "Anticonpetitive" means a practice in violation of the
federal Sherman Antitrust Act, 15 U S.C 1 et seq., or 30-14-103
or 30-14-205 by a mpjority of individuals acting in concert as
menbers of an occupational or professional |icensing board
regul ated under Title 37.

(2) "Antitrust scope-of-practice panel” or "panel" neans
menbers appoi nted by the comm ssioner to hear antitrust or scope-
of -practice cases brought by a proponent group or an opponent
group.

(3) "Conm ssioner"” neans the conm ssioner of |abor and
i ndustry provided for in 2-15-1701.

(2) "Department” nmeans the department of |abor and industry
provided for in 2-15-1701.

(3) "Opponent group"” neans a licensing board, an
organi zation, an individual, or any interested party that opposes
a new or revised adm nistrative rule because of potential inpact
to the scope of practice of another |icensing board.

(4) "Proponent group"” neans a |licensing board, an
organi zation, an individual, or any interested party that seeks
to establish a scope of practice over which an existing |licensing
board clains authority regardless of the ternms by which the
practice is |abel ed.

(5) "Scope of practice" neans those activities that a person
licensed to practice a profession or occupation is allowed to
performif prescribed by appropriate statutes or rul es adopted by

a licensing board or the departnment on behal f of a program
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NEW SECTI ON. Section 4. Process for initiating panel

revi ew of proposals considered to be anticonpetitive expansi on of
scope of practice -- tinefranmes -- reports. (1) A proponent group
seeking a change in the scope of practice of a profession or
occupation licensed under Title 37 may request the comm ssioner
to appoint a panel to review the scope of practice or proposed
scope of practice to determ ne anticonpetitiveness.

(2) An opponent group may request the conm ssioner to
appoint a panel to review for anticonpetitiveness an
admnistrative rule related to scope or practice or a proposed
scope of practice expansion under an adm nistrative rule proposed
by a |icensing board.

(3) Upon a request filed under subsections (1) or (2), the
conmm ssi oner shall:

(a) consult with licensing board nenbers that have proposed
the rule or adopted the rule being questioned and with
representatives of the proponent or opponent groups;

(b) appoint a panel of at |east three people but no nore
t han ni ne people of which at |east one person nust represent each
prof essi on or occupation with an interest in the proposed or
adopted rule. A mpjority of the appointees nmay not be a
representative of the proponent or opponent group.

(c) provide criteria to the panel for determ ning
anticonpetitiveness; and

(d) provide staff services, including |legal counsel. Staff

appoi nted under this subsection may not be directly associated
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with a licensing group affiliated wth either the proponent or
opponent group.

(4) The comm ssioner shall act upon a request filed under
this section within 30 days.

(5) The appoi nted panel shall serve as a factfinding body
and nmay request prior to, at, or within 3 days after the neeting
any additional information or testinony fromtechnical experts
that the panel nenbers consider necessary to make an inforned
recommendati on. Panel nmenbers shall consider avail able scientific
and anticonpetitive evidence and state law in determning if
| egislative intent to protect public safety outweighs
anticonpetitive ternms in a rule or proposed rule.

(6) The appoi nted panel shall report its findings to the

conmmi ssioner wthin one week of its neeting.

NEW SECTI ON. Secti on 5. Panel menber rei nbursement -- fees

-- account. (1) Al nmenbers of the panel are entitled to per diem
and travel expenses incurred for participating on the panel,
subject to the approval of the comm ssioner and as provided in 2-
18-501 through 2-18-503. The state special revenue account
provided for in subsection (3) is responsible for paying panel
menbers' per diemand travel expenses.

(2) Each licensing board whose decisions are the basis for
an opponent group to file a request under [section 4] and the
opponent group filing the request shall pay in advance of the
panel's deliberations a proportional anount of the expenses as

proj ected by the conm ssioner for the panel, excluding the cost
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of department staff. Costs for departnent staff nust be
apportioned anong all |icensing boards equally as indirect costs.
(3) There is a state special revenue account to the credit
of the departnent to accept funds as determ ned by the

comm ssi oner under subsection (2) plus any donations to fund

expenses of the panels appointed under [section 4].

NEW SECTI ON.  Section 6. Active supervision -- state

immunity. (1) Upon receiving a report fromthe panel, the
conm ssioner shall determ ne whether legislative intent to
protect public safety outweighs anticonpetitive terns in a
proposed rule or an existing rule.

(2) If the conm ssioner decides that public policy outweighs
anticonpetitive terns in a proposed rule or existing rule, the
conmm ssi oner shall:

(a) allow the proposed rule to proceed under Title 2,
chapter 4, and report findings of public safety outweighing
anticonpetitive terns in the conmments on the rule; or

(b) propose nodifications in the proposed rule to neet
recommendat i ons by the panel.

(3) If the conm ssioner decides that public policy does not
out wei gh anticonpetitive ternms in a proposed rule or existing
rule, the comm ssioner may require a |icensing board to address
the panel's recommendations to prevent anticonpetitive behavior
if the panel determ nes that a proposed rule or existing rule is
nore |likely than not to lead to anticonpetitive behavior.

(4) I'f the comm ssioner exercises active supervision as
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provided in this section, a licensing board' s nenbers are covered
by the state immunity doctrine if the nmenbers inplenent the
conm ssi oner's recomendati ons.

- END -
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