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A Bill for an Act entitled: "An Act revising |l aws regardi ng
sexual crinmes; providing for the crine of aggravated sexual

i ntercourse w thout consent; revising the definition of "consent"
so that force is not required; revising other related definitions
revising penalties for sexual intercourse wthout consent; and
anendi ng sections 45-2-101, 45-5-501, 45-5-503, 46-18-219, and
46-18-222, MCA."

Be it enacted by the Legislature of the State of Mntana:

NEW SECTI ON.  Section 1. Aggravated sexual intercourse

wi t hout consent. (1) A person who uses force while know ngly
havi ng sexual intercourse with another person w thout consent or
wi th anot her person who is incapable of consent conmts the
of fense of aggravated sexual intercourse w thout consent.

(2) A person convicted of aggravated sexual intercourse
W t hout consent shall be punished by life inprisonnment or by
i nprisonnment in the state prison for a termof not |ess than 10
years or nore than 100 years and may be fined not nore than

$50, 000, except as provided in 46-18-219 and 46-18-222.

Section 2. Section 45-2-101, MCA, is anended to read:
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"45-2-101. General definitions. Unless otherw se specified
in the statute, all words nust be taken in the objective standard
rather than in the subjective, and unless a different neaning
plainly is required, the follow ng definitions apply in this
title:

(1) "Acts" has its usual and ordi nary neani ng and i ncl udes
any bodily novenent, any form of conmuni cation, and when
relevant, a failure or omssion to take action.

(2) "Admnistrative proceedi ng" nmeans a proceedi ng the
outcone of which is required to be based on a record or
docunent ati on prescribed by law or in which a law or a regul ation
is particularized in its application to an individual.

(3) "Another" nmeans a person or persons other than the
of f ender.

(4) (a) "Benefit" nmeans gain or advantage or anything
regarded by the beneficiary as gain or advantage, including
benefit to another person or entity in whose welfare the
beneficiary i1s interested.

(b) Benefit does not include an advantage prom sed
generally to a group or class of voters as a consequence of

public neasures that a candi date engages to support or oppose.

(5 "Bodily injury" means physical pain, illness, or an
i npai rment of physical condition and includes nental illness or
i npai rment .

(6) "Child" or "children" means any i ndividual or
i ndi vidual s under 18 years of age, unless a different age is

speci fi ed.
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(7) "Cohabit" means to |live together under the
representation of being married.

(8) "Common schene" neans a series of acts or om ssions
notivated by a purpose to acconplish a single crimnal objective
or by a common purpose or plan that results in the repeated
commi ssion of the same offense or that affects the same person or
the sanme persons or the property of the sane person or persons.

(9) "Conmputer" neans an el ectronic device that perforns
| ogical, arithnetic, and nenory functions by the manipul ati on of
el ectronic or magnetic inpulses and includes all input, output,
processi ng, storage, software, or communication facilities that
are connected or related to that device in a systemor network.

(10) "Computer network" nmeans the interconnection of
communi cati on systens between conputers or conputers and renote
term nal s.

(11) "Conputer program' means an instruction or statenent or
a series of instructions or statenents, in a formacceptable to a
conputer, that in actual or nodified formpermts the functioning
of a conputer or conputer systemand causes it to perform
speci fied functions.

(12) "Conputer services" include but are not limted to
conputer tine, data processing, and storage functions.

(13) "Conputer software" neans a set of conputer prograns,
procedures, and associ ated docunentati on concerned with the
operation of a conputer system

(14) "Conputer systent neans a set of related, connected, or

unconnect ed devi ces, conputer software, or other related conputer
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equi pnent .

(15) "Conduct" nmeans an act or series of acts and the
acconpanyi ng nental state.

(16) "Conviction" neans a judgnment of conviction or sentence
entered upon a plea of guilty or nolo contendere or upon a
verdict or finding of guilty of an offense rendered by a legally
constituted jury or by a court of conpetent jurisdiction
authorized to try the case without a jury.

(17) "Correctional institution” nmeans a state prison,
detention center, nmultijurisdictional detention center, private
detention center, regional correctional facility, private
correctional facility, or other institution for the incarceration
of inmates under sentence for offenses or the custody of
individuals awaiting trial or sentence for offenses.

(18) "Deception" neans know ngly to:

(a) create or confirmin another an inpression that is
fal se and that the offender does not believe to be true;

(b) fail to correct a false inpression that the offender
previously has created or confirned;

(c) prevent another fromacquiring information pertinent to
t he disposition of the property involved,

(d) sell or otherwi se transfer or encunber property w thout
disclosing a lien, adverse claim or other |egal inpedinent to
t he enjoynent of the property, whether the inpedinent is or is
not of value or is or is not a matter of official record; or

(e) promse performance that the offender does not intend

to performor knows wll not be performed. Failure to perform
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standi ng al one, is not evidence that the offender did not intend
to perform

(19) "Defamatory matter"” neans anything that exposes a
person or a group, class, or association to hatred, contenpt,
ridicule, degradation, or disgrace in society or toinjury to the
person's or its business or occupation.

(20) "Deprive" neans:

(a) to withhold property of another:

(i) permanently;

(ii1) for such a period as to appropriate a portion of its
val ue; or

(ti1) wth the purpose to restore it only upon paynent of
reward or other conpensation; or

(b) to dispose of the property of another and use or deal
with the property so as to make it unlikely that the owner w |
recover it.

(21) "Deviate sexual relations" neans any form of sexua
intercourse with an ani mal .

(22) "Docunent" neans, with respect to offenses invol ving
the nmedi caid program any application, claim form report,
record, witing, or correspondence, whether in witten,
el ectronic, magnetic, mcrofilm or other form

(23) "Felony" neans an offense in which the sentence inposed
upon conviction is death or inprisonnent in a state prison for a
term exceeding 1 year.

(24) "Forcible felony" neans a felony that involves the use

or threat of physical force or violence against any individual.
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(25) A "frisk"™ is a search by an external patting of a
person's cl ot hi ng.

(26) "CGovernnent" includes a branch, subdivision, or agency
of the governnment of the state or a locality within it.

(27) "Harm means | oss, disadvantage, or injury or anything
so regarded by the person affected, including | oss, disadvantage,
or injury to a person or entity in whose welfare the affected
person is interested.

(28) A "house of prostitution” neans a place where
prostitution or pronotion of prostitution is regularly carried on
by one or nore persons under the control, managenent, or
supervi sion of another.

(29) "Human bei ng" nmeans a person who has been born and is
alive.

(30) An "illegal article" is an article or thing that is
prohi bited by statute, rule, or order frombeing in the
possessi on of a person subject to official detention.

(31) "lInmate" neans a person who is confined in a
correctional institution.

(32) (a) "Intoxicating substance" neans a controlled
substance, as defined in Title 50, chapter 32, and an al coholic
beverage, including but not limted to a beverage containing 1/2
of 1% or nore of al cohol by vol une.

(b) Intoxicating substance does not include deal coholized
Wi ne or a beverage or liquid produced by the process by which
beer, ale, port, or wwne is produced if it contains |less than 1/2

of 1% of al cohol by vol une.
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(33) An "involuntary act" neans an act that is:

(a) a reflex or convul sion;

(b) a bodily novenent during unconsci ousness or sl eep;

(c) conduct during hypnosis or resulting from hypnotic
suggestion; or

(d) a bodily novenent that otherwise is not a product of
the effort or determ nation of the actor, either conscious or
habi t ual

(34) "Juror" neans a person who is a nenber of a jury,
including a grand jury, inpaneled by a court in this state in an
action or proceeding or by an officer authorized by law to
inpanel a jury in an action or proceeding. The term"juror" also
i ncl udes a person who has been drawn or summpned to attend as a
prospective juror.

(35) "Know ngly"--a person acts knowingly with respect to
conduct or to a circunstance described by a statute defining an
of fense when the person is aware of the person's own conduct or
that the circunstance exists. A person acts knowngly with
respect to the result of conduct described by a statute defining
an of fense when the person is aware that it is highly probable
that the result wll be caused by the person's conduct. Wen
knowl edge of the existence of a particular fact is an el enent of
an of fense, know edge is established if a person is aware of a
hi gh probability of its existence. Equivalent terns, such as
"knowi ng" or "with know edge", have the sanme neani ng.

(36) "Medicaid" neans the Montana nedi cal assistance program

provided for in Title 53, chapter 6.
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(37) "Medicaid agency" has the neaning in 53-6-155.

(38) "Medicaid benefit" means the provision of anything of
pecuni ary value to or on behalf of a recipient under the nedicaid
program

(39) (a) "Medicaid claim nmeans a communi cati on, whether in
oral, witten, electronic, magnetic, or other form

(1) that is used to claimspecific services or itens as
payabl e or reinbursable under the nedicaid program or

(1i) that states inconme, expense, or other information that
is or may be used to determne entitlenment to or the rate of
paynment under the nedicaid program

(b) The termincludes rel ated docunents submtted as a part

of or in support of the claim

(40) "Mentally disordered"” neans that a person suffers from
a nental disease or disorder that—+renders—theperson—i+ncapable—-of
apprectating—thenature—of —theperson-—s—owr—~conduet t hat

substantially inpairs the person’'s ability to apprai se or control

t he person's own conduct or apprai se the conduct of others.

(41) "Mentally incapacitated” neans that a—person—+s

persoen-—s—own——conduct as a result of the influence of an

i ntoxi cati ng substance a person's ability to appraise or control

t he person's own conduct or apprai se the conduct of others is

substantially i nmpaired.

(42) "M sdeneanor"” neans an offense for which the sentence
i nposed upon conviction is inprisonnment in the county jail for a

termor a fine, or both, or for which the sentence inposed is
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inprisonnment in a state prison for a termof 1 year or |ess.

(43) "Negligently"--a person acts negligently with respect
to aresult or to a circunstance described by a statute defining
an of fense when the person consciously disregards a risk that the
result will occur or that the circunstance exists or when the
person disregards a risk of which the person should be aware that
the result will occur or that the circunstance exists. The risk
must be of a nature and degree that to disregard it involves a
gross deviation fromthe standard of conduct that a reasonable
person woul d observe in the actor's situation. "G oss deviation"
means a deviation that is considerably greater than |ack of
ordinary care. Relevant terns, such as "negligent"” and "with
negl i gence", have the sane neani ng.

(44) "Nol o contendere"” neans a plea in which the defendant
does not contest the charge or charges agai nst the defendant and
neither admts nor denies the charge or charges.

(45) "Qotain" neans:

(a) inrelation to property, to bring about a transfer of
i nterest or possession, whether to the offender or to another;
and

(b) in relation to |l abor or services, to secure the
performance of the | abor or service.

(46) "Qotains or exerts control” includes but is not limted
to the taking, the carrying away, or the sale, conveyance, or
transfer of title to, interest in, or possession of property.

(47) "Qccupied structure" nmeans any building, vehicle, or

ot her place suitable for human occupancy or night | odgi ng of
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persons or for carrying on business, whether or not a person is
actually present, including any outbuilding that is imediately
adj acent to or in close proximty to an occupied structure and
that is habitually used for personal use or enploynent. Each unit
of a building consisting of two or nore units separately secured
or occupied is a separate occupied structure.

(48) "Ofender" neans a person who has been or is liable to
be arrested, charged, convicted, or punished for a public
of f ense.

(49) "Ofense" neans a crinme for which a sentence of death
or of inprisonnent or a fine is authorized. Ofenses are
classified as felonies or m sdeneanors.

(50) (a) "Oficial detention" nmeans inprisonnment resulting
froma conviction for an of fense, confinenent for an offense,
confinement of a person charged with an of fense, detention by a
peace officer pursuant to arrest, detention for extradition or
deportation, or |awful detention for the purpose of the
protection of the welfare of the person detained or for the
protection of society.

(b) Oficial detention does not include supervision of
probation or parole, constraint incidental to release on bail, or
an unl awful arrest unless the person arrested enpl oyed physi cal
force, a threat of physical force, or a weapon to escape.

(51) "Oficial proceeding" nmeans a proceedi ng heard or that
may be heard before a legislative, a judicial, an admnistrati ve,
or anot her governnental agency or official authorized to take

evi dence under oath, including any referee, hearings exam ner,
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conmi ssioner, notary, or other person taking testinony or
deposition in connection with the proceedi ng.

(52) "Other state" neans a state or territory of the United
States, the District of Colunbia, and the Commonweal th of Puerto
Ri co.

(53) "Owner" neans a person other than the of fender who has
possession of or other interest in the property involved, even
t hough the interest or possession is unlawful, and w thout whose
consent the offender has no authority to exert control over the
property.

(54) "Party official" nmeans a person who hol ds an el ective
or appointive post in a political party in the United States by
virtue of which the person directs or conducts or participates in
directing or conducting party affairs at any | evel of
responsi bility.

(55) "Peace officer"” means a person who by virtue of the
person's office or public enploynent is vested by law with a duty
to maintain public order or to make arrests for offenses while
acting wwthin the scope of the person's authority.

(56) "Pecuniary benefit" is benefit in the form of noney,
property, comrercial interests, or anything else the primary
significance of which is econom c gain.

(57) "Person" includes an individual, business association,
partnership, corporation, governnment, or other legal entity and
an individual acting or purporting to act for or on behalf of a
government or subdivision of governnent.

(58) "Physically hel pl ess" neans that a person is
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unconsci ous or is otherw se physically unable to comuni cate
unwi | | i ngness to act.

(59) "Possession" is the know ng control of anything for a
sufficient time to be able to term nate control

(60) "Prem ses" includes any type of structure or building
and real property.

(61) "Property" neans a tangi ble or intangible thing of
val ue. Property includes but is not limted to:

(a) real estate;

(b) noney;

(c) commercial instrunents;

(d) adm ssion or transportation tickets;

(e) witten instrunents that represent or enbody rights
concerni ng anyt hing of value, including | abor or services, or
that are otherw se of value to the owner

(f) things growng on, affixed to, or found on |land and
things that are part of or affixed to a buil ding;

(g) electricity, gas, and water;

(h) birds, animals, and fish that ordinarily are kept in a
state of confinenment;

(1) food and drink, sanples, cultures, mcroorgani smns,
speci nens, records, recordings, docunents, blueprints, draw ngs,
maps, and whol e or partial copies, descriptions, photographs,
prot otypes, or nodel s thereof;

(j) other articles, materials, devices, substances, and
whol e or partial copies, descriptions, photographs, prototypes,

or nodels thereof that constitute, represent, evidence, reflect,
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or record secret scientific, technical, nerchandi sing,
production, or managenent information or a secret designed
process, procedure, fornula, invention, or inprovenent; and

(k) electronic inpulses, electronically processed or
produced data or information, comrercial instrunents, conputer
software or conputer prograns, in either machine- or
human-readabl e form conputer services, any other tangible or
intangible itemof value relating to a conputer, conputer system
or conputer network, and copies thereof.

(62) "Property of another" neans real or personal property
in which a person other than the offender has an interest that
the offender has no authority to defeat or inpair, even though
the offender may have an interest in the property.

(63) "Public place" neans a place to which the public or a
substanti al group has access.

(64) (a) "Public servant"” nmeans an officer or enpl oyee of
governnent, including but not limted to |egislators, judges, and
firefighters, and a person participating as a juror, adviser,
consul tant, adm nistrator, executor, guardian, or court-appointed
fiduciary. The term"public servant” includes one who has been
el ected or designated to becone a public servant.

(b) The term does not include wtnesses.

(65) "Purposely"--a person acts purposely with respect to a
result or to conduct described by a statute defining an offense
if it is the person's conscious object to engage in that conduct
or to cause that result. Wen a particular purpose is an el enent

of an offense, the elenent is established although the purpose is
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conditional, unless the condition negatives the harmor evil
sought to be prevented by the | aw defining the offense.
Equi val ent terns, such as "purpose" and "with the purpose", have
t he sane neani ng.
(66) (a) "Serious bodily injury" nmeans bodily injury that:
(i) creates a substantial risk of death
(11) causes serious permanent disfigurenment or protracted
| oss or inpairnment of the function or process of a bodily nenber
or organ; or
(ti1) at the time of injury, can reasonably be expected to
result in serious permanent disfigurenent or protracted |oss or
i npai rment of the function or process of a bodily nenber or
or gan.
(b) The termincludes serious nental illness or inpairnent.
(67) "Sexual contact" neans touching of the sexual or other
intimate parts of the person of another, directly or through
clothing, in order to knowi ngly or purposely:
(a) cause bodily injury to or humliate, harass, or degrade
anot her; or
(b) arouse or gratify the sexual response or desire of
ei ther party.
(68) (a) "Sexual intercourse" neans penetration of the
vul va, anus, or nmouth of one person by the penis of another
person, penetration of the vulva or anus of one person by a body
menber of anot her person, or penetration of the vulva or anus of
one person by a foreign instrunment or object manipul ated by

anot her person to know ngly or purposely:
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(1) ~cause bodily injury or humliate, harass, or degrade;
or

(1i) arouse or gratify the sexual response or desire of
ei ther party.

(b) For purposes of subsection (68)(a), any penetration,
however slight, is sufficient.

(69) "Solicit" or "solicitation" nmeans to command,
aut hori ze, urge, incite, request, or advise another to commt an
of f ense.

(70) "State" or "this state" neans the state of Montana, al
the land and water in respect to which the state of Mntana has
ei ther exclusive or concurrent jurisdiction, and the air space
above the | and and water.

(71) "Statute" nmeans an act of the legislature of this
state.

(72) "Stolen property" neans property over which control has
been obtained by theft.

(73) A "stop" is the tenporary detention of a person that
results when a peace officer orders the person to remain in the
peace officer's presence.

(74) "Tanper" neans to interfere with sonething inproperly,
meddle with it, nmake unwarranted alterations in its existing
condition, or deposit refuse upon it.

(75) "Tel ephone” nmeans any type of tel ephone, including but
not limted to a corded, uncorded, cellular, or satellite
t el ephone.

(76) "Threat" neans a nenace, however comuni cated, to:
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(a) inflict physical harmon the person threatened or any
ot her person or on property;

(b) subject any person to physical confinenent or
restraint;

(c) commt a crimnal offense;

(d) accuse a person of a crimnal offense;

(e) expose a person to hatred, contenpt, or ridicule;

(f) harmthe credit or business repute of a person;

(g) reveal information sought to be conceal ed by the person
t hr eat ened,;

(h) take action as an official against anyone or anyt hing,
wi thhold official action, or cause the action or w thhol ding;

(1) bring about or continue a strike, boycott, or other
simlar collective action if the person making the threat demands
or receives property that is not for the benefit of groups that
t he person purports to represent; or

(j) testify or provide information or withhold testinony or
information with respect to another's |egal claimor defense.

(77) (a) "Value" nmeans the market value of the property at
the tinme and place of the crinme or, if the market val ue cannot be
satisfactorily ascertained, the cost of the replacenent of the
property within a reasonable tine after the crine. If the
of fender appropriates a portion of the value of the property, the
val ue nmust be determ ned as foll ows:

(1) The value of an instrunent constituting an evidence of
debt, such as a check, draft, or prom ssory note, is considered

t he anobunt due or collectible. The figure is ordinarily the face
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anount of the indebtedness | ess any portion of the indebtedness
t hat has been satisfied.

(1i) The value of any other instrunent that creates,
rel eases, discharges, or otherw se affects any val uable | ega
right, privilege, or obligation is considered the anount of
econom c | oss that the owner of the instrument m ght reasonably
suffer by virtue of the loss of the instrunent.

(ii1) The value of electronic inpulses, electronically
produced data or information, conputer software or prograns, or
any other tangible or intangible itemrelating to a conputer,
conputer system or conputer network is considered to be the
anount of economc |loss that the owner of the item m ght
reasonably suffer by virtue of the loss of the item The
determ nation of the amount of economic |oss includes but is not
l[imted to consideration of the value of the owner's right to
excl usi ve use or disposition of the item

(b) When it cannot be determined if the value of the
property is nore or |ess than $1,500 by the standards set forth
in subsection (77)(a), its value is considered to be an anount
| ess than $1, 500.

(c) Amunts involved in thefts conmtted pursuant to a
common schene or the sane transaction, whether fromthe sane
person or several persons, may be aggregated in determning the
val ue of the property.

(78) "Vehicle" nmeans a device for transportation by |and,
water, or air or by nobile equipnment, with provision for

transport of an operator.
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or substance

is readily capabl e of

means a person whose testinony is desired in

in any investigation by a grand jury, or

prosecuti on,

{Internal References to 45-2-101:

or proceeding."

2-18-704 10- 1- 205 13-37-108  15-1-216

15-1- 216 15-1- 216 15- 30- 2101 15- 30- 2101

15-39-108  15-68-520 15-72-115  23-5-156

33-22-136  40-4-219 40- 6- 402 41- 3- 205

41- 3- 609 41-3-1012 44-4-1205  45-5-206

45-5-210 45-5-220 45-5-507 45-5-621

45-8-108 45-9- 208 45-10-108  46-5-212

46-9-511 46-9-511 46-18-220  46-18-226

46-18-303  46- 18- 303 50- 15- 403  50- 20- 109

50- 20- 401  50- 20- 401 50-20-401  50-71-120

52-2-736 52-2-736 52-2-736 52-2- 736

53-20-129  53-20-129 53-20-140  61-5- 405

61-7-118 61- 8- 402 61- 8- 460 61- 8- 725

61-8-734 61- 9- 520 61-13-104  80-7- 1019

87-2-101 87-6-101 87-6- 101 87-6-101

87-6-101 87-6-101 87-6- 202 87- 6- 206

87-6-905 }
Section 3. Section 45-5-501, MCA, is amended to read:
"45-5-501. Definitions. (1) (a) As used in [Section 1], 45-

5-502, and 45-5-503,

t he t er m “wtheut—eoensent™— "consent"

nmeans:-

e I . L ed N : ) I
et moer—anether— oF words or overt actions indicating a freely

gi ven agreenent to have sexual intercourse or sexual contact.

This definition includes but is not limted to the follow ng:

(i) an expression of |ack of consent through words or

conduct nmeans there is no consent or that consent has been

wi t hdr awn.
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(ii) a current or previous dating or social or sexual

relationship or the manner of dress of the person involved with

the accused in the conduct at issue does not by itself constitute

consent.

(iii) lack of consent nay be inferred based on all of the

surroundi ng circunstances and must be considered i n deternining

whet her a person gave consent.

++)(b) subjeet Subject to subsections (1)ftb)y(c) and

(1)€e)(d), the victimis incapable of consent because the victim

is:

tA-(i) mentally disordered or incapacitated;

tB)y(ii) physically helpless;

t©-(iii) overconme by deception, coercion, or surprise;

tBr(iv) less than 16 years ol d;

tEr(v) incarcerated in an adult or juvenile correctional,
detention, or treatnent facility or is on probation or parole and
the perpetrator is an enpl oyee, contractor, or volunteer of the
supervising authority and has supervisory or disciplinary
authority over the victim unless the act is part of a | aw ul
sear ch;

tH-(vi) receiving services froma youth care facility, as
defined in 52-2-602, and the perpetrator:

tH-(A) has supervisory or disciplinary authority over the
victimor is providing treatnent to the victim and

+H>(B) is an enpl oyee, contractor, or volunteer of the
youth care facility; or

t©(vii) admtted to a nental health facility, as defined
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in 53-21-102, is admtted to a community-based facility or a
residential facility, as those terns are defined in 53-20-102, or
IS receiving community-based services, as defined in 53-20-102,
and the perpetrator:
tH-(A) has supervisory or disciplinary authority over the
victimor is providing treatnent to the victim and
+H>(B) is an enpl oyee, contractor, or volunteer of the
facility or community-based service.
tb)y(c) Subsection tH{ta)ytbr++(E- (1)(b)(v) does not apply
if the individuals are married to each other and one of the
i ndi vidual s involved is on probation or parole and the other

individual is a probation or parole officer of a supervising
authority.

te)y(d) Subsections Htart+H- (1)(b)(vi) and
Hta(++(6 (1) (b)(vii) do not apply if the individuals are

married to each other and one of the individuals involved is a

patient in or resident of a facility, is a recipient of

communi ty-based services, or is receiving services froma youth
care facility and the other individual is an enpl oyee,
contractor, or volunteer of the facility or comunity-based
servi ce.

(2) As used in subseet+on—<1) [section 1], the term"force"

nmeans:

(a) the infliction, attenpted infliction, or threatened
infliction of bodily injury or the comm ssion of a forcible
felony by the offender; or

(b) the threat of substantial retaliatory action that
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causes the victimto reasonably believe that the of fender has the
ability to execute the threat.

(3) As used in 45-5-502 and this section, the follow ng
definitions apply:

(a) "Parole":

(i) in the case of an adult offender, has the neaning
provided in 46-1-202; and

(1i) in the case of a juvenile offender, nmeans supervision
of a youth released froma state youth correctional facility, as
defined in 41-5-103, to the supervision of the departnent of
corrections.

(b) "Probation" neans:

(1) in the case of an adult offender, release wthout
i nprisonment of a defendant found guilty of a crine and subject
to the supervision of a supervising authority; and

(1i) in the case of a juvenile offender, supervision of the
juvenile by a youth court pursuant to Title 41, chapter 5.

(c) "Supervising authority" includes a court, including a
youth court, a county, or the departnent of corrections."

{Internal References to 45-5-501:
45-5-503 46-23-506 }

Section 4. Section 45-5-503, MCA, is anended to read:
"45-5-503. Sexual intercourse w thout consent. (1) A person
who know ngly has sexual intercourse wthout—eonrsent with anot her

person w thout consent or with another person who is incapable of

consent commts the of fense of sexual intercourse w thout
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consent. A person may not be convicted under this section based
on the age of the person's spouse, as provided in

45-5- 501Htat+{B- (1) (b)(iv).

(2) A person convicted of sexual intercourse w thout

consent shall be punished by life inprisonnment or by inprisonnment

in the state prison for a term ef——rnoet—tess—than—2—years—or—fore
than—166 not nore than 20 years and nmay be fined not nore than

$50, 000, except as provided in 46-18-219, 46-18-222, and
subsections (3) and (4) of this section.

(3) (a) If the victimis less than 16 years old and the
offender is 4 or nore years older than the victimor if the
of fender inflicts bodily injury upon anyone in the course of
comm tting sexual intercourse wthout consent, the offender shal
be punished by life inprisonnent or by inprisonment in the state
prison for a termof not |less than 4 years or nore than 100 years
and may be fined not nore than $50, 000, except as provided in
46- 18- 219 and 46-18-222.

(b) If two or nore persons are convicted of sexual
i ntercourse without consent with the sane victimin an incident
in which each offender was present at the | ocation where another
of fender's offense occurred during a tinme period in which each
of fender coul d have reasonably known of the other's offense, each
of fender shall be punished by life inprisonnent or by
i nprisonnment in the state prison for a termof not |ess than 5
years or nore than 100 years and may be fined not nore than
$50, 000, except as provided in 46-18-219 and 46-18-222.

(c) If the offender was previously convicted of an of fense
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under this section or of an offense under the | aws of another
state or of the United States that if commtted in this state
woul d be an offense under this section and if the offender
inflicted serious bodily injury upon a person in the course of
commtting each of fense, the offender shall be:
(1) punished by death as provided in 46-18-301 t hrough
46- 18- 310, unless the offender is |l ess than 18 years of age at
the time of the conm ssion of the offense; or
(11) punished as provided in 46-18-219.

(4) (a) If the victimwas 12 years of age or younger and

the of fender in the course of committing sexual intercourse

wi t hout consent was 18 years of age or older at the tinme of the

of fense, the offender:

(1) shall be punished by inprisonment in a state prison for
a termof 100 years. The court nmay not suspend execution or defer
inposition of the first 25 years of a sentence of inprisonnent
i nposed under this subsection (4)(a)(i) except as provided in
46- 18- 222, and during the first 25 years of inprisonnent, the
of fender is not eligible for parole.

(ii) may be fined an anmount not to exceed $50, 000; and

(ii1) shall be ordered to enroll in and successfully
conpl ete the educational phase and the cognitive and behavi oral
phase of a sexual offender treatnment program provided or approved
by the departnment of corrections.

(b) If the offender is released after the nmandatory m ni mum
period of inprisonnent, the offender is subject to supervision by

t he departnent of corrections for the remai nder of the offender's
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life and shall participate in the programfor continuous,

satellite-based nonitoring provided for in 46-23-1010.

(5)
(2) or (3),

ability of the offender to pay restitution as required by

In addition to any sentence inposed under subsection

after determning the financial resources and future

46- 18- 242, the court shall require the offender, if able, to pay

the victims reasonabl e nedical and counseling costs that result

fromthe offense. The anobunt, nethod, and tine of paynent nust be
determned in the same manner as provided for in 46-18-244.
(6) As used in subsections (3) and (4), an act "in the

course of commtting sexual intercourse wthout consent” i ncludes
an attenpt to commt the offense or flight after the attenpt or
conmi ssi on.

(7)

child is born,

If as a result of sexual intercourse wthout consent a
t he of fender who has been convicted of an offense
under this section and who is the biological parent of the child
resulting fromthe sexual intercourse w thout consent forfeits

all parental and custodial rights to the child if the provisions
of 46-1-401 have been fol |l owed."

{Internal References to 45-5-503:

27-2-216 39-51-2111  40- 4-219 40- 15- 102
40-15-116  41-5- 206 42-2-608 44-5-311
45-1- 205 45-5-501 45-5-512 45-5-512
45-5-512 45-5- 628 45- 8- 405 46- 1- 502
46-16-226  46-18-104 46-18-104  46-18-111
46-18-201  46- 18- 203 46-18-203  46- 18- 205
46-18-205  46- 18- 205 46-18-207  46- 18- 207
46-18-219  46-18-222 46-18-222  46-18-231
46-23-502  46- 23-506 46-23-1011 46-23-1011 }
Section 5. Section 46-18-219, MCA, is anended to read:
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"46-18-219. Life sentence without possibility of rel ease.
(1) (a) Except as provided in subsection (3), if an offender
convicted of one of the follow ng of fenses was previously
convicted of one of the follow ng offenses or of an offense under
the I aws of another state or of the United States that, if
commtted in this state, would be one of the foll ow ng of fenses,
the of fender must be sentenced to life in prison, unless the
death penalty is applicable and inposed:
(1) 45-5-102, deliberate hom ci de;
(ii1) 45-5-303, aggravated ki dnappi ng;
tH+H)—45-5-563——=sexdval—t+ntercourse—wthout—consent+
tw)y(iii) 45-5-625, sexual abuse of children; e+
tr)-(iv) 45-5-627, except subsection (1)(b), ritual abuse of
a mnor—, or
tvi)(v) [section 1].

(b) Except as provided in subsection (3), if an offender

convicted of one of the follow ng of fenses was previously
convicted of two of the follow ng offenses, two of any
conbi nation of the offenses listed in subsection (1)(a) or the
foll ow ng of fenses, or two of any offenses under the |aws of
another state or of the United States that, if commtted in this
state, would be one of the offenses listed in subsection (1)(a)
or this subsection, the offender nust be sentenced to life in
prison, unless the death penalty is applicable and inposed:

(1) 45-5-103, mtigated deliberate hom cide;

(i1) 45-5-202, aggravated assault;

(ii1) 45-5-302, kidnapping;
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(iv) 45-5-401, robbery; or

(v) 45-5-603, aggravated pronotion of prostitution.

(2) Except as provided in 46-23-210 and subsection (3) of
this section, an offender sentenced under subsection (1):

(a) shall serve the entire sentence;

(b) shall serve the sentence in prison

(c) may not for any reason, except a nedical reason, be
transferred for any length of tinme to another type of
institution, facility, or program

(d) my not be paroled; and

(e) may not be given time off for good behavi or or
ot herwi se be given an early release for any reason.

(3) If the offender was previously sentenced for either of
two or three offenses listed in subsection (1), pursuant to any
of the exceptions listed in 46-18-222, then the provisions of
subsections (1) and (2) of this section do not apply to the
of fender's present sentence.

(4) The inposition or execution of the sentences prescribed
by this section may not be deferred or suspended. In the event of
a conflict between this section and any provision of 46-18-201 or
46- 18- 205, this section prevails.

(5) (a) For purposes of this section, "prison" neans a
secure detention facility in which inmates are | ocked up 24 hours
a day and that is operated by this state, another state, the
federal government, or a private contractor.

(b) Prison does not include a work rel ease center,

prerel ease center, boot canp, or any other type of facility that
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does not provide secure detention."

{Internal References to 46-18-219:

45-5-102  45-5-103 45-5-202  45-5-302
45-5-303  45-5-401 45-5-503  45-5-503
45-5-503  45-5-503 45-5-603  45-5-625
45-5-625  45-5-627 46-18-111  46- 18- 207
46-18-222  46-18-225  46-18-502  46- 18- 502
46-23-201 }

Section 6. Section 46-18-222, MCA, is anended to read:
"46-18-222. Exceptions to mandatory m ni mum sentences,
restrictions on deferred inposition and suspended execution of
sentence, and restrictions on parole eligibility. Mandatory
m ni mum sent ences prescribed by the laws of this state, mandatory
life sentences prescribed by 46-18-219, the restrictions on
deferred i nposition and suspended execution of sentence
prescribed by 46-18-201(1)(b), 46-18-205, 46-18-221(3),
46- 18- 224, and 46-18-502(3), and restrictions on parole
eligibility prescribed by 45-5-503(4), 45-5-507(5), 45-5-601(3),
45-5-602(3), 45-5-603(2)(b), and 45-5-625(4), and [section 1] do

not apply if:

(1) the offender was | ess than 18 years of age at the tine
of the comm ssion of the offense for which the offender is to be
sent enced,;

(2) the offender's nental capacity, at the tinme of the
comm ssion of the offense for which the offender is to be
sentenced, was significantly inpaired, although not so inpaired
as to constitute a defense to the prosecuti on. However, a
voluntarily induced intoxicated or drugged condition may not be

considered an inpairment for the purposes of this subsection.
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(3) the offender, at the tine of the conm ssion of the
of fense for which the offender is to be sentenced, was acting
under unusual and substantial duress, although not such duress as
woul d constitute a defense to the prosecution;

(4) the offender was an acconplice, the conduct
constituting the offense was principally the conduct of another,
and the offender's participation was relatively m nor;

(5) in a case in which the threat of bodily injury or
actual infliction of bodily injury is an actual elenment of the
crime, no serious bodily injury was inflicted on the victim
unl ess a weapon was used in the conm ssion of the offense; or

(6) the offense was comm tted under 45-5-502(3),
45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3),
45-5-603(2)(b), er 45-5-625(4), or [section 1] and the judge

determ nes, based on the findings contained in a psychosexual

eval uation report prepared by a qualified sexual offender

eval uator pursuant to the provisions of 46-23-509, that treatnent
of the offender while incarcerated, while in a residenti al
treatnment facility, or while in a local comunity affords a
better opportunity for rehabilitation of the offender and for the
ultimate protection of the victimand society, in which case the
judge shall include in its judgnent a statenent of the reasons
for its determ nation."

{Internal References to 46-18-222:

45-5-102 45-5-103 45-5-202 45-5-210
45-5-222 45-5-222 45-5-302 45-5-303
45-5-401 45-5-503 45-5-503 45-5-503
45-5-503 45- 5- 507 45-5-601 45-5-602
45-5-603 45-5-603 45-5-625 45- 8- 404
45- 8- 404 45-9-101 45-9-101 45-9-101
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45-9-101 45-9-101 45-9-101 45-9-101

45-9-102 45-9-103 45-9- 109 45-9-110

45-9-110 45-9-110 46-18-201  46- 18- 205

46-18-205  46- 18- 205 46-18-219  46-18-221

46-18-221  46-18-221 46-18-223  46-18-224

46-18-224  46-18-226 46-18-226  46-18-502 }

NEW SECTI ON.  Section 7. {standard} Codification

instruction. [Section 1] is intended to be codified as an
integral part of Title 45, chapter 5, part 5, and the provisions

of Title 45, chapter 5, part 5, apply to [section 1].

- END -
{ Nane : Jul i anne Bur khar dt
Title : Legi sl ative Attorney
Agency : Legi sl ative Services
Phone : 4025
E-Mail : j bur khar dt @rt . gov}
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