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A Bill for an Act entitled: "An Act requiring the departnent of
public health and human services to nmake determ nations of

i ndi gence; requiring the court to schedule a hearing on

resci ssion of the appointnent of a public defender prior to
ordering rescission; requiring the departnment of public health
and human services to establish policies for the determ nation of
i ndi gence; anendi ng section 47-1-111, MCA;, and providing an

effective date and an applicability date."
Be it enacted by the Legislature of the State of Mntana:
Section 1. Section 47-1-111, MCA, is anended to read:

"47-1-111. Eligibility -- determ nation of indigence by the

departnent of public health and hunan services -- rules. (1) (a)

When a court orders the office to assign counsel to an applicant
for public defender services, the office shall imrediately assign

counsel prior to a determ nation under this section.

(b) H—theperson—+for—whomcounsel—has—been—asstgned—+s

resetnded The departnent of public health and hunan services

deternmines the eliqgibility for public defender services for an
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applicant. If the departnent |ater determ nes the applicant nay

no |l onger be eligible for public defender services, the

departnent shall notify the court as soon as possi ble and the

court shall schedule a hearing on whether to rescind public

def ender services for the applicant prior to ordering rescission.

(c) (i) The applicant may reguest—that—the—court—conduect
wai ve & the hearing on the mot+en—to—+esetrnd resci ssion of

appointnent. If the applicant reguests—a does not waive the
heari ng on the mpt+on—te—+esecind resci ssion of appointnent, the

court shall hold the hearing and a representative of the

departnent shall attend the heari ng.

(1i) The sole purpose of the hearing is to determ ne the
financial eligibility of the applicant for public defender
services. At the beginning of the hearing, the court shal
adnoni sh the parties that the scope of the hearing is limted to
determining the financial eligibility of the applicant for public
def ender servi ces.

(ti1) Only evidence related to the applicant's financi al
eligibility for public defender services may be introduced at the
heari ng.

(1v) The applicant may not be conpelled to testify at a

heari ng on the metten—to—+esetnd resci ssion of appointnment.

(v) If the applicant testifies at the hearing, the
applicant may be questioned only regarding financial eligibility
for public defender services.

(vi) If the applicant testifies at the hearing, the court

shal | advise the applicant that any testinony or evidence
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i ntroduced on the applicant's behalf other than testinony or
evi dence regarding financial eligibility my be used during any
crimnal action.

(vii) Evidence regarding financial eligibility under this
section may not be used in any crimnal action, except in a
crimnal action regarding a subsequent charge of perjury or false
swearing related to the applicant's claimof entitlenent to
publ i c defender services.

(d) If the applicant dees—not—reguest—a wai ves the hearing
on t he mett+on—toe—+esetnd resci ssion of appoi ntnent, does not

appear at a hearing on the meti+on—to—+escind rescission of

appoi ntment, or does not testify or present evidence regarding
financial eligibility at the hearing on the mettonto+resetnd

resci ssion of appointnment, the court shall find the applicant is

not eligible to have counsel assigned under Title 47 angd—shat+
grant—the—roption—to—resetnd—appotrntaent and order the assi gnnent
of counsel to be rescinded.

(e) A person for whom counsel is assigned is entitled to
the full benefit of public defender services until the court
grants—the—retion—to—rescind—appotntrent—and orders the
assi gnnent of counsel to be rescinded.

(f) Any determnation pursuant to this section is subject
to the review and approval of the court. The propriety of an

assi gnnent of counsel by the eff+ee departnent is subject to

inquiry by the court, and the court nmay deny an assignnent.
(2) (a) An applicant for public defender services who is

eligible for a public defender because the applicant is indigent
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shall also provide a detailed financial statenent and sign an
affidavit. The court shall advise the defendant that the
defendant is subject to crimnal charges for any fal se statenent
made on the financial statenent.

(b) The application, financial statenent, and affidavit

must be on a form prescribed by the eemmsston departnment of

public health and human services. The affidavit must clearly

state that it is signed under the penalty of perjury and that a
fal se statenment may be prosecuted. The judge may inquire into the
truth of the information contained in the affidavit.

(c) Information disclosed in the application, financial
statenment, or affidavit is not admssible in a civil or crimnal
action except when offered for inpeachnent purposes or in a
subsequent prosecution of the applicant for perjury or false
sweari ng.

(d) The office may not withhold the tinely provision of
publ i c defender services for delay or failure to fill out an

application, or for a delay in eligibility determ nation.

However, a court may find a person in civil contenpt of court for
a person's unreasonable delay or failure to conply with the
provi sions of this subsection (2).

(3) An applicant is indigent if:

(a) the applicant's gross household inconme, as defined in
15-30-2337, is at or less than 133% of the poverty |evel set
according to the nost current federal poverty guidelines updated
periodically in the Federal Register by the United States

departnent of health and human services under the authority of 42
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U.S.C. 9902(2); or

(b) the disposable inconme and assets of the applicant and
the nmenbers of the applicant's household are insufficient to
retain conpetent private counsel w thout substantial hardship to
the applicant or the nenbers of the applicant's househol d.

(4) A determ nation of indigence may not be denied based
solely on an applicant's ability to post bail or solely because
the applicant is enpl oyed.

(5 A determnation nmay be nodified by the eff+ece—or—the
presiding court if additional information becones available or if

the applicant's financial circunmstances change.

(6) The eommsston departnent of public health and hunman

services shall establish procedures and adopt rules for presiding
courts to inplenent this section. Cemmsstoen These procedures and
rul es:

(a) nust ensure that the eligibility determ nation process

is done tinely, and is fair and consi stent statew de;

(b) nust allow a qualified private attorney to represent an
applicant if the attorney agrees to accept fromthe applicant a
conpensation rate that will not constitute a substanti al
financial hardship to the applicant or the nenbers of the
appl i cant's househol d;

(c) mmay provide for the use of other public or private
agencies or contractors to conduct eligibility screening under
this section; and

(d) rnust avoid unnecessary duplication of processes—and

o b g bt i defendert  orri
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{Internal References to 47-1-111:
41- 3- 425x 46- 8- 101x 47-1-103x 47-1-104x
47-1-110x 53-20- 112x 61- 5- 218x}

NEW SECTI ON. Section 2. {standard} Effective date. [This

act] is effective July 1, 2017.

NEW SECTI ON. Section 3. {standard} Applicability. [This

act] applies to all applicants for public defender services who

submt an application for services on or after July 1, 2017.

- END -
{ Nane : Julie A Johnson
Title : At t or ney
Agency : Legi sl ative Services D vision
Phone : 406- 444- 4024
E-Mail : juliejohnson@r . gov}
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