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A Bill for an Act entitled: "An Act providing for the

pr of essi onal managenent and adm ni stration of the nonattorney
functions of the office of public defender and the office of
appel | ate defender; transferring certain duties,
responsibilities, and authority of the chief public defender and
the chief appellate defender to the executive director of the

of fice of public defender; authorizing the executive director of
the office of public defender to conpile relevant financial,
wor kl oad, productivity, and efficiency and effectiveness data and
i nformation; anendi ng sections 47-1-201, 47-1-202, 47-1-205, 47-
1-210, 47-1-215, and 47-1-216, MCA, and providing an effective

date and a transition period."

Be it enacted by the Legislature of the State of Mntana:

Section 1. Section 47-1-201, MCA, is anended to read:

"47-1-201. O fice of state public defender -- personnel --
conpensation -- expenses -- reports. (1) There is an office of
state public defender. The office nust be located in Butte,

Mont ana. The head of the office is the ehiref—pubtie—defender

executive director, who is supervised by the conm ssion.

(2) The executive director i s appoi nted by and serves at

the pl easure of the conmm ssion. The position of executive
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director is exenpt fromthe state classification and pay plan as

provided in 2-18-103. The conmni ssion shall establish conpensati on

for the position commensurate with the position's duties and

responsibilities, taking into account the conpensation paid to

executive directors with simlar responsibilities.

t2)3(3) The chief public defender nust be an attorney
licensed to practice lawin the state. The chief public defender
i s appoi nted by and serves at the pleasure of the comm ssion. The
position of chief public defender is exenpt fromthe state
classification and pay plan as provided in 2-18-103. The
commi ssion shall establish conpensation for the position
commensurate wth the position's duties and responsibilities,
taking into account the conpensation paid to prosecutors with
simlar responsibilities.

3)(4) The chief public defender shall hire or contract for
and supervi se ot her personnel necessary to performthe funretion

of—the—offH+ee—of——state functions for which the chief public

defender is responsible and to inplenent the provisions of this

chapter, including but not limted to:
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—+v)y(a) deputy public defenders, as provided in 47-1-215,

who are exenpt fromthe classification and pay pl an as provi ded

in 2-18-1083;

(b) assistant public defenders; and

(c) other necessary adm nistrative and professional support
staff for the office.

t4)(5) Positions established pursuant to subsections (3)(b)
and 3)3te)y (4)(c) are classified positions, and persons in those
positions are entitled to sal aries, wages, benefits, and expenses
as provided in Title 2, chapter 18.

5)(6) The follow ng expenses are payable by the office if
the expense is incurred at the request of a public defender

pursuant to procedures set out by the executive director:

(a) wtness and interpreter fees and expenses provided for
in Title 26, chapter 2, part 5, and 46-15-116; and

(b) transcript fees, as provided in 3-5-604.

t6)(7) If the costs to be paid pursuant to this section are
not paid directly, reinbursenent nust be made within 30 days of
the receipt of a claim

A-(8) The office, through the executive director, may

accept gifts, grants, or donations, which nust be deposited in
t he account provided for in 47-1-110.

8)3(9) The office shall provide assistance to the executive

director with the budgeting, reporting, and rel ated
adm nistrative functions of the office—ef—appettate—defender—as
provtded—+n—4/+—12065.

9-(10) The ehtef—pubtiec—defender executive director shal
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establish procedures to provide for the approval, paynent,
recordi ng, reporting, and nmanagenent of defense expenses paid
pursuant to this section, including defense expenses paid for
work perfornmed by or for the office of appellate defender.

t16)(11) (a) The eoff+ee—of—publi+e—defender executive
director is required to report data for each fiscal year by
Septenber 30 of the subsequent fiscal year representing the
caseload for the entire public defender systemto the |egislative
fiscal analyst. The report nmust be provided in an el ectronic
format and include unduplicated count data for all cases for
whi ch representation is paid for by the office of public
def ender, the nunber of new cases opened, the nunber of cases
cl osed, the nunber of cases that remain open and active, the
nunber of cases that remain open but are inactive, and the
aver age nunber of days between case opening and cl osure for each
case type

(b)(i) The effH+ece—ofpubtiec—defender executive director is

required to report to the legislative fiscal analyst for each

fiscal year by Septenber 30 of the subsequent fiscal year on the
anmount of funds coll ected as rei nbursenment for services rendered,
i ncludi ng the nunber of cases for which a collection is made, the
nunber of cases for which an anmount is owed, the anount

coll ected, and the anobunt renmai ning unpaid. The report nust be
provided in an electronic format.

(ii) The executive director shall prepare forns as

necessary for the effective and consistent coll ection and

reporting of the data descri bed in subsection (11)(b)(i). The
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executive director shall coll aborate with the adm ni strator of

the supreme court and direct appropri ate personnel of the

judi ciary, including enployees of district courts and | ocal

governnents, to fully and accurately conplete and subnit the

forns at the tine specified by the executive director."

{Internal References to 47-1-201:

2-15-1028  2- 18- 103 3-5-511 3-5- 604
3-5-901 3-5-901 3-5-901 3-5-901
3-5-901 26- 2- 506 41-5-111  41-5-1413
42-2-405  46-4-304 46-8-101  46-8- 104
46-15-115  46-17-203  46-21-201  46- 21- 201
47-1-103  47-1-105 47-1-202  50- 20- 509
53-9-104  53-9-104 53-20-112  53-21-112
53-21-116 53-21-122  53-21-122  53-24- 302
72-5-225  72-5-234 72-5-315  72-5-408
72-5-408 }

Section 2. Section 47-1-202, MCA, is anended to read:
"47-1-202. Chief public defender -- duties. (1) In addition
to the duties provided in 47-1-201(3), the chief public defender

shal | :

= I L I g
i . s I L L
L W s e FIVINY

tb)y(a) assist the comm ssion and the executive director in

establishing the state system anrd—estabHshing—the standards,

policies, and procedures required pursuant to this chapter;

te)y(b) develop and present for the comm ssion's approval a
regional strategic plan for the delivery of public defender
servi ces;

teh-(c) in collaboration with the executive director:

(i) establish processes and procedures to ensure that
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of fice and contract personnel use information technol ogy and
casel oad managenent systens so that detail ed expenditure and
caseload data is accurately collected, recorded, and reported;

te)y(ii) establish adm nistrative managenent procedures for
regi onal offices;

t)-(d) establish procedures for managi ng casel oads and
assi gning cases in a manner that ensures that public defenders
are assigned cases according to experience, training, and
manageabl e casel oads and taking into account case conplexity, the
severity of charges and potential punishments, and the |egal
skills required to provide effective assistance of counsel;

te)(e) establish policies and procedures for assigning

counsel in capital cases that are consistent with standards

i ssued by the Montana suprene court for counsel for indigent

persons in capital cases;

5(f) in consultation with the executive

director, establish procedures to handl e conplaints about public
def ender performance and to ensure that public defenders, office
personnel, and clients are aware of avenues avail able for
bringing a conplaint and that office procedures do not conflict
with the disciplinary jurisdiction of the suprene court and the
rul es promul gated pursuant to Article VII, section 2, of the
Mont ana constitution and the applicable provisions of Title 37,

chapter 61;
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t4)(g) performall other duties assigned by the comm ssion
pursuant to this chapter

(2) The chief public defender may not maintain a client
casel oad. "

{Internal References to 47-1-202
47-1- 205 47-1-215 }

NEW SECTI ON. Section 3. Executive director -- duties. (1)

The is an executive director of the office of public defender.
The executive director shall:

(a) act as secretary to the conm ssion and provide
adm ni strative staff support to the conm ssion;

(b) hire or contract for and supervi se other personnel
necessary to performthe adm nistrative and managenent functions
of the office of state public defender, the office of appellate
defender, and the office of conflict coordinator and is
responsi ble to i nplenent the provisions of this chapter,
including but not limted to:

(1) the follow ng personnel who are exenpt fromthe state
classification and pay plan as provided in 2-18-103:

(A) admnistrative or managenent personnel who nust be
experienced i n business managenent and contract managenent;

(B) a chief contract manager to oversee and enforce the

contracting program and
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(© a training coordinator, appointed as provided in
47-1-210; and

(1i) other necessary adm nistrative and professional
support staff for the office; and

(c) actively seek gifts, grants, and donations that my be

avai |l abl e through the federal governnent or other sources to help

fund the system

Section 4. Section 47-1-205, MCA, is anended to read:
"47-1-205. Ofice of appellate defender -- chief appellate
defender. (1) There is an office of appellate defender. The
of fice of appellate defender nust be |ocated in Hel ena, Mntana.
(2) (a) The comm ssion shall hire and supervise a chief
appel | at e defender to nanage and supervi se t he eff+ee—of

functions for which the appell ate defender is responsible. The

chi ef appell ate defender is appointed by and serves at the
pl easure of the comm ssion. The conm ssion shall establish
conpensation for the position comensurate with the position's
duties and responsibilities, taking into account the conpensation
paid to prosecutors with simlar responsibilities.

(b) The chief appellate defender nust be an attorney
licensed to practice lawin the state.

(c) The position of chief appellate defender is exenpt from
the state classification and pay plan as provided in 2-18-103.

(3) The chief appellate defender shall:

(a) direct, manage, and supervise all public defender

services provided by attorneys enployed by or who contract with
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the office of appell ate defender—netuting and shall assist the

executive director with the budgeting, reporting, and rel ated

functions of the office;

(b) ensure that when a court orders the office of appellate
def ender to assign an appellate | awer or when a defendant or
petitioner is otherwise entitled to an appellate public defender,
the assignnent is made pronptly to a qualified and appropriate
appel | ate defender who is immedi ately available to the defendant
or petitioner when necessary;

(c) ensure that appell ate defender assignnments conply with
the provisions of 47-1-202(1)(f) and standards for counsel for
i ndi gent persons in capital cases issued by the Montana suprene
court;

(d) hire and supervise the work of attorneys enpl oyed by

the office of appell ate defender and hire and supervi se other

personnel as authorized by the appettate—defender executive

di rector;

(e) contract for services as provided in 47-1-216 and as
aut hori zed by the comm ssion according to the strategic plan for
the delivery of public appell ate defender services;

(f) in the manner required by the executive director, keep

a record of appellate defender services and expenses of the
of fice of appellate defender and submt records and reports to

t he . ey bt e : i
defender executive director;

(g) inplenment standards and procedures established by the

commi ssion and by the executive director for the functions of the
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of fice of appell ate defender;

(h) maintain a mninmumclient casel oad as determ ned by the
commi ssi on;

(1) <confer with the ehiref—pubtHec—defender executive
director on budgetary issues and submt budgetary requests and
the reports required by law or by the governor through the ehief
pubt+ec—defender executive director; and

(j) performall other duties assigned to the chi ef

appel | ate defender by the comm ssion.™

{Internal References to 47-1-205:
47-1-105 47-1-201 }

Section 5. Section 47-1-210, MCA, is anmended to read:

"47-1-210. Training program-- coordinator. (1) There is
within the office a position of training coordinator for public
def enders.

(2) The ehtef—pubt+ec—-defender executive director shal

appoi nt the training coordinator.

(3) The training coordinator shall:

(a) coordinate training to public defenders in current
aspects of crimnal and civil law involving public defense;

(b) assist in the devel opnment and di ssem nation of
st andards, procedures, and policies that will ensure that public
def ender services are provided consistently throughout the state,;

(c) consolidate information on inportant aspects of public
defense and provide for a collection of official opinions, |egal

briefs, and other relevant information;
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(d) consistent with guidelines prescribed by the executive

director, provide assistance with research or briefs and provide
ot her technical assistance requested by a public defender;
(e) apply for and assist in the disbursenment of federal

funds or other grant noney to aid in providing training to staff

enpl oyed by and others who contract with the statew de public

def ender system and

(f) assist in the devel opnent and di ssem nati on of

st andards, procedures, and policies that will ensure that

manageri al, adm ni strative, hunman resource, and budgeti ng

procedures and gui delines are consistently foll owed throughout

t he state;

(g) devel op and conduct training for all staff and

contractors on the standards, policies, procedures, and

guidelines referred to in subsection (3)(f): and

tH-(h) performother duties assigned by the ehtref—pubtte

defender commi ssion or by the executive director."

{Internal References to 47-1-210:
47-1-201 }

Section 6. Section 47-1-215, MCA, is anended to read:

"47-1-215. Regional offices -- deputy public defenders --
of fice space. (1) The chief public defender shall hire, assign,
and supervise a deputy public defender to manage and supervi se
each regional office established pursuant to 47-1-104(2).

(2) Each deputy public defender shall:

(a) pursuant to procedures adopted by the executive
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director or the comm ssion, nmanage and supervise all public

def ender services provided within the deputy public defender's
assi gned regi on;

(b) establish protocols so that when a court orders the
office to assign counsel, the assignnent is nmade pronptly to an
appropriate public defender and so that a public defender is
i mredi atel y avail abl e when necessary;

(c) ensure that public defender assignnments within the
region conply with the provisions of 47-1-202(1)(f);

(d) consistent with policies and procedures adopted by the

executive director, hire and supervise the work of regional

of fi ce personnel as authorized by the ehtef—pubtic—defender

executive director;

(e) contract for services as provided in 47-1-216 and

aut hori zed by the ehiref—pubHec—-defender executive director

according to the strategic plan approved by the comm ssion;

(f) consistent with guidelines provided by the executive

director, keep a record of public defender and associ ated

services and expenses in the region and submt the records to the

chi-ef—publ+ec—defender executive director as requested;

(g) inplenment the standards and procedures established by

the comm ssion, the executive director, and chief public defender

for the region;

(h) maintain a mninmumclient casel oad as determ ned by the
chi ef public defender; and

(1) performall other duties as assigned by the chief

public defender or the executive director.
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(3) Expenses for office space required for regional
offices, including rent, utilities, and mai ntenance, nust be paid

by the office through the executive director and may not be

considered a county or city obligation."

{Internal References to 47-1-215:
47-1-104 47-1-201 }

Section 7. Section 47-1-216, MCA, is anended to read:

"47-1-216. Contracted services -- rules. (1) The comm ssion
shal | establish standards for a statew de contracted services
programthat ensures that contracting for public defender
services is done fairly and consistently statewi de and within
each public defender region and that contracting for appellate
defender services is done fairly and consistently statew de.

(2) The executive director shall hire and supervise the

chi ef contract manager who shall oversee the contracting program

and—ay—not. |If the chief contract nanager is an attorney, the

manager nay not maintain a client casel oad.

(3) The office of state public defender and each regi onal
office, in a manner consistent with statew de standards adopted

by the comm ssion pursuant to this section and with guidelines

adopted by the executive director, may contract to provide public

def ender, professional nonattorney, and other personal services
necessary to deliver public defender services within each public
def ender region. The chief appell ate defender, in a manner
consistent with statew de standards adopted by the conm ssion

pursuant to this section and with guidelines adopted by the
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executive director, may contract to provide appell ate defender,

pr of essi onal nonattorney, and other personal services necessary
to deliver appellate defender services in the state. Al
contracting pursuant to this section is exenpt fromthe Mntana
Procurenment Act as provided in 18-4-132.

(4) (a) Except as provided in subsection (4)(b), contracts
may not be awarded based solely on the | owest bid or provide
conpensation to contractors based solely on a fixed fee paid
irrespective of the nunber of cases assigned.

(b) Contracts for |egal representation of individuals
appearing before the followi ng specialty courts may be awarded
based on a fixed fee:

(1) a drug treatnment court, as defined in 46-1-1103,
including an adult, a juvenile, and a famly drug court;

(i1) a nmental health treatnment court, as defined in
46-1- 1203;

(iii1) a DU court, as defined in 61-5-231,;

(tv) a court that serves participants with co-occurring
di sorders, including a nental health treatnment court that is
conbined with a drug treatnent court; or

(v) a veterans treatment court.

(c) A contract for legal representation pursuant to
subsection (4)(b) may not be awarded wi thout the approval of the
comm ssion and wi thout verifiable assurances that effective
representation wll be provided.

(5) Contracting for public defender and appell ate defender

servi ces nust be done through a conpetitive process that nust, at
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a mninmum involve the follow ng considerations:

(a) attorney qualifications necessary to provide effective
assi stance of counsel that neets the standards established by the
conmi ssi on;

(b) attorney qualifications necessary to provide effective
assi stance of counsel that neets the standards issued by the
Mont ana suprene court for counsel for indigent persons in capital
cases;

(c) attorney access to support services, such as paral egal
and investigator services;

(d) attorney casel oad, including the amount of private
practice engaged in outside the contract;

(e) reporting protocols and casel oad nonitoring processes;

(f) a process for the supervision and eval uati on of
per f or mance;

(g) a process for conflict resolution; and

(h) continuing education requirenents in accordance with
st andards set by the conmm ssion.

(6) The executive director, with the assistance of the

chi ef public defender, deputy public defenders, and the chief
appel | ate defender, shall provide for contract oversight and
enforcenment to ensure conpliance with established standards.

(7) The comm ssion shall adopt rules to establish
reasonabl e conpensation for attorneys contracted to provide
public defender and appell ate defender services and for others
contracted to provide nonattorney services.

(8) Contract attorneys may not take any noney or benefit
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froman appointed client or fromanyone for the benefit of the
appoi nted client.

(9) The comm ssion shall limt the nunber of contract
attorneys so that all contracted attorneys may be neani ngful ly
eval uat ed.

(10) The conmm ssion shall inplenent rules requiring

eval uation of every contract attorney on at |east a biennial

basis by—the. The chief contract nmanager shall conduct the

eval uati ons based on witten evaluation criteria and shal

devel op with the executive director witten procedures desi gned

to el evate the performance of contract attorneys whose

perfornmance is evaluated to be | ess than acceptable and to

term nate the contract of any attorney whose perfornmance is

eval uated as unacceptabl e.™

{Internal References to 47-1-216:
18- 4-132 47-1-104 47-1- 205 47-1-215 }

NEW SECTI ON. Section 8. {standard} Effective date --

transition. (1) [This act] is effective July 1, 2017.

(2) The public defender comm ssion shall have hired an
executive director of the office of public defender prior to July
1, 2018.

(3) The executive director, working cooperatively with the
publ i ¢ defender conm ssion, the chief public defender, the chief
appel | ate defender, the conflict coordinator, and others, shal
i npl enent the provisions of [sections 1 through 7] by July 1,
20109.
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