TITLE 46
CHAPTER 1. GENERAL PROVISIONS
46-1-101. Repealed. Sec. 263, Ch. 800, L. 1991.
46-1-102. Repealed. Sec. 263, Ch. 800, L. 1991.

46-1-103. Scope -- purpose -- construction. (1) This title governs the practice and procedure in
all criminal proceedings in the courts of Montana except where provision for a different
procedure is specifically provided by law.

(2) This title is intended to provide for the just determination of every criminal proceeding.
The purposes of this title are to secure simplicity in procedure, fairness in administration, and
elimination of unjustifiable expense and delay.

(3) Any irregularity in a proceeding specified by this title that does not affect the substantial
rights of the accused must be disregarded.

46-1-201. Repealed. Sec. 263, Ch. 800, L. 1991.

46-1-202. Definitions. As used in this title, unless the context requires otherwise, the
following definitions apply:

(1) "Advanced practice registered nurse™ means an individual certified as an advanced
practice registered nurse provided for in 37-8-202, with a clinical specialty in psychiatric mental
health nursing.

(2) "Arraignment™ means the formal act of calling the defendant into open court to enter a
plea answering a charge.

(3) "Arrest" means taking a person into custody in the manner authorized by law.

(4) "Arrest warrant” means a written order from a court directed to a peace officer or to some
other person specifically named commanding that officer or person to arrest another. The term
includes the original warrant of arrest and a copy certified by the issuing court.

(5) "Bail" means the security given for the primary purpose of ensuring the presence of the
defendant in a pending criminal proceeding.

(6) "Charge" means a written statement that accuses a person of the commission of an
offense, that is presented to a court, and that is contained in a complaint, information, or
indictment.

(7) "Conviction" means a judgment or sentence entered upon a guilty or nolo contendere plea
or upon a verdict or finding of guilty rendered by a legally constituted jury or by a court of
competent jurisdiction authorized to try the case without a jury.

(8) "Court™ means a place where justice is judicially administered and includes the judge of
the court.

(9) "Included offense™ means an offense that:

(a) is established by proof of the same or less than all the facts required to establish the
commission of the offense charged;

(b) consists of an attempt to commit the offense charged or to commit an offense otherwise
included in the offense charged; or

(c) differs from the offense charged only in the respect that a less serious injury or risk to the
same person, property, or public interest or a lesser kind of culpability suffices to establish its
commission.
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(10) "Judge™ means a person who is vested by law with the power to perform judicial
functions.

(11) "Judgment™ means an adjudication by a court that the defendant is guilty or not guilty,
and if the adjudication is that the defendant is guilty, it includes the sentence pronounced by the
court.

(12) "Make available for examination and reproduction” means to make material and
information that is subject to disclosure available upon request at a designated place during
specified reasonable times and to provide suitable facilities or arrangements for reproducing it.
The term does not mean that the disclosing party is required to make copies at its expense, to
deliver the materials or information to the other party, or to supply the facilities or materials
required to carry out tests on disclosed items. The parties may by mutual consent make other or
additional arrangements.

(13) "New trial" means a reexamination of the issue in the same court before another jury
after a verdict or finding has been rendered.

(14) "Notice to appear" means a written direction that is issued by a peace officer and that
requests a person to appear before a court at a stated time and place to answer a charge for the
alleged commission of an offense.

(15) "Offense™” means a violation of any penal statute of this state or any ordinance of its
political subdivisions.

(16) "Parole” means the release to the community of a prisoner by a decision of the board of
pardons and parole prior to the expiration of the prisoner's term subject to conditions imposed by
the board of pardons and parole and the supervision of the department of corrections.

(17) "Peace officer" means any person who by virtue of the person's office or public
employment is vested by law with a duty to maintain public order and make arrests for offenses
while acting within the scope of the person's authority.

(18) "Persistent felony offender” means an offender who has previously been convicted of a
felony and who is presently being sentenced for a second felony committed on a different
occasion than the first. An offender is considered to have been previously convicted of a felony
if:

(@) the previous felony conviction was for an offense committed in this state or any other
jurisdiction for which a sentence of imprisonment in excess of 1 year could have been imposed,;

(b) less than 5 years have elapsed between the commission of the present offense and either:

(i) the previous felony conviction; or

(ii) the offender's release on parole or otherwise from prison or other commitment imposed as
a result of a previous felony conviction; and

(c) the offender has not been pardoned on the ground of innocence and the conviction has not
been set aside at the postconviction hearing.

(19) "Place of trial" means the geographical location and political subdivision in which the
court that will hear the cause is situated.

(20) "Preliminary examination™ means a hearing before a judge for the purpose of
determining if there is probable cause to believe a felony has been committed by the defendant.

(21) "Probation™ means release by the court without imprisonment of a defendant found guilty
of a crime. The release is subject to the supervision of the department of corrections upon
direction of the court.

(22) "Prosecutor" means an elected or appointed attorney who is vested by law with the
power to initiate and carry out criminal proceedings on behalf of the state or a political



subdivision.

(23) "Same transaction” means conduct consisting of a series of acts or omissions that are
motivated by:

(a) a purpose to accomplish a criminal objective and that are necessary or incidental to the
accomplishment of that objective; or

(b) a common purpose or plan that results in the repeated commission of the same offense or
effect upon the same person or the property of the same person.

(24) "Search warrant” means an order that is:

(@) in writing;

(b) in the name of the state;

(c) signed by a judge;

(d) a particular description of the place, object, or person to be searched and the evidence,
contraband, or person to be seized; and

(e) directed to a peace officer and commands the peace officer to search for evidence,
contraband, or persons.

(25) "Sentence™ means the judicial disposition of a criminal proceeding upon a plea of guilty
or nolo contendere or upon a verdict or finding of guilty.

(26) "Statement™ means:

(a) a writing signed or otherwise adopted or approved by a person;

(b) a video or audio recording of a person's communications or a transcript of the
communications; and

(c) a writing containing a summary of a person's oral communications or admissions.

(27) "Summons" means a written order issued by the court that commands a person to appear
before a court at a stated time and place to answer a charge for the offense set forth in the order.

(28) "Superseded notes" means handwritten notes, including field notes, that have been
substantially incorporated into a statement. The notes may not be considered a statement and are
not subject to disclosure except as provided in 46-15-324.

(29) "Temporary road block™ means any structure, device, or means used by a peace officer
for the purpose of controlling all traffic through a point on the highway where all vehicles may
be slowed or stopped.

(30) "Witness" means a person whose testimony is desired in a proceeding or investigation by
a grand jury or in a criminal action, prosecution, or proceeding.

(31) "Work product” means legal research, records, correspondence, reports, and memoranda,
both written and oral, to the extent that they contain the opinions, theories, and conclusions of
the prosecutor, defense counsel, or their staff or investigators.

46-1-301. Notice to be given to attorney general when state department or board initiates or
intervenes in an action. When a department or board of this state initiates or intervenes in an
action in any court, a copy of the complaint, counterclaim, or cross-claim must be served on the
attorney general.

46-1-302. Notice of appeal to be served on attorney general. When a department or board of
this state appeals from a judgment or order entered in any court of this state, a copy of the notice
of appeal must be served on the attorney general.

46-1-401. Penalty enhancement -- pleading, proof, and mental state requirements. (1) A
court may not impose a penalty enhancement specified in Title 45, Title 46, or any other
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provision of law unless:

(a) the enhancing act, omission, or fact was charged in the information, complaint, or
indictment, with a reference to the statute or statutes containing the enhancing act, omission, or
fact and the penalty for the enhancing act, omission, or fact;

(b) if the case was tried before a jury, the jury unanimously found in a separate finding that
the enhancing act, omission, or fact occurred beyond a reasonable doubt;

(c) if the case was tried to the court without a jury, the court finds beyond a reasonable doubt
that the enhancing act, omission, or fact occurred; and

(d) a defendant who knowingly and voluntarily pleaded guilty to an offense also admitted to
the enhancing act, omission, or fact.

(2) The enhancement issue may be submitted to a jury on a form separate from the verdict
form or may be separately stated on the verdict form. The jury must be instructed that it is to
reach a verdict on the offense charged in the information, complaint, or indictment before the
jury can consider whether the enhancing act, omission, or fact occurred.

(3) An enhancing act, omission, or fact is an act, omission, or fact, whether stated in the
statute defining the charged offense or stated in another statute, that is not included in the
statutory definition of the elements of the charged offense and that allows or requires a
sentencing court to add to, as provided by statute, a penalty provided by statute for the charged
offense or to impose the death penalty instead of a statutory incarceration period provided by
statute for the charged offense. Except as provided in subsection (4), the aggravating
circumstances contained in 46-18-303 are enhancing acts, omissions, or facts.

(4) Use of the fact of one or more prior convictions for the same type of offense or for one or
more other types of offenses to enhance the penalty for a charged offense is not subject to the
requirements of this section.

46-1-501. Definitions. As used in this part, the following definitions apply:

(1) "Mediation™ has the meaning provided in 26-1-813(1).

(2) "Party" means any one of the following, and "parties” means all of the following:
(a) the defendant;

(b) a victim of the crime; or

(c) the county attorney or other prosecuting attorney.

46-1-502. Mediation. (1) At any time after the commencement of a prosecution and before the
verdict, the court may, at its suggestion or upon motion of a party and with the consent of all the
parties, refer the proceeding to mediation by a mediator chosen by the court.

(2) The proceeding may not be referred for mediation if the offense charged is:
(a) deliberate homicide, as described in 45-5-102;

(b) mitigated deliberate homicide, as described in 45-5-103;

(c) intimidation, as described in 45-5-203;

(d) partner or family member assault, as described in 45-5-206;

(e) assault on a minor, as described in 45-5-212;

(F) stalking, as described in 45-5-220;

(9) aggravated kidnapping, as described in 45-5-303;
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(h) a sex crime, as described in 45-5-502, 45-5-503, 45-5-504, or 45-5-507;

(i) endangering the welfare of children, as described in 45-5-622;

(j) sexual abuse of children, as described in 45-5-625; or

(k) ritual abuse of a minor, as described in 45-5-627.

(3) Any aspect of or issue in the proceeding may be the subject of the mediation, including
but not limited to the charge, a plea bargain, or a recommended sentence.

(4) At any point during mediation, a party may withdraw from the mediation without penalty
or sanction.

(5) This section does not prohibit the parties from engaging in traditional plea negotiations.

46-1-503. Factors to use in determining appropriateness of mediation. In deciding whether
mediation is appropriate, the court may consider:

(1) the nature of the offense;

(2) any special circumstances or characteristics of the defendant or any victim;

(3) whether the defendant previously participated in mediation in the current or a prior
proceeding;

(4) whether it is probable that the defendant will cooperate with the mediator;

(5) the recommendation of any victim or victims;

(6) the recommendation of any involved law enforcement agency;

(7) whether a qualified mediator is available;

(8) the type of sentence, including any treatment, that the defendant would most likely be
amenable to, whether the best interests of the defendant and the security of the public may
require that the defendant be placed in secure detention or under supervision, and whether there
are facilities available for treatment and rehabilitation of the defendant;

(9) whether there is evidence that the charged offense included violence or was otherwise
committed in an aggressive and premeditated manner;

(10) the motivation for the commission of the charged offense;

(11) the age of the defendant and of any codefendant or victim;

(12) the previous history of the defendant, including any criminal history and any other prior
antisocial behavior or pattern of physical violence;

(13) the sophistication and maturity of the defendant as determined by factors such as home,
employment, school activities, emotional attitude, and pattern of living;

(14) whether any victim wishes to address the parties and mediator during mediation; and

(15) other matters that the court believes are relevant.

46-1-504. Procedure following mediation. (1) If mediation is successful, the mediator shall
inform the court of the results of the mediation and of any agreement reached.

(2) If mediation is unsuccessful or if one of the parties withdraws from the mediation, the
mediator shall notify the court and the prosecutor may proceed with the prosecution of the
defendant.

(3) After a successful mediation, the results of the mediation and any agreement reached by
the parties to the mediation are subject to the approval of the court.
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46-1-505. Privilege and confidentiality. Mediation communications and documents are
privileged and confidential and may not be disclosed in any judicial or administrative proceeding
except when:

(1) the parties to the mediation agree, in writing, to disclosure;

(2) a written agreement by the parties to mediate permits disclosure;

(3) a communication or document provides evidence of an ongoing or future criminal activity;

(4) disclosure is necessary to prevent an action or event that is reasonably likely to result in
death, serious bodily harm, or substantial injury to the financial interests or property of another;

(5) a communication or document is necessary to defend against a legal malpractice claim by
the defendant against the defendant's attorney; or

(6) a communication or document is relevant to determining the existence of an agreement
that resulted from the mediation or to the enforcement of an agreement.

46-1-506. Right to speedy trial. Time spent in mediation may not be counted in determining
whether a defendant's right to a speedy trial has been violated.

46-1-507. Costs. The mediation costs must be paid equally by the defendant and the
prosecution, except that if a defendant is eligible for a public defender, the public defender shall
pay the mediation costs.

Part 6 through 10 reserved .

46-1-1101. Short title. This part may be cited as the "Drug Offender Accountability and
Treatment Act".

- through 46-1-1214 — deals with treatment and mental health courts — others may wish to

modify ... (?)

The following Chapters regulate matters that do not have a direct relation to sentencing, so they
have been removed:

Chapter 2: Jurisdiction

Chapter 3: Venue

Chapter 4: Investigative Procedures

Chapter 5: Search and Seizure

Chapter 6: Arrest

Chapter 7: Initial Appearance of Arrested Person
Chapter 10: Preliminary Examination

Chapter 11: Commencement of Prosecution
Chapter 12: Arraignment of Defendant

Chapter 13: Pretrial Motions



Chapter 14: Mental Competency of the Accused

Chapter 15: Production of Evidence

Chapter 16: Trial

Chapter 17: Lower Court Proceedings

Chapter 20: Appeals

Chapter 21: Postconviction Hearing

Chapter 22: Habeas Corpus

Chapter 24: Treatment of Victims and Witnesses

Chapter 30: Uniform Criminal Extradition Act

Chapter 31: Interstate Agreement on Detainers
CHAPTER 8. RIGHT TO COUNSEL

46-8-101. Right to counsel. (1) During the initial appearance before the court, every
defendant must be informed of the right to have counsel and must be asked if the aid of counsel
is desired.

(2) Except as provided in subsection (3), if the defendant desires assigned counsel because of
financial inability to retain private counsel and the offense charged is a felony or the offense is a
misdemeanor and incarceration is a sentencing option if the defendant is convicted, the court
shall order the office of state public defender, provided for in 47-1-201, to assign counsel to
represent the defendant without unnecessary delay pending a determination of eligibility under
the provisions of 47-1-111.

(3) If the defendant desires assigned counsel because of financial inability to retain private
counsel and the offense charged is a misdemeanor and incarceration is a sentencing option if the
defendant is convicted, during the initial appearance the court may order that incarceration not be
exercised as a sentencing option if the defendant is convicted. If the court so orders, the court
shall inform the defendant that the assistance of counsel at public expense through the office of
state public defender is not available and that time will be given to consult with an attorney
before a plea is entered. If incarceration is waived as a sentencing option, a public defender may
not be assigned.

46-8-102. Waiver of counsel. A defendant may waive the right to counsel when the court
ascertains that the waiver is made knowingly, voluntarily, and intelligently.

46-8-103. Duration of assignment. (1) When counsel has been assigned, the assignment is
effective until final judgment, including any proceeding upon direct appeal to the Montana
supreme court, unless relieved by order of the court that assigned counsel or that has jurisdiction
over the case.

(2) If counsel determines that an appeal would be frivolous or wholly without merit, counsel
shall file a motion with the court requesting permission to withdraw. The motion must attest that
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counsel has concluded that an appeal would be frivolous or wholly without merit after reviewing
the entire record and researching applicable statutes, case law, and rules and that the defendant
has been advised of counsel's decision and of the defendant's right to file a response. The motion
to withdraw must be accompanied by a memorandum discussing any issues that arguably support
an appeal. The memorandum must include a summary of the procedural history of the case and
any jurisdictional problems with the appeal, together with appropriate citations to the record and
to the pertinent statutes, case law, and procedural rules bearing upon each issue discussed in the
memorandum. Upon filing the motion and memorandum with the court, counsel's certificate of
mailing must certify that copies of each filing were mailed to the local county attorney, the
attorney general's office, and the defendant. The defendant is entitled to file a response with the
court.

46-8-104. Assignment of counsel after trial -- definition. (1) Any court of record may order
the office of state public defender, provided for in 47-1-201, to assign counsel, subject to the
provisions of the Montana Public Defender Act, Title 47, chapter 1, to represent any petitioner or
appellant in any postconviction action or proceeding brought under Title 46, chapter 21, if the
petitioner or appellant is eligible for the appointment of counsel and:

(a) the district court determines that a hearing on the petition is required pursuant to 46-21-
201;

(b) the state public defender's office requests appointment of a public defender and
demonstrates good cause for the appointment;

(c) a statute specifically mandates the appointment of counsel;

(d) the petitioner or appellant is clearly entitled to counsel under either the United States or
Montana constitution; or

(e) extraordinary circumstances exist that require the appointment of counsel to prevent a
miscarriage of justice.

(2) An appointment of counsel made in the interests of justice, as provided in 46-21-201(2),
may be made only when extraordinary circumstances exist.

(3) As used in this section, "extraordinary circumstances” includes those in which the
petitioner or appellant does not have access to legal materials or has a physical or mental
condition or limitation that prevents the petitioner or appellant from reading or writing in
English.

46-8-105 through 46-8-110 reserved.
46-8-111. Repealed. Secs. 74, 80(2), Ch. 449, L. 2005.
46-8-112. Repealed. Sec. 263, Ch. 800, L. 1991.

One judge suggested to me that there should be a presumption of inability to pay if the defendant
has qualified for a PD — which, of course, all of our clients have ...

46-8-113. Payment by defendant for assigned counsel -- costs to be filed with court. (1)
Subject to the provisions of subsections (2) and (3), as part of or as a condition of a sentence that
is imposed under the provisions of this title, the court shall determine whether a convicted
defendant should pay the costs of counsel assigned to represent the defendant as follows:
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(@) If the defendant pleads guilty prior to trial:

(i) to one or more misdemeanor charges and no felony charges, the cost of counsel is $250; or

(ii) to one or more felony charges, the cost of counsel is $800.

(b) If the case goes to trial, the defendant shall pay the costs incurred by the office of state
public defender for providing the defendant with counsel in the criminal trial. The office of state
public defender shall file with the court a statement of the hours spent on the case and the costs
and expenses incurred for the trial.

(2) Any costs imposed pursuant to this section must be paid in accordance with 46-18-
251(2)(e).

(3) In any proceeding for the determination of whether a defendant is or will be able to pay
the costs of counsel, the court shall question the defendant as to the defendant's ability to pay
those costs and shall inform the defendant that purposely false or misleading statements by the
defendant may result in criminal charges against the defendant.

(4) The court may not sentence a defendant to pay the costs for assigned counsel unless the
defendant is or will be able to pay the costs imposed by subsection (1). The court may find that
the defendant is able to pay only a portion of the costs assessed. In determining the amount and
method of payment of costs, the court shall take into account the financial resources of the
defendant and the nature of the burden that payment of costs will impose.

(5) A defendant who has been sentenced to pay costs may at any time petition the court that
sentenced the defendant for remission of the payment of costs or of any unpaid portion of the
costs. If it appears to the satisfaction of the court that payment of the amount due will impose
manifest hardship on the defendant or the defendant's immediate family, the court may remit all
or part of the amount due in costs or modify the method of payment.

(6) A defendant's obligation to make payments for the cost of counsel is suspended during
periods of incarceration.

(7) Any costs imposed under this section must be included in the court's judgment.

46-8-114. Time and method of payment. (1) Except as provided in subsection (2), when a
defendant is sentenced to pay the costs of assigned counsel pursuant to 46-8-113, the court may
order payment to be made within a specified period of time or in specified installments.

(2) A defendant's obligation to make payments for the cost of counsel is suspended during
periods of incarceration.

(3) Payments must be made to the clerk of the sentencing court for allocation as provided in
46-18-201, 46-18-232, and 46-18-251 and deposited in the account established in 47-1-110.

On the ground, this process raises concerns similar the DOJ’s issue with creating debtor prisons;
the other problem is why are we incarcerating poor people at $25 per day in a jail that costs
double or triple that?

46-8-115. Effect of nonpayment. (1) When a defendant who is sentenced to pay the costs of
assigned counsel defaults in payment of the costs or of any instaliment, the court on motion of
the prosecutor or on its own motion may require the defendant to show cause why the default
should not be treated as contempt of court and may issue a show cause citation or an arrest
warrant requiring the defendant’s appearance.
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(2) Unless the defendant shows that the default was not attributable to an intentional refusal to
obey the order of the court or to a failure on the defendant's part to make a good faith effort to
make the payment, the court may find that the default constitutes civil contempt.

(3) The term of imprisonment for contempt for nonpayment of the costs of assigned counsel
must be set forth in the judgment and may not exceed 1 day for each $25 of the payment, 30 days
if the order for payment of costs was imposed upon conviction of a misdemeanor, or 1 year in
any other case, whichever is the shorter period. A person committed for nonpayment of costs
must be given credit toward payment for each day of imprisonment at the rate specified in the
judgment.

(4) If it appears to the satisfaction of the court that the default in the payment of costs is not
contempt, the court may enter an order allowing the defendant additional time for payment,
reducing the amount of the payment or of each installment, or revoking the order for payment of
the unpaid portion of the costs in whole or in part.

(5) A default in the payment of costs or any installment may be collected by any means
authorized by law for the enforcement of a judgment. The writ of execution for the collection of
costs may not discharge a defendant committed to imprisonment for contempt until the amount
of the payment for costs has actually been collected.

46-8-201. Repealed. Secs. 74, 80(2), Ch. 449, L. 2005.
46-8-202. Repealed. Secs. 74, 80(2), Ch. 449, L. 2005.
46-8-203 through 46-8-209 reserved.

46-8-210. Repealed. Secs. 74, 80(2), Ch. 449, L. 2005.
46-8-211. Repealed. Secs. 74, 80(2), Ch. 449, L. 2005.
46-8-212. Repealed. Secs. 74, 80(2), Ch. 449, L. 2005.
46-8-213. Repealed. Secs. 74, 80(2), Ch. 449, L. 2005.

CHAPTER 9. BAIL

46-9-101. Repealed. Sec. 263, Ch. 800, L. 1991.

46-9-102. Bailable offenses. (1) All persons shall be bailable before conviction, except when
death is a possible punishment for the offense charged and the proof is evident or the
presumption great that the person is guilty of the offense charged.

(2) On the hearing of an application for admission to bail made before or after indictment or
information for a capital offense, the burden of showing that the proof is evident or the
presumption great that the defendant is guilty of the offense is on the state.

46-9-103. Renumbered . 46-9-107, Code Commissioner, 1991.

46-9-104. Bail on a new trial. If the judgment of conviction is reversed and the cause
remanded for a new trial, the trial court may order that the bail stand pending such trial or
substitute, reduce, or increase bail.
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46-9-105. General authority for release and detention. (1) An arrested person must be
released or detained pending judicial proceedings pursuant to Title 46, chapter 9.

(2) If a person is released, that person shall appear to answer the charge for the alleged
commission of the offense, as ordered, in the court having jurisdiction.

46-9-106. Release or detention of defendant pending trial. Before a verdict has been
rendered, the court shall:

(1) authorize the release of the defendant upon reasonable conditions that ensure the
appearance of the defendant and protect the safety of the community or of any person; or

(2) detain the defendant when there is probable cause to believe that the defendant committed
an offense for which death is a possible punishment and adequate safeguards are not available to
ensure the defendant's appearance and the safety of the community.

46-9-107. Release or detention pending appeal -- revocation -- sentencing hearing. A
person intending to appeal from a judgment imposing a fine only or from any judgment rendered
by a justice's court or city court must be admitted to bail. The court shall order the detention of a
defendant found guilty of an offense who is awaiting imposition or execution of sentence or a
revocation hearing or who has filed an appeal unless the court finds that, if released, the
defendant is not likely to flee or pose a danger to the safety of any person or the community.

46-9-108. Conditions upon defendant's release -- notice to victim of stalker's release. (1)
The court may impose any condition that will reasonably ensure the appearance of the defendant
as required or that will ensure the safety of any person or the community, including but not
limited to the following conditions:

(a) the defendant may not commit an offense during the period of release;

(b) the defendant shall remain in the custody of a designated person who agrees to supervise
the defendant and report any violation of a release condition to the court, if the designated person
is reasonably able to assure the court that the defendant will appear as required and will not pose
a danger to the safety of any person or the community;

(c) the defendant shall maintain employment or, if unemployed, actively seek employment;

(d) the defendant shall abide by specified restrictions on the defendant's personal associations,
place of abode, and travel;

(e) the defendant shall avoid all contact with:

(i) an alleged victim of the crime, including in a case of partner or family member assault the
restrictions contained in a no contact order issued under 45-5-209; and

(i) any potential witness who may testify concerning the offense;

(f) the defendant shall report on a regular basis to a designated agency or individual, pretrial
services agency, or other appropriate individual,

(9) the defendant shall comply with a specified curfew;

(h) the defendant may not possess a firearm, destructive device, or other dangerous weapon;

(i) the defendant may not use or possess alcohol or use or possess any dangerous drug or other
controlled substance without a legal prescription;

(j) if applicable, the defendant shall comply with either a mental health or chemical
dependency treatment program, or both;
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(k) the defendant shall furnish bail in accordance with 46-9-401; or

() the defendant shall return to custody for specified hours following release from
employment, schooling, or other approved purposes.

(2) The court may not impose an unreasonable condition that results in pretrial detention of
the defendant and shall subject the defendant to the least restrictive condition or combination of
conditions that will ensure the defendant's appearance and provide for protection of any person
or the community. At any time, the court may, upon a reasonable basis, amend the order to
impose additional or different conditions of release upon its own motion or upon the motion of
either party.

(3) Whenever a person accused of a violation of 45-5-206, 45-5-220, or 45-5-626 is admitted
to bail, the detention center shall, as soon as possible under the circumstances, make one and if
necessary more reasonable attempts, by means that include but are not limited to certified mail,
to notify the alleged victim or, if the alleged victim is a minor, the alleged victim's parent or
guardian of the accused's release.

46-9-109. Release or detention hearing. (1) The release or detention of the defendant must
be determined immediately upon the defendant’s initial appearance.

(2) In determining whether the defendant should be released or detained, the court shall take
into account the available information concerning:

(a) the nature and circumstances of the offense charged, including whether the offense
involved the use of force or violence;

(b) the weight of the evidence against the defendant;

(c) the history and characteristics of the defendant, including:

(i) the defendant's character, physical and mental condition, family ties, employment,
financial resources, length of residence in the community, community ties, past conduct, history
relating to alcohol or drug abuse, criminal history, and record concerning the appearance at court
proceedings; and

(if) whether at the time of the current arrest or offense, the defendant was on probation, on
parole, or on other release pending trial, sentencing, appeal, or completion of sentencing for an
offense;

(d) the nature and seriousness of the danger to any person or the community that would be
posed by the defendant's release; and

(e) the property available as collateral for the defendant's release to determine if it will
reasonably ensure the appearance of the defendant as required.

(3) Upon the motion of any party or the court, a hearing may be held to determine whether
bail is established in the appropriate amount or whether any other condition or restriction upon
the defendant's release will reasonably ensure the appearance of the defendant and the safety of
any person or the community.

46-9-110. Release order. A release order issued by the court must include a written statement
setting forth any restrictions or conditions upon the defendant'’s release.

46-9-111. Release on own recognizance. Any person in custody, if otherwise eligible for
bail, may be released on the person'’s personal recognizance subject to conditions that the court
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may reasonably prescribe to ensure the person's appearance when required. Any person released
as provided in this section must be fully apprised by the court of the penalty provided for failure
to comply with the terms of the person's recognizance.

46-9-112 through 46-9-114 reserved.

46-9-115. Release ordered by court where charge not pending. If release is ordered or bail
is accepted by a court other than the court in which the charge is pending, any bonds, instrument
of ownership, or money posted and a written statement of other conditions of release must be
delivered without delay to the court in which the charge is pending.

46-9-116 through 46-9-120 reserved.

46-9-121. Return of bail bond after conviction. If a commercial surety bond is posted as
bail and the defendant is convicted, the bond must be released and returned to the surety within
30 days after the conviction. If the defendant appeals, the court may order that bail be provided
during the appeal.

46-9-201. Who may admit to bail. A judge may admit to bail any defendant properly
appearing before the judge in a bail proceeding. When bound over to any court or judge having
jurisdiction of the offense charged, bail must be continued provided that the court or judge
having jurisdiction may increase, reduce, or substitute bail. On appeal, a judge before whom the
trial was had or a judge having the power to issue a writ of habeas corpus may admit the
defendant to bail. For purposes of this section, a defendant's appearance before a judge may be
either by physical appearance before the court or by two-way electronic audio-video
communication as provided in 46-9-206.

46-9-202. Renumbered . 46-9-115, Code Commissioner, 1991.

46-9-203. Report to county attorney concerning drug users. A city judge, judge of a
municipal court, or justice of the peace shall report immediately to the county attorney of the
county in which the judge's or justice's court is located any knowledge or information acquired
by the judge or justice in a trial of a cause or hearing before the judge or justice that shows or
tends to show that any person is a drug user or drug addict. If the person is under arrest or
liberated on bail at the time the knowledge or information is acquired, the person may not be
liberated, if under arrest, or the bail discharged by the judge or justice of the peace until the
report is made to the county attorney.

46-9-204. Repealed. Sec. 263, Ch. 800, L. 1991.
46-9-205. Renumbered . 46-9-510, Code Commissioner, 1991.

46-9-206. Setting bail -- appearance or use of two-way electronic audio-video
communication. The requirement that a defendant be taken before a judge for setting of bail
may, in the discretion of the court, be satisfied either by the defendant's physical appearance
before the court or by two-way electronic audio-video communication. The audio-video
communication must operate so that the defendant and the judge can see each other
simultaneously and converse with each other, so that the defendant and the defendant's counsel,
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if any, can communicate privately, and so that the defendant and the defendant's counsel are both
physically present in the same place during the two-way electronic audio-video communication.
The defendant may waive the requirement that the defendant's counsel be in the defendant's
physical presence during the two-way electronic audio-video communication. A judge may order
a defendant's physical appearance in court for the hearing of an application for admission to bail.

46-9-301. Determining amount of bail. In all cases in which bail is determined to be
necessary, bail must be reasonable in amount and the amount must be:

(1) sufficient to ensure the presence of the defendant in a pending criminal proceeding;

(2) sufficient to ensure compliance with the conditions set forth in the bail;

(3) sufficient to protect any person from bodily injury;

(4) not oppressive;

(5) commensurate with the nature of the offense charged;

(6) considerate of the financial ability of the accused,;

(7) considerate of the defendant’s prior record,;

(8) considerate of the length of time the defendant has resided in the community and of the
defendant's ties to the community;

(9) considerate of the defendant's family relationships and ties;

(10) considerate of the defendant's mental health status and of the defendant's participation in
a mental health treatment program;

(11) considerate of the defendant's employment status; and

(12) sufficient to include the charge imposed in 46-18-236.

46-9-302. Bail schedule -- acceptance by peace officer. (1) A judge may establish and post a
schedule of bail for offenses over which the judge has original jurisdiction. A person may not be
released on bail without first appearing before the judge when the offense is:

(@) any assault on a partner or family member, as partner or family member is defined in 45-
5-206;

(b) stalking, as defined in 45-5-220;

(c) violation of an order of protection, as defined in 45-5-626; or

(d) violation of a no contact order, as defined in 45-5-2009.

(2) A peace officer may:

(a) accept bail on behalf of a judge:

(i) in accordance with the bail schedule established under subsection (1); or

(if) whenever the warrant of arrest specifies the amount of bail; or

(b) with the offender's permission, accept an unexpired driver's license in lieu of bail for a
violation of any offense in Title 61, chapters 3 through 10, except chapter 8, part 4, as provided
in subsection (4).

(3) Whenever a peace officer accepts bail, the officer shall give a signed receipt to the
offender setting forth the bail received. The peace officer shall then deliver the bail to the judge
before whom the offender is to appear, and the judge shall give a receipt to the peace officer for
the bail delivered.

(4) Whenever a peace officer accepts an unexpired driver's license in lieu of bail, the peace
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officer shall give the offender a signed driving permit, in a form prescribed by the department.
The permit must acknowledge the officer's acceptance of the offender's driver's license and
serves as a valid temporary driving permit authorizing the operation of a motor vehicle by the
offender. The permit is effective as of the date the permit is signed and remains in effect through
the date of the appearance listed on the permit. The peace officer shall deliver the driver's license
to the judge before whom the offender is to appear, and the judge shall give the peace officer a
receipt acknowledging delivery of the offender's driver's license to the court. After the filing of
the complaint and the appearance of the defendant, the judge shall assume jurisdiction and may
extend the date of the driving permit for a period of up to 6 months from the defendant's initial
appearance date.

(5) The judge shall return a driver's license that has been accepted in lieu of bail to a
defendant:

(a) after the required bail has been posted or there has been a final determination of the
charge; and

(b) if the defendant pleaded guilty or was convicted, after a $25 administrative fee has been
paid to the court.

46-9-303. Repealed. Sec. 263, Ch. 800, L. 1991.
46-9-304 through 46-9-310 reserved.

46-9-311. Reduction, increase, revocation, or substitution of bail. (1) Upon application by
the state or the defendant, the court before which the proceeding is pending may increase or
reduce the amount of bail, substitute one bail for another, alter the conditions of the bail, or
revoke bail.

(2) Reasonable notice of such application must be given to the opposing parties or their
attorneys by the applicant.

46-9-401. Forms of bail. (1) Bail may be furnished in the following ways:

(a) by a deposit with the court of an amount equal to the required bail of cash, stocks, bonds,
certificates of deposit, or other personal property approved by the court;

(b) by pledging real estate situated within the state with an unencumbered equity, not exempt,
owned by the defendant or sureties at a value double the amount of the required bail,

(c) by posting a written undertaking executed by the defendant and by two sufficient sureties;

(d) by posting a commercial surety bond executed by the defendant and by a qualified agent
for and on behalf of the surety company; or

(e) by posting an offender’s driver's license in lieu of bail if the summons describes a violation
of any offense as provided in 61-5-214 and if the offender is the holder of an unexpired driver's
license.

(2) The amount of the bond must ensure the appearance of the defendant at all times required
through all stages of the proceeding including trial de novo, if any, and unless the bond is denied
by the court pursuant to 46-9-107, must remain in effect until final sentence is pronounced in
open court.

(3) This chapter does not prohibit a surety from surrendering the defendant pursuant to 46-9-
510 in a case in which the surety feels insecure in accepting liability for the defendant.
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(4) Whenever a driver's license is accepted in lieu of bail, the judge shall return the driver's
license to the defendant:

(a) after the required bail has been posted or there has been a final determination of the
charge; and

(b) if the defendant pleaded guilty or was convicted, after a $25 administrative fee has been
paid to the court.

46-9-402. Persons prohibited from furnishing bail security. No attorney at law and no
official authorized to admit another to bail shall act as surety or furnish bail.

46-9-403. Qualifying property as bail. (1) If property posted as a condition of release is
personal property, the defendant or sureties shall file a sworn schedule that must contain a list of
the personal property, including a description of each item, its location and market value, and the
total market value of all items listed.

(2) If the property is real estate:

(a) the defendant or sureties shall file a sworn schedule that must contain a legal description
of the property, a description of any and all encumbrances on the property, including the amount
of each and the holder of the encumbrance, and the market value of the unencumbered equity
owned by the defendant or sureties; and

(b) a certified copy of the schedule of the property must be filed immediately by the court in
the office of the clerk and recorder of the county in which the property is situated. The state has a
lien on the property from the time the copy is filed. The clerk and recorder shall enter, index, and
record the schedule without requiring any fee.

(3) If the property posted as a condition of release is a written undertaking with sureties, each
surety must be a resident or freeholder within the state. Each surety must be worth the amount
specified in the undertaking, exclusive of property exempt from execution, but the court or judge
on taking the property may allow more than two sureties to justify severally and in amounts less
than that expressed in the undertaking if the whole justification is equivalent to the amount
required.

(4) If the property posted as a condition of release is a commercial bond, it may be executed
by any domestic or foreign surety company that is qualified to transact surety business in this
state. The undertaking must be in the form prescribed by the commissioner of insurance and
must state the following:

(a) the name and address of the commercial surety company that issued the bond,;

(b) the amount of the bond and the unqualified obligation of the surety company to pay the
court should the defendant fail to appear as guaranteed; and

(c) a provision that the surety company may not revoke the undertaking without good cause.

(5) The court may examine the sufficiency of an undertaking and take any action it considers
proper to ensure that a sufficient undertaking is posted.

46-9-404. Repealed. Sec. 263, Ch. 800, L. 1991.
46-9-405 through 46-9-410 reserved.
46-9-411. Repealed. Sec. 263, Ch. 800, L. 1991.



46-9-412. Guaranteed arrest bond certificates. (1) A domestic or foreign surety company
that has qualified to transact surety business in this state may, in any year, become surety in an
amount not exceeding $1,000 with respect to any guaranteed arrest bond certificates issued in the
year by an automobile club or association or by an insurance company authorized to write
automobile liability insurance within this state by filing with the commissioner of insurance an
undertaking to become surety.

(2) The form of the undertaking must be prescribed by the commissioner of insurance and
must include those matters required by 46-9-401.

46-9-413. Repealed. Sec. 263, Ch. 800, L. 1991.

46-9-414. Certificates accepted in lieu of cash. (1) A guaranteed arrest bond certificate
must, when posted by the person whose signature appears on the certificate, be accepted in lieu
of cash bail in an amount not exceeding $1,000 as a bail bond to guarantee the appearance of the
person in any court, including a municipal court, in this state at the time required by the court
when the person was arrested for violation of a motor vehicle law of this state or an ordinance of
a municipality in this state (except for the offense of driving while intoxicated or for any felony)
committed prior to the date of expiration shown on the guaranteed arrest bond certificate.

(2) A guaranteed arrest bond certificate is subject to the same forfeiture and enforcement
provisions established by this chapter unless otherwise provided by law.

46-9-501. Renumbered . 46-9-108, Code Commissioner, 1991.

46-9-502. Conditions performed -- bail discharged. When the conditions of bail have been
performed and the accused has been discharged from the accused's obligations in the cause, the
court shall return to the accused or the accused's sureties the deposit of any cash, stocks, or
bonds. If the bail is real estate, the court shall notify in writing the county clerk and recorder and
the lien of the bail bond on the real estate must be discharged. If the bail is a written undertaking
or a commercial surety bond, it must be discharged and the sureties exonerated.

46-9-503. Violation of release condition -- forfeiture. (1) If a defendant violates a condition
of release, including failure to appear, the prosecutor may make a written motion to the court for
revocation of the order of release. A judge may issue a warrant for the arrest of a defendant
charged with violating a condition of release. Upon arrest, the defendant must be brought before
a judge in accordance with 46-7-101.

(2) If a defendant fails to appear before a court as required and bail has been posted, the judge
may declare the bail forfeited. Notice of the order of forfeiture must be mailed to the defendant
and the defendant's sureties at their last-known address within 10 working days or the bond
becomes void and must be released and returned to the surety within 5 working days.

(3) If at any time within 90 days after the forfeiture the defendant's sureties surrender the
defendant pursuant to 46-9-510 or appear and satisfactorily excuse the defendant's failure to
appear, the judge shall direct the forfeiture to be discharged without penalty. If at any time within
90 days after the forfeiture the defendant appears and satisfactorily excuses the defendant's
failure to appear, the judge shall direct the forfeiture to be discharged upon terms as may be just.

(4) The surety bail bond must be exonerated upon proof of the defendant's death or
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incarceration or subjection to court-ordered treatment in a foreign jurisdiction for a period
exceeding the time limits under subsection (3).

(5) A surety bail bond is an appearance bond only. It cannot be held or forfeited for fines,
restitution, or violations of release conditions other than failure to appear. The original bond is in
effect pursuant to 46-9-121 and is due and payable only if the surety fails, after 90 days from
forfeiture, to surrender the defendant or if the defendant fails to appear on the defendant's own
within the same time period.

46-9-504. Renumbered . 46-9-512, Code Commissioner, 1991.

46-9-505. Issuance of arrest warrant -- redetermining bail -- definition. (1) Upon failure
to comply with any condition of a bail or recognizance, the court having jurisdiction at the time
of the failure may, in addition to any other action provided by law, issue a warrant for the arrest
of the person.

(2) On verified application by the prosecutor setting forth facts or circumstances constituting
a breach or threatened breach of any of the conditions of the bail or a threat or an attempt to
influence the pending proceeding, the court may issue a warrant for the arrest of the defendant.

(3) If the defendant has been released under the supervision of a pretrial services agency,
referred to in 46-9-108(1)(f), an officer of that agency may arrest the defendant without a warrant
or may deputize any other officer with power of arrest to arrest the defendant by giving the
officer oral authorization and within 12 hours delivering to the place of detention a verified
written statement setting forth that the defendant has, in the judgment of the officer, violated the
conditions of the defendant's release. An oral authorization delivered with the defendant by the
arresting officer to the official in charge of a county detention center or other place of detention
is a sufficient warrant for detention of the defendant if the pretrial officer delivers a verified
written statement within 12 hours of the defendant's arrest.

(4) Upon the arrest, the defendant must be brought before the court without unnecessary delay
and the court shall conduct a hearing and determine bail in accordance with 46-9-311.

(5) As used in this section, "pretrial services agency" means a government agency or a private
entity under contract with a local government whose employees have the minimum training
required in 46-23-1003 and that is designated by a district court, justice's court, municipal court,
or city court to provide services pending a trial.

46-9-506 through 46-9-509 reserved.

46-9-510. Surrender of defendant. (1) At any time before the forfeiture of bail or within 90
days after forfeiture:

(a) the defendant may surrender to the court or any peace officer of this state; or

(b) the surety company may arrest the defendant and surrender the defendant to the court, any
peace officer, or any detention center facility of this state.

(2) The peace officer or detention center facility shall detain the defendant in custody as upon
commitment and shall file a certificate, acknowledging the surrender, in the court having
jurisdiction of the defendant. The court shall then order the bail exonerated.
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46-9-511. Forfeiture procedure. (1) When an order of forfeiture is not discharged, the court
having jurisdiction shall proceed with the forfeiture of bail as follows:

(a) if money has been posted as bail in a misdemeanor case, as defined in 45-2-101, the court
shall pay the money to the treasury of the city or county where the money was posted;

(b) if money has been posted as bail in a felony case, as defined in 45-2-101, the court shall
pay the money to the department of revenue for deposit in the state general fund; or

(c) if other property is posted as a condition of release, the property must be sold in the same
manner as property sold in civil actions. The proceeds of the sale must be used to satisfy all court
costs and prior encumbrances, if any, and from the balance, a sufficient sum to satisfy the
judgment or forfeiture must be paid as provided under subsection (1)(a) in a misdemeanor case
or under subsection (1)(b) in a felony case.

(2) If a surety bond has been posted as bail, execution may be issued against the sureties or
the surety company in the same manner as executions in civil actions.

46-9-512. Use of forfeited bail as restitution. (1) If the court enters a judgment declaring
bail to be forfeited or if the order of forfeiture is not discharged, the court having jurisdiction
may order the bail forfeited to be paid as restitution to any victim of the offense for which the
court has received bail. Whenever the court believes that restitution may be proper, the court
shall order a hearing for the purpose of considering the nature and extent of the victim's
pecuniary loss as defined by law.

(2) If the court finds that restitution is appropriate, the court shall order restitution in an
amount not exceeding the amount of the victim's complaint or the amount of the victim's
pecuniary loss.

(3) An order to require restitution is a judgment against the defendant and the defendant'’s
sureties, and the court may order the restitution to be made by payment of money deposited as
bail. Any balance of the bail money must be disposed of in the same manner as provided in 46-9-
511.

(4) A determination or decision under this section is not admissible as evidence in any other
civil action and is not res judicata in any civil action.

CHAPTER 18. SENTENCE AND JUDGMENT

46-18-101. Correctional and sentencing policy. (1) It is the purpose of this section to establish
the correctional and sentencing policy of the state of Montana. Laws for the punishment of crime
are drawn to implement the policy established by this section.

(2) The correctional and sentencing policy of the state of Montana is to:

(@) punish each offender commensurate with the nature and degree of harm caused by the
offense and to hold an offender accountable;

(b) protect the public, reduce crime, and increase the public sense of safety by incarcerating
violent offenders and serious repeat offenders;

(c) provide restitution, reparation, and restoration to the victim of the offense; and

(d) encourage and provide opportunities for the offender’'s self-improvement to provide
rehabilitation and reintegration of offenders back into the community.

(3) To achieve the policy outlined in subsection (2), the state of Montana adopts the following
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principles:

(@) Sentencing and punishment must be certain, timely, consistent, and understandable.

(b) Sentences should be commensurate with the punishment imposed on other persons
committing the same offenses.

(c) Sentencing practices must be neutral with respect to the offender's race, gender, religion,
national origin, or social or economic status.

(d) Sentencing practices must permit judicial discretion to consider aggravating and
mitigating circumstances.

(e) Sentencing practices must include punishing violent and serious repeat felony offenders
with incarceration.

(f) Sentencing practices must provide alternatives to imprisonment for the punishment of
those nonviolent felony offenders who do not have serious criminal records.

(9) Sentencing and correctional practices must emphasize that the offender is responsible for
obeying the law and must hold the offender accountable for the offender's actions.

(h) Sentencing practices must emphasize restitution to the victim by the offender. A sentence
must require an offender who is financially able to do so to pay restitution, costs as provided in
46-18-232, costs of assigned counsel, as provided in 46-8-113, and, if the offender is a sex
offender, costs of any chemical treatment.

(i) Sentencing practices should promote and support practices, policies, and programs that
focus on restorative justice principles.

46-18-102. Rendering judgment and pronouncing sentence -- use of two-way electronic
audio-video communication. (1) The judgment must be rendered in open court. For purposes of
this section, a judgment rendered through the use of two-way electronic audio-video
communication, allowing all of the participants to be heard in the courtroom by all present and
allowing the party speaking to be seen, is considered to be a judgment rendered in open court.
Audio-video communication may be used if neither party objects and the court agrees to its use
and has informed the defendant that the defendant has the right to object to its use. The audio-
video communication must operate as provided in 46-12-201.

(2) If the verdict or finding is not guilty, judgment must be rendered immediately and the
defendant must be discharged from custody or from the obligation of a bail bond.

(3) (a) Except as provided in 46-18-301, if the verdict or finding is guilty, sentence must be
pronounced and judgment rendered within a reasonable time.

(b) When the sentence is pronounced, the judge shall clearly state for the record the reasons
for imposing the sentence.

46-18-103. Sentence to be imposed by judge. All sentences under this chapter shall be
imposed exclusively by the judge of the court.

46-18-104. Definitions. As used in 46-18-101, 46-18-105, 46-18-201, 46-18-225, and this
section, unless the context requires otherwise, the following definitions apply:
(1) "Community corrections” or "community corrections facility or program™ means a
community corrections facility or program as defined in 53-30-303.
(2) (a) "Crime of violence" means:
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(i) a crime in which an offender uses or possesses and threatens to use a deadly weapon
during the commission or attempted commission of a crime;

(ii) a crime in which the offender causes serious bodily injury or death to a person other than
the offender; or

(iii) an offense under:

(A) 45-5-502 for which the maximum potential sentence is life imprisonment or
imprisonment in a state prison for a term exceeding 1 year;

(B) 45-5-503, except as provided in subsection (2)(b) of this section; or

(C) 45-5-507 if the victim is under 16 years of age and the offender is 3 or more years older
than the victim or if the offender inflicts bodily injury upon anyone in the course of committing
the offense.

(b) In a prosecution under 45-5-503, if the sexual intercourse was without consent based
solely on the victim's age, the victim willingly participated, and the offender is not more than 3
years older than the victim, the offense is not a crime of violence for purposes of this section.

(3) "Nonviolent felony offender” means a person who has entered a plea of guilty or nolo
contendere to a felony offense other than a crime of violence or who has been convicted of a
felony offense other than a crime of violence.

(4) "Restorative justice™" has the meaning provided in 2-15-2013.

46-18-105. Community corrections facilities or programs. The department of corrections
may provide community corrections facilities or programs for the rehabilitation of nonviolent
felony offenders, as authorized under Title 53, chapter 30, part 3.

46-18-106 through 46-18-110 reserved.

46-18-111. Presentence investigation -- when required. (1) (a) Upon the acceptance of a plea
or upon a verdict or finding of guilty to one or more felony offenses, the district court shall direct
the probation officer to make a presentence investigation and report. The district court shall
consider the presentence investigation report prior to sentencing.

(b) If the defendant was convicted of an offense under 45-5-502, 45-5-503, 45-5-504, 45-5-
507, 45-5-601(3), 45-5-602(3), 45-5-603(2)(b), 45-5-625, 45-5-627, 45-5-704, 45-5-705, or 45-
8-218 or if the defendant was convicted under 46-23-507 and the offender was convicted of
failure to register as a sexual offender pursuant to Title 46, chapter 23, part 5, the investigation
must include a psychosexual evaluation of the defendant and a recommendation as to treatment
of the defendant in the least restrictive environment, considering the risk the defendant presents
to the community and the defendant’s needs, unless the defendant was sentenced under 46-18-
219. The evaluation must be completed by a sexual offender evaluator who is a member of the
Montana sex offender treatment association or has comparable credentials acceptable to the
department of labor and industry. The psychosexual evaluation must be made available to the
county attorney's office, the defense attorney, the probation and parole officer, and the
sentencing judge. All costs related to the evaluation must be paid by the defendant. If the
defendant is determined by the district court to be indigent, all costs related to the evaluation are
the responsibility of the district court and must be paid by the county or the state, or both, under
Title 3, chapter 5, part 9. The district court may order subsequent psychosexual evaluations at the
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request of the county attorney. The requestor of any subsequent psychosexual evaluations is
responsible for the cost of the evaluation.

(c) If the defendant was convicted of an offense under 45-5-212(2)(b) or (2)(c), the
investigation may include a mental health evaluation of the defendant and a recommendation as
to treatment of the defendant in the least restrictive environment, considering the risk the
defendant presents to the community and the defendant’s needs. The evaluation must be
completed by a qualified psychiatrist, licensed clinical psychologist, advanced practice registered
nurse, or other professional with comparable credentials acceptable to the department of labor
and industry. The mental health evaluation must be made available to the county attorney's
office, the defense attorney, the probation and parole officer, and the sentencing judge. All costs
related to the evaluation must be paid by the defendant. If the defendant is determined by the
district court to be indigent, all costs related to the evaluation are the responsibility of the district
court and must be paid by the county or the state, or both, under Title 3, chapter 5, part 9.

(d) When, pursuant to 46-14-311, the court has ordered a presentence investigation and a
report pursuant to this section, the mental evaluation required by 46-14-311 must be attached to
the presentence investigation report and becomes part of the report. The report must be made
available to persons and entities as provided in 46-18-113.

(2) The court shall order a presentence investigation report unless the court makes a finding
that a report is unnecessary. Unless the court makes that finding, a defendant convicted of any
offense not enumerated in subsection (1) that may result in incarceration for 1 year or more may
not be sentenced before a written presentence investigation report by a probation and parole
officer is presented to and considered by the district court. The district court may order a
presentence investigation for a defendant convicted of a misdemeanor only if the defendant was
convicted of a misdemeanor that the state originally charged as a sexual or violent offense as
defined in 46-23-502.

(3) The defendant shall pay to the department of corrections a $50 fee at the time that the
report is completed, unless the court determines that the defendant is not able to pay the fee
within a reasonable time. The fee may be retained by the department and used to finance
contracts entered into under 53-1-203(5).

46-18-112. Content of presentence investigation report. (1) Whenever an investigation is

required, the probation officer shall promptly inquire into and report upon:

(a) the defendant's characteristics, circumstances, needs, and potentialities;

(b) the defendant's criminal record and social history;

(c) the circumstances of the offense;

(d) the time of the defendant'’s detention for the offenses charged;

(e) the harm caused, as a result of the offense, to the victim, the victim's immediate family,
and the community; and

(f) the victim's pecuniary loss, if any. The officer shall make a reasonable effort to confer with
the victim to ascertain whether the victim has sustained a pecuniary loss. If the victim is not
available or declines to confer, the officer shall record that information in the report.

(2) All local and state mental and correctional institutions, courts, and law enforcement
agencies shall furnish, upon request of the officer preparing a presentence investigation, the
defendant's criminal record and other relevant information.
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(3) The court may, in its discretion, require that the presentence investigation report include a
physical and mental examination of the defendant.

(4) Upon sentencing, the court shall forward to the sheriff all information contained in the
presentence investigation report concerning the physical and mental health of the defendant, and
the information must be delivered with the defendant as required in 46-19-101.

46-18-113. Availability of presentence investigation report. (1) All presentence
investigation reports must be a part of the court record but may not be opened for public
inspection. A copy of the presentence investigation report must be provided to the prosecution,
the defendant and the defendant's attorney, the probation and parole officer, and the agency or
institution to which the defendant is committed. The prosecutor may disclose the contents of the
presentence report to a victim of the offense.

(2) The court having jurisdiction of the case may permit other access to the presentence
investigation report as it considers necessary.

46-18-114 reserved.

46-18-115. Sentencing hearing -- use of two-way electronic audio-video communication.
Before imposing sentence or making any other disposition upon acceptance of a plea or upon a
verdict or finding of guilty, the court shall conduct a sentencing hearing, without unreasonable
delay, as follows:

(1) The court shall afford the parties an opportunity to be heard on any matter relevant to the
disposition, including the imposition of a sentence enhancement penalty and the applicability of
mandatory minimum sentences, persistent felony offender status, or an exception to these
matters.

(2) If there is a possibility of imposing the death penalty, the court shall hold a hearing as
provided by 46-18-301.

(3) Except as provided in 46-11-701 and 46-16-120 through 46-16-123, the court shall
address the defendant personally to ascertain whether the defendant wishes to make a statement
and to present any information in mitigation of punishment or reason why the defendant should
not be sentenced. If the defendant wishes to make a statement, the court shall afford the
defendant a reasonable opportunity to do so. For purposes of this section, the requirement that
the court address the defendant personally may be satisfied by the use of two-way electronic
audio-video communication. Audio-video communication may be used if neither party objects
and the court agrees to its use and has informed the defendant that the defendant has the right to
object to its use. The audio-video communication must operate as provided in 46-12-201.

(4) (a) The court shall permit the victim to present a statement concerning the effects of the
crime on the victim, the circumstances surrounding the crime, the manner in which the crime
was perpetrated, and the victim's opinion regarding appropriate sentence. At the victim's option,
the victim may present the statement in writing before the sentencing hearing or orally under
oath at the sentencing hearing, or both.

(b) The court shall give copies of any written statements of the victim to the prosecutor and
the defendant prior to imposing sentence.

(c) The court shall consider the victim's statement along with other factors. However, if the
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victim's statement includes new material facts upon which the court intends to rely, the court
shall allow the defendant adequate opportunity to respond and may continue the sentencing
hearing if necessary.

(5) The court shall impose sentence or make any other disposition authorized by law.

(6) In felony cases, the court shall specifically state all reasons for the sentence, including
restrictions, conditions, or enhancements imposed, in open court on the record and in the written
judgment.

46-18-116. Judgment -- conflict between written judgment and oral pronouncement --
correction of factually erroneous sentence or judgment. (1) The judgment must set forth the
plea, the verdict or finding, and the adjudication. If the defendant is convicted, it must set forth
the sentence or other disposition. The written judgment must be signed and must be entered on
the record within 30 days after the oral pronouncement of the disposition of the case. At the time
that the judgment is filed, the prosecutor of the county in which the sentence was imposed shall
serve a copy of the judgment on the defendant. The written judgment must include a statement of
the rights set forth in subsection (2).

(2) If a written judgment and an oral pronouncement of sentence or other disposition conflict,
the defendant or the prosecutor in the county in which the sentence was imposed may, within
120 days after filing of the written judgment, request that the court modify the written judgment
to conform to the oral pronouncement. The court shall modify the written judgment to conform
to the oral pronouncement at a hearing, and the defendant must be present at the hearing unless
the defendant waives the right to be present or elects to proceed pursuant to 46-18-115. The
defendant and the prosecutor waive the right to request modification of the written judgment if a
request for modification of the written judgment is not filed within 120 days after the filing of
the written judgment in the sentencing court.

(3) The court may correct a factually erroneous sentence or judgment at any time. lllegal
sentences must be addressed in the manner provided by law for appeal and postconviction relief.

46-18-117. Repealed. Sec. 2, Ch. 74, L. 2001.
46-18-118 through 46-18-129 reserved.
46-18-130. Terminated. Sec. 5, Ch. 306, L. 1995.
46-18-131. Terminated. Sec. 5, Ch. 306, L. 1995.
46-18-132. Terminated. Sec. 5, Ch. 306, L. 1995.

The Commission should think about crafting a sentence that provides people with a chance to
succeed with a deferred sentence by going directly to a DOC program such a Nexis,
Connections, etc. when people have been convicted of drug or alcohol related offenses or the use
led to the offense. Expecting addicts to be successful on their own with deferred sentence
doesn’t give them a realistic chance and clogs the court system with inevitable revocations, jail,
delays in resulting placement, etc.

46-18-201. Sentences that may be imposed. (1) (a) Whenever a person has been found guilty
of an offense upon a verdict of guilty or a plea of guilty or nolo contendere, a sentencing judge


http://leg.mt.gov/bills/mca/46/18/46-18-115.htm

may defer imposition of sentence, except as otherwise specifically provided by statute, for a
period:

(i) not exceeding 1 year for a misdemeanor or for a period not exceeding 3 years for a felony;
or

(i) not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for a
felony if a financial obligation is imposed as a condition of sentence for either the misdemeanor
or the felony, regardless of whether any other conditions are imposed.

(b) Except as provided in 46-18-222, imposition of sentence in a felony case may not be
deferred in the case of an offender who has been convicted of a felony on a prior occasion,
whether or not the sentence was imposed, imposition of the sentence was deferred, or execution
of the sentence was suspended.

(2) Whenever a person has been found guilty of an offense upon a verdict of guilty or a plea
of guilty or nolo contendere, a sentencing judge may suspend execution of sentence, except as
otherwise specifically provided by statute, for a period up to the maximum sentence allowed or
for a period of 6 months, whichever is greater, for each particular offense.

(3) (@) Whenever a person has been found guilty of an offense upon a verdict of guilty or a
plea of guilty or nolo contendere, a sentencing judge may impose a sentence that may include:

(i) a fine as provided by law for the offense;

(if) payment of costs, as provided in 46-18-232, or payment of costs of assigned counsel as
provided in 46-8-113;

(iii) a term of incarceration, as provided in Title 45 for the offense, at a county detention
center or at a state prison to be designated by the department of corrections;

(iv) commitment of:

(A) an offender not referred to in subsection (3)(a)(iv)(B) to the department of corrections,
with a recommendation for placement in an appropriate correctional facility or program;
however, all but the first 5 years of the commitment to the department of corrections must be
suspended, except as provided in 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-
603(2)(b), and 45-5-625(4); or

(B) a youth transferred to district court under 41-5-206 and found guilty in the district court of
an offense enumerated in 41-5-206 to the department of corrections for a period determined by
the court for placement in an appropriate correctional facility or program;

(v) with the approval of the facility or program, placement of the offender in a community
corrections facility or program as provided in 53-30-321;

(vi) with the approval of the prerelease center or prerelease program and confirmation by the
department of corrections that space is available, placement of the offender in a prerelease center
or prerelease program for a period not to exceed 1 year;

(vii) chemical treatment of sexual offenders, as provided in 45-5-512, if applicable, that is
paid for by and for a period of time determined by the department of corrections, but not
exceeding the period of state supervision of the person; or

(viii) any combination of subsections (2) and (3)(a)(i) through (3)(a)(vii).

(b) A court may permit a part or all of a fine to be satisfied by a donation of food to a food
bank program.

(4) When deferring imposition of sentence or suspending all or a portion of execution of
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sentence, the sentencing judge may impose upon the offender any reasonable restrictions or
conditions during the period of the deferred imposition or suspension of sentence. Reasonable
restrictions or conditions imposed under subsection (1)(a) or (2) may include but are not limited
to:

(@) limited release during employment hours as provided in 46-18-701;

(b) incarceration in a detention center not exceeding 180 days;

(c) conditions for probation;

(d) payment of the costs of confinement;

(e) payment of a fine as provided in 46-18-231;

() payment of costs as provided in 46-18-232 and 46-18-233;

(9) payment of costs of assigned counsel as provided in 46-8-113;

(h) with the approval of the facility or program, an order that the offender be placed in a
community corrections facility or program as provided in 53-30-321;

(i) with the approval of the prerelease center or prerelease program and confirmation by the
department of corrections that space is available, an order that the offender be placed in a
prerelease center or prerelease program for a period not to exceed 1 year;

(j) community service;

(k) home arrest as provided in Title 46, chapter 18, part 10;

(I) payment of expenses for use of a judge pro tempore or special master as provided in 3-5-
116;

(m) with the approval of the department of corrections and with a signed statement from an
offender that the offender’s participation in the boot camp incarceration program is voluntary, an
order that the offender complete the boot camp incarceration program established pursuant to 53-
30-403;

(n) participation in a day reporting program provided for in 53-1-203;

(0) participation in the 24/7 sobriety and drug monitoring program provided for in Title 44,
chapter 4, part 12, for a violation of 61-8-465, a second or subsequent violation of 61-8-401, 61-
8-406, or 61-8-411, or a second or subsequent violation of any other statute that imposes a jail
penalty of 6 months or more if the abuse of alcohol or dangerous drugs was a contributing factor
in the commission of the crime or for a violation of any statute involving domestic abuse or the
abuse or neglect of a minor if the abuse of alcohol or dangerous drugs was a contributing factor
in the commission of the crime regardless of whether the charge or conviction was for a first,
second, or subsequent violation of the statute;

(p) participation in a restorative justice program approved by court order and payment of a
participation fee of up to $150 for program expenses if the program agrees to accept the
offender,;

(g) any other reasonable restrictions or conditions considered necessary for rehabilitation or
for the protection of the victim or society; or

(r) any combination of the restrictions or conditions listed in subsections (4)(a) through (4)(q).

(5) In addition to any other penalties imposed, if a person has been found guilty of an offense
upon a verdict of guilty or a plea of guilty or nolo contendere and the sentencing judge finds that
a victim, as defined in 46-18-243, has sustained a pecuniary loss, the sentencing judge shall, as
part of the sentence, require payment of full restitution to the victim, as provided in 46-18-241
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through 46-18-249, whether or not any part of the sentence is deferred or suspended.

(6) In addition to any of the penalties, restrictions, or conditions imposed pursuant to
subsections (1) through (5), the sentencing judge may include the suspension of the license or
driving privilege of the person to be imposed upon the failure to comply with any penalty,
restriction, or condition of the sentence. A suspension of the license or driving privilege of the
person must be accomplished as provided in 61-5-214 through 61-5-217.

(7) In imposing a sentence on an offender convicted of a sexual or violent offense, as defined
in 46-23-502, the sentencing judge may not waive the registration requirement provided in Title
46, chapter 23, part 5.

(8) If a felony sentence includes probation, the department of corrections shall supervise the
offender unless the court specifies otherwise.

(9) As used in this section, "dangerous drug" has the meaning provided in 50-32-101.

46-18-202. Additional restrictions on sentence. (1) The sentencing judge may also impose
any of the following restrictions or conditions on the sentence provided for in 46-18-201 that the
judge considers necessary to obtain the objectives of rehabilitation and the protection of the
victim and society:

(a) prohibition of the offender’s holding public office;

(b) prohibition of the offender's owning or carrying a dangerous weapon;

(c) restrictions on the offender’s freedom of association;

(d) restrictions on the offender's freedom of movement;

(e) a requirement that the defendant provide a biological sample for DNA testing for purposes
of Title 44, chapter 6, part 1, if an agreement to do so is part of the plea bargain;

(f) a requirement that the offender surrender any registry identification card issued under 50-
46-303;

(g) any other limitation reasonably related to the objectives of rehabilitation and the
protection of the victim and society.

(2) Whenever the sentencing judge imposes a sentence of imprisonment in a state prison for a
term exceeding 1 year, the sentencing judge may also impose the restriction that the offender is
ineligible for parole and participation in the supervised release program while serving that term.
If the restriction is to be imposed, the sentencing judge shall state the reasons for it in writing. If
the sentencing judge finds that the restriction is necessary for the protection of society, the judge
shall impose the restriction as part of the sentence and the judgment must contain a statement of
the reasons for the restriction.

(3) If a sentencing judge requires an offender to surrender a registry identification card issued
under 50-46-303, the court shall return the card to the department of public health and human
services and provide the department with information on the offender’s sentence. The department
shall revoke the card for the duration of the sentence and shall return the card if the offender
successfully completes the terms of the sentence before the expiration date listed on the card.

46-18-203. Revocation of suspended or deferred sentence. (1) Upon the filing of a petition
for revocation showing probable cause that the offender has violated any condition of a sentence,
any condition of a deferred imposition of sentence, or any condition of supervision after release
from imprisonment imposed pursuant to 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3),
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45-5-603(2)(b), or 45-5-625(4), the judge may issue an order for a hearing on revocation. The
order must require the offender to appear at a specified time and place for the hearing and be
served by delivering a copy of the petition and order to the offender personally. The judge may
also issue an arrest warrant directing any peace officer or a probation and parole officer to arrest
the offender and bring the offender before the court.

(2) The petition for a revocation must be filed with the sentencing court either before the
period of suspension or deferral has begun or during the period of suspension or deferral but not
after the period has expired. Expiration of the period of suspension or deferral after the petition is
filed does not deprive the court of its jurisdiction to rule on the petition.

(3) The provisions pertaining to bail, as set forth in Title 46, chapter 9, are applicable to
persons arrested pursuant to this section.

(4) Without unnecessary delay, the offender must be brought before the judge, and the
offender must be advised of:

(a) the allegations of the petition;

(b) the opportunity to appear and to present evidence in the offender's own behalf;

(c) the opportunity to question adverse witnesses; and

(d) the right to be represented by counsel at the revocation hearing pursuant to Title 46,
chapter 8, part 1.

(5) A hearing is required before a suspended or deferred sentence can be revoked or the terms
or conditions of the sentence can be modified unless:

(a) the offender admits the allegations and waives the right to a hearing; or

(b) the relief to be granted is favorable to the offender and the prosecutor, after having been
given notice of the proposed relief and a reasonable opportunity to object, has not objected. An
extension of the term of probation is not favorable to the offender for the purposes of this
subsection (5)(b).

(6) (a) At the hearing, the prosecution shall prove, by a preponderance of the evidence, that
there has been a violation of:

(i) the terms and conditions of the suspended or deferred sentence; or

(i) a condition of supervision after release from imprisonment imposed pursuant to 45-5-
503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(b), or 45-5-625(4).

(b) However, when a failure to pay restitution is the basis for the petition, the offender may
excuse the violation by showing sufficient evidence that the failure to pay restitution was not
attributable to a failure on the offender's part to make a good faith effort to obtain sufficient
means to make the restitution payments as ordered.

(7) (a) If the judge finds that the offender has violated the terms and conditions of the
suspended or deferred sentence, the judge may:

(i) continue the suspended or deferred sentence without a change in conditions;

(ii) continue the suspended sentence with modified or additional terms and conditions;

(iii) revoke the suspension of sentence and require the offender to serve either the sentence
imposed or any sentence that could have been imposed that does not include a longer
imprisonment or commitment term than the original sentence; or

(iv) if the sentence was deferred, impose any sentence that might have been originally
imposed, that does not include a longer term than the original sentence.
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(b) If a suspended or deferred sentence is revoked, the judge shall consider any elapsed time
and either expressly allow all or part of the time as a credit against the sentence or reject all or
part of the time as a credit. The judge shall state the reasons for the judge's determination in the
order. Credit must be allowed for time served in a detention center or home arrest time already
served.

(c) If a judge finds that an offender has not violated a term or condition of a suspended or
deferred sentence, that judge is not prevented from setting, modifying, or adding conditions of
probation as provided in 46-23-1011.

(8) If the judge finds that the prosecution has not proved, by a preponderance of the evidence,
that there has been a violation of the terms and conditions of the suspended or deferred sentence,
the petition must be dismissed and the offender, if in custody, must be immediately released.

(9) The provisions of this section apply to any offender whose suspended or deferred sentence
is subject to revocation regardless of the date of the offender's conviction and regardless of the
terms and conditions of the offender’s original sentence.

46-18-204. Dismissal after deferred imposition. (1) Whenever the court has deferred the
imposition of sentence and after termination of the time period during which imposition of
sentence has been deferred or upon termination of the time remaining on a deferred sentence
under 46-18-208:

(a) for a felony conviction, the court shall strike a plea of guilty or nolo contendere or a
verdict of guilty from the record and order that the charge or charges against the defendant be
dismissed provided that a petition for revocation under 46-18-203 has not been filed; or

(b) for a misdemeanor conviction, upon motion of the court, the defendant, or the defendant's
attorney, the court may allow the defendant to withdraw a plea of guilty or nolo contendere or
may strike the verdict of guilty from the record and order that the charge or charges against the
defendant be dismissed.

(2) A copy of the order of dismissal must be sent to the prosecutor and the department of
justice, accompanied by a form prepared by the department of justice and containing identifying
information about the defendant. After the charge is dismissed, all records and data relating to
the charge are confidential criminal justice information, as defined in 44-5-103, and public
access to the information may be obtained only by district court order upon good cause shown.

NEED TO FIX THE ABOVE — potentially creating confusion and Leqislature did not intend to
limit deferreds only to cases that went to trial where there was a “verdict” of quilty.

46-18-205. Mandatory minimum sentences -- restrictions on deferral or suspension. (1) If
the victim was less than 16 years of age, the imposition or execution of the first 30 days of a
sentence of imprisonment imposed under the following sections may not be deferred or
suspended and the provisions of 46-18-222 do not apply to the first 30 days of the imprisonment:

(a) 45-5-503, sexual intercourse without consent;
(b) 45-5-504, indecent exposure;

(c) 45-5-507, incest; or

(d) 45-8-218, deviate sexual conduct.
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(2) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2
years of a sentence of imprisonment imposed under the following sections may not be deferred
or suspended:

(@) 45-5-103(4), mitigated deliberate homicide;

(b) 45-5-202, aggravated assault;

(c) 45-5-302(2), kidnapping;

(d) 45-5-303(2), aggravated kidnapping;

(e) 45-5-401(2), robbery;

(f) 45-5-502(3), sexual assault;

(9) 45-5-503(2) and (3), sexual intercourse without consent;

(h) 45-5-603, aggravated promotion of prostitution;

(i) 45-9-101(2), (3), and (5)(d), criminal distribution of dangerous drugs;

(j) 45-9-102(4), criminal possession of dangerous drugs; and

(k) 45-9-103(2), criminal possession with intent to distribute dangerous drugs.

(3) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a
sentence of imprisonment imposed under 45-5-102, deliberate homicide, may not be deferred or
suspended.

(4) The provisions of this section do not apply to sentences imposed pursuant to 45-5-503(4),
45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(b), or 45-5-625(4).

46-18-206. Sexual offenders -- electronic monitoring as additional condition of sentence.
Upon sentencing a person for conviction of a sexual offense under Title 45, chapter 5, part 5,
who is designated as a level 3 offender under 46-23-509, the sentencing judge shall, as a
condition of probation, parole, conditional release, or deferment or suspension of sentence,
require the offender to participate in the program for the continuous satellite-based monitoring of
sexual offenders established under 46-23-1010.

46-18-207. Sexual offender treatment. (1) Upon sentencing a person convicted of a sexual
offense, as defined in 46-23-502, the court shall designate the offender as a level 1, 2, or 3
offender pursuant to 46-23-5009.

(2) (a) Except as provided in subsection (2)(b), the court shall order an offender convicted of
a sexual offense, as defined in 46-23-502, except an offense under 45-5-301 through 45-5-303,
and sentenced to imprisonment in a state prison to:

(i) enroll in and successfully complete the educational phase of the prison's sexual offender
treatment program;

(ii) if the person has been or will be designated as a level 3 offender pursuant to 46-23-509,
enroll in and successfully complete the cognitive and behavioral phase of the prison's sexual
offender treatment program; and

(iii) if the person is sentenced pursuant to 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-
602(3), 45-5-603(2)(b), or 45-5-625(4) and is released on parole, remain in an outpatient sexual
offender treatment program for the remainder of the person’s life.

(b) A person who has been sentenced to life imprisonment without possibility of release may
not participate in treatment provided pursuant to this section.

(3) A person who has been ordered to enroll in and successfully complete a phase of a state
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prison's sexual offender treatment program is not eligible for parole unless that phase of the
program has been successfully completed as certified by a sexual offender evaluator to the board
of pardons and parole.

(4) (a) Except for an offender sentenced pursuant to 45-5-503(4), 45-5-507(5), 45-5-601(3),
45-5-602(3), 45-5-603(2)(b), or 45-5-625(4), during an offender’s term of commitment to the
department of corrections or a state prison, the department may place the person in a residential
sexual offender treatment program approved by the department under 53-1-203.

(b) If the person successfully completes a residential sexual offender treatment program
approved by the department of corrections, the remainder of the term must be served on
probation unless the department petitions the sentencing court to amend the original sentencing
judgment.

(5) If, following a conviction for a sexual offense as defined in 46-23-502, any portion of a
person's sentence is suspended, during the suspended portion of the sentence the person:

(@) shall abide by the standard conditions of probation established by the department of
corrections;

(b) shall pay the costs of imprisonment, probation, and any sexual offender treatment if the
person is financially able to pay those costs;

(c) may have no contact with the victim or the victim's immediate family unless approved by
the victim or the victim's parent or guardian, the person's therapists, and the person's probation
officer;

(d) shall comply with all requirements and conditions of sexual offender treatment as directed
by the person's sex offender therapist;

(e) may not enter an establishment where alcoholic beverages are sold for consumption on the
premises or where gambling takes place;

(f) may not consume alcoholic beverages;

(9) shall enter and remain in an aftercare program as directed by the person's probation
officer;

(h) shall submit to random or routine drug and alcohol testing;

(i) may not possess pornographic material or access pornography through the internet; and

(j) at the discretion of the probation and parole officer, may be subject to electronic
monitoring or continuous satellite monitoring.

(6) The sentencing of a sexual offender is subject to 46-18-202(2) and 46-18-2109.

(7) The sentencing court may, upon petition by the department of corrections, modify a
sentence of a sexual offender to impose any part of a sentence that was previously suspended.

46-18-208. Termination of remaining portion of deferred or suspended sentence --
petition. (1) When imposition of a sentence has been deferred or execution of a sentence has
been suspended, the prosecutor or defendant may file a petition to terminate the time remaining
on the sentence if:

(@) in the case of a deferred imposition of sentence, the defendant has served one-half of the
sentence and has demonstrated compliance with supervision requirements; or

(b) in the case of a suspended sentence:

(i) the defendant has served two-thirds of the time suspended; and

(ii) the defendant has been granted a conditional discharge from supervision under 46-23-
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1011 and has demonstrated compliance with the conditional discharge for a minimum of 12
months.

(2) The court may hold a hearing on the petition on its own motion or upon request of the
prosecutor or the defendant.

(3) The court may grant the petition if it finds that:

(a) termination of the remainder of the sentence is in the best interests of the defendant and
society;

(b) termination of the remainder of the sentence will not present an unreasonable risk of
danger to the victim of the offense; and

(c) the defendant has paid all restitution and court-ordered financial obligations in full.

46-18-209 through 46-18-210 reserved.

46-18-211. When no place of imprisonment is specified. When a statute authorizes
imprisonment for its violation but does not prescribe the place of imprisonment, a sentence not to
exceed 1 year shall be to the county jail.

46-18-212. When no penalty is specified. The court, in imposing sentence upon an offender
convicted of an offense for which no penalty is otherwise provided or if the offense is designated
a misdemeanor and no penalty is otherwise provided, may sentence the offender to a term of
imprisonment not to exceed 6 months in the county jail or a fine not to exceed $500, or both.

46-18-213. When no penalty is specified -- felony. The court, in imposing sentence upon an
offender convicted of an offense which is designated as a felony and no penalty is otherwise
provided, may sentence the offender for any term not to exceed 10 years in the state prison or
may fine the offender in an amount not to exceed $50,000 or may impose both such fine and
imprisonment.

46-18-214 through 46-18-218 reserved.

46-18-219. Life sentence without possibility of release. (1) (a) Except as provided in
subsection (3), if an offender convicted of one of the following offenses was previously
convicted of one of the following offenses or of an offense under the laws of another state or of
the United States that, if committed in this state, would be one of the following offenses, the
offender must be sentenced to life in prison, unless the death penalty is applicable and imposed:

(i) 45-5-102, deliberate homicide;

(i1) 45-5-303, aggravated kidnapping;

(iii) 45-5-503, sexual intercourse without consent;

(iv) 45-5-625, sexual abuse of children; or

(v) 45-5-627, except subsection (1)(b), ritual abuse of a minor.

(b) Except as provided in subsection (3), if an offender convicted of one of the following
offenses was previously convicted of two of the following offenses, two of any combination of
the offenses listed in subsection (1)(a) or the following offenses, or two of any offenses under the
laws of another state or of the United States that, if committed in this state, would be one of the
offenses listed in subsection (1)(a) or this subsection, the offender must be sentenced to life in
prison, unless the death penalty is applicable and imposed:
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(i) 45-5-103, mitigated deliberate homicide;

(ii) 45-5-202, aggravated assault;

(iii) 45-5-302, kidnapping;

(iv) 45-5-401, robbery; or

(v) 45-5-603, aggravated promotion of prostitution.

(2) Except as provided in 46-23-210 and subsection (3) of this section, an offender sentenced
under subsection (1):

(a) shall serve the entire sentence;

(b) shall serve the sentence in prison;

(c) may not for any reason, except a medical reason, be transferred for any length of time to
another type of institution, facility, or program;

(d) may not be paroled; and

(e) may not be given time off for good behavior or otherwise be given an early release for any
reason.

(3) If the offender was previously sentenced for either of two or three offenses listed in
subsection (1), pursuant to any of the exceptions listed in 46-18-222, then the provisions of
subsections (1) and (2) of this section do not apply to the offender's present sentence.

(4) The imposition or execution of the sentences prescribed by this section may not be
deferred or suspended. In the event of a conflict between this section and any provision of 46-18-
201 or 46-18-205, this section prevails.

(5) (a) For purposes of this section, "prison” means a secure detention facility in which
inmates are locked up 24 hours a day and that is operated by this state, another state, the federal
government, or a private contractor.

(b) Prison does not include a work release center, prerelease center, boot camp, or any other
type of facility that does not provide secure detention.

46-18-220. Sentences for certain offenses committed in official detention -- death penalty.
An offender convicted of having committed attempted deliberate homicide, aggravated assault,
or aggravated kidnapping while in official detention, as defined in 45-2-101, shall, if the
provisions of 46-1-401 have been complied with, be sentenced to death or life imprisonment as
provided in 46-18-301 through 46-18-310.

46-18-221. Additional sentence for offenses committed with dangerous weapon. (1) If the
provisions of 46-1-401 have been complied with, a person who has been found guilty of any
offense, other than an offense in which the use of a weapon is an element of the offense, and
who, while engaged in the commission of the offense, knowingly displayed, brandished, or
otherwise used a firearm, destructive device, as defined in 45-8-332(1), or other dangerous
weapon shall, in addition to the punishment provided for the commission of the underlying
offense, be sentenced to a term of imprisonment in the state prison of not less than 2 years or
more than 10 years, except as provided in 46-18-222.

(2) If the provisions of 46-1-401 have been complied with, a person convicted of a second or
subsequent offense under this section shall, in addition to the punishment provided for the
commission of the present offense, be sentenced to a term of imprisonment in the state prison of
not less than 4 years or more than 20 years, except as provided in 46-18-222. For the purposes of
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this subsection, the following persons must be considered to have been convicted of a previous
offense under this section:

(a) a person who has previously been convicted of an offense, committed on a different
occasion than the present offense, under 18 U.S.C. 924(c); and

(b) a person who has previously been convicted of an offense in this or another state,
committed on a different occasion than the present offense, during the commission of which the
person knowingly displayed, brandished, or otherwise used a firearm, destructive device, as
defined in 45-8-332(1), or other dangerous weapon.

(3) The imposition or execution of the minimum sentences prescribed by this section may not
be deferred or suspended, except as provided in 46-18-222.

(4) An additional sentence prescribed by this section must run consecutively to the sentence
provided for the offense.

46-18-222. Exceptions to mandatory minimum sentences, restrictions on deferred
imposition and suspended execution of sentence, and restrictions on parole eligibility.
Mandatory minimum sentences prescribed by the laws of this state, mandatory life sentences
prescribed by 46-18-219, the restrictions on deferred imposition and suspended execution of
sentence prescribed by 46-18-201(1)(b), 46-18-205, 46-18-221(3), 46-18-224, and 46-18-502(3),
and restrictions on parole eligibility prescribed by 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-
602(3), 45-5-603(2)(b), and 45-5-625(4) do not apply if:

(1) the offender was less than 18 years of age at the time of the commission of the offense for
which the offender is to be sentenced;

(2) the offender's mental capacity, at the time of the commission of the offense for which the
offender is to be sentenced, was significantly impaired, although not so impaired as to constitute
a defense to the prosecution. However, a voluntarily induced intoxicated or drugged condition
may not be considered an impairment for the purposes of this subsection.

(3) the offender, at the time of the commission of the offense for which the offender is to be
sentenced, was acting under unusual and substantial duress, although not such duress as would
constitute a defense to the prosecution;

(4) the offender was an accomplice, the conduct constituting the offense was principally the
conduct of another, and the offender's participation was relatively minor;

(5) in a case in which the threat of bodily injury or actual infliction of bodily injury is an
actual element of the crime, no serious bodily injury was inflicted on the victim unless a weapon
was used in the commission of the offense; or

(6) the offense was committed under 45-5-502(3), 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-
5-602(3), 45-5-603(2)(b), or 45-5-625(4) and the judge determines, based on the findings
contained in a psychosexual evaluation report prepared by a qualified sexual offender evaluator
pursuant to the provisions of 46-23-509, that treatment of the offender while incarcerated, while
in a residential treatment facility, or while in a local community affords a better opportunity for
rehabilitation of the offender and for the ultimate protection of the victim and society, in which
case the judge shall include in its judgment a statement of the reasons for its determination.

46-18-223. Hearing to determine application of exceptions. (1) When the application of an
exception provided for in 46-18-222 is an issue, the court shall grant the defendant a hearing
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prior to the imposition of sentence to determine the applicability of the exception.

(2) The hearing shall be held before the court sitting without a jury. The defendant and the
prosecution are entitled to assistance of counsel, compulsory process, and cross-examination of
witnesses who appear at the hearing.

(3) If it appears by a preponderance of the information, including information submitted
during the trial, during the sentencing hearing, and in so much of the presentence report as the
court relies on, that none of the exceptions at issue apply, the court shall impose the appropriate
mandatory sentence. The court shall state the reasons for its decision in writing and shall include
an identification of the facts relied upon in making its determination. The statement shall be
included in the judgment.

46-18-224. Additional sentence for offense committed while carrying a handgun loaded
with armor-piercing ammunition. (1) If the provisions of 46-1-401 have been complied with, a
person who has been found guilty of an offense in which bodily injury occurred or was attempted
or threatened and who knowingly used or carried a handgun loaded with armor-piercing
ammunition during the commission of the offense must, in addition to the sentence for the
offense, be sentenced to a term of imprisonment in the state prison of not less than 5 years or
more than 25 years, except as provided in 46-18-222.

(2) An additional sentence prescribed by this section must run consecutively to the sentence
provided for the offense, and except as provided in 46-18-222, the sentence may not be
suspended and imposition of it may not be deferred.

(3) For purposes of this section:

(a) "armor-piercing ammunition" means ammunition which, if fired from a handgun under the
test procedure of the national institute of law enforcement and criminal justice standard for the
ballistics resistance of police body armor promulgated December 1978, is capable of penetrating
bullet-resistant apparel or body armor meeting the requirements of Type I1A of Standard
NILECJ-STD-0101.01 as formulated by the United States department of justice and published in
December 1978; and

(b) "handgun means any firearm, including a pistol or revolver, originally designed to be
fired by the use of a single hand.

46-18-225. Sentencing of nonviolent felony offenders -- criteria -- alternatives to be
considered -- court to state reasons for imprisonment. (1) In sentencing a nonviolent felony
offender, the sentencing judge shall first consider alternatives to imprisonment of the offender in
a state prison, including placement of the offender in a community corrections facility or
program, a prerelease center, a prerelease program, or a day reporting program provided for in
53-1-203. In considering alternatives to imprisonment, the sentencing judge shall examine the
sentencing criteria contained in subsection (2).

(2) Prior to sentencing a nonviolent felony offender to whom 46-18-219 does not apply to a
term of imprisonment in a state prison, the sentencing judge shall take into account whether:

(a) the interests of justice and the needs of public safety truly require the level of security
provided by imprisonment of the offender in a state prison;

(b) the needs of the offender can be better served in the community or in a facility or program
other than a state prison;


http://leg.mt.gov/bills/mca/46/1/46-1-401.htm
http://leg.mt.gov/bills/mca/46/18/46-18-222.htm
http://leg.mt.gov/bills/mca/46/18/46-18-222.htm
http://leg.mt.gov/bills/mca/53/1/53-1-203.htm
http://leg.mt.gov/bills/mca/46/18/46-18-219.htm

(c) there are substantial grounds tending to excuse or justify the offense, though failing to
establish a defense;

(d) the offender acted under strong provocation;

(e) the offender has made restitution or will make restitution to the victim of the offender’s
criminal conduct;

(f) the offender has no prior history of conviction for a criminal act or, if the offender has a
prior history of conviction for a criminal act, the offender has led a law-abiding life for a
substantial period of time before the commission of the present crime;

(9) the offender's criminal conduct was the result of circumstances that are unlikely to recur;

(h) the character and attitude of the offender indicate that the offender is likely to commit
another crime;

(i) the offender is likely to respond quickly to correctional or rehabilitative treatment;

f-i apply to virtually all offenders who have chemical dependency, mental health disorders or
both

and

(j) imprisonment of the offender would create an excessive hardship on the offender or the
offender's family.

(3) If the judge sentences the offender to a state prison, the judge shall state the reasons why
the judge did not select an alternative to imprisonment, based on the criteria contained in
subsection (2).

A prison sentence should be unavailable for all non-violent felony offenses unless the PFO
statute applies. As it stands 46-18-225 has no teeth, judges have discretion to imprison non-
violent offenders regardless of the language of the statute. If the DOC wants to place someone in
prison let them make that decision based on their greater insight into the offender’s situation and
in consideration of limited budgets.

46-18-226. Additional sentence for forcible felony against pregnant woman. (1) An
offender who is convicted of committing a forcible felony, as defined in 45-2-101, against a
pregnant woman and who, at the time of the offense, knew or should have known that the
woman was pregnant shall, in addition to the punishment provided for commission of the
offense, be sentenced to a term of imprisonment in a state prison of not less than 2 years or more
than 20 years, except as provided in 46-18-222.

(2) An additional sentence imposed pursuant to this section must be imposed pursuant to the
requirements of 46-1-401 and must run consecutively to the sentence imposed for the offense,
except as provided in 46-18-222.

46-18-227 through 46-18-229 reserved.

46-18-230. Legislative findings -- cost of criminal proceedings. With respect to the cost of
criminal proceedings, the legislature finds that:

(1) the vast majority of the cost of the criminal proceedings in the state is borne by the general
taxpaying public;

(2) it is in the state's best interest to attempt to recover as much as possible of the cost of
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criminal proceedings from individuals who have been convicted of violating state laws;

(3) various courts in the state of Montana have recently held that certain reasonable fees
imposed upon defendants in criminal proceedings in the state, such as fees for general cost of
prosecution, pretrial supervision, and community service supervision, were unlawful because
there was no specific statutory authorization for the imposition of the costs on the defendant; and

(4) the costs of prosecution and supervision of criminal defendants is a shared responsibility
of the state and the counties.

46-18-231. Fines in felony and misdemeanor cases. (1) (a) Except as provided in subsection
(1)(b), whenever, upon a verdict of guilty or a plea of guilty or nolo contendere, an offender has
been found guilty of an offense for which a felony penalty of imprisonment could be imposed,
the sentencing judge may, in lieu of or in addition to a sentence of imprisonment, impose a fine
only in accordance with subsection (3).

(b) For those crimes for which penalties are provided in the following sections, a fine may be
imposed in accordance with subsection (3) in addition to a sentence of imprisonment:

(i) 45-5-103(4), mitigated deliberate homicide;

(ii) 45-5-202, aggravated assault;

(iii) 45-5-213, assault with a weapon;

(iv) 45-5-302(2), kidnapping;

(v) 45-5-303(2), aggravated kidnapping;

(vi) 45-5-401(2), robbery;

(vii) 45-5-502(3), sexual assault when the victim is less than 16 years old and the offender is
3 or more years older than the victim or the offender inflicts bodily injury in the course of
committing the sexual assault;

(viii) 45-5-503(2) through (4), sexual intercourse without consent;

(ix) 45-5-507(5), incest when the victim is 12 years of age or younger and the offender is 18
years of age or older at the time of the offense;

(x) 45-5-601(3), 45-5-602(3), or 45-5-603(2)(b), prostitution, promotion of prostitution, or
aggravated promotion of prostitution when the person patronized or engaging in prostitution was
a child and the patron was 18 years of age or older at the time of the offense;

(xi) 45-5-625(4), sexual abuse of children;

(xii) 45-9-101(2), (3), and (5)(d), criminal possession with intent to distribute a narcotic drug,
criminal possession with intent to distribute a dangerous drug included in Schedule I or Schedule
I1, or other criminal possession with intent to distribute a dangerous drug;

(xiii) 45-9-102(4), criminal possession of an opiate;

(xiv) 45-9-103(2), criminal possession of an opiate with an intent to distribute; and

(xv) 45-9-109, criminal possession with intent to distribute dangerous drugs on or near school
property.

(2) Whenever, upon a verdict of guilty or a plea of guilty or nolo contendere, an offender has
been found guilty of an offense for which a misdemeanor penalty of a fine could be imposed, the
sentencing judge may impose a fine only in accordance with subsection (3).

(3) The sentencing judge may not sentence an offender to pay a fine unless the offender is or
will be able to pay the fine. In determining the amount and method of payment, the sentencing
judge shall take into account the nature of the crime committed, the financial resources of the
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offender, and the nature of the burden that payment of the fine will impose.
(4) Any fine levied under this section in a felony case shall be in an amount fixed by the
sentencing judge not to exceed $50,000.

46-18-232. Payment of costs by defendant. (1) A court may require a convicted defendant in
a felony or misdemeanor case to pay costs, as defined in 25-10-201, plus costs of jury service,
costs of prosecution, and the cost of pretrial, probation, or community service supervision as a
part of the defendant's sentence. The costs, in addition to those allowable under 25-10-201, must
be limited to expenses specifically incurred by the prosecution or other agency in connection
with the proceedings against the defendant or $100 per felony case or $50 per misdemeanor case,
whichever is greater.

(2) The court may not sentence a defendant to pay costs unless the defendant is or will be able
to pay them. In determining the amount and method of payment of costs, the court shall take into
account the financial resources of the defendant, the future ability of the defendant to pay costs,
and the nature of the burden that payment of costs will impose.

(3) A defendant who has been sentenced to pay costs and who is not in default in the payment
may at any time petition the court that sentenced the defendant for remission of the payment of
costs or of any unpaid portion of the costs. If it appears to the satisfaction of the court that
payment of the amount due will impose manifest hardship on the defendant or the defendant's
immediate family, the court may remit all or part of the amount due in costs or modify the
method of payment.

46-18-233. Fine or costs as condition on suspended or deferred sentence. (1) Whenever a
defendant is sentenced to pay a fine or costs under 46-18-231 or 46-18-232 and the imposition or
execution of the rest of the defendant's sentence is deferred or suspended, the court may make
payment of the fine or costs a condition for probation.

(2) A suspended or deferred sentence may not be revoked if the defendant defaults on the
payment of the fine and the default is not attributable to an intentional refusal to obey the order
of the court or a failure to make a good faith effort to make the payment.

46-18-234. When payment of fine or costs due. Whenever a defendant is sentenced to pay a
fine or costs under 46-18-231 or 46-18-232, the court may grant permission for payment to be
made within a specified period of time or in specified installments. If no such permission is
included in the sentence, the payment is due immediately.

46-18-235. Disposition of money collected as fines and costs. Except as provided in 61-8-
726, the money collected by a court as a result of the imposition of fines or assessment of costs
under the provisions of 46-18-231 and 46-18-232 must be paid:

(1) by the clerk of district court to:

(a) the department of revenue for deposit into the state general fund; or

(b) if the fine was imposed for a violation of Title 45, chapter 9 or 10, and at the court’s
discretion, the drug forfeiture account maintained under 44-12-213 for the law enforcement
agency that made the arrest from which the conviction and fine arose; and

(2) by a justice's court pursuant to 3-10-601.
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46-18-236. (Temporary) Imposition of charge upon conviction or forfeiture --
administration. (1) Except as provided in subsection (2), there must be imposed by all courts of
original jurisdiction on a person upon conviction for any conduct made criminal by state statute
or upon forfeiture of bond or bail a charge that is in addition to other taxable court costs, fees, or
fines, as follows:

(a) $15 for each misdemeanor charge; [Perhaps modify so if someone gets a whole bunch of
misdemeanors such as no insurance, theft and other crimes of poverty there are not multiple fees]

(b) the greater of $20 or 10% of the fine levied for each felony charge; and

(c) an additional $50 for each misdemeanor and felony charge under Title 45, 61-8-401, 61-8-
406, or 61-8-411.

(2) If a convicting court determines under 46-18-231 and 46-18-232 that the person is not able
to pay the fine and costs or that the person is unable to pay within a reasonable time, the court
shall waive payment of the charge imposed by this section.

(3) The charges imposed by this section are not fines and must be imposed in addition to any
fine and may not be used in determining the jurisdiction of any court.

(4) When the payment of a fine is to be made in installments over a period of time, the
charges imposed by this section must be collected from the first payment made and each
subsequent payment as necessary if the first payment is not sufficient to cover the charges.

(5) The charges collected under subsection (1), except those collected under subsections
(1)(a) and (1)(b) by a justice's court, must be deposited with the appropriate local government
finance officer or treasurer. If a city municipal court or city or town court is the court of original
jurisdiction, the charges collected under subsection (1) must be deposited with the city or town
finance officer or treasurer. If a district court or justice's court is the court of original jurisdiction,
the charges collected under subsection (1) must be deposited with the county finance officer or
treasurer. If the court of original jurisdiction is a court within a consolidated city-county
government within the meaning of Title 7, chapter 3, the charges collected under subsection (1)
must be deposited with the finance officer or treasurer of the consolidated government.

(6) (a) A city or town finance officer or treasurer may retain the charges collected under
subsections (1)(a) and (1)(b) by a city municipal court or a city or town court and may use that
money for the payment of salaries of the city or town attorney and deputies. This seems to create
a perverse incentive for charging and prosecuting people; see (b) as well

(b) Each county finance officer or treasurer may retain the charges collected under
subsections (1)(a) and (1)(b) by district courts for crimes committed or alleged to have been
committed within that county. The county finance officer or treasurer shall use the money for the
payment of salaries of its deputy county attorneys and for the payment of other salaries in the
office of the county attorney, and any funds not needed for those salaries may be used for the
payment of any other county salaries.

(7) (a) Except as provided in subsection (7)(b), each county, city, or town finance officer or
treasurer may retain the charges collected under subsection (1)(c) for payment of the expenses of
a victim and witness advocate program, including a program operated by a private, nonprofit
organization, that provides the services specified in Title 40, chapter 15, and Title 46, chapter 24,
and that is operated or used by the county, city, or town.

(b) The appropriate county, city, or town finance officer or treasurer shall deposit $1 of each
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charge collected under subsection (1)(c) in the collecting court's fund for mitigation of
administrative costs incurred by the court in the collection of the charge. The funds deposited
under this subsection (7)(b) are not subject to allocation under 46-18-251.

(c) Except as provided in subsection (7)(b), if the county, city, or town does not operate or use
a victim and witness advocate program, all charges collected under subsection (1)(c) must be
paid to the crime victims compensation and assistance program in the department of justice for
deposit in the account provided for in 53-9-113. (Terminates June 30, 2021--sec. 27, Ch. 285, L.
2015; sec. 1, Ch. 292, L. 2015.)

46-18-236. (Effective July 1, 2021) . Imposition of charge upon conviction or forfeiture --
administration. (1) Except as provided in subsection (2), there must be imposed by all courts of
original jurisdiction on a person upon conviction for any conduct made criminal by state statute
or upon forfeiture of bond or bail a charge that is in addition to other taxable court costs, fees, or
fines, as follows:

(a) $15 for each misdemeanor charge;

(b) the greater of $20 or 10% of the fine levied for each felony charge; and

(c) an additional $50 for each misdemeanor and felony charge under Title 45, 61-8-401, 61-8-
406, or 61-8-411.

(2) If a convicting court determines under 46-18-231 and 46-18-232 that the person is not able
to pay the fine and costs or that the person is unable to pay within a reasonable time, the court
shall waive payment of the charge imposed by this section.

(3) The charges imposed by this section are not fines and must be imposed in addition to any
fine and may not be used in determining the jurisdiction of any court.

(4) When the payment of a fine is to be made in installments over a period of time, the
charges imposed by this section must be collected from the first payment made and each
subsequent payment as necessary if the first payment is not sufficient to cover the charges.

(5) The charges collected under subsection (1), except those collected under subsections
(1)(a) and (1)(b) by a justice's court, must be deposited with the appropriate local government
finance officer or treasurer. If a city municipal court or city or town court is the court of original
jurisdiction, the charges collected under subsection (1) must be deposited with the city or town
finance officer or treasurer. If a district court or justice's court is the court of original jurisdiction,
the charges collected under subsection (1) must be deposited with the county finance officer or
treasurer. If the court of original jurisdiction is a court within a consolidated city-county
government within the meaning of Title 7, chapter 3, the charges collected under subsection (1)
must be deposited with the finance officer or treasurer of the consolidated government.

(6) (a) A city or town finance officer or treasurer may retain the charges collected under
subsections (1)(a) and (1)(b) by a city municipal court or a city or town court and may use that
money for the payment of salaries of the city or town attorney and deputies. [Can funds be used
to pay salaries of judge and clerks?]

(b) Each county finance officer or treasurer may retain the charges collected under
subsections (1)(a) and (1)(b) by district courts for crimes committed or alleged to have been
committed within that county. The county finance officer or treasurer shall use the money for the
payment of salaries of its deputy county attorneys and for the payment of other salaries in the
office of the county attorney, and any funds not needed for those salaries may be used for the
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payment of any other county salaries. [Justice Court can fund itself through these fees]

(7) (a) Except as provided in subsection (7)(b), each county, city, or town finance officer or
treasurer may retain the charges collected under subsection (1)(c) for payment of the expenses of
a victim and witness advocate program, including a program operated by a private, nonprofit
organization, that provides the services specified in Title 40, chapter 15, and Title 46, chapter 24,
and that is operated or used by the county, city, or town.

(b) The appropriate county, city, or town finance officer or treasurer shall deposit $1 of each
charge collected under subsection (1)(c) in the collecting court's fund for mitigation of
administrative costs incurred by the court in the collection of the charge. The funds deposited
under this subsection (7)(b) are not subject to allocation under 46-18-251.

(c) Except as provided in subsection (7)(b), if the county, city, or town does not operate or use
a victim and witness advocate program, all charges collected under subsection (1)(c) must be
paid to the crime victims compensation and assistance program in the department of justice for
deposit in the state general fund to be used to provide services to crime victims as provided in
Title 53, chapter 9, part 1.

46-18-237. Garnishment -- report by supervising authority. (1) If the department of
corrections becomes aware that a person while incarcerated under the legal custody of the
department of corrections or a person supervised by the department is entitled to receive money
from any source, the person's supervising authority may prepare a report identifying:

(a) the total costs incurred by the state or county during the person's incarceration;

(b) the criminal sentences imposed upon the person, including:

(i) the amount of restitution, if any, ordered in each sentence;

(it) the name and current address of each victim or other person to whom restitution is owed,;

(iii) the amount of restitution paid by the person; and

(iv) the amount of restitution currently owed by the person for each sentence;

(c) the amount of any child support owed by the person.

(2) The supervising authority shall provide notice and a copy of the report to the office of
victims services in the department of justice and the county attorney for the county in which the
person was sentenced, either of whom may submit the report along with a petition for
garnishment to the court that sentenced the person. The court may order garnishment of the
person's money for the payment of restitution, child support, and per diem costs of incarceration
owed by the person. Upon receipt of the petition, the court shall provide a copy of the report to
the person, who has 15 days following receipt to file an objection. The court may hold a hearing
to consider objections raised by the person.

(3) Upon compliance with the provisions of subsections (1) and (2), the court shall determine
the amount of restitution, child support, and repayment for per diem costs owed by the person.
The court shall order, up to the amount of money available, payment of an amount equal to the
restitution owed by the person to the person designated under 46-18-245 to supervise the making
of restitution payments, any outstanding child support payments to the department of public
health and human services for disbursement to the obligee, and per diem costs owed by the
person. All restitution owed by the person must be paid prior to payment of any child support
payments. All child support owed by the person must be paid prior to the payment of any per
diem costs.
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46-18-238 through 46-18-240 reserved.

46-18-241. (Temporary) Condition of restitution. (1) As provided in 46-18-201, a sentencing
court shall, as part of the sentence, require an offender to make full restitution to any victim who
has sustained pecuniary loss, including a person suffering an economic loss. The duty to pay full
restitution under the sentence remains with the offender or the offender's estate until full
restitution is paid, whether or not the offender is under state supervision. If the offender is under
state supervision, payment of restitution is a condition of any probation or parole.

(2) (a) The offender shall pay the cost of supervising the payment of restitution, as provided
in 46-18-245, by paying an amount equal to 10% of the amount of restitution ordered, but not
less than $5.

(b) A felony offender shall pay the restitution and cost of supervising the payment of
restitution to the department of corrections until the offender has fully paid the restitution and the
cost of supervising the payment of restitution. The department shall pay the restitution to the
person or entity to whom the court ordered restitution to be paid, except that if a victim has been
compensated under Title 53, chapter 9, part 1, the restitution must be paid to the crime victims
compensation and assistance program in the department of justice for deposit in the account
provided for in 53-9-113. The department may contract with a government agency or private
entity for the collection of the payments for restitution and the cost of collecting the payments for
restitution during the period following state supervision or state custody of the offender. The
department shall adopt rules to implement this subsection (2)(b).

(c) In a misdemeanor case, payment of restitution and of the cost of supervising the payment
of restitution must be made to the court until the offender has fully paid the restitution and the
cost of supervising the payment of restitution. The court shall disburse the money to the entity
employing the person ordered to supervise restitution under 46-18-245, which shall disburse the
restitution to the person or entity to whom the court ordered restitution to be paid, except that if a
victim has been compensated under Title 53, chapter 9, part 1, the restitution must be paid to the
crime victims compensation and assistance program in the department of justice for deposit in
the account provided for in 53-9-113.

(3) If at any time the court finds that, because of circumstances beyond the offender's control,
the offender is not able to pay any restitution, the court may order the offender to perform
community service during the time that the offender is unable to pay. The offender must be given
a credit against restitution due at the rate of the hours of community service times the state
minimum wage in effect at the time that the community service is performed. (Terminates June
30, 2021--sec. 27, Ch. 285, L. 2015; sec. 1, Ch. 292, L. 2015.)

46-18-241. (Effective July 1, 2021) . Condition of restitution. (1) As provided in 46-18-201,
a sentencing court shall, as part of the sentence, require an offender to make full restitution to
any victim who has sustained a pecuniary loss, including a person suffering an economic loss.
The duty to pay full restitution under the sentence remains with the offender or the offender’s
estate until full restitution is paid, whether or not the offender is under state supervision. If the
offender is under state supervision, payment of restitution is a condition of any probation or
parole.

(2) (a) The offender shall pay the cost of supervising the payment of restitution, as provided
in 46-18-245, by paying an amount equal to 10% of the amount of restitution ordered, but not
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less than $5.

(b) A felony offender shall pay the restitution and cost of supervising the payment of
restitution to the department of corrections until the offender has fully paid the restitution and the
cost of supervising the payment of restitution. The department shall pay the restitution to the
person or entity to whom the court ordered restitution to be paid. The department may contract
with a government agency or private entity for the collection of the payments for restitution and
the cost of collecting the payments for restitution during the period following state supervision or
state custody of the offender. The department shall adopt rules to implement this subsection
(2)(b).

(c) In a misdemeanor case, payment of restitution and of the cost of supervising the payment
of restitution must be made to the court until the offender has fully paid the restitution and the
cost of supervising the payment of restitution. The court shall disburse the money to the entity
employing the person ordered to supervise restitution under 46-18-245, which shall disburse the
restitution to the person or entity to whom the court ordered restitution to be paid.

(3) If at any time the court finds that, because of circumstances beyond the offender's control,
the offender is not able to pay any restitution, the court may order the offender to perform
community service during the time that the offender is unable to pay. The offender must be given
a credit against restitution due at the rate of the hours of community service times the state
minimum wage in effect at the time that the community service is performed.

46-18-242. Investigation and report of victim's loss. (1) Whenever the court believes that a
victim may have sustained a pecuniary loss or whenever the prosecuting attorney requests, the
court shall order the probation officer, restitution officer, or other designated person to include in
the presentence investigation and report:

(@) a list of the offender's assets; and

(b) an affidavit that specifically describes the victim's pecuniary loss and the replacement
value in dollars of the loss, submitted by the victim.

(2) When a presentence report is not authorized or requested, the court shall accept evidence
of the victim's loss at the time of sentencing.

46-18-243. Definitions. For purposes of 46-18-241 through 46-18-249, the following
definitions apply:

(1) "Pecuniary loss" means:

(a) all special damages, but not general damages, substantiated by evidence in the record, that
a person could recover against the offender in a civil action arising out of the facts or events
constituting the offender's criminal activities, including without limitation out-of-pocket losses,
such as medical expenses, loss of income, expenses reasonably incurred in obtaining ordinary
and necessary services that the victim would have performed if not injured, expenses reasonably
incurred in attending court proceedings related to the commission of the offense, and reasonable
expenses related to funeral and burial or crematory services;

(b) the full replacement cost of property taken, destroyed, harmed, or otherwise devalued as a
result of the offender’s criminal conduct;

(c) future medical expenses that the victim can reasonably be expected to incur as a result of
the offender's criminal conduct, including the cost of psychological counseling, therapy, and
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treatment; and

(d) reasonable out-of-pocket expenses incurred by the victim in filing charges or in
cooperating in the investigation and prosecution of the offense.

(2) (a) "Victim" means:

(i) a person who suffers loss of property, bodily injury, or death as a result of:

(A) the commission of an offense;

(B) the good faith effort to prevent the commission of an offense; or

(C) the good faith effort to apprehend a person reasonably suspected of committing an
offense;

(i1) the estate of a deceased or incapacitated victim or a member of the immediate family of a
homicide victim;

(iii) a governmental entity that:

(A) suffers loss of property as a result of the commission of an offense in this state;

(B) incurs costs or losses during the commission or investigation of an escape, as defined in
45-7-306, or during the apprehension or attempted apprehension of the escapee; or

(C) incurs costs or losses as result of extraditing an offender from an out-of-state jurisdiction
to Montana;

(iv) an insurer or surety with a right of subrogation to the extent it has reimbursed the victim
of the offense for pecuniary loss;

(v) the crime victims compensation and assistance program established under Title 53,
chapter 9, part 1, to the extent that it has reimbursed a victim for pecuniary loss; and

(vi) any person or entity whom the offender has voluntarily agreed to reimburse as part of a
voluntary plea bargain.

(b) Victim does not include a person who is accountable for the crime or accountable for a
crime arising from the same transaction.

46-18-244. Type and time of payment -- defenses -- ensuring payment. (1) The court shall
specify the total amount of restitution that the offender shall pay.

(2) In the proceeding for the determination of the amount of restitution, the offender may
assert any defense that the offender could raise in a civil action for the loss for which the victim
seeks compensation.

(3) In addition to other methods of payment, the court may order one or more of the following
in order to satisfy the offender's restitution obligation:

(a) forfeiture and sale of the offender's assets under the provisions of Title 25, chapter 13, part
7, unless the court finds, after notice and an opportunity for the offender to be heard, that the
assets are reasonably necessary for the offender to sustain a living or support the offender's
dependents or unless the state determines that the cost of forfeiture and sale would outweigh the
amount available to the victim after sale. If the proceeds of sale exceed the amount of restitution
ordered and the costs of forfeiture and sale, any remaining amount must be returned to the
offender.

(b) return of any property to the victim.

(4) With the consent of the victim and in the discretion of the court, an offender may be
ordered to make restitution in services to the victim in lieu of money or to make restitution to a
person designated by the victim, if that person provided services to the victim as a result of the
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offense.

(5) After a prosecution is commenced and upon petition of the prosecutor, the court may grant
a restraining order or injunction, require a satisfactory bond, or take other action if the court finds
that the restraining order or injunction, bond, or other action is necessary to preserve property or
assets that could be used to satisfy an anticipated restitution order. A hearing must be held on the
petition, and any person with an interest in the property is entitled to be heard.

(6) For a felony offense:

(a) during any period that the offender is incarcerated, the department of corrections shall take
a percentage, as set by department rule, of any money in any account of the defendant
administered by the department and use the money to satisfy any existing restitution obligation;

(b) at the beginning of any period during which the offender is not incarcerated, the offender
shall sign a statement allowing any employer of the offender to garnish up to 25% of the
offender's compensation and give the garnished amounts to the department of corrections to be
used by the department to satisfy any existing restitution obligation; and

(c) during any period that the defendant is on probation or parole, the probation and parole
officer shall set a monthly restitution payment amount by dividing the total amount of unpaid
restitution by the number of remaining months of probation or parole. The probation and parole
officer may adjust the monthly payment up or down by a maximum of 10%, depending on the
offender's circumstances.

(7) The department of corrections shall give the department of revenue a copy of the order to
pay restitution. If full restitution has not been paid, the department of revenue shall, pursuant to
an agreement made under 46-18-241, intercept any state tax refunds and any federal tax refunds,
as provided by law, due the offender and transfer the money to the department of corrections for
a felony offense and to the sentencing court for a misdemeanor offense for disbursement to the
victim. The department of revenue may charge the department of corrections a fee to recover its
costs of intercepting a tax refund. The fee may not exceed the amount charged a state agency for
debt collection services under Title 17, chapter 4.

46-18-245. Supervision of payment. For a felony offense, the court shall order the
department of corrections to supervise the payment of restitution. For a misdemeanor offense,
the court may order a restitution officer or other designated person to supervise the making of
restitution and to report to the court any default in payment. If the victim of a misdemeanor has
received compensation under Title 53, chapter 9, the court may also order an employee of the
office of victims services provided for in 2-15-2016 to supervise the making of restitution and to
report to the court any default in payment.

46-18-246. Waiver or modification of payment. An offender may at any time petition the
sentencing court to adjust or otherwise waive payment of any part of any ordered restitution or
amount to be paid pursuant to 46-18-241(2)(a). The court shall schedule a hearing and give a
victim to whom restitution was ordered notice of the hearing date, place, and time and inform the
victim that the victim will have an opportunity to be heard. If the court finds that the
circumstances upon which it based the imposition of restitution, amount of the victim's pecuniary
loss, or method or time of payment no longer exist or that it otherwise would be unjust to require
payment as imposed, the court may adjust or waive unpaid restitution or the amount to be paid
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pursuant to 46-18-241(2)(a) or modify the time or method of making restitution. The court may
extend the restitution schedule.

46-18-247. Default. (1) If an offender sentenced to make restitution is in default, the
sentencing court, upon the motion of the prosecuting attorney or upon its own motion, may issue
an order under 46-18-203 requiring the offender to show cause why the offender should not be
confined for failure to obey the sentence of the court. The court may order the offender to appear
at a time, date, and place for a hearing or, if the offender fails to appear as ordered, issue a
warrant for the offender's arrest. The order or warrant must be accompanied by written notice of
the offender's right to a hearing as provided in 46-18-203.

(2) If the court finds that the offender's default was attributable to the offender’s failure to
make a good faith effort to obtain the necessary funds for payment of the ordered restitution, the
court may take any action provided for in 46-18-203.

(3) An order to pay restitution constitutes a judgment rendered in favor of the state, and
following a default in the payment of restitution or any installment of restitution, the sentencing
court may order the restitution to be collected by any method authorized for the enforcement of
other judgments.

[Some lower courts issue bench warrants as a matter of course, as a contempt proceeding, to
force defendants to pay fines and occasionally restitution. Other lower courts never use their
contempt powers for this. Even though defendants are in jail and appear before the court on
these “civil contempts” under 3-1-501, they do not get court appointed counsel. Even though
they are often quite poor and cannot pay the fine, they want to get out of jail so they tell the
judge they can pay if they can get out.]

46-18-248. Rights of state for crime victims compensation and assistance. (1) Whenever a
victim is paid from the state crime victims compensation and assistance program as provided in
Title 53, chapter 9, part 1, for loss arising out of a criminal act, the state is subrogated, to the
extent of the payment to the victim, to the rights of the victim to any restitution ordered by the
court.

(2) The rights of the state are subordinate to the claims of multiple victims who have suffered
loss arising out of multiple offenses by the same offender or arising from any transaction that is
part of the same continuous scheme of criminal activity of an offender.

46-18-249. Civil actions by victim. (1) The total amount that a court orders to be paid to a
victim may be treated as a civil judgment against the offender and may be collected by the victim
at any time, including after state supervision of the offender ends, using any method allowed by
law, including execution upon a judgment, for the collection of a civil judgment. However, 46-
18-241 through 46-18-248 and this section do not limit or impair the right of a victim to sue and
recover damages from the offender in a separate civil action.

(2) The findings in the sentencing hearing and the fact that restitution was required or paid are
not admissible as evidence in a separate civil action and have no legal effect on the merits of a
separate civil action.
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(3) Any restitution paid by the offender to the victim under a restitution order contained in a
criminal sentence, including an amount or amounts paid in a civil proceeding to enforce payment
of a restitution order contained in a criminal sentence, must be set off against any pecuniary loss
awarded to the victim in a separate civil action arising out of the facts or events that were the
basis for the restitution. The court trying the separate civil action shall determine the amount of
any setoff asserted by the defendant under this section.

46-18-250. (Temporary) Victim's location unknown -- payments to restitution fund -- use
of restitution fund. (1) If the location of a victim on whose behalf restitution is being paid is
unknown, the court may order that restitution payments made on that victim's behalf be
deposited in a fund known as the county restitution fund. Subject to the availability of money in
the fund, if the location of a victim whose restitution payments were deposited in the county
restitution fund becomes known, the county shall refund to the victim payments that were
deposited in the fund.

(2) Money in the restitution fund may be used to provide payments on behalf of offenders
who are ordered to pay restitution but, because of circumstances beyond their control, are unable
to obtain employment or are unable to obtain employment sufficient to make restitution
payments and sustain themselves and their dependents. The offender may perform community
service, and for each hour of community service performed, the victim must receive an amount
equal to the minimum hourly wage from the county restitution fund. A judge may order an
offender to perform community service work for restitution payments upon a finding that the
offender would not otherwise be able to make restitution payments and that there are funds
available in the county restitution fund for payments to the victim.

(3) Money in the county restitution fund that is due to a victim under this part must be paid to
the crime victims compensation and assistance program in the department of justice for deposit
in the account provided for in 53-9-113 if payments have been made to or on behalf of the victim
from the state. Payment from the county restitution fund to the crime victims compensation and
assistance program in the department of justice for deposit in the account provided for in 53-9-
113 may be made only from money paid by the offender who caused the injury or death that
resulted in the payment from the account. (Terminates June 30, 2021--sec. 27, Ch. 285, L. 2015;
sec. 1, Ch. 292, L. 2015.)

46-18-250. (Effective July 1, 2021) . Victim's location unknown -- payments to restitution
fund -- use of restitution fund. (1) If the location of a victim on whose behalf restitution is
being paid is unknown, the court may order that restitution payments made on that victim's
behalf be deposited in a fund known as the county restitution fund. Subject to the availability of
money in the fund, if the location of a victim whose restitution payments were deposited in the
county restitution fund becomes known, the county shall refund to the victim payments that were
deposited in the fund.

(2) Money in the restitution fund may be used to provide payments on behalf of offenders
who are ordered to pay restitution but, due to circumstances beyond their control, are unable to
obtain employment or are unable to obtain employment sufficient to make restitution payments
and sustain themselves and their dependents. The offender may perform community service, and
for each hour of community service performed, the victim shall receive an amount equal to the
minimum hourly wage from the county restitution fund. A judge may order an offender to
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perform community service work for restitution payments upon a finding that the offender would
not otherwise be able to make restitution payments and that there are funds available in the
county restitution fund for payments to the victim.

(3) Money in the county restitution fund that is due to a victim under this part must be paid to
the crime victims compensation and assistance program in the department of justice for deposit
in the state general fund if payments have been made to or on behalf of the victim from the state.
Payment from the county restitution fund to the crime victims compensation and assistance
program in the department of justice for deposit in the state general fund may be made only from
money paid by the offender who caused the injury or death that resulted in the payment from the
account.

46-18-251. (Temporary) Allocation of fines, costs, restitution, and other charges. (1) Except
as provided in 46-18-236(7)(b), if a misdemeanor offender is subjected to any combination of
fines, costs, restitution, charges, or other payments arising out of the same criminal proceeding,
money that the court collects from the offender must be allocated as provided in this section. A
felony offender shall pay restitution to the department of corrections, and other fines and costs
must be paid to the court and allocated as provided in this section.

(2) Except as otherwise provided in 46-18-236(7)(b) and this section, if a defendant is subject
to payment of restitution and any combination of fines, costs, charges under the provisions of 46-
18-236, or other payments, 50% of all money collected from the defendant must be applied to
payment of restitution and the balance must be applied to other payments in the following order:

(a) payment of charges imposed pursuant to 46-18-236;

(b) payment of supervisory fees imposed pursuant to 46-23-1031;

(c) payment of costs imposed pursuant to 46-18-232 or 46-18-233;

(d) payment of fines imposed pursuant to 46-18-231 or 46-18-233; and

(e) any other payments ordered by the court.

(3) The money applied under subsection (2) to the payment of restitution must be paid in the
following order:

(a) to the victim until the victim's unreimbursed pecuniary loss is satisfied;

(b) to the crime victims compensation and assistance program in the department of justice for
deposit in the account provided for in 53-9-113 until the state is fully reimbursed for
compensation to the victim provided pursuant to Title 53, chapter 9, part 1;

(c) to any other government agency that has compensated the victim for the victim's
pecuniary loss; and

(d) to any insurance company that has compensated the victim for the victim's pecuniary loss.

(4) If any fines, costs, charges, or other payments remain unpaid after all of the restitution has
been paid, any additional money collected must be applied to payment of those fines, costs,
charges, or other payments. If any restitution remains unpaid after all of the fines, costs, charges,
or other payments have been paid, any additional money collected must be applied toward
payment of the restitution. (Terminates June 30, 2021--sec. 27, Ch. 285, L. 2015; sec. 1, Ch. 292,
L. 2015.)

46-18-251. (Effective July 1, 2021) . Allocation of fines, costs, restitution, and other
charges. (1) Except as provided in 46-18-236(7)(b), if an offender is subjected to any
combination of fines, costs, restitution, charges, or other payments arising out of the same



http://leg.mt.gov/bills/mca/46/18/46-18-236.htm
http://leg.mt.gov/bills/mca/46/18/46-18-236.htm
http://leg.mt.gov/bills/mca/46/18/46-18-236.htm
http://leg.mt.gov/bills/mca/46/18/46-18-236.htm
http://leg.mt.gov/bills/mca/46/18/46-18-236.htm
http://leg.mt.gov/bills/mca/46/23/46-23-1031.htm
http://leg.mt.gov/bills/mca/46/18/46-18-232.htm
http://leg.mt.gov/bills/mca/46/18/46-18-233.htm
http://leg.mt.gov/bills/mca/46/18/46-18-231.htm
http://leg.mt.gov/bills/mca/46/18/46-18-233.htm
http://leg.mt.gov/bills/mca/53/9/53-9-113.htm
http://leg.mt.gov/bills/mca/46/18/46-18-236.htm

criminal proceeding, money collected from the offender must be allocated as provided in this
section.

(2) Except as otherwise provided in 46-18-236(7)(b) and this section, if a defendant is subject
to payment of restitution and any combination of fines, costs, charges under the provisions of 46-
18-236, or other payments, 50% of all money collected from the defendant must be applied to
payment of restitution and the balance must be applied to other payments in the following order:

(a) payment of charges imposed pursuant to 46-18-236;

(b) payment of supervisory fees imposed pursuant to 46-23-1031;

(c) payment of costs imposed pursuant to 46-18-232 or 46-18-233;

(d) payment of fines imposed pursuant to 46-18-231 or 46-18-233; and

(e) any other payments ordered by the court.

(3) The money applied under subsection (2) to the payment of restitution must be paid in the
following order:

(a) to the victim until the victim's unreimbursed pecuniary loss is satisfied;

(b) to the crime victims compensation and assistance program in the department of justice for
deposit in the state general fund until the state is fully reimbursed for compensation to the victim
provided pursuant to Title 53, chapter 9, part 1;

(c) to any other government agency that has compensated the victim for the victim's
pecuniary loss; and

(d) to any insurance company that has compensated the victim for the victim's pecuniary loss.

(4) If any fines, costs, charges, or other payments remain unpaid after all of the restitution has
been paid, any additional money collected must be applied to payment of those fines, costs,
charges, or other payments. If any restitution remains unpaid after all of the fines, costs, charges,
or other payments have been paid, any additional money collected must be applied toward
payment of the restitution.

46-18-252 through 46-18-253 reserved.
46-18-254. Repealed. Sec. 15, Ch. 375, L. 1997.

46-18-255. Sentence on conviction -- restriction on employment and residency. (1) A
judge sentencing a person convicted of a sexual or violent offense shall, as a condition to
probation, parole, or deferment or suspension of sentence, impose on the defendant reasonable
employment or occupational prohibitions and restrictions designed to protect the class or classes
of persons containing the likely victims of further offenses by the defendant.

(2) In addition to any restriction on employment imposed under subsection (1), a judge
sentencing a person convicted of a sexual offense involving a minor and designated as a level 3
offender under 46-23-509 shall, as a condition to probation, parole, or deferment or suspension
of sentence, impose on the defendant restrictions on the defendant's residency in the proximity of
a private or public elementary or high school, preschool as defined in 20-5-402, licensed day-
care center, church, or park maintained by a city, town, or county.

(3) If requested by a victim of a sexual offense committed by the defendant, or if requested by
an immediate family member of the victim, the judge sentencing a person convicted of a sexual
offense shall, as a condition to probation, parole, or deferment or suspension of sentence, impose
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on the defendant a restriction prohibiting the defendant from directly or indirectly contacting the
victim or the immediate family member of the victim. If the victim is a minor, a parent or
guardian of the victim may make the request on the victim's behalf.

(4) Restrictions imposed pursuant to this section must be compatible with the restrictions
provided for in 45-5-513.

46-18-256. Sexually transmitted disease testing -- test procedure. (1) Following entry of
judgment, a person convicted of a sexual offense, as defined in 46-23-502, except an offense
under 45-5-301 through 45-5-303, must, at the request of the victim of the sexual offense or the
parent or guardian of the victim, if the victim is a minor, be administered standard testing
according to currently accepted protocol, using guidelines established by the centers for disease
control and prevention, U.S. department of health and human services, to detect in the person the
presence of antibodies indicative of the presence of human immunodeficiency virus (HIV) or
other sexually transmitted diseases, as defined in 50-18-101.

(2) Arrangements for the test required by subsection (1) must be made by the county attorney
of the county in which the person was convicted. The test must be conducted by a health care
provider, as defined in 50-16-504.

(3) The county attorney of the county in which the person was convicted shall release the
information concerning the test results to:

(a) the convicted person; and

(b) the victim of the offense committed by the convicted person or to the parent or guardian of
the victim if the victim is a minor.

(4) At the request of the victim of a sexual offense or the parent or guardian of the victim if
the victim is a minor, the victim must be provided counseling regarding HIV disease, HIV
testing (in accordance with applicable law), and referral for appropriate health care and support
services.

(5) For purposes of this section, "convicted" includes an adjudication, under the provisions of
41-5-1502, finding a youth to be a delinquent youth or a youth in need of intervention.

(6) The provisions of the AIDS Prevention Act, Title 50, chapter 16, part 10, do not apply to
this section.

46-18-257 through 46-18-260 reserved.

46-18-261. Recovery of suppression and investigation expenses for fires caused by arson.
(1) A person convicted of arson, negligent arson, or solicitation of or conspiracy to commit arson
or negligent arson may be ordered, as part of the sentence, to reimburse law enforcement
agencies, governmental fire agencies organized under Title 7, chapter 33, and the state for the
cost of suppressing and investigating a fire that occurred during the commission of the crime.

(2) The court may order a person doing a presentence investigation and report to include
documentation of the costs of suppressing and investigating the fire and of the defendant's ability
to pay and may receive evidence concerning the matters at the time of sentencing.

(3) The court shall specify the amount, method, and time of payment, which may include but
is not limited to installment payments. The court may order a probation officer or other
appropriate officer attached to or working closely with the court in the administration of justice
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to supervise payment and report any default to the court.

(4) Upon petition by the offender and after a hearing, the payment may be modified. Agencies
receiving payment at that time must be notified of and allowed to participate in the hearing.

(5) This section does not limit the right of a law enforcement agency or governmental fire
agency to recover from the offender in a civil action, but the findings in the sentencing hearing
and the fact that payment of costs was part of the sentence are inadmissible in and have no legal
effect on the merits of a civil action. Costs paid by the offender must be deducted from a
recovery awarded in a civil action.

Removed Section on Death Penalty

46-18-401. Consecutive sentences. (1) Unless the judge otherwise orders:

(@) whenever a person serving a term of commitment imposed by a court in this state is
committed for another offense, the shorter term or shorter remaining term may not be merged in
the other term; and

(b) whenever a person under suspended sentence or on probation for an offense committed in
this state is sentenced for another offense, the period still to be served on suspended sentence or
probation may not be merged in any new sentence of commitment or probation.

(2) The court, whether or not it merges the sentences, shall immediately furnish each of the
other courts and the penal institutions in which the defendant is confined under sentence with
authenticated copies of its sentence, which must cite any sentence that is merged.

(3) If an unexpired sentence is merged pursuant to subsection (1), the court that imposed the
sentence shall modify it in accordance with the effect of the merger.

(4) Separate sentences for two or more offenses must run consecutively unless the court
otherwise orders.

46-18-402. Credit for time served. If a defendant has served any portion of the defendant’s
sentence under a commitment based upon a judgment that is subsequently declared invalid or
that is modified during the term of imprisonment, the time served must be credited against any
subsequent sentence received upon a new commitment for the same criminal act or acts.

46-18-403. Credit for incarceration prior to conviction. (1) A person incarcerated on a
bailable offense against whom a judgment of imprisonment is rendered must be allowed credit
for each day of incarceration prior to or after conviction, except that the time allowed as a credit
may not exceed the term of the prison sentence rendered.

(2) A person incarcerated on a bailable offense who does not supply bail and against whom a
fine is levied on conviction of the offense may be allowed a credit for each day of incarceration
prior to conviction, except that the amount allowed or credited may not exceed the amount of the
fine. The daily rate of credit for incarceration must be established annually by the board of
county commissioners by resolution. The daily rate must be equal to the actual cost incurred by
the detention facility for which the rate is established.

46-18-404. Repealed. Sec. 12, Ch. 372, L. 1995.

OPTIONS: (1) Strike in its entirety, the sentences allowed per specific offense are sufficient; (2)
limit application to more serious felonies — e.g. violent offenses, sexual offenses, etc.; (3) define



a persistent felon as someone who has recently come out of prison as opposed to a person with a
CD problem who uses and gets caught multiple times.

46-18-501. Definition of persistent felony offender. A "persistent felony offender” is an
offender who has previously been convicted of a felony and who is presently being sentenced for
a second felony committed on a different occasion than the first. An offender is considered to
have been previously convicted of a felony if:

(1) the previous felony conviction was for an offense committed in this state or any other
jurisdiction for which a sentence to a term of imprisonment in excess of 1 year could have been
imposed,;

(2) less than 5 years have elapsed between the commission of the present offense and either:

(a) the previous felony conviction; or

(b) the offender's release on parole or otherwise from prison or other commitment imposed as
a result of the previous felony conviction; and

(3) the offender has not been pardoned on the ground of innocence and the conviction has not
been set aside in a postconviction hearing.

46-18-502. Sentencing of persistent felony offender. (1) Except as provided in 46-18-219
and subsection (2) of this section, a persistent felony offender shall be imprisoned in the state
prison for a term of not less than 5 years or more than 100 years or shall be fined an amount not
to exceed $50,000, or both, if the offender was 21 years of age or older at the time of the
commission of the present offense.

(2) Except as provided in 46-18-219, an offender shall be imprisoned in a state prison for a
term of not less than 10 years or more than 100 years or shall be fined an amount not to exceed
$50,000, or both, if:

(a) the offender was a persistent felony offender, as defined in 46-18-501, at the time of the
offender's previous felony conviction;

(b) less than 5 years have elapsed between the commission of the present offense and:

(i) the previous felony conviction; or

(ii) the offender's release on parole, from prison, or from other commitment imposed as a
result of the previous felony conviction; and

(c) the offender was 21 years of age or older at the time of the commission of the present
offense.

(3) Except as provided in 46-18-222, the imposition or execution of the first 5 years of a
sentence imposed under subsection (1) of this section or the first 10 years of a sentence imposed
under subsection (2) of this section may not be deferred or suspended.

(4) Any sentence imposed under subsection (2) must run consecutively to any other sentence
imposed.

46-18-503. Renumbered . 46-13-108, Code Commissioner, 1991.

46-18-601. Judgment in writing -- lien. (1) The judgment shall be reduced to writing and
signed by the judge.

(2) A judgment that the defendant pay a fine or costs constitutes a lien upon the real estate of
the defendant, which lien dates from the date of the defendant's arrest.
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46-18-602. Repealed. Sec. 6, Ch. 104, L. 1981.

46-18-603. Disposition of fines and forfeitures. All fines and forfeitures collected in any
court except city courts must be applied to the payment of the costs of the case in which the fine
is imposed or the forfeiture incurred. After those costs are paid, the remainder, if not paid to a
justice's court or otherwise provided by law, must be forwarded to the department of revenue for
deposit in the state general fund.

46-18-604. Repealed. Sec. 1, Ch. 102, L. 2003.
46-18-605 through 46-18-607 reserved.

46-18-608. Motion to vacate conviction -- human trafficking victims. (1) On the motion of
a person, a court may vacate a person's conviction of prostitution, promoting prostitution, or
another nonviolent offense if the court finds that the person’s participation in the offense was a
direct result of having been a victim of human trafficking or of sex trafficking under the federal
Trafficking Victims Protection Act, 22 U.S.C. 7103 through 7112.

(2) The motion must:

(@) be made within a reasonable time after the person ceased to be involved in human
trafficking or sought services for human trafficking victims, subject to reasonable concerns for
the safety of the person, family members of the person, or other victims of human trafficking
who could be jeopardized by filing a motion under this section; and

(b) state why the facts giving rise to the motion were not presented to the court during the
prosecution of the person.

(3) No official determination or documentation is required to grant a motion by a person
under this section, but official documentation from a local government or a state or federal
agency of the person's status as a victim of human trafficking creates a rebuttable presumption
that the person's participation in the offense was a direct result of having been a victim of human
trafficking.

(4) If a court vacates a conviction under this section, the court shall:

(a) send a copy of the order vacating the conviction to the prosecutor and the department of
justice accompanied by a form prepared by the department of justice and containing identifying
information about the person; and

(b) inform the person whose conviction has been vacated under this section that the person
may be eligible for certain state and federal programs and services and provide the person with
information for contacting appropriate state and federal victim services organizations. After the
conviction is vacated, all records and data relating to the conviction are confidential criminal
justice information, as defined in 44-5-103, and public access to the information may be obtained
only by district court order upon good cause shown.

(5) For the purposes of this section, the term "human trafficking" has the meaning provided in
45-5-701.

46-18-701. Limited release during employment hours. (1) A court, after having sentenced a
person to confinement in a county jail, may, in its discretion, upon request of the county attorney
and sheriff of the county and with the consent of the convicted person, order that any part of the
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imprisonment imposed be served in confinement with limited release during the hours or periods
the convicted person is actually employed.

(2) Upon the issuance of an order for limited release under this part, the sheriff shall arrange
for the convicted person to continue the person's regular employment without interruption
insofar as is reasonably possible. However, the prisoner must be confined in the county jail
during the hours when the prisoner is not employed.

46-18-702. Disposition of prisoner's earnings. The earnings of the prisoner must be collected
by the sheriff. From those earnings, the sheriff shall pay the prisoner's board and personal
expenses both inside and outside the jail and, to the extent directed by the court, pay the support
of the prisoner's dependents, if any. Any balance must be retained until the prisoner's discharge.

46-18-703. Transfer to another county. The court may by order authorize the sheriff of the
sentencing county to arrange with a sheriff of any other county within the state of Montana to
have the convicted person transferred to the other county where it appears the convicted person
can continue the person's regular employment in the latter county. When the transfer has been
made to another county, the sheriff of the sentencing county shall still collect all money earned
by the convicted person and shall dispose of the money as provided by 46-18-702.

46-18-704. Reduction of sentence. The committing court may, in its discretion, upon request
of the county attorney and sheriff of such county, reduce the sentence of the prisoner up to one-
fourth of the full term if, in the opinion of the court, the prisoner's conduct, diligence, and
general attitude merit such diminution.

46-18-705. Effect of violation of conditions. In cases in which the convicted person violates
the conditions of a sentence, the person must be returned to the court. The court may then require
that the balance of the person's sentence be spent in full confinement, and further, the court may
cancel any diminution of sentence granted under this part.

46-18-801. Effect of conviction -- civil disabilities. (1) Conviction of an offense does not
deprive the offender of a civil or constitutional right, except as provided in the Montana
constitution or as specifically enumerated by the sentencing judge as a necessary condition of the
sentence directed toward the objectives of rehabilitation and the protection of society. If the
sentencing judge incorporates by reference in the sentencing order rules of the department of
corrections or the board of pardons and parole setting conditions of probation, parole, or
supervised release with which the offender is required to comply, the incorporation by reference
constitutes a specific enumeration of the conditions for purposes of this section.

(2) Except as provided in the Montana constitution, if a person has been deprived of a civil or
constitutional right by reason of conviction for an offense and the person's sentence has expired
or the person has been pardoned, the person is restored to all civil rights and full citizenship, the
same as if the conviction had not occurred.

Matt Monforton has suggested that he wanted to remove the provision that permitted the
Sentence Review Panel to increase the sentence.
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46-18-901. Review division of supreme court -- review of sentences. (1) The chief justice of
the supreme court of Montana shall appoint three district court judges to act as a review division
of the supreme court and shall designate one of the judges to act as presiding officer of the
review division. The clerk of the Montana supreme court shall record the appointment and shall
give notice of the appointment to the clerk of every district court.

(2) The review division shall meet at least four times a year as its business requires, as
determined by the presiding officer. The review division shall hold its meetings at locations as
determined by the review division.

(3) The decision of two of the judges is sufficient to determine any matter before the review
division.

(4) The review division may adopt any rules that will expedite its review of sentences. The
division is also authorized to appoint a secretary.

46-18-902. Interested judge not to act. A judge may not sit or act on a review of a sentence
that was imposed by the judge. In any case in which review of a sentence imposed by any of the
judges serving on the review division is to be acted on by the division or if any member is
unavailable to serve, the chief justice of the supreme court of Montana may designate another
judge to act in place of the judge.

46-18-903. Application for review. (1) A person sentenced to a term of 1 year or more in the
state prison or to the custody of the department of corrections by a court of competent
jurisdiction may within 60 days from the date the sentence was imposed, except in a case in
which a different sentence could not have been imposed, file with the clerk of the district court in
the county in which judgment was rendered an application for review of the sentence by the
review division. Upon imposition of the sentence, the clerk shall give written notice to the person
sentenced and to the person's counsel of the right to make a request. The notice must include a
statement that review of the sentence may result in a decrease or increase of the sentence within
limits fixed by law.

(2) The clerk shall transmit the application to the review division and shall notify the judge
who imposed the sentence, the county attorney of the county in which the sentence was imposed,
and the person's counsel of record. The judge may transmit to the review division a statement of
the judge's reasons for imposing the sentence and shall transmit the statement within 7 days if
requested to do so by the review division.

(3) The review division may for cause shown consider any late request for review of sentence
and may grant or deny the request.

(4) The filing of an application for review may not stay the execution of the sentence.

46-18-904. Procedure upon review. (1) In each case in which an application for review is
filed in accordance with 46-18-903, the review division:

(@) (i) shall review the judgment as it relates to the sentence imposed and any other sentence
imposed on the person at the same time; and

(if) may order a different sentence or sentences to be imposed as could have been imposed at
the time of the imposition of the sentence under review, including a decrease or increase in the
penalty; or
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(b) may decide that the sentence under review should stand.

(2) In reviewing a judgment, the division may require the production of presentence reports
and any other records, documents, or exhibits relevant to the review proceedings. The person
requesting the review may appear and has the right to be represented by counsel, and the state
may be represented by the county attorney of the county in which the sentence was imposed.
Any other interested person, including the sentencing judge, may attend and participate in the
review proceedings.

(3) The sentence imposed by the district court is presumed correct. If the review division
orders a different sentence, the court sitting in any convenient county shall resentence the person
as ordered by the review division. Time served on the sentence reviewed is considered to have
been served on the sentence substituted.

46-18-905. Decision -- finality, report of. (1) The decision of the review division in each case
is final, and the reasons for the decision must be stated in the decision. The original of each
decision must be sent to the clerk of the court for the county in which the judgment was
rendered, and a copy must be sent to the judge who imposed the sentence reviewed, the person
sentenced, the defense counsel, the county attorney, and the principal officer of the institution in
which the person is confined.

(2) The decision must be reported in the Montana Reports.

46-18-1001. Definitions. As used in this part, the following definitions apply:

(1) (a) "Home" means the temporary or permanent residence of an offender consisting of the
actual living area approved by the supervising authority.

(b) When more than one residence or family are located on a single piece of property, the
term does not include the residence of any other person who is not part of the social unit formed
by the offender’'s immediate family.

(2) "Home arrest™ means the use of a person's home for purposes of confinement and home
arrest procedures and conditions imposed under this part. It does not include intensive
supervision by the department of corrections.

(3) "Monitoring device™" means an electronic device or apparatus capable of recording or
transmitting information concerning the offender's presence in or absence from the home. The
device may include an apparatus for testing the offender’s breath for the presence of alcohol. A
telephone alone is not a monitoring device.

(4) "Supervising authority” means:

(@) in the case of an adult felon, the department of corrections;

(b) in the case of an adult misdemeanant, a court-approved entity other than the department of
corrections; or

(c) in the case of a juvenile, the juvenile probation division of the youth court or any other
person or entity appointed by the court.

(5) "Violent felony offense” means deliberate homicide, mitigated deliberate homicide,
negligent homicide, aggravated assault, negligent vehicular assault, kidnapping, aggravated
kidnapping, robbery, sexual intercourse without consent, sexual abuse of children, arson,
aggravated burglary, escape, any criminal attempt to commit an enumerated offense, or



conviction as a persistent felony offender when the offender has a felony conviction for any of
the listed offenses within the 5-year period preceding the date of the present conviction.

46-18-1002. Home arrest -- petition -- agreement. (1) An offender may petition a sentencing
court for an order directing that all or a portion of a sentence of imprisonment be served under
conditions of home arrest. The term of home arrest may not exceed 6 months. Petitions may be
considered and ruled upon by the sentencing court prior to and throughout the term of the
offender's sentence.

(2) The petition must include:

(a) either a statement by the department of corrections that it has a monitoring device
available for its use on the offender or information from the offender as to a private company
that can and will implement the home arrest, along with the name and credentials of the company
and the type of monitoring device to be used;

(b) the place of any employment of the offender and the name of the offender's supervisor;

(c) if the offender has been accepted into one, a plan for participation in an educational,
treatment, or training program;

(d) the source and amount of any income of the offender; and

(e) the address at which the home arrest will occur and a list of any other persons who will
reside at that address during all or part of the home arrest, their ages, and their relationship to the
offender.

(3) The sentencing judge shall refer the petition to the supervising authority. The supervising
authority shall review the petition and accept or reject the offender for home arrest. If the
offender is rejected, the sentencing judge shall dismiss the petition. If the offender is accepted,
the sentencing judge may conduct a hearing on the petition and grant or deny the petition. An
order for home arrest must incorporate the home arrest plan, with any modifications by the court,
and require compliance with the plan. The clerk of court shall give the county attorney a copy of
the order.

(4) A home arrestee is subject to the decisions and applicable rules of the supervising
authority during the period of supervision.

(5) The offender shall file with the court the written and notarized consent to the home arrest
signed by each adult who will reside with the offender during all or part of the home arrest.

46-18-1003. Home arrest -- conditions -- fees. (1) A home arrestee must be confined to the
arrestee's home under conditions imposed by the sentencing court, which may include but are not
limited to the following:

(@) The home arrestee must be confined to the arrestee's home at all times except when:

(i) working at approved employment or traveling directly to and from employment;

(ii) seeking employment;

(iii) undergoing medical, psychiatric, or mental health treatment or participating in an
approved counseling or aftercare program;

(iv) attending an educational institution or program approved by the supervising authority;

(v) attending a regularly scheduled religious service at a place of worship;

(vi) participating in an approved community service program; or

(vii) conforming to a schedule prepared by the supervising authority, specifically setting forth



the times when the arrestee may be absent from the home and the locations where the arrestee
may be during those times.

(b) The home arrestee may not change the place of home arrest or the schedule without prior
approval of the supervising authority.

(c) The home arrestee shall maintain a telephone in the home and the ordered monitoring
device on the arrestee's person at all times.

(d) Conditions set by the court or the supervising authority may include:

(i) restitution;

(ii) supervision fees under 7-32-2245, 46-18-702, 46-18-703, or 46-23-1031,

(iii) any of the conditions imposed on persons on probation or conditional discharge under 46-
23-1011 or 46-23-1021.

(2) An arrest warrant may be issued if the supervising authority has reason to believe that the
home arrestee has violated a condition of the home arrest. Upon arrest, the supervising authority
shall notify the sentencing court and give the court a written report on the violation. The court
shall conduct a hearing and, if the violation is established, may revoke the home arrest and
require the home arrestee to serve all or a part of the sentence. If imposition of sentence was
suspended, the court may impose any sentence that could have been originally imposed. Time
spent under home arrest must be credited against any sentence to be served.

46-18-1004. Home arrest -- ineligibility. A person being held under a detainer, warrant, or
process issued by some other jurisdiction is not eligible for home arrest. A person convicted of a
violent felony offense is not eligible for home arrest. However, this section does not prevent the
use of a monitoring device as a part of an intensive supervision program or other program of the
department of corrections.

46-18-1005. Home arrest -- responsibility for own living expenses -- government benefits.
A person serving a sentence under conditions of home arrest is responsible for food, housing,
clothing, and medical care expenses and is eligible for government benefits to the same extent as
a person on probation, parole, or conditional discharge.

46-18-1006. Home arrest -- list of offenders. At least once every 30 days, the supervising
authority shall provide all local and county law enforcement agencies with a list of the offenders
under home arrest in their jurisdictions. This list must include the following information:

(1) the offender’s place of home arrest;

(2) the offense for which the offender was charged, convicted, or otherwise placed under
home arrest;

(3) the date that the sentence of home arrest will be completed; and

(4) the name, address, and phone number of the officer of the supervising authority for the
offender.

CHAPTER 19. EXECUTION OF JUDGMENT [Death Penalty ... removed, incapplicable
to Sentencing Commission]
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CHAPTER 23. PROBATION, PAROLE, AND CLEMENCY [l did not have any suggested
changes for this section but left it in since | think some commissioners have thoughts on
parole and perhaps the probation process]

46-23-101. Short title. Parts 1, 2, 3, and 10 of this chapter shall be known and may be cited
as the "Parole and Executive Clemency Act".

46-23-102. Cases of juveniles excluded. The provisions of parts 1, 2, 3, and 10 of this chapter
shall not apply to probation in the juvenile courts or to parole from state institutions for
juveniles.

46-23-103. Definitions. Unless the context requires otherwise, in this chapter, the following
definitions apply:

(1) "Board" means the board of pardons and parole provided for in 2-15-2302.

(2) "Department” means the department of corrections provided for in 2-15-2301.

(3) "Executive clemency" refers to the powers of the governor as provided by section 12 of
Article VI of the constitution of Montana.

(4) "Hearing panel” means a panel made up of two or three board members appointed to
conduct parole hearings, revocation hearings, rescission hearings, and administrative parole
reviews and to make recommendations in matters of executive clemency.

(5) "Parole™ means the release to the community of a prisoner by the decision of a hearing
panel prior to the expiration of the prisoner's term, subject to conditions imposed by the hearing
panel and subject to supervision of the department.

(6) "Victim" means a victim as defined in 46-18-243.

46-23-104. Board of pardons and parole. (1) The board of pardons and parole is responsible
for executive clemency and parole as provided in this chapter.

(2) The board shall meet monthly at a place determined by the board and at other times and
places that the board considers necessary.

(3) The principal office of the board is in Deer Lodge.

(4) The presiding officer of the board or a designee in consultation with the members shall
appoint hearing panels and their presiding officers to conduct hearings and to issue final
decisions concerning parole and recommendations concerning executive clemency and shall
request out-of-state releasing authorities to conduct hearings pursuant to Article 1V(6) of the
Western Interstate Corrections Compact. The presiding officer of the board or a designee shall
attempt to make hearing panel appointments in a manner that ensures equitable distribution of
workload among board members. If a hearing panel consisting of two members is unable to
reach a unanimous decision, the presiding officer of the board shall appoint a third member to
consider all pertinent information and render a final decision concerning parole or a
recommendation concerning executive clemency. The hearing panels have the full authority and
power of the board to order the denial, grant, or revocation of parole and to make
recommendations in matters of executive clemency.
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46-23-105. Legal adviser. The board may appoint any qualified attorney or the attorney
general to act as its legal adviser and represent it in all proceedings whenever so requested by the
board.

46-23-106. Information from courts to board. It is the duty of the court disposing of any
criminal case to cause to be transmitted to the board of pardons and parole statistical data in
accordance with regulations issued by the board regarding all dispositions of defendants whether
found guilty or discharged.

46-23-107. Repealed. Sec. 12, Ch. 559, L. 2003.
46-23-108. Repealed. Sec. 6, Ch. 450, L. 1999.

46-23-109. Parole hearings and administrative reviews -- telephone -- videoconference.
The board's hearing panels may hold any hearing via interactive videoconference, may hold an
administrative review via telephone conference, and, at the applicant's request, may hold a
clemency hearing via telephone conference.

46-23-110. (Temporary) Records -- dissemination. (1) (a) The department and the board shall
keep a record of the board's acts and decisions. Citizens may inspect and make copies of the
public records of the board, as provided in 2-6-1003, 2-6-1006, 2-6-1007, and this section.

(b) The board shall video-record and audio-record all meetings held pursuant to 46-23-104(2)
and all hearings conducted under part 2 or part 3 of this chapter or 46-23-1025. A recording may
not personally identify the victim without the victim's written consent.

(c) Except as provided in subsection (2), the board shall make video recordings publicly
available.

(2) Records and materials that are constitutionally protected from disclosure are not subject to
disclosure under the provisions of subsection (1). Information that is constitutionally protected
from disclosure is information in which there is an individual privacy or safety interest that
clearly exceeds the merits of public disclosure.

(3) Upon a request to inspect or copy records of the board's acts and decisions, the board or a
board staff member shall review the record requested and determine whether any document in
the file or any content in a video recording is subject to a personal privacy or safety interest that
clearly exceeds the merits of public disclosure.

(4) The board may assert the privacy or safety interest and may withhold a document or
redact content of a video recording if the board determines that the demand for individual
privacy clearly exceeds the merits of public disclosure or if the document's or recording's
contents would compromise the safety, order, or security of a facility or the safety of facility
personnel, a member of the public, or an inmate of the facility if disclosed.

(5) The board may not withhold from public scrutiny under subsections (2) through (4) any
more information than is required to protect an individual privacy interest or a safety interest.

(6) The board may charge a reasonable fee for copying and inspecting records.

(7) The board may limit the time and place that the records may be inspected or copied.
(Terminates June 30, 2019--sec. 2, Ch. 402, L. 2015.)

46-23-110. (Effective July 1, 2019) . Records -- dissemination. (1) The department and the
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board shall keep a record of the board's acts and decisions. Citizens may inspect and make copies
of the public records of the board, as provided in 2-6-1003, 2-6-1006, 2-6-1007, and this section.

(2) Records and materials that are constitutionally protected from disclosure are not subject to
disclosure under the provisions of subsection (1). Information that is constitutionally protected
from disclosure is information in which there is an individual privacy or safety interest that
clearly exceeds the merits of public disclosure.

(3) Upon a request to inspect or copy records of the board's acts and decisions, the board or a
board staff member shall review the file requested and determine whether any document in the
file is subject to a personal privacy or safety interest that clearly exceeds the merits of public
disclosure.

(4) The board may assert the privacy or safety interest and may withhold a document if the
board determines that the demand for individual privacy clearly exceeds the merits of public
disclosure or if the document's contents would compromise the safety, order, or security of a
facility or the safety of facility personnel, a member of the public, or an inmate of the facility if
disclosed.

(5) The board may not withhold from public scrutiny under subsections (2) through (4) any
more information than is required to protect an individual privacy interest or a safety interest.

(6) The board may charge a reasonable fee for copying and inspecting records.

(7) The board may limit the time and place that the records may be inspected or copied.

46-23-201. Prisoners eligible for nonmedical parole -- rulemaking. (1) Subject to the
restrictions contained in subsections (2) through (4) and the parole criteria in 46-23-208, the
board may release on nonmedical parole by appropriate order any person who is:

(@) confined in a state prison;

(b) sentenced to the state prison and confined in a prerelease center;

(c) sentenced to prison as an adult pursuant to 41-5-206 and confined in a youth correctional
facility;

(d) sentenced to be committed to the custody of the director of the department of public health
and human services as provided in 46-14-312 and confined in the Montana state hospital, the
Montana developmental center, or the Montana mental health nursing care center.

(2) Persons under sentence of death, persons sentenced to the department who have been
placed by the department in a state prison temporarily for assessment or sanctioning, and persons
serving sentences imposed under 46-18-202(2) or 46-18-219 may not be granted a nonmedical
parole.

(3) A prisoner serving a time sentence may not be paroled under this section until the prisoner
has served at least one-fourth of the prisoner's full term.

(4) A prisoner serving a life sentence may not be paroled under this section until the prisoner
has served 30 years.

(5) If a hearing panel denies parole, it may order that the prisoner serve up to 6 years before a
hearing panel conducts another hearing or review. The board shall adopt by administrative rule a
process by which a prisoner may request an earlier hearing or review.

46-23-202. Initial parole hearing. Within the 2 months prior to a prisoner's official parole
eligibility date or as soon after that date as possible, the department shall make the prisoner
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available for a hearing before a hearing panel. The hearing panel shall consider all available and
pertinent information regarding the prisoner, including the criteria in 46-23-208.

46-23-203. Information from prison officials. It shall be the duty of all prison officials to
grant to the members of the board or its properly accredited representatives access at all
reasonable times to any prisoner over whom the board has jurisdiction under parts 1, 2, 3, and 10
of this chapter, to provide for the board or such representatives facilities for communicating with
and observing such prisoner, and to furnish to the board such reports as the board shall require
concerning the conduct and character of any prisoner in their custody and any other facts deemed
by the board pertinent in determining whether such prisoner shall be paroled.

46-23-204. Repealed. Sec. 40, Ch. 125, L. 1995.

46-23-205. Subpoenas -- issuance, service. (1) The board shall have the power to issue
subpoenas compelling the attendance of such witnesses and the production of such records,
books, papers, and documents as it may deem necessary for investigation of the case of any
person before it. Subpoenas may be signed and oaths administered by the board or any member
thereof.

(2) Subpoenas so issued may be served by any sheriff, constable, police officer, parole and
probation officer, or other law enforcement officer.

46-23-206. Enforcement of subpoenas by court. In case of contumacy by or refusal of any
person to obey a subpoena issued to such person, any member of the board or duly authorized
representative of any of them may make application to any court of record of this state and such
court shall have jurisdiction to issue to such person an order requiring such person to appear
before the board and there to produce evidence if so ordered or there to give testimony touching
the matter under investigation. Any failure to obey such order of the court may be punished by
said court as a contempt thereof.

46-23-207. Penalty for disobedience. Any person who without just cause fails or refuses to
attend and testify, to answer any lawful inquiry, or to produce records, books, papers, and other
documents if it is in the person's power to do so in obedience to a subpoena of the board or any
member of the board shall be punished by a fine of not more than $200, by imprisonment for not
longer than 60 days, or by both. Each day that a violation continues is considered to be a separate
offense.

46-23-208. Nonmedical parole criteria -- information board may consider. (1) The board

may release an eligible prisoner on nonmedical parole only when:

(@) there is reasonable probability that the prisoner can be released without detriment to the
prisoner or to the community;

(b) release is in the best interests of society;

(c) the prisoner is able and willing to fulfill the obligations of a law-abiding citizen; and

(d) the prisoner does not require:

(i) continued correctional treatment; or

(ii) other programs available in a correctional facility that will substantially enhance the
prisoner's capability to lead a law-abiding life if released, including mental health therapy or
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vocational training.

(2) Parole may not be ordered as an award of clemency or a reduction of sentence or pardon.

(3) For a prisoner sentenced to be committed to the custody of the director of the department
of public health and human services as provided in 46-14-312:

(a) the board may require as a condition of parole participation in a supervised mental health
treatment program to ensure that the prisoner continues to treat the prisoner's mental disorder;
and

(b) parole may be revoked if a prisoner fails to comply with the terms of a supervised mental
health treatment program described in subsection (3)(a), in which case the prisoner must be
recommitted to the custody of the director of the department of public health and human services
pursuant to 46-14-312.

(4) In making its determination regarding nonmedical parole release, a hearing panel shall
consider all available and pertinent information regarding the prisoner, including the following
factors:

(a) the circumstances of the offense;

(b) the prisoner's social history and prior criminal record, including the nature and
circumstances of the offense, date of offense, and frequency of previous offenses;

(c) the prisoner's conduct, employment, and attitude in prison, including particularly whether
the prisoner has taken advantage of opportunities for treatment and whether the prisoner is clear
of major disciplinary violations prior to the hearing;

(d) the reports of any physical, psychological, and mental evaluations that have been made;

(e) the prisoner's maturity, stability, sense of responsibility, and development of traits and
behaviors that increase the likelihood the prisoner will conform the prisoner's behavior to the
requirements of law;

(f) the adequacy of the prisoner's release plan;

(g) the prisoner's ability and readiness to assume obligations and undertake responsibilities;

(h) the prisoner's education and training;

(i) the prisoner's family status and whether the prisoner has relatives who display an interest
or whether the prisoner has other close and constructive associations in the community;

(j) the prisoner's employment history and occupational skills and the stability of the prisoner's
past employment;

(k) the type of residence, neighborhood, or community in which the prisoner plans to live;

() the prisoner's past use of chemicals, including alcohol, and past habitual or abusive use of
chemicals;

(m) the prisoner's mental and physical makeup;

(n) the prisoner's attitude toward law and authority;

(0) the prisoner's behavior and attitude during any previous experience of supervision and the
recency of the supervision;

(p) written or oral statements from criminal justice authorities or any other interested person
or the interested person's legal representative, including written or oral statements from a victim
regarding the effects of the crime on the victim. A victim's statement may also include but is not
limited to the circumstances surrounding the crime, the manner in which the crime was
committed, and the victim's opinion as to whether the offender should be paroled.
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() whether parole at this time would diminish the seriousness of the offense; and
(r) any and all other factors that the hearing panel determines to be relevant.
(5) A victim's statement may be kept confidential.

46-23-209 reserved.

46-23-210. Medical parole. (1) The board may release on medical parole by appropriate order
any person confined in a state prison or adult community corrections facility or any person
sentenced to a state prison and confined in a prerelease center who:

(@) is not under sentence of death or sentence of life imprisonment without possibility of
release;

(b) is unlikely to pose a detriment to the person, victim, or community; and

(c) (i) has a medical condition requiring extensive medical attention; or

(ii) has been determined by a physician to have a medical condition that will likely cause
death within 6 months or less.

(2) A person designated ineligible for parole under 46-18-202(2) must have approval of the
sentencing judge before being eligible for medical parole. If the court does not respond within 30
days to a written request from the department, the person is considered to be approved by the
court for medical parole. The provisions of this subsection do not apply to a person who is
ineligible for medical parole under subsection (1)(a).

(3) Medical parole may be requested by the board, the department, an incarcerated person, or
an incarcerated person's spouse, parent, child, grandparent, or sibling by submitting a completed
application to the administrator of the correctional institution in which the person is incarcerated.
The application must include a detailed description of the person's proposed placement and
medical care and an explanation of how the person's medical care will be financed if the person
is released on medical parole. The application must include a report of an examination and
written diagnosis by a physician licensed under Title 37 to practice medicine. The physician's
report must include:

(a) a description of the medical attention required to treat the person's medical condition;

(b) a description of the person's medical condition, any diagnosis, and any physical
incapacity; and

(c) a prognosis addressing the likelihood of the person's recovery from the medical condition
or diagnosis and the extent of any potential recovery. The prognosis may include whether the
person has a medical condition causing the likelihood of death within 6 months.

(4) The application must be reviewed and accepted by the department before the board may
consider granting a medical parole.

(5) Upon receiving the application from the department, a hearing panel shall hold a hearing.
Any interested person or the interested person's representative may submit written or oral
statements, including written or oral statements from a victim. A victim's statement may be kept
confidential.

(6) The hearing panel shall require as a condition of medical parole that the person agree to
placement in an environment approved by the department during the parole period, including but
not limited to a hospital, nursing home, hospice facility, or prerelease center, to intensive
supervision, to some other appropriate community corrections facility or program, or to a family
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home. The hearing panel may require as a condition of parole that the person agree to periodic
examinations and diagnoses at the person's expense. Reports of each examination and diagnosis
must be submitted to the board and department by the examining physician. If either the board or
department determines that the person's medical condition has improved to the extent that the
person no longer requires extensive medical attention or is likely to pose a detriment to the
person, victim, or community, a hearing panel may revoke the parole and return the person to the
custody of the department.

(7) A grant or denial of medical parole does not affect the person's eligibility for nonmedical
parole.

(8) Sections 46-23-203, 46-23-205 through 46-23-207, and 46-23-215 through 46-23-218
apply to medical parole.

46-23-211 through 46-23-214 reserved.

46-23-215. Conditions of parole. (1) A prisoner while on parole remains in the legal custody
of the department but is subject to the orders of the board.

(2) (a) When a hearing panel issues an order for parole, the order must recite the conditions of
parole. If restitution was imposed as part of the sentence under 46-18-201, the order of parole
must contain a condition to pay restitution to the victim. The prisoner may not be paroled until
the prisoner provides a biological sample for purposes of Title 44, chapter 6, part 1, if the
prisoner has not already done so under 44-6-103 and if the prisoner was convicted of, or was
found under 41-5-1502 to have committed, a sexual offense or violent offense.

(b) The board may require the prisoner convicted of a sexual offense to refrain from direct or
indirect contact with a victim of the crime or with an immediate family member of the victim. If
a victim or an immediate family member requests that the prisoner not contact the victim or
immediate family member, the board shall require the prisoner to refrain from contact with the
victim or immediate family member. If the victim is a minor, a parent or guardian of the victim
may make the request on the victim's behalf.

(c) An order for parole or any parole agreement signed by a prisoner may contain a clause
waiving extradition.

(3) Whenever a hearing panel grants a parole to a prisoner on the condition that the prisoner
obtain employment or secure suitable living arrangements or on any other condition that is
difficult to fulfill while incarcerated, the hearing panel or the presiding officer of the board or a
designee may grant the prisoner a furlough, not to exceed two consecutive 10-day periods, for
purposes of fulfilling the condition. While on furlough, the prisoner is not on parole and is
subject to official detention as defined in 45-7-306. The prisoner remains in the legal custody of
the department and is subject to all other conditions ordered by the hearing panel or the presiding
officer of the board or a designee.

(4) For the purposes of this section, "sexual offense™ and "violent offense™ have the meanings
provided in 46-23-502.

46-23-216. Duration of parole. (1) A prisoner on parole is considered released on parole until
the expiration of the maximum term or terms for which the prisoner was sentenced.
(2) The period served on parole must be considered service of the term of imprisonment, and
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subject to the provisions contained in 46-23-1023 through 46-23-1026 relating to a prisoner who
is a fugitive from or has fled from justice, the total time served may not exceed the maximum
term or sentence. When a prisoner on parole has performed the obligations of the release, the
board shall make a final order or discharge and issue a certificate of discharge to the prisoner.

46-23-217. Service of term for additional crime. A prisoner who commits a crime while
imprisoned in a state prison or while released on parole or under the supervised release program
and who is convicted and sentenced for the crime shall serve the sentence consecutively with the
remainder of the original sentence. However, the prisoner remains eligible for parole
consideration under 46-23-201 in regard to the original sentence. If paroled from the original
sentence, the prisoner shall begin serving the subsequent sentence.

46-23-218. Authority of board to adopt rules -- purpose for training. (1) The board may
adopt any rules that it considers proper or necessary with respect to the eligibility of prisoners for
parole, the conduct of parole and parole revocation hearings, videoconference hearings,
telephone conference administrative reviews, progress reviews, clemency proceedings, the
conditions to be imposed upon parolees, the training of board members regarding American
Indian culture and problems, and other matters pertinent to service on the board.

(2) The legislature finds that American Indians incarcerated in state prisons constitute a
disproportionate percentage of the total inmate population when compared to the American
Indian population percentage of the total state population. The training of board members
regarding American Indian culture and problems is necessary in order for the board to deal
appropriately with American Indian inmates appearing before the board.

46-23-301. Cases of executive clemency -- application for clemency -- definitions. (1) (a)
"Clemency" means kindness, mercy, or leniency that may be exercised by the governor toward a
convicted person. The governor may grant clemency in the form of:

(i) the remission of fines or forfeitures;

(i) the commutation of a sentence to one that is less severe;

(iii) respite; or

(iv) pardon.

(b) "Pardon™ means a declaration of record that an individual is to be relieved of all legal
consequences of a prior conviction.

(2) A person convicted of a crime need not exhaust judicial or administrative remedies before
filing an application for clemency, except that an application may not be filed with respect to a
sentence of death while an automatic review proceeding is pending before the Montana supreme
court under 46-18-307 through 46-18-310. The board shall consider cases of executive clemency
only upon application. All applications for executive clemency must be made to the board. An
application for executive clemency in capital cases may be filed with the board no later than 10
days after the district court sets a date of execution. Applications may be filed only by the person
convicted of the crime, by the person's attorney acting on the person's behalf and with the
person's consent, or by a court-appointed next friend, guardian, or conservator acting on the
person's behalf.

(3) (a) After a hearing panel has considered an application for executive clemency and has by
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majority vote favored a hearing, the hearing panel shall cause an investigation to be made of and
base any recommendation it makes on:

(i) all the circumstances surrounding the crime for which the applicant was convicted;

(ii) the applicant's criminal record; and

(iii) the individual circumstances relating to social conditions of the applicant prior to
commission of the crime, at the time the offense was committed, and at the time of the
application for clemency.

(b) If the hearing panel does not favor a hearing by majority vote, the hearing panel shall
transmit the application to the governor. The governor shall review the application and determine
whether a hearing is appropriate. If the governor determines that a hearing is appropriate, the
governor shall transmit the application back to the hearing panel. The hearing panel shall cause
an investigation to be made of and base any recommendation it makes on the factors set forth in
subsection (3)(a).

(4) A hearing panel may recommend that clemency be granted or denied. The hearing panel
shall transmit the application and either a recommendation that clemency be granted or a
recommendation that clemency be denied to the governor. The governor is not bound by any
recommendation of the hearing panel, but the governor shall review the record of the hearing and
the hearing panel's recommendation before granting or denying clemency. The governor has the
final authority to grant or deny clemency. An appeal may not be taken from the governor's
decision to grant or deny clemency.

(5) (a) A hearing panel may not recommend clemency if the applicant:

(i) is related or connected to the governor by consanguinity within the fourth degree or by
affinity within the second degree as provided in 1-1-219; or

(ii) works or has worked in the office of the governor since the governor took office.

(b) The governor may not grant clemency to an applicant described in subsection (5)(a).

46-23-302. Order for hearing on application for executive clemency. After a hearing panel
has considered an application for executive clemency and has by majority vote favored a hearing
or the governor has determined that a hearing is appropriate, the hearing panel shall pass an order
in substance as follows:

"Whereas, the Board of Pardons and Parole has officially received an application for
executive clemency concerning ...., a convict confined in the state prison (or concerning ...., who
has been found guilty of an offense committed against the laws of the state), who was convicted
of the crime of.... committed at ...., in the county of ...., State of Montana, on the .... day of ...,
20..., and sentenced for a term of .... years.

Therefore, it is ordered that ...., the .... day of ...., 20..., is set for the consideration of the
executive clemency matter and all persons having an interest in the matter who desire to be heard
either for or against the granting of the pardon, commutation, restoration of citizenship, or
remission or suspension of fine or forfeiture are notified to be present at .... o'clock of that day, at

Further, it is ordered that a copy of this order be printed and published in the.... (here insert
name of some newspaper of general circulation in the county where the crime was committed), a
daily (or weekly) newspaper printed and published at ...., in the county of ...., once each week for
2 weeks beginning ...., 20..., and ending ....."
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46-23-303. Publication of order. The board must cause a copy of such order to be published
in the newspaper therein designated at least once a week for 2 weeks prior to the hearing and, at
the same time, cause to be deposited in the post office at the seat of government, postpaid, a copy
of said order and notice addressed to the district judge, county attorney, and sheriff, respectively,
of the county where the crime was committed and in like manner mail a copy of the order to the
applicant.

46-23-304. Proof of publication. Prior to the time set for hearing, proof of the publication of
notice must be made by the publisher or managing agent.

46-23-305. When publication not necessary. No publication need be made as provided in 46-
23-302, 46-23-303, and 46-23-304 in the following cases:
(1) when there is imminent danger of the death of the person convicted or imprisoned;
(2) when the term of imprisonment of the applicant is within 10 days of its expiration.

46-23-306. Record of hearing. At the hearing, the hearing panel must cause to be kept a

record showing:

(1) the names of all persons appearing before the hearing panel on behalf of the person
seeking clemency from the governor;

(2) the names of all persons appearing before the hearing panel in opposition to the granting
of the same;

(3) the testimony of all persons giving evidence before the hearing panel;

(4) that the affidavit and return from the printer of the publication of the notice and order of
hearing was on file prior to the hearing.

46-23-307. Recommendation of hearing panel. Within 30 days after the hearing of a case, the
hearing panel shall make a recommendation in writing and a copy of the recommendation,
together with all papers used in each case, must be immediately transmitted to the governor.

46-23-308 through 46-23-314 reserved.

46-23-315. Authority of governor to grant respite -- application. The governor has the
power to grant respites after conviction and judgment for any offenses committed against the
criminal laws of the state for the time that the governor thinks proper. The governor may grant a
respite upon application of a person authorized to apply for executive clemency and prior to any
review or recommendation by the board of pardons and parole. A respite must be of temporary
duration for a definite period of time. Any respite that is granted that stays the execution of a
death warrant has the effect of postponing the execution of the warrant. In that case, if clemency
is not granted, the death warrant is again in effect at the expiration of the period of respite and
the execution must take place on the date of expiration of the respite.

46-23-316. Governor's report to legislature. The governor shall, as provided in 5-11-210,
report to the legislature each case of remission of fine or forfeiture, respite, commutation, or
pardon granted since the previous report, stating the name of the convict, the crime of which the
convict was convicted, the sentence and its date, the date of remission, commutation, pardon, or
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respite, with the reason for granting the same, and the objection, if any, of any of the members of
the board made to the action.

46-23-501. Short title. Section 46-18-255 and this part may be cited as the "Sexual or Violent
Offender Registration Act".

46-23-502. Definitions. As used in 46-18-255 and this part, the following definitions apply:

(1) "Department” means the department of corrections provided for in 2-15-2301.

(2) "Mental abnormality” means a congenital or acquired condition that affects the mental,
emotional, or volitional capacity of a person in a manner that predisposes the person to the
commission of one or more sexual offenses to a degree that makes the person a menace to the
health and safety of other persons.

(3) "Municipality” means an entity that has incorporated as a city or town.

(4) "Personality disorder" means a personality disorder as defined in the fourth edition of the
Diagnostic and Statistical Manual of Mental Disorders adopted by the American psychiatric
association.

(5) "Predatory sexual offense™ means a sexual offense committed against a stranger or against
a person with whom a relationship has been established or furthered for the primary purpose of
victimization.

(6) "Registration agency" means:

(a) if the offender resides in a municipality, the police department of that municipality; or

(b) if the offender resides in a place other than a municipality, the sheriff's office of the
county in which the offender resides.

(7) (a) "Residence" means the location at which a person regularly resides, regardless of the
number of days or nights spent at that location, that can be located by a street address, including
a house, apartment building, motel, hotel, or recreational or other vehicle.

(b) The term does not mean a homeless shelter.

(8) "Sexual offender evaluator" means a person qualified under rules established by the
department to conduct psychosexual evaluations of sexual offenders and sexually violent
predators.

(9) "Sexual offense” means:

(a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-301
(if the victim is less than 18 years of age and the offender is not a parent of the victim), 45-5-302
(if the victim is less than 18 years of age and the offender is not a parent of the victim), 45-5-303
(if the victim is less than 18 years of age and the offender is not a parent of the victim), 45-5-502
(if the offender is a professional licensed under Title 37 and commits the offense during any
treatment, consultation, interview, or evaluation of a person's physical or mental condition,
ailment, disease, or injury), 45-5-502(3) (if the victim is less than 16 years of age and the
offender is 3 or more years older than the victim), 45-5-503, 45-5-504(2)(c), 45-5-504(3) (if the
victim is less than 16 years of age and the offender is 4 or more years older than the victim), 45-
5-507 (if the victim is less than 18 years of age and the offender is 3 or more years older than the
victim or if the victim is 12 years of age or younger and the offender is 18 years of age or older
at the time of the offense), 45-5-601(3), 45-5-602(3), 45-5-603(1)(b) or (2)(b), 45-5-625, 45-5-
704, or 45-5-705; or
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(b) any violation of a law of another state, a tribal government, or the federal government that
is reasonably equivalent to a violation listed in subsection (9)(a) or for which the offender was
required to register as a sexual offender after an adjudication or conviction.

(10) "Sexual or violent offender" means a person who has been convicted of or, in youth
court, found to have committed or been adjudicated for a sexual or violent offense.

(11) "Sexually violent predator" means a person who:

(@) has been convicted of or, in youth court, found to have committed or been adjudicated for
a sexual offense and who suffers from a mental abnormality or a personality disorder that makes
the person likely to engage in predatory sexual offenses; or

(b) has been convicted of a sexual offense against a victim 12 years of age or younger and the
offender is 18 years of age or older.

(12) "Transient™ means an offender who has no residence.

(13) "Violent offense"” means:

(a) any violation of or attempt, solicitation, or conspiracy to commit a violation of 45-5-102,
45-5-103, 45-5-202, 45-5-206 (third or subsequent offense), 45-5-210(1)(b), (1)(c), or (1)(d), 45-
5-212, 45-5-213, 45-5-302 (if the victim is not a minor), 45-5-303 (if the victim is not a minor),
45-5-401, 45-6-103, or 45-9-132; or

(b) any violation of a law of another state, a tribal government, or the federal government
reasonably equivalent to a violation listed in subsection (13)(a).

46-23-503. Release of sexual or violent offender from place of confinement -- duties of
official in charge. (1) A sexual or violent offender who is released from the custody of the
department of corrections must be informed in writing not less than 10 days prior to release of
the duty to register under this part by the official in charge of the place of confinement.

(2) Prior to the offender’s release from custody, the official shall obtain and give to the
department of justice and to the sheriff of the county in which the offender intends to reside or, if
the offender intends to reside in a municipality, to the chief of police of the municipality:

(a) the address at which the offender intends to reside upon release from the department's
custody;

(b) the offender’s fingerprints and photo, unless they are already in the possession of the
department of justice, sheriff, or chief of police; and

(c) a form signed by and read to or by the offender stating that the offender's duty to register
under this part has been explained to the offender.

46-23-504. Persons required to register -- procedure. (1) Except as provided in 41-5-1513, a
sexual or violent offender:

(a) shall register immediately upon conclusion of the sentencing hearing if the offender is not
sentenced to confinement or is not sentenced to the department and placed in confinement by the
department;

(b) must be registered as provided in 46-23-503 at least 10 days prior to release from
confinement if sentenced to confinement or sentenced to the department and placed in
confinement by the department;

(c) shall register within 3 business days of entering a county of this state for the purpose of
residing or setting up a temporary residence for 10 days or more or for an aggregate period
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exceeding 30 days in a calendar year; and

(d) who is a transient shall register within 3 business days of entering a county of this state.

(2) Registration under subsection (1)(a), (1)(c), or (1)(d) must be with the appropriate
registration agency. If an offender registers with a police department, the department shall notify
the sheriff's office of the county in which the municipality is located of the registration. The
probation officer having supervision over an offender required to register under subsection (1)(a)
shall verify the offender’s registration status with the appropriate registration agency.

(3) At the time of registering, the offender shall sign a statement in writing giving the
information required by subsections (3)(a) through (3)(h) and any other information required by
the department of justice. The registration agency shall fingerprint the offender, unless the
offender's fingerprints are on file with the department of justice, photograph the offender, and
obtain a DNA sample from the offender. Within 3 days, the registration agency shall send copies
of the statement, fingerprints, and photographs to the department of justice. The registration
agency shall send the DNA sample to the department of justice for analysis and entry of the
DNA record into the DNA identification index. The registration agency shall require an offender
given a level 2 or level 3 designation to appear before the registration agency for a new
photograph every year. The information collected from the offender at the time of registration
must include:

(a) the name of the offender and any aliases used by the offender;

(b) the offender’s social security number;

(c) the residence information required by subsection (4);

(d) the name and address of any business or other place where the offender is or will be an
employee;

(e) the name and address of any school where the offender will be a student;

(f) the offender’s driver's license number;

(g) the description and license number of any motor vehicle owned or operated by the
offender; and

(h) all of the offender's e-mail addresses and social media screen names.

(4) (a) If, at the time of registration, the offender regularly resides in more than one county or
municipality, the offender shall register with the registration agency of each county or
municipality in which the offender resides. If an offender resides in more than one location
within the same county or municipality, the registration agency shall require the offender to
provide all of the locations where the offender regularly resides and to designate one of them as
the offender's primary residence.

(b) Registration of more than one residence pursuant to this section is an exception from the
single residence rule provided in 1-1-215.

(5) A transient shall report monthly, in person, to the registration agency with which the
transient registered pursuant to subsection (1)(d). The transient shall report on a day specified by
the registration agency and during the normal business hours of that agency. On that day, the
transient shall provide the registration agency with the information listed in subsections (3)(a)
through (3)(h). The registration agency to which the transient reports may also require the
transient to provide the locations where the transient stayed during the previous 30 days and may
stay during the next 30 days.
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(6) (a) The department of justice shall mail a registration verification form:

(i) each 90 days to an offender designated as a level 3 offender under 46-23-509;

(i) each 180 days to an offender designated as a level 2 offender under 46-23-509; and

(iii) each year to a violent offender or an offender designated as a level 1 offender under 46-
23-509.

(b) If the offender is a transient, the department of justice shall mail the offender’s registration
verification form to the registration agency with which the offender last registered.

(c) The form must require the offender's notarized signature. Within 10 days after receipt of
the form, the offender shall complete the form and return it to the registration agency where the
offender last registered or, if the offender was initially registered pursuant to subsection (1)(b), to
the registration agency in the county or municipality in which the offender is located. A sexual
offender shall return the form to the appropriate registration agency in person, and at the time
that the sexual offender returns the registration verification form, the registration agency shall
take a photograph of the offender and collect a DNA sample if one has not already been
collected. The registration agency shall send the DNA sample to the department of justice for
analysis and entry into the DNA identification index.

(7) Within 3 days after receipt of a registration verification form, the registration agency shall
provide a copy of the form and most recent photograph to the department of justice.

(8) The offender is responsible, if able to pay, for costs associated with registration. The fees
charged for registration may not exceed the actual costs of registration. The department of justice
may adopt a rule establishing fees to cover registration costs incurred by the department of
justice in maintaining registration and address verification records. The fees must be deposited in
the general fund.

(9) The clerk of the district court in the county in which a person is convicted of a sexual or
violent offense shall notify the sheriff in that county of the conviction within 10 days after entry
of the judgment.

46-23-505. Notice of change of name or residence or student, employment, or transient
status -- duty to inform -- forwarding of information. (1) If an offender required to register
under this part has a change of name or residence or a change in student, employment, or
transient status, the offender shall within 3 business days of the change appear in person and give
notification of the change to the registration agency with whom the offender last registered or, if
the offender was initially registered under 46-23-504(1)(b), to the registration agency for the
county or municipality from which the offender is moving. The registration agency shall require
the offender to appear before the registration agency for a new photograph every year.

(2) If an offender required to register under this part is a transient, the offender shall provide
written notification to the registration agency with which the offender last registered or, if the
offender initially registered pursuant to 46-23-504(1)(b), shall provide notice within 3 business
days to the registration agency in the county or municipality in which the offender resides.

(3) Within 3 business days after receipt of the information concerning the new name or
residence or a change in the student, employment, or transient status, the registration agency
shall forward the information to the department of justice, which shall forward a copy of the
information and photograph to:

(a) in the event of a change in residence, the registration agency for the county to which the
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offender moves and, if the offender lives in a municipality, the registration agency for that
municipality to which the offender moves;

(b) in the event of a change of name or of student, employment, or transient status, the
registration agency of the appropriate county or municipality.

(4) If an offender who is required to register under this part is physically absent from the
offender's county of residence for more than 10 consecutive days, the offender shall register in
the county where the offender is physically located on the 11th day even if the offender claims to
maintain a residence, as defined in 46-23-502, in that county. The offender shall register again in
the offender's county of residence when the offender returns to that county.

(5) If an offender is required to register under subsection (4), the offender shall register in any
subsequent county where the offender is present for more than 24 hours until the offender
registers again in the offender's county of residence.

46-23-506. Duration of registration. (1) A sexual offender required to register under this part
shall register for the remainder of the offender's life, except as provided in subsection (3) or
during a period of time during which the offender is in prison.

(2) A violent offender required to register under this part shall register:

(a) for the 10 years following release from confinement or, if not confined following
sentencing, for the 10 years following the conclusion of the sentencing hearing, but the offender
is not relieved of the duty to register until a petition is granted under subsection (3)(a); or

(b) if convicted during the 10-year period provided in subsection (2)(a) of failing to register or
keep registration current or of a felony, for the remainder of the offender’s life unless relieved of
the duty to register as provided in subsection (3)(b).

(3) (a) An offender required to register for 10 years under subsection (2)(a) may, after the 10
years have passed, petition the sentencing court or the district court for the judicial district in
which the offender resides for an order relieving the offender of the duty to register. The petition
must be served on the county attorney in the county where the petition is filed. The petition must
be granted if the defendant has not been convicted under subsection (2)(b).

(b) Except as provided in subsection (5), at any time after 10 years of registration for a level 1
sexual offender and at any time after 25 years of registration for a level 2 sexual offender, an
offender may petition the sentencing court or the district court for the judicial district in which
the offender resides for an order relieving the offender of the duty to register. The petition must
be served on the county attorney in the county where the petition is filed. Prior to a hearing on
the petition, the county attorney shall mail a copy of the petition to the victim of the last offense
for which the offender was convicted if the victim's address is reasonably available. The court
shall consider any written or oral statements of the victim. The court may grant the petition upon
finding that:

(i) the offender has remained a law-abiding citizen; and

(ii) continued registration is not necessary for public protection and that relief from
registration is in the best interests of society.

(4) The offender may move that all or part of the proceedings in a hearing under subsection
(3) be closed to the public, or the judge may close them on the judge's own motion. If a
proceeding under subsection (3)(b) is closed to the public, the judge shall permit a victim of the
offense to be present unless the judge determines that exclusion of the victim is necessary to
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protect the offender's right of privacy or the safety of the victim. If the victim is present, the
judge, at the victim's request, shall permit the presence of an individual to provide support to the
victim unless the judge determines that exclusion of the individual is necessary to protect the
offender’s right to privacy.

(5) Subsection (3) does not apply to an offender who was convicted of:

(a) a violation of 45-5-503 if:

(i) the victim was compelled to submit by force, as defined in 45-5-501, against the victim or
another; or

(i1) at the time the offense occurred, the victim was under 12 years of age;

(b) a violation of 45-5-507 if at the time the offense occurred the victim was under 12 years of
age and the offender was 3 or more years older than the victim;

(c) a second or subsequent sexual offense that requires registration; or

(d) a sexual offense and was designated as a sexually violent predator under 46-23-509.

46-23-507. Penalty. A sexual or violent offender who knowingly fails to register, verify
registration, or keep registration current under this part may be sentenced to a term of
imprisonment of not more than 5 years or may be fined not more than $10,000, or both.

46-23-508. Dissemination of information. (1) Information maintained under this part is
confidential criminal justice information, as defined in 44-5-103, except that:

(a) the name and address of a registered sexual or violent offender are public criminal justice
information, as defined in 44-5-103; and

(b) the department of justice or the registration agency shall release any offender registration
information that it possesses relevant to the public if the department of justice or the registration
agency determines that a registered offender is a risk to the safety of the community and that
disclosure of the registration information that it possesses may protect the public and, at a
minimum:

(i) if the offender is also a violent offender, the department of justice shall and the registration
agency may disseminate to the victim and the public:

(A) the offender's name; and

(B) the offenses for which the offender is required to register under this part;

(ii) if an offender was given a level 1 designation under 46-23-509, the department of justice
shall and the registration agency may disseminate to the victim and the public:

(A) the offender’s address;

(B) the name, photograph, and physical description of the offender;

(C) the offender's date of birth; and

(D) the offenses for which the offender is required to register under this part;

(iii) if an offender was given a level 1 designation and committed an offense against a minor
or was given a level 2 designation under 46-23-509, the department of justice shall and the
registration agency may disseminate to the victim and the public:

(A) the offender's address;

(B) the type of victim targeted by the offense;

(C) the name, photograph, and physical description of the offender;

(D) the offender's date of birth;
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(E) the license plate number and a description of any motor vehicle owned or operated by the
offender;

(F) the offenses for which the offender is required to register under this part; and

(G) any conditions imposed by the court upon the offender for the safety of the public; and

(iv) if an offender was given a level 3 designation under 46-23-509, the department of justice
and the registration agency shall give the victim and the public notification that includes the
information contained in subsection (1)(b)(iii). The notification must also include the date of the
offender's release from confinement or, if not confined, the date the offender was sentenced, with
a notation that the offender was not confined, and must include the community in which the
offense occurred.

(c) prior to release of information under subsection (1)(b), a registration agency may, in its
sole discretion, request an in camera review by a district court of the determination by the
registration agency under subsection (1)(b). The court shall review a request under this
subsection (1)(c) and shall, as soon as possible, render its opinion so that release of the
information is not delayed beyond release of the offender from confinement.

(2) The identity of a victim of an offense for which registration is required under this part may
not be released by a registration agency without the permission of the victim.

(3) Dissemination to the public of information allowed or required by this section may be
done by newspaper, paper flyers, the internet, or any other media determined by the
disseminating entity. In determining the method of dissemination, the disseminating entity
should consider the level of risk posed by the offender to the public.

(4) The department of justice shall develop a model community notification policy to assist
registration agencies in implementing the dissemination provisions of this section.

46-23-509. Psychosexual evaluations and sexual offender designations -- rulemaking
authority. (1) The department shall adopt rules for the qualification of sexual offender
evaluators who conduct psychosexual evaluations of sexual offenders and sexually violent
predators and for determinations by sexual offender evaluators of the risk of a repeat offense and
the threat that an offender poses to the public safety.

(2) Prior to sentencing of a person convicted of a sexual offense, the department or a sexual
offender evaluator shall provide the court with a psychosexual evaluation report recommending
one of the following levels of designation for the offender:

(@) level 1, the risk of a repeat sexual offense is low;

(b) level 2, the risk of a repeat sexual offense is moderate;

(c) level 3, the risk of a repeat sexual offense is high, there is a threat to public safety, and the
sexual offender evaluator believes that the offender is a sexually violent predator.

(3) Upon sentencing the offender, the court shall:

(a) review the psychosexual evaluation report, any statement by a victim, and any statement
by the offender;

(b) designate the offender as level 1, 2, or 3; and

(c) designate a level 3 offender as a sexually violent predator.

(4) An offender designated as a level 2 offender or given a level designation by another state,
the federal government, or the department under subsection (6) that is determined by the court to
be similar to level 2 may petition the sentencing court or the district court for the judicial district
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in which the offender resides to change the offender's designation if the offender has enrolled in
and successfully completed the treatment phase of either the prison's sexual offender treatment
program or of an equivalent program approved by the department. After considering the petition,
the court may change the offender’s risk level designation if the court finds by clear and
convincing evidence that the offender's risk of committing a repeat sexual offense has changed
since the time sentence was imposed. The court shall impose one of the three risk levels
specified in this section.

(5) If, at the time of sentencing, the sentencing judge did not apply a level designation to a
sexual offender who is required to register under this part and who was sentenced prior to
October 1, 1997, the department shall designate the offender as level 1, 2, or 3 when the offender
is released from confinement.

(6) If an offense is covered by 46-23-502(9)(b), the offender registers under 46-23-504(1)(c),
and the offender was given a risk level designation after conviction by another state or the
federal government, the department of justice may give the offender the risk level designation
assigned by the other state or the federal government. All offenders convicted in another state or
by the federal government who are not currently under the supervision of the department or the
youth court and were not given a risk level designation after conviction shall provide to the
department of justice all prior risk assessments and psychosexual evaluations done to evaluate
the offender's risk to reoffend. Any offender without a risk assessment or psychosexual
evaluation shall, at the offender's expense, undergo a psychosexual evaluation with a sexual
offender evaluator who is a member of the Montana sex offender treatment association or has
comparable credentials acceptable to the department of labor and industry. The results of the sex
offender evaluation may be requested by the attorney general or a county attorney for purposes
of petitioning a district court to assign a risk level designation.

(7) The lack of a fixed residence is a factor that may be considered by the sentencing court or
by the department in determining the risk level to be assigned to an offender pursuant to this
section.

(8) Upon obtaining information that indicates that a sexual offender who is required to
register under this part does not have a level 1, 2, or 3 designation, the attorney general, the
county attorney that prosecuted the offender and obtained a conviction for a sexual offense, or
the county attorney for the county in which the offender resides may, at any time, petition the
district court that sentenced the offender for a sexual offense or the district court for the judicial
district in which the offender resides to designate the offender as level 1, 2, or 3. Upon the filing
of the petition, the court may order a psychosexual evaluation report at the petitioner's expense.
The court shall provide the offender with an opportunity for a hearing prior to designating the
offender. The petitioner shall provide the offender with notice of the petition and notice of the
hearing.

46-23-510. Expungement of records on reversal of conviction. Upon final reversal of a
conviction of a sexual or violent offense, the sentencing court shall order the expungement of
any records kept by a court, law enforcement agency, or other state or local government agency
under this part.
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46-23-511. Immunity from suit. A state or local governmental entity, a private entity, or an
officer or employee of an entity is not liable in negligence, except gross negligence or willful or
wanton misconduct, for damages arising from a good faith discretionary release or dissemination
of or good faith failure to release or disseminate information under this part.

46-23-512. Plea agreement agreeing to compliance with this part. A defendant convicted of
an offense that would otherwise not be subject to registration under this part may agree to
comply with the registration requirements of this part as part of a plea agreement, and a court
accepting the plea agreement may order the defendant to comply with this part.

46-23-513 through 46-23-519 reserved.

46-23-520. Sexual or violent offender community education curriculum. (1) The department
of justice shall develop a statewide community education curriculum regarding release of sexual
or violent offenders into a community.

(2) The curriculum developed under subsection (1) must contain information:

(a) for communities and neighborhoods regarding the provisions of this part as it relates to
sexual or violent offenders, including the rights of residents of a community into which a sexual
or violent offender is released and the duties and roles under this part of the department, law
enforcement agencies, and the offender;

(b) for families and children regarding personal safety, including potential warning signs that
may help to avoid victimization; and

(c) for communities, neighborhoods, families, and children regarding the restrictions imposed
by 45-5-513.

(3) The curriculum developed under this section must be made available to law enforcement
agencies, school districts, local governments, and other entities determined by the department of
justice to be in a position to educate the public on the subject of the release of a sexual or violent
offender into a community. The curriculum may be disseminated by any appropriate means,
written or electronic, including by the internet.

Part 6 through 8 reserved.

46-23-901. Legislative findings -- definition. (1) The legislature finds that:

(a) an effective reentry program targeting inmates at greatest risk of recidivism would not
only save the state money but would enhance public safety;

(b) a successful reentry initiative requires planning and preparation, the support of multiple
state agencies and community-based organizations, and targeted funding;

(c) in-prison access to resources is an important component of reentry planning prior to
release; and

(d) studies have shown that offenders who participate in reentry and restorative justice
programs that hold offenders accountable to victims and community volunteer panels are less
likely to reoffend, more likely to find community acceptance and employment, and better able to
pay restitution.

(2) As used in this part, "restorative justice program™ has the meaning provided in 2-15-
2013(3)(c).
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46-23-902. Multiagency reentry task force. (1) There is a multiagency reentry task force that
shall advise the department and help develop and implement reentry programs for offenders
within 12 months of release from prison and at highest risk of recidivism.

(2) (a) The following agencies shall participate on the task force:

(i) the department;

(ii) the office of public instruction;

(iii) the university system;

(iv) the department of labor and industry established in 2-15-1701;

(v) the department of public health and human services established in 2-15-2201;

(vi) the department of commerce established in 2-15-1801,

(vii) the department of justice established in 2-15-2001; and

(viii) the board.

(b) Other agencies may participate as appropriate.

(3) Other members of the task force may include:

(a) a representative from community-based organizations that assist in the reentry process;

(b) a representative of community-based adult restorative justice programs;

(c) a representative of crime victims who is a crime victim;

(d) a representative of faith-based organizations that assist in the reentry process;

(e) a representative of community businesses interested in partnering with the department
concerning reentry;

(f) a state legislator; and

(9) a representative of a mental health organization.

(4) The task force shall meet regularly at the call of the department director, who serves as the
presiding officer. Task force members serving in their capacity as government employees are not
entitled to additional compensation but are entitled to reimbursement for travel expenses incurred
while engaged in task force activities as provided for in 2-18-501. Task force members who are
not employed by the state are not entitled to compensation or travel expenses.

(5) Before July 1 of each even-numbered year, the task force shall report to the law and
justice interim committee regarding the development, implementation, and effectiveness of
reentry programs.

46-23-903. Department duties. The department, in consultation with the reentry task force,
shall:

(1) examine and implement programs that will help bring community resources into prisons to
support inmate reentry planning and preparation;

(2) develop partnerships with and contract with community-based organizations that provide
needed services to released inmates in areas such as mental health, chemical dependency,
employment, housing, health care, faith-based services, parenting, relationship services, and
victim impact panels;

(3) coordinate with community restorative justice programs to ensure that victim concerns
and opportunities for restorative justice practices, including restitution, are considered during an
offender’s reentry; and

(4) collect data, conduct program evaluation, and develop findings and any recommendations
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about reentry and recidivism and include this information in an annual report to be made
available to the law and justice interim committee provided for in 5-5-226.

46-23-1001. Definitions. As used in this part, unless the context requires otherwise, the
following definitions apply:

(1) "Board" means the board of pardons and parole provided for in 2-15-2302.

(2) "Department” means the department of corrections provided for in 2-15-2301.

(3) "Parole™ means the release to the community of a prisoner by the decision of the board
prior to the expiration of the prisoner's term, subject to conditions imposed by the board and
subject to supervision of the department.

(4) "Probation” means the release by the court without imprisonment, except as otherwise
provided by law, of a defendant found guilty of a crime upon verdict or plea, subject to
conditions imposed by the court and subject to the supervision of the department upon direction
of the court.

46-23-1002. Powers of the department. The department may:

(1) appoint probation and parole officers and other employees necessary to administer this
part;

(2) authorize probation and parole officers to carry firearms, including concealed firearms,
when necessary. The department shall adopt rules establishing firearms training requirements
and procedures for authorizing the carrying of firearms.

(3) adopt rules for the conduct of persons placed on parole or probation, except that the
department may not make any rule conflicting with conditions of parole imposed by the board or
conditions of probation imposed by a court.

46-23-1003. Qualifications of probation and parole officers. (1) Probation and parole
officers must have at least a college degree and some formal training in behavioral sciences.
Exceptions to this rule must be approved by the department. Related work experience in the
areas listed in 2-15-2302(2)(c) may be substituted for educational requirements at the rate of 1
year of experience for 9 months formal education if approved by the department. All present
employees are exempt from this requirement but are encouraged to further their education at the
earliest opportunity.

(2) Each probation and parole officer shall, through a source approved by the officer's
employer, obtain 16 hours a year of training in subjects relating to the powers and duties of
probation officers, at least 1 hour of which must include training on serious mental illness and
recovery from serious mental illness. In addition, each probation and parole officer must receive
training in accordance with standards adopted by the Montana public safety officer standards and
training council established in 2-15-2029. The training must be at the Montana law enforcement
academy unless the council finds that training at some other place is more appropriate.

46-23-1004. Duties of department. The department is responsible for any investigation and
supervision requested by the board or the courts for felony offenders. The department shall:
(1) divide the state into districts and assign probation and parole officers to serve in these
districts and courts;
(2) obtain any necessary office quarters for the staff in each district;
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(3) assign the secretarial, bookkeeping, and accounting work to the clerical employees,
including receipt and disbursement of money;

(4) direct the work of the probation and parole officers and other employees;

(5) formulate methods of investigation, supervision, recordkeeping, and reports;

(6) conduct training courses for the staff;

(7) cooperate with all agencies, public and private, that are concerned with the treatment or
welfare of persons on probation or parole;

(8) administer the Interstate Compact for Adult Offender Supervision; and

(9) notify the employer of a probationer or parolee if the probationer or parolee has been
convicted of an offense involving theft from an employer.

46-23-1005. Misdemeanor probation offices -- officers -- costs. (1) A local government may
establish a misdemeanor probation office associated with a justice's court, municipal court, or
city court. The misdemeanor probation office shall monitor offenders for misdemeanor sentence
compliance and restitution payments. An offender is considered a fugitive under the conditions
provided in 46-23-1014.

(2) A local government may appoint misdemeanor probation officers and other employees
necessary to administer this section. Misdemeanor probation officers:

(@) must have the minimum training required in 46-23-1003;

(b) shall follow the supervision guidelines required in 46-23-1011; and

(c) may order the arrest of an offender as provided in 46-23-1012.

(3) An offender who is convicted of the offense of partner or family member assault under
45-5-206 or of a violation of an order of protection under 45-5-626 and who is ordered to be
supervised by misdemeanor probation must be ordered to pay for the cost of the misdemeanor
probation. The actual cost of probation supervision over the offender's sentence must be paid by
the offender unless the offender can show that the offender is unable to pay those costs. The
costs of misdemeanor probation are in addition to any other fines, restitution, or counseling
ordered.

46-23-1006 through 46-23-1009 reserved.

46-23-1010. Sexual offenders -- electronic monitoring program -- contract -- rules. (1) The
department shall establish a program for the continuous, satellite-based monitoring of sexual
offenders designated as level 3 offenders under 46-23-509. The program may include:

(a) time-correlated and continuous tracking of the geographic location of a monitored person
using a global positioning system based on satellite and other location-tracking technology;

(b) reporting of a monitored person's violation of prescriptive and proscriptive schedule or
location requirements. Frequency of reporting may range from once-a-day, passive reporting to
near-real-time, active reporting.

(c) an automated system that allows local and state law enforcement officials to compare the
geographic positions of a monitored person with reported criminal incidents to determine
whether the monitored person was at or near the scene of a reported criminal incident and to
include or exclude a monitored person from the investigation of a criminal incident.

(2) The department shall adopt rules for the establishment and operation of the program
required under subsection (1), including rules establishing supervisory fees. The department may
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consult with state and local law enforcement officials in developing the rules.

(3) The department shall contract with a single vendor for the procurement of the equipment
and services needed to monitor persons under the program and correlate the movements of
monitored persons to reported criminal incidents. The contract may provide for equipment and
services necessary to implement or facilitate any of the provisions of this section and for the
collection and disposition of the fees provided for in 46-23-1031 and may allow for the
reasonable cost of collection of the proceeds.

46-23-1011. Supervision on probation. (1) The department shall supervise probationers
during their probation period, including supervision after release from imprisonment imposed
pursuant to 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(b), or 45-5-625(4),
in accord with the conditions set by a sentencing judge. If the sentencing judge did not set
conditions of probation at the time of sentencing, the court shall, at the request of the department,
hold a hearing and set conditions of probation. The probationer must be present at the hearing.
The probationer has the right to counsel as provided in chapter 8 of this title.

(2) If the probationer is being supervised for a sexual offense as defined in 46-23-502, the
conditions of probation may require the probationer to refrain from direct or indirect contact with
the victim of the offense or an immediate family member of the victim. If the victim or an
immediate family member of the victim requests to the department that the probationer not
contact the victim or immediate family member, the department shall request a hearing with a
sentencing judge and recommend that the judge add the condition of probation. If the victim is a
minor, a parent or guardian of the victim may make the request on the victim's behalf.

(3) A copy of the conditions of probation must be signed by the probationer. The department
may require a probationer to waive extradition for the probationer's return to Montana.

(4) The probation and parole officer shall regularly advise and consult with the probationer to
encourage the probationer to improve the probationer's condition and conduct and shall inform
the probationer of the restoration of rights on successful completion of the sentence.

(5) (a) The probation and parole officer may recommend and a judge may modify or add any
condition of probation or suspension of sentence at any time.

(b) The probation and parole officer shall provide the county attorney in the sentencing
jurisdiction with a report that identifies the conditions of probation and the reason why the
officer believes that the judge should modify or add the conditions.

(c) The county attorney may file a petition requesting that the court modify or add conditions
as requested by the probation and parole officer.

(d) The court may grant the petition if the probationer does not object. If the probationer
objects to the petition, the court shall hold a hearing pursuant to the provisions of 46-18-203.

(e) Except as they apply to supervision after release from imprisonment imposed pursuant to
45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(b), or 45-5-625(4), the
provisions of 46-18-203(7)(a)(ii) do not apply to this section.

(f) The probationer shall sign a copy of new or modified conditions of probation. The court
may waive or modify a condition of restitution only as provided in 46-18-246.

(6) (a) On recommendation of the probation and parole officer, a judge may conditionally
discharge a probationer from supervision before expiration of the probationer's sentence if:

(1) the judge determines that a conditional discharge from supervision:
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(A) is in the best interests of the probationer and society; and

(B) will not present unreasonable risk of danger to the victim of the offense; and

(ii) the offender has paid all restitution and court-ordered financial obligations in full.

(b) Subsection (6)(a) does not prohibit a judge from revoking the order suspending execution
or deferring imposition of sentence, as provided in 46-18-203, for a probationer who has been
conditionally discharged from supervision.

(c) If the department certifies to the sentencing judge that the workload of a district probation
and parole office has exceeded the optimum workload for the district over the preceding 60 days,
the judge may not place an offender on probation under supervision by that district office unless
the judge grants a conditional discharge to a probationer being supervised by that district office.
The department may recommend probationers to the judge for conditional discharge. The judge
may accept or reject the recommendations of the department. The department shall determine the
optimum workload for each district probation and parole office.

46-23-1012. Arrest when violations of probation alleged -- probation compliance plan --
probation violator intervention. (1) At any time during probation, if a probation and parole
officer reasonably believes that the probationer has violated a condition of probation, a court
may issue a warrant for the arrest of the probationer or a county attorney may issue a notice to
appear to answer to a charge of probation violation. The notice must be personally served upon
the probationer. The warrant must authorize law enforcement officers to return the probationer to
any suitable detention center.

(2) Any probation and parole officer may arrest the probationer without a warrant or may
orally deputize any other officer with power of arrest to do so by giving the officer oral
authorization and within 12 hours delivering to the detention center a written statement setting
forth that the probationer has, in the judgment of the probation and parole officer, violated the
conditions of probation. A written statement or oral authorization delivered with the probationer
by the arresting officer to the official in charge of a detention center is sufficient warrant for the
detention of the probationer if the probation and parole officer delivers the written statement
within 12 hours of the probationer's arrest. The probation and parole officer, after making an
arrest, shall present to the detaining authorities a similar statement of the circumstances of
violation.

(3) A probation and parole officer may authorize a detention center to hold a probationer
arrested under this section without bail for 72 hours. Within 72 hours following the probationer's
detention, the probation and parole officer shall:

(a) authorize the detention center to release the probationer;

(b) hold an intervention hearing pursuant to 46-23-1015; or

(c) arrange for the probationer to appear before a magistrate to set bail. In setting bail, the
provisions of chapter 9 of this title regarding release on bail of persons charged with a crime
apply.

(4) If the probationer is detained and bond is set, the probation and parole officer shall file a
report of violation within 10 days of the arrest of the probationer.

(5) After the probation and parole officer files a report of violation, the court may proceed
with revocation of probation in the manner provided in 46-18-203.
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46-23-1013. Repealed. Sec. 7, Ch. 493, L. 2001.

46-23-1014. When probationer considered a fugitive. A probationer or defendant under
suspension of sentence for whose return a warrant has been issued by the court shall after the
issuance of the warrant, if it is found that such warrant cannot be served, be deemed a fugitive
from or to have fled from justice.

46-23-1015. Informal probation violation intervention hearing. (1) A probation and parole
officer who reasonably believes that a probationer has violated a condition of probation may
initiate an informal probation violation intervention hearing to gain the probationer's compliance
with the conditions of probation without a formal revocation hearing under 46-18-203.

(2) A hearings officer designated by the department shall conduct the intervention hearing.

(3) If the hearings officer determines by a preponderance of the evidence that the probationer
has violated a condition of probation, the hearings officer may order the probationer to serve up
to 30 days in a county detention center, with credit for time served since the time of arrest, or
order the probationer to participate in a day reporting program as provided for in 53-1-203 and
order the probationer to pay the costs of incarceration or participation in the day reporting
program. The department shall pay the incarceration costs not paid by the probationer.

(4) The provisions of chapter 9 of this title regarding release on bail of a person charged with
a crime are not applicable to a probationer ordered to be held in a county detention center under
this section.

46-23-1016 through 46-23-1019 reserved.

46-23-1020. Conditional discharge -- definition -- revocation. (1) (a) A conditional
discharge granted under 46-23-1011 or 46-23-1021 is:

(i) a discharge from supervision by the department for the time remaining on the sentence
imposed if the probationer or parolee complies with all the conditions imposed by the district
court or the board; and

(ii) a release from the obligation to pay supervision fees imposed as part of a sentence or as
terms of parole or probation.

(b) If an individual who has been granted a conditional discharge under 46-23-1011 or 46-23-
1021 becomes a resident of another state, the conditional discharge must be construed as a
discharge of the imposed sentence subject to revocation as provided in subsection (2).

(2) A conditional discharge may be revoked if, within the time remaining on the sentence that
was conditionally discharged, the individual:

(a) is charged with a felony offense;

(b) is charged with a misdemeanor offense for which the individual could be sentenced to
incarceration for a period of more than 6 months; or

(c) violates any condition imposed by the district court or the board.

(3) A sexual or violent offender who is subject to lifetime supervision by the department is
not eligible for a conditional discharge from supervision.

46-23-1021. Supervision on parole. (1) The department shall retain custody of all persons
placed on parole and shall supervise the persons during their parole periods in accordance with
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the conditions set by the board.

(2) The department shall assign personnel to assist a person who is eligible for parole in
preparing a parole plan. Department personnel shall make a report of their efforts and findings to
the board prior to its consideration of the case of the eligible person.

(3) A copy of the conditions of parole must be signed by the parolee and given to the parolee
and to the parolee's probation and parole officer, who shall report on the parolee's progress under
the rules of the board.

(4) The probation and parole officer shall regularly advise and consult with the parolee, assist
the parolee in adjusting to community life, and inform the parolee of the restoration of rights on
successful completion of the sentence.

(5) The probation and parole officer shall keep records as the board or department may
require. All records must be entered in the master file of the individual.

(6) (a) Upon recommendation of the probation and parole officer, the board may conditionally
discharge a parolee from supervision before expiration of the parolee's sentence if the board
determines that a conditional discharge from supervision is in the best interests of the parolee
and society and will not present unreasonable risk of danger to the victim of the offense.

(b) Any of the achievements listed in 46-23-1027(2) must be considered a significant
achievement by the board in deciding whether to grant a conditional discharge from supervision
to a parolee.

(c) If the board discharges a parolee from supervision, the department is relieved of the
obligation of supervising the parolee.

(d) For good cause, the board may return a parolee who was conditionally discharged to the
status of a regular parolee.

(e) Subsection (6)(a) does not prohibit the board from revoking the parole, as provided in 46-
23-1025, of a parolee who has been conditionally discharged from supervision.

(f) If the department certifies to the board that the workload of a district probation and parole
office has exceeded the optimum workload for the district over the preceding 60 days, the board
may not parole a prisoner to that district office unless it grants a conditional discharge to a
parolee being supervised by that district office. The department may recommend parolees to the
board for conditional discharge. The board may accept or reject the recommendations of the
department. The department shall determine the optimum workload for each district probation
and parole office.

46-23-1022. Parole services. (1) To assist parolees the department may, in addition to other

services, provide the following:

(@) employment counseling, job placement, and assistance in residential placement;

(b) family and individual counseling and treatment placement;

(c) financial counseling;

(d) vocational and educational counseling and placement; and

(e) referral services to any other state or local agencies.

(2) The department may purchase necessary services for a parolee if they are otherwise
unavailable and the parolee is unable to pay for them. It may assess all or part of the costs of
such services to a parolee in accordance with the parolee's ability to pay for them.
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46-23-1023. Arrest of alleged parole violator. (1) At any time during release on parole or
conditional release, the department may issue a warrant for the arrest of the parolee for violation
of any of the conditions of release or a notice to appear to answer to a charge of violation. The
notice must be served personally upon the parolee. The warrant must authorize all officers
named in the warrant to return the parolee to the actual custody of the penal institution from
which the parolee was released or to any other suitable detention facility designated by the
department.

(2) Any probation and parole officer may arrest the parolee without a warrant or may deputize
any other officer with power to arrest to do so by giving the officer oral authorization and within
12 hours delivering to the place of detention a written statement setting forth that the parolee has,
in the judgment of the probation and parole officer, violated the conditions of the parolee's
release. A written statement or oral authorization delivered with the parolee by the arresting
officer to the official in charge of the institution from which the parolee was released or other
place of detention is sufficient warrant for the detention of the parolee or conditional releasee if
the probation and parole officer delivers a written statement within 12 hours of the arrest. The
probation and parole officer, after making an arrest, shall present to the detaining authorities a
similar statement of the circumstances of violation.

(3) Pending a hearing, as provided in 46-23-1024 and 46-23-1025, upon any charge of
violation the parolee may, if circumstances warrant, be incarcerated in the institution.

46-23-1024. Initial hearing after arrest. (1) After the arrest of the parolee, a hearing must be
held within a reasonable time, unless:

(@) the hearing is waived by the parolee; or

(b) the parolee has been charged in any court with a violation of the law.

(2) The hearing is an onsite hearing and must be held to determine whether there is probable
cause or reasonable grounds to believe that the arrested parolee has committed acts that would
constitute a violation of parole conditions. An independent officer, who need not be a judicial
officer, shall preside over the hearing. The hearing must be conducted at or reasonably near the
place of the alleged parole violation or arrest and as promptly as convenient after arrest. The
parolee must be given notice of the hearing and must be allowed to appear and speak in the
parolee's own behalf and introduce relevant information to the hearings officer.

(3) The hearings officer shall make a summary of what transpires at the hearing in terms of
the responses and position of the parolee and the substance of the documents or evidence given
in support of parole revocation. Based on the information given to the hearings officer, the
hearings officer shall determine whether there is probable cause to hold the parolee for the final
decision of the board of pardons and parole as provided in 46-23-1025.

46-23-1025. Report to and action by board. (1) If the hearings officer determines that there is
probable cause to believe that the prisoner has violated a condition of parole, the probation and
parole officer shall immediately notify the board and shall submit in writing a report showing in
what manner the prisoner has violated the conditions of release. This report must be
accompanied by the findings of the hearings officer.

(2) Upon receipt of a report, the board shall cause the prisoner to be promptly brought before
a hearing panel for a hearing on the violation charged under rules that the board may adopt. If the
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violation is established, the hearing panel may continue or revoke the parole or may enter an
order as it sees fit.

(3) If the prisoner has violated a condition of release requiring the payment of restitution, the
supervising parole officer shall notify the victim of the offense prior to the hearing required by
46-23-1024 and give the victim an opportunity to provide written or oral comment.

(4) If the hearing panel finds that because of circumstances beyond the prisoner's control the
prisoner is unable to make the required restitution payments, the hearing panel may not revoke
the prisoner's parole for failure to pay restitution. The hearing panel may modify the time or
method of making restitution and may extend the restitution schedule, but the schedule may not
be extended beyond the period of state supervision over the prisoner.

(5) If the hearing panel determines that the prisoner has violated the provisions of release, the
hearing panel shall determine the amount of time, if any, that will be counted as time served
while the prisoner was in violation of the provisions of release.

46-23-1026. When prisoner considered a fugitive. A prisoner for whose return a warrant has
been issued shall, after the issuance of the warrant, if it is found that the warrant cannot be
served, be considered a fugitive or to have fled from justice.

46-23-1027. Parole achievement credit. (1) The department shall acknowledge achievements
by a parolee who, by completion of an activity described in subsection (2), has shown a
willingness to reenter society as a productive and responsible member.

(2) The department shall acknowledge achievements, such as:

(a) obtaining a high school diploma or a high school equivalency diploma;

(b) obtaining a degree from an accredited postsecondary educational institution;

(c) completion of an approved apprenticeship program;

(d) completion of an accredited vocational certification program;

(e) employment of at least 20 scheduled hours a week, for 6 or more months;

(f) attendance at a faith-based, social service, or rehabilitation activity for 6 or more months;
or

(9) any other achievement designated by a department rule.

46-23-1028 through 46-23-1030 reserved.

46-23-1031. Supervisory fees -- account established. (1) (a) Except as provided in subsection
(1)(c), a probationer, parolee, or person committed to the department who is supervised by the
department:

(i) shall pay to the department a supervisory fee of no less than $120 a year and no more than
$360 a year, prorated at no less than $10 a month for the number of months under supervision; or

(i) under continuous satellite-based monitoring shall pay to the department a supervisory fee
of no more than $4,000 a year as established by rules adopted by the department under 46-23-
1010.

(b) A person allowed to transfer supervision to another state shall pay a fee of $50 to cover
the cost of processing the transfer. The interstate transfer fees required by this subsection must be
collected by the department.

(c) The court, department, or board may reduce or waive a fee required by subsection (1)(a)
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or (1)(b) or suspend the monthly payment of the supervisory fee if it determines that the payment
would cause the person a significant financial hardship.

(2) (a) There is an account in the state special revenue fund for the supervisory fees collected
under the provisions of this section.

(b) The department shall deposit the total supervisory fees collected pursuant to subsection (1)
into the state special revenue account established in subsection (2)(a).

46-23-1032. Federal forfeiture funds -- use. (1) Money forfeited under federal law and
provided to the department of corrections may be deposited in an account in the federal special
revenue fund.

(2) Money from federal forfeiture funds deposited in the account may be used for training
probation and parole officers, for the purchase of equipment for probation and parole officers, or
for other criminal justice purposes upon appropriation by the legislature.

MISCELLANEOUS STATUTES

41-5-1513. Disposition -- delinquent youth -- restrictions. (1) If a youth is found to be a
delinquent youth, the youth court may enter its judgment making one or more of the following
dispositions:

(a) any one or more of the dispositions provided in 41-5-1512;

(b) subject to 41-5-1504, 41-5-1512(1)(0)(i), and 41-5-1522, commit the youth to the
department for placement in a state youth correctional facility and recommend to the department
that the youth not be released until the youth reaches 18 years of age. The provisions of 41-5-355
relating to alternative placements apply to placements under this subsection (1)(b). The court
may not place a youth adjudicated to be a delinquent youth in a state youth correctional facility
for an act that would be a misdemeanor if committed by an adult unless:

(i) the youth committed four or more misdemeanors in the prior 12 months;

(ii) a psychiatrist or a psychologist licensed by the state or a licensed clinical professional
counselor or a licensed clinical social worker has evaluated the youth and recommends
placement in a state youth correctional facility; and

(iii) the court finds that the youth will present a danger to the public if the youth is not placed
in a state youth correctional facility.

(c) subject to the provisions of subsection (6), require a youth found to be a delinquent youth,
as the result of the commission of an offense that would be a violent offense, as defined in 46-
23-502, if committed by an adult, to register and remain registered as a violent offender pursuant
to Title 46, chapter 23, part 5. The youth court shall retain jurisdiction in a disposition under this
subsection to ensure registration compliance.

(d) in the case of a delinquent youth who has been adjudicated for a sexual offense, as defined
in 46-23-502, and is required to register as a sexual offender pursuant to Title 46, chapter 23, part
5, exempt the youth from the duty to register if the court finds that:

(i) the youth has not previously been found to have committed or been adjudicated for a
sexual offense, as defined in 46-23-502; and

(i1) registration is not necessary for protection of the public and that relief from registration is
in the public's best interest;

(e) in the case of a delinquent youth who is determined by the court to be a serious juvenile
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offender, the judge may specify that the youth be placed in a state youth correctional facility,
subject to the provisions of subsection (2), if the judge finds that the placement is necessary for
the protection of the public. The court may order the department to notify the court within 5
working days before the proposed release of a youth from a youth correctional facility. Once a
youth is committed to the department for placement in a state youth correctional facility, the
department is responsible for determining an appropriate date of release or an alternative
placement.

(2) If a youth has been adjudicated for a sexual offense, as defined in 46-23-502, the youth
court shall:

(a) prior to disposition, order a psychosexual evaluation that must comply with the provisions
of 46-18-111;

(b) designate the youth's risk level pursuant to 46-23-509;

(c) require completion of sexual offender treatment; and

(d) for a youth designated under this section and 46-23-509 as a level 3 offender, impose on
the youth those restrictions required for adult offenders by 46-18-255(2) unless the youth is
approved by the youth court or the department for placement in a home, program, or facility for
delinquent youth. Restrictions imposed pursuant to this subsection (2)(d) terminate when the
jurisdiction of the youth court terminates pursuant to 41-5-205 unless those restrictions are
terminated sooner by an order of the court. However, if a youth's case is transferred to district
court pursuant to 41-5-203, 41-5-206, 41-5-208, or 41-5-1605, any remaining part of the
restriction imposed pursuant to this subsection (2)(d) is transferred to the jurisdiction of the
district court and the supervision of the offender is transferred to the department.

(3) For a youth designated under this section and 46-23-509 as a level 3 offender, the youth
court if the youth is under the youth court's jurisdiction or the department if the youth is under
the department's jurisdiction shall notify in writing the superintendent of the school district in
which the youth is enrolled of the adjudication, any terms of probation or parole, and the facts of
the offense for which the youth was adjudicated, except the name of the victim, and provide a
copy of the court's disposition order to the superintendent.

(4) The court may not order a local government entity to pay for care, treatment, intervention,
or placement. A court may not order a local government entity to pay for evaluation and in-state
transportation of a youth, except as provided in 52-5-109.

(5) The court may not order a state government entity to pay for care, treatment, intervention,
placement, or evaluation that results in a deficit in the annual allocation established for that
district under 41-5-130 without approval from the office of court administrator.

(6) The duration of registration for a youth who is required to register as a sexual or violent
offender must be as provided in 46-23-506, except that the court may, based on specific findings
of fact, order a lesser duration of registration.

History: En. Sec. 34, Ch. 550, L. 1997; amd. Sec. 12, Ch. 532, L. 1999; amd. Sec. 9, Ch. 587, L. 2001; amd.
Sec. 1, Ch. 157, L. 2003; amd. Sec. 11, Ch. 398, L. 2007; amd. Sec. 3, Ch. 483, L. 2007; amd. Sec. 2, Ch. 373, L.
2009; amd. Sec. 9, Ch. 143, L. 2015.

Either remove jail time altogether and make it a civil offense, or at least strike the 2 day
mandatory sentence. Perhaps even max it at 10 days like a disorderly conduct. OPD handles so
many of these cases, it would helpful to get them off our docket. Another option, treat DL


http://leg.mt.gov/bills/mca/46/23/46-23-502.htm
http://leg.mt.gov/bills/mca/46/18/46-18-111.htm
http://leg.mt.gov/bills/mca/46/23/46-23-509.htm
http://leg.mt.gov/bills/mca/46/23/46-23-509.htm
http://leg.mt.gov/bills/mca/46/18/46-18-255.htm
http://leg.mt.gov/bills/mca/41/5/41-5-205.htm
http://leg.mt.gov/bills/mca/41/5/41-5-203.htm
http://leg.mt.gov/bills/mca/41/5/41-5-206.htm
http://leg.mt.gov/bills/mca/41/5/41-5-208.htm
http://leg.mt.gov/bills/mca/41/5/41-5-1605.htm
http://leg.mt.gov/bills/mca/46/23/46-23-509.htm
http://leg.mt.gov/bills/mca/52/5/52-5-109.htm
http://leg.mt.gov/bills/mca/41/5/41-5-130.htm
http://leg.mt.gov/bills/mca/46/23/46-23-506.htm

suspensions for failure to pay fines, etc. different than suspensions that were a result of a DUI
conviction.

61-5-212. Driving while license suspended or revoked -- penalty -- second offense of
driving without valid license or licensing exemption -- seizure of vehicle or rendering
vehicle inoperable. (1) (a) A person commits the offense of driving a motor vehicle without a
valid license or without statutory exemption or during a suspension or revocation period if the
person drives:

(i) a motor vehicle on any public highway of this state at a time when the person's privilege to
drive or apply for and be issued a driver's license is suspended or revoked in this state or any
other state unless the person has obtained a restricted-use driving permit under 61-5-232;

(if) a commercial motor vehicle while the person's commercial driver's license is revoked,
suspended, or canceled in this state or any other state or the person is disqualified from operating
a commercial motor vehicle or from obtaining a commercial driver's license; or

(iii) a motor vehicle on any public highway of this state without possessing a valid driver's
license, as provided in 61-5-102, or without proof of a statutory exemption, as provided in 61-5-
104.

(b) (i) Except as provided in subsection (1)(b)(ii), a person convicted of the offense of driving
a motor vehicle without a valid driver's license or without proof of a statutory exemption for the
second time or driving during a suspension or revocation period shall be punished by
imprisonment for not less than 2 days or more than 6 months and may be fined not more than
$500.

(ii) If the reason for the suspension or revocation was that the person was convicted of a
violation of 61-8-401, 61-8-406, or 61-8-411 or a similar offense under the laws of any other
state or the suspension was under 61-8-402 or 61-8-409 or a similar law of any other state for
refusal to take a test for alcohol or drugs requested by a peace officer who believed that the
person might be driving under the influence, the person shall be punished by imprisonment for a
term of not less than 2 days or more than 6 months or a fine not to exceed $2,000, or both, and in
addition, the court may order the person to perform up to 40 hours of community service.

(2) (a) Upon receiving a record of the conviction of any person under this section upon a
charge of driving a noncommercial vehicle while the person’s driver's license, privilege to drive,
or privilege to apply for and be issued a driver's license was suspended or revoked, the
department shall extend the period of suspension or revocation for an additional 1-year period.

(b) Upon receiving a record of the conviction of any person under this section upon a charge
of driving a commercial motor vehicle while the person's commercial driver's license was
revoked, suspended, or canceled or the person was disqualified from operating a commercial
motor vehicle under federal regulations, the department shall suspend the person’'s commercial
driver's license in accordance with 61-8-802.

(3) The vehicle owned and operated at the time of an offense under this section by a person
whose driver's license is suspended for violating the provisions of 61-8-401, 61-8-402, 61-8-406,
61-8-409, 61-8-410, or 61-8-411 must, upon a person's first conviction, be seized or rendered
inoperable by the county sheriff of the convicted person's county of residence for a period of 30
days.

(4) The sentencing court shall order the action provided for under subsection (3) and shall
specify the date on which the vehicle is to be returned or again rendered operable. The vehicle
must be seized or rendered inoperable by the sheriff within 10 days after the conviction.
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(5) A convicted person is responsible for all costs associated with actions taken under
subsection (3). Joint ownership of the vehicle with another person does not prohibit the actions
required by subsection (3) unless the sentencing court determines that those actions would
constitute an extreme hardship on a joint owner who is determined to be without fault.

(6) A court may not suspend or defer imposition of penalties provided by this section.

No insurance is normally a crime of poverty — the mandatory minimum fines should not apply.

61-6-304. Penalties. (1) Conviction of a first offense under 61-6-301 or 61-6-302 is
punishable by a fine of not less than $250 or more than $500 or by imprisonment in the county
jail for not more than 10 days, or both. A second conviction is punishable by a fine of $350 or by
imprisonment in the county jail for not more than 10 days, or both. A third or subsequent
conviction is punishable by a fine of $500 or by imprisonment in the county jail for not more
than 6 months, or both.

(2) Upon a second or subsequent conviction under 61-6-301 or 61-6-302, the sentencing court
shall order the surrender of the vehicle registration receipt and license plates for the vehicle
operated at the time of the offense if that vehicle was operated by the registered owner or a
member of the registered owner's immediate family or by a person whose operation of that
vehicle was authorized by the registered owner. The court shall report the surrender of the
registration receipt and license plates to the department, which shall immediately suspend the
vehicle's registration. The vehicle's registration status may not be reinstated until proof of
compliance with 61-6-301 is furnished to the department, but if the vehicle is transferred to a
new owner, the new owner is entitled to register the vehicle. The surrendered license plates must
be recycled or destroyed by the court unless the court decides to retain the license plates for the
owner until the registration suspension has been completed or the requirements for a restricted
registration receipt have been met. Upon proof of compliance with 61-6-301 and payment of fees
required under 61-3-333 for replacement license plates and registration decal and under 61-3-341
for a replacement registration receipt, during the period of 90 days from the date of a second
conviction or 180 days from the date of a third or subsequent conviction, the department shall
issue a restricted registration receipt to the offender. A restricted registration receipt limits the
use of the motor vehicle operated at the time of the offense to use solely for employment
purposes until the date indicated on the restricted registration receipt.

(3) Upon a fourth or subsequent conviction under 61-6-301 or 61-6-302, the court shall order
the surrender of the driver's license of the offender, if the vehicle operated at the time of the
offense was registered to the offender or a member of the offender's immediate family. The court
shall send the driver's license, along with a copy of the complaint and the dispositional order, to
the department, which shall immediately suspend the driver's license. The department may not
reinstate a driver's license suspended under this subsection until the registered owner provides
the department proof of compliance with 61-6-301 and the department determines that the
registered owner is otherwise eligible for licensure.

(4) The court may suspend a required fine only upon a determination that the offender is or
will be unable to pay the fine.

(5) A court may not defer imposition of penalties provided by this section.

(6) An offender is considered to have been previously convicted for the purposes of
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sentencing if less than 5 years have elapsed between the commission of the present offense and a
previous conviction.



