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A Bill for an Act entitled: "An Act generally revising sentencing
laws; revising what evidence i1s sufficient to support a criminal
endangerment charge; eliminating district court jurisdiction over a
minor charged with assault with a bodily fluid; revising laws related
to criminal possession of dangerous drugs; revising laws related to
criminal distribution of dangerous drugs; revising laws related to
criminal possession of dangerous drugs with intent to distribute;
revising laws related to criminal production or manufacture of
dangerous drugs; revising sentences that may be imposed by a district
court; revising when a charge may be dismissed after a deferral;
eliminating requirements for a person convicted of a DUl offense to
complete certain chemical dependency education courses; eliminating
the option to sentence a person as a persistent felony offender;
amending sections 45-5-207, 45-5-214, 45-9-101, 45-9-102, 45-9-103,
45-9-110, 46-1-202, 46-13-110, 46-18-201, 46-18-204, 46-18-222,
53-30-403, 61-5-208, 61-8-407, 61-8-410, 61-8-732, and 61-11-101,
MCA; repealing sections 45-9-208, 45-10-108, 46-13-108, 46-18-501,
and 46-18-502, MCA; providing an effective date; and providing an
applicability date.”

Be i1t enacted by the Legislature of the State of Montana:
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Section 1. Section 45-5-207 , MCA, i1s amended to read:

"45-5-207. Criminal endangerment -- penalty. (1) A person who
knowingly engages in conduct that creates a substantial risk of death
or serious bodily injury to another commits the offense of criminal
endangerment. This conduct includes but is not limited to knowingly
placing in a tree, log, or any other wood any steel, iron, ceramic,
or other substance for the purpose of damaging a saw or other wood
harvesting, processing, or manufacturing equipment.

(2) A high blood alcohol concentration, as defined in 61-8-407,

alone is not sufficient to support a criminal endangerment charge.

(3) A person convicted of the offense of criminal
endangerment shall be fined an amount not to exceed $50,000 or
imprisoned in the state prison for a term not to exceed 10 years, or

both."
{Internal References to 45-5-207:

40-15-102x 9/5 }

Section 2. Section 45-5-214 , MCA, is amended to read:

"45-5-214. Assault with bodily fluid. (1) A person commits the
offense of assault with a bodily fluid if the person purposely causes
one of the person®s bodily fluids to make physical contact with:

(a) a law enforcement officer, a staff person of a correctional
or detention facility, or a health care provider, as defined iIn
50-4-504, including a health care provider performing emergency
services, while the health care provider is acting in the course and

scope of the health care provider®s profession and occupation:
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(i) during or after an arrest for a criminal offense;

(i1) while the person is iIncarcerated in or being transported
to or from a state prison, a county, city, or regional jail or
detention facility, or a health care facility; or

(iii) if the person is a minor, while the youth is detained in
or being transported to or from a county, city, or regional jail or
detention facility or a youth detention facility, secure detention
facility, regional detention facility, short-term detention center,
state youth correctional facility, health care facility, or shelter
care facility; or

(b) an emergency responder.

(2) A person convicted of the offense of assault with a bodily
fluid shall be fined an amount not to exceed $1,000 or incarcerated
in a county jail or a state prison for a term not to exceed 1 year,
or both.

(3) The youth court has jurisdiction of any violation of this

section by a minors—unless—the-chargetsfiHledin-district-court;,—in

(4) As used in this section, the following definitions apply:

(a) "Bodily fluid” means any bodily secretion, including but
not limited to feces, urine, blood, and saliva.

(b) "Emergency responder’™ means a licensed medical services
provider, law enforcement officer, firefighter, volunteer
firefighter or officer of a nonprofit volunteer fire company,
emergency medical technician, emergency nurse, ambulance operator,

provider of civil defense services, or any other person who in good
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faith renders emergency care or assistance at a crime scene or the
scene of an emergency or accident.”

{Internal References to 45-5-214: None.}

Section 3. Section 45-9-101 , MCA, is amended to read:

"45-9-101. Criminal distribution of dangerous drugs. (1)
Except as provided in Title 50, chapter 46, a person commits the
offense of criminal distribution of dangerous drugs if the person
sells, barters, exchanges, gives away, or offers to sell, barter,
exchange, or give away any dangerous drug, as defined in 50-32-101.

A person convicted of criminal distribution of marijuana in an amount

less than 60 grams shall be fined not more than $5,000 or imprisoned

for not more than 5 years.

(2) A person convicted of criminal distribution of a narcotic
drug, as defined In 50-32-101(19)(d), or an opiate, as defined iIn
50-32-101, shall be imprisoned In the state prison for a term of not
less than 2 years or more than life and may be fined not more than
$50,000, except as provided in 46-18-222.

(3) (@) A person convicted of criminal distribution of a
dangerous drug included in Schedule 1 or Schedule Il pursuant to
50-32-222 or 50-32-224, except marijuana or tetrahydrocannabinol,
who has a prior conviction for criminal distribution of such a drug
shall be imprisoned in the state prison for a term of not less than
10 2 years or more than life and may be fined not more than $50,000,
except as provided In 46-18-222.

(b) Upon a third or subsequent conviction for criminal
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distribution of such a drug, the person shall be imprisoned in the
state prison for a term of not less than 20 years or more than life
and may be fined not more than $50,000, except as provided in
46-18-222.

(c) The exception for marijuana or tetrahydrocannabinol in
subsection (3)(a) does not apply to synthetic cannabinoids listed as
dangerous drugs in 50-32-222.

(4) A person convicted of criminal distribution of dangerous

drugs involving giving away or sharing any dangerous drug, as defined

in 50-32-101 shall be sentenced as provided In 45-9-102.

€4)(5) A person convicted of criminal distribution of
dangerous drugs not otherwise provided for in subsection (2), (3),
or €5)(6) shall be imprisoned iIn the state prison for a term of not
less than 1—ear 2 years or more than life or be fined an amount of

not more than $50,000, or both, except as provided in 46-18-222.

€5)(6) A person who was an adult at the time of distribution
and who is convicted of criminal distribution of dangerous drugs to
a minor shall be sentenced as follows:

(a) If convicted pursuant to subsection (2), the person shall
be imprisoned in the state prison for not less than 4 2 years or more
than life and may be fined not more than $50,000, except as provided
in 46-18-222.

(b) If convicted of the distribution of a dangerous drug
included in Schedule 1 or Schedule Il pursuant to 50-32-222 or
50-32-224 and if previously convicted of such a distribution, the

person shall be imprisoned in the state prison for not less than 20
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2 years or more than life and may be fined not more than $50,000, except
as provided in 46-18-222.

(c) If convicted of the distribution of a dangerous drug
included in Schedule 1 or Schedule Il pursuant to 50-32-222 or
50-32-224 and if previously convicted of two or more such
distributions, the person shall be imprisoned in the state prison for
not less than 40 years or more than life and may be fined not more
than $50,000, except as provided in 46-18-222.

(d) If convicted pursuant to subsection €4)(5), the person
shall be imprisoned In the state prison for not less than 2 years or
more than life and may be fined not more than $50,000, except as
provided in 46-18-222.

€6)(7) Practitioners, as defined In 50-32-101, and agents
under their supervision acting in the course of a professional

practice are exempt from this section.™
{Internal References to 45-9-101:

41-3-102 41-5-206 45-9-109 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206

45-9-206 46-18-205 46-18-231 }

Section 4. Section 45-9-102 , MCA, is amended to read:

"45-9-102. Criminal possession of dangerous drugs. (1) Except
as provided in Title 50, chapter 46, a person commits the offense of
criminal possession of dangerous drugs 1f the person possesses any
dangerous drug, as defined in 50-32-101.

(2) (a) Aperson convicted of a fFirst offense under this section
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is guilty of a misdemeanor and shall be punished by a fine of not less

than $100 or more than $500 and by imprisonment in the county jail

for not more than 6 months. The minimum fine must be imposed as a

condition of a suspended or deferred sentence.

(b) A person convicted of a second offense under this section,

except as provided in subsection (3), is guilty of a misdemeanor and

shall be punished by a fine of not less than $500 or more than $1000

and by imprisonment in the county jail for not more than 1 year. The

minimum Fine must be imposed as a condition of a suspended or deferred

sentence.

(c) A person convicted of a third or subsequent offense under

this section, except as provided in subsection (3), is guilty of a

felony and shall be imprisoned in the county jail for a term of not

less than 1 year or in the state prison for a term not to exceed 5

years or be fined an amount not to exceed $50,000, or both.

2)(3) A person convicted of criminal possession of marijuana
or its derivatives In an amount the aggregate weight of which does
not exceed 60 grams of marijuana or 1 gram of hashish iss—Forthe Ffirst
offFense; guilty of a misdemeanor and shall be punished by a fine of

not less than $100 or more than $500 and by imprisonment in the county

jail for not more than 6 months. The minimum fine must be Imposed as

a condition of a suspended or deferred sentence. A-persen—convicted
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€5)(4) (@) A person convicted of a seeend third or subsequent

offense of criminal possession of methamphetamine shall be punished
by:

(i) imprisonment for a term not to exceed 5 years or by a fine
not to exceed $50,000, or both; or

(i1) commitment to the department of corrections for placement
in an appropriate correctional facility or program for a term of not
less than 3 years or more than 5 years. If the person successfully
completes a residential methamphetamine treatment program operated
or approved by the department of corrections during the first 3 years
of a term, the remainder of the term must be suspended. The court may
also impose a fine not to exceed $50,000.

(b) During the first 3 years of a term under subsection

SEaGH ()@@)1), the department of corrections may place the

person In a residential methamphetamine treatment program operated
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or approved by the department of corrections or in a correctional
facility or program. The residential methamphetamine treatment
program must consist of time spent in a residential methamphetamine
treatment facility and time spent in a community-based prerelease
center.

(c) The court shall, as conditions of probation pursuant to
subsection )& (4)(a), order:

(i) the person to abide by the standard conditions of probation
established by the department of corrections;

(i1) payment of the costs of imprisonment, probation, and any
methamphetamine treatment by the person if the person is financially
able to pay those costs;

(i11) that the person may not enter an establishment where
alcoholic beverages are sold for consumption on the premises or where
gambling takes place;

(iv) that the person may not consume alcoholic beverages;

(v) the person to enter and remain in an aftercare program as
directed by the person®s probation officer; and

(vi) the person to submit to random or routine drug and alcohol

testing.

EH(5) A person convicted of a first violation under this

section i1s presumed to be entitled to a deferred imposition of
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sentence of Imprisonment.
€8)(6) Ultimate users and practitioners, as defined iIn
50-32-101, and agents under their supervision acting in the course

of a professional practice are exempt from this section.”

{Internal References to 45-9-102:
41-5-206 45-9-108 45-9-127 46-18-205

46-18-231  53-1-203 80-18-111 }

Section 5. Section 45-9-103 , MCA, is amended to read:

"45-9-103. Criminal possession with intent to distribute. (1)
Except as provided in Title 50, chapter 46, a person commits the
offense of criminal possession with intent to distribute if the person
possesses with intent to distribute any dangerous drug as defined in

50-32-101.

3>(2) A person convicted of criminal possession with intent

to distribute not-otherwiseprovidedForin-subsection2) shall be

imprisoned In the state prison for a term of not more than 20 years

or be fined an amount not to exceed $50,000, or both.
) (3) Practitioners, as defined in 50-32-101, and agents
under their supervision acting in the course of a professional

practice are exempt from this section.”

{Internal References to 45-9-103:
41-5-206 45-9-108 45-9-206 45-9-206
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45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206

46-18-205  46-18-231 80-18-111 }

Section 6. Section 45-9-110 , MCA, is amended to read:

"45-9-110. Criminal production or manufacture of dangerous
drugs. (1) Except as provided in Title 50, chapter 46, a person commits
the offense of criminal production or manufacture of dangerous drugs
iT the person knowingly or purposely produces, manufactures,
prepares, cultivates, compounds, or processes a dangerous drug, as
defined in 50-32-101.

(2) A person convicted of criminal production or manufacture
of a—narecoticdrugs—asdefinred i 50-32-101(19) () oFanopiates;—as
deFined#nr-50-32-101; dangerous drugs, as defined in 50-32-101, shall

be imprisoned in the state prison for a term of not less than 5 years

or more than life and may be fined not more than $50,000, except as

provided in 46-18-222.

3 sctod of criminal producti .
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(3) A person convicted of criminal production or

manufacture of marijuanas or tetrahydrocannabinols—er—a—dangerous
drug-notreferred—toin-subsections2)—and3) shall be iImprisoned

in the state prison for a term not to exceed 10 years and may be fined

not more than $50,000, except that if the dangerous drug is marijuana
and the total weight is more than a pound or the number of plants is
more than 30, the person shall be imprisoned in the state prison for
not less than 2 5 years or more than life and may be fined not more
than $50,000. "Weight' means the weight of the dry plant and includes
the leaves and stem structure but does not include the root structure.
A person convicted under this subsection who has a prior conviction
that has become final for criminal production or manufacture of a drug
under this subsection shall be imprisoned in the state prison for a
term not to exceed twice that authorized for a first offense under
this subsection and may be fined not more than $100,000.
€5)(4) Practitioners, as defined In 50-32-101, and agents

under their supervision acting in the course of a professional

practice are exempt from this section.”
{Internal References to 45-9-110:

41-3-102 41-5-206 45-9-108 45-9-132
45-9-132 45-9-132 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206
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45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206
45-9-206 45-9-206 45-9-206 45-9-206

70-24-321  70-33-321 80-18-111 }

Section 7. Section 46-1-202 , MCA, i1s amended to read:

"46-1-202. Definitions. As used in this title, unless the
context requires otherwise, the following definitions apply:

(1) Advanced practice registered nurse'™ means an individual
certified as an advanced practice registered nurse provided for iIn
37-8-202, with a clinical specialty in psychiatric mental health
nursing.

(2) “Arraignment’ means the formal act of calling the defendant
into open court to enter a plea answering a charge.

(3) "Arrest' means taking a person into custody in the manner
authorized by law.

(4) "Arrest warrant” means a written order from a court
directed to a peace officer or to some other person specifically named
commanding that officer or person to arrest another. The term includes
the original warrant of arrest and a copy certified by the issuing
court.

(5) "Bail™ means the security given for the primary purpose of
ensuring the presence of the defendant in a pending criminal
proceeding.

(6) 'Charge'™ means a written statement that accuses a person
of the commission of an offense, that is presented to a court, and

that is contained in a complaint, information, or indictment.
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(7) Conviction”™ means a judgment or sentence entered upon a
guilty or nolo contendere plea or upon a verdict or finding of guilty
rendered by a legally constituted jury or by a court of competent
jurisdiction authorized to try the case without a jury.

(8) "Court” means a place where justice is judicially
administered and includes the judge of the court.

(9) “Included offense™ means an offense that:

(a) is established by proof of the same or less than all the
facts required to establish the commission of the offense charged;

(b) consists of an attempt to commit the offense charged or to
commit an offense otherwise included iIn the offense charged; or

(c) differs from the offense charged only in the respect that
a less serious injury or risk to the same person, property, or public
interest or a lesser kind of culpability suffices to establish its
commission.

(10) "Judge' means a person who is vested by law with the power
to perform judicial functions.

(11) Judgment'™ means an adjudication by a court that the
defendant is guilty or not guilty, and if the adjudication is that
the defendant is guilty, it includes the sentence pronounced by the
court.

(12) Make available for examination and reproduction’ means to
make material and information that is subject to disclosure available
upon request at a designated place during specified reasonable times
and to provide suitable facilities or arrangements for reproducing

it. The term does not mean that the disclosing party is required to
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make copies at its expense, to deliver the materials or information
to the other party, or to supply the facilities or materials required
to carry out tests on disclosed items. The parties may by mutual
consent make other or additional arrangements.

(13) "New trial’™ means a reexamination of the issue in the same
court before another jury after a verdict or finding has been
rendered.

(14) Notice to appear'™ means a written direction that is issued
by a peace officer and that requests a person to appear before a court
at a stated time and place to answer a charge for the alleged
commission of an offense.

(15) "Offense™ means a violation of any penal statute of this
state or any ordinance of i1ts political subdivisions.

(16) "Parole'™ means the release to the community of a prisoner
by a decision of the board of pardons and parole prior to the
expiration of the prisoner®s term subject to conditions imposed by
the board of pardons and parole and the supervision of the department
of corrections.

(17) "Peace officer”™ means any person who by virtue of the
person®s office or public employment is vested by law with a duty to
maintain public order and make arrests for offenses while acting

within the scope of the person®s authority.
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9)(18) "Place of trial” means the geographical location and
political subdivision in which the court that will hear the cause is
situated.

20> (19) "Preliminary examination™ means a hearing before a
judge for the purpose of determining iIf there is probable cause to
believe a felony has been committed by the defendant.

21)(20) "Probation™ means release by the court without
imprisonment of a defendant found guilty of a crime. The release is
subject to the supervision of the department of corrections upon
direction of the court.

22)(21) "Prosecutor™ means an elected or appointed attorney

who is vested by law with the power to initiate and carry out criminal

proceedings on behalf of the state or a political subdivision.
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£23>)(22) "Same transaction'™ means conduct consisting of a
series of acts or omissions that are motivated by:

(a) a purpose to accomplish a criminal objective and that are
necessary or incidental to the accomplishment of that objective; or

(b) a common purpose or plan that results in the repeated
commission of the same offense or effect upon the same person or the
property of the same person.

£24)(23) "Search warrant'” means an order that is:

(a) 1iIn writing;

(b) i1n the name of the state;

(c) signed by a judge;

(d) a particular description of the place, object, or person
to be searched and the evidence, contraband, or person to be seized;
and

(e) directed to a peace officer and commands the peace officer
to search for evidence, contraband, or persons.

£25)(24) "Sentence'" means the judicial disposition of a
criminal proceeding upon a plea of guilty or nolo contendere or upon
a verdict or finding of guilty.

£26)(25) "Statement' means:

(a) a writing signed or otherwise adopted or approved by a
person;

(b) a video or audio recording of a person®s communications or
a transcript of the communications; and

(c) a writing containing a summary of a person®s oral

communications or admissions.
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21 (26) "Summons' means a written order issued by the court
that commands a person to appear before a court at a stated time and
place to answer a charge for the offense set forth in the order.

£28)(27) "Superseded notes' means handwritten notes, including
field notes, that have been substantially incorporated into a
statement. The notes may not be considered a statement and are not
subject to disclosure except as provided iIn 46-15-324.

29)(28) "Temporary road block'™ means any structure, device, or
means used by a peace officer for the purpose of controlling all
traffic through a point on the highway where all vehicles may be slowed
or stopped.

30)(29) "Witness'™ means a person whose testimony is desired iIn
a proceeding or investigation by a grand jury or in a criminal action,
prosecution, or proceeding.

EH(30) "Work product' means legal research, records,
correspondence, reports, and memoranda, both written and oral, to the

extent that they contain the opinions, theories, and conclusions of

the prosecutor, defense counsel, or their staff or investigators.”
{Internal References to 46-1-202:

1-1-207 7-16-2322 7-32-201 7-32-201
44-2-117 44-2-801 44-4-401 44-11-303
45-5-501 45-8-209 80-7-1019 87-6-202

87-6-206 all ok 9/5 }

Section 8. Section 46-13-110 , MCA, is amended to read:
"46-13-110. Omnibus hearing. (1) Within a reasonable time
following the entry of a not guilty plea but not less than 30 days

before trial, the court shall hold an omnibus hearing.
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(2) The purpose of the hearing is to expedite the procedures
leading up to the trial of the defendant.

(3) The presence of the defendant is not required, unless
ordered by the court. The prosecutor and the defendant”s counsel shall
attend the hearing and must be prepared to discuss any pretrial matter
appropriate to the case, including but not limited to:

(a) joinder and severance of offenses or defendants,
46-11-404, 46-13-210, and 46-13-211;

(b) double jeopardy, 46-11-410, 46-11-503, and 46-11-504;

(c) the need for exclusion of the public and for sealing records
of any pretrial proceedings, 46-11-701;

(d) notification of the existence of a plea agreement,
46-12-211;

(e) disclosure and discovery motions, Title 46, chapter 15,
part 3;

() notice of reliance on certain defenses, 46-15-323;

H(g) motion to suppress, 46-13-301 and 46-13-302;
& (h) motion to dismiss, 46-13-401 and 46-13-402;
(1) motion for change of place of trial, 46-13-203 through

46-13-205;
d({) reasonableness of bail, Title 46, chapter 9; and
(k) stipulations.
(4) At the conclusion of the hearing, a court-approved

memorandum of the matters settled must be signed by the court and
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counsel and filed with the court.

(5) Any motions made pursuant to subsections (1) through (3)
may be ruled on by the court at the time of the hearing, where
appropriate, or may be scheduled for briefing and further hearing as

the court considers necessary."

{Internal References to 46-13-110:
41-5-1502  46-13-108 46-14-311 all ok 9/5

}

Section 9. Section 46-18-201 , MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) (a) Whenever a
person has been found guilty of an offense upon a verdict of guilty
or a plea of guilty or nolo contendere, a sentencing judge may defer
imposition of sentence, except as otherwise specifically provided by
statute, for a period:

(i) not exceeding 1 year for a misdemeanor or for a period not
exceeding 3 years for a felony; or

(i1) not exceeding 2 years for a misdemeanor or for a period not
exceeding 6 years for a felony if a financial obligation is imposed
as a condition of sentence for either the misdemeanor or the felony,
regardless of whether any other conditions are imposed.

(b) Except as provided in 46-18-222, imposition of sentence in
a felony case may not be deferred in the case of an offender who has
been convicted of a felony on a prior occasion, whether or not the
sentence was imposed, imposition of the sentence was deferred, or
execution of the sentence was suspended.

(2) Whenever a person has been found guilty of an offense upon

20 LC jOO03



Unofficial Draft Copy

As of: September 19, 2016 (1:19PM)
LCj003

a verdict of guilty or a plea of guilty or nolo contendere, a
sentencing judge may suspend execution of sentence, except as
otherwise specifically provided by statute, for a period up to the
maximum sentence allowed or for a period of 6 months, whichever is
greater, for each particular offense.

(3) (@) Whenever a person has been found guilty of an offense
upon a verdict of guilty or a plea of guilty or nolo contendere, a
sentencing judge may impose a sentence that may include:

(i) a fine as provided by law for the offense;

(i1) payment of costs, as provided in 46-18-232, or payment of
costs of assigned counsel as provided in 46-8-113;

(i11) a term of incarceration, as provided in Title 45 for the
offense, at a county detention center or at a state prison to be
designated by the department of corrections;

(iv) commitment of:

(A) an offender not referred to in subsection (3)(a)(iv)(B) to
the department of corrections, with a recommendation for placement
in an appropriate correctional facility or program; however, all but
the First 5 years of the commitment to the department of corrections
must be suspended, except as provided in 45-5-503(4), 45-5-507(5),
45-5-601(3), 45-5-602(3), 45-5-603(2)(b), and 45-5-625(4); or

(B) a youth transferred to district court under 41-5-206 and
found guilty in the district court of an offense enumerated in
41-5-206 to the department of corrections for a period determined by
the court for placement in an appropriate correctional facility or

program;
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1 (v) chemical treatment of sexual offenders, as provided in

45-5-512, if applicable, that is paid for by and for a period of time
determined by the department of corrections, but not exceeding the
period of state supervision of the person; or

o) (vi) any combination of subsections (2) and (3)(a)(i)
through S&@E@0H )@ V).

(b) A court may permit a part or all of a fine to be satisfied
by a donation of food to a food bank program.

(4) When deferring imposition of sentence or suspending all or
a portion of execution of sentence, the sentencing judge may impose
upon the offender any reasonable restrictions or conditions during
the period of the deferred imposition or suspension of sentence.
Reasonable restrictions or conditions imposed under subsection
(1) (@) or (2) may include but are not limited to:

(a) limited release during employment hours as provided in
46-18-701;

(b) incarceration in a detention center not exceeding 180 days;

(c) conditions for probation;

(d) payment of the costs of confinement;

22 LC j003



Unofficial Draft Copy

As of: September 19, 2016 (1:19PM)
LCj003

(e) payment of a fine as provided in 46-18-231;
() payment of costs as provided in 46-18-232 and 46-18-233;
(g) payment of costs of assigned counsel as provided in

46-8-113;

) (h) with the-approval-oftheprerecleasecenterorprereclease
proegram-and confirmation by the department of corrections that space

is available and that the offender is a suitable candidate, an order

that the offender be placed In a prerelease—center—orprerelease

chemical dependency treatment program for a period not to exceed 1

year;

(i) community service;

do(J) home arrest as provided in Title 46, chapter 18, part

10;

D (Kk) payment of expenses for use of a judge pro tempore or
special master as provided in 3-5-116;

) (1)  with the approval of the department of corrections and
with a signed statement from an offender that the offender-s
participation In the boot camp incarceration program is voluntary,
an order that the offender complete the boot camp incarceration
program established pursuant to 53-30-403;

H)(m) participation in a day reporting program provided for
in 53-1-203;

€o)(n) participation in the 24/7 sobriety and drug monitoring
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program provided for in Title 44, chapter 4, part 12, for a violation
of 61-8-465, a second or subsequent violation of 61-8-401, 61-8-406,
or 61-8-411, or a second or subsequent violation of any other statute
that imposes a jail penalty of 6 months or more if the abuse of alcohol
or dangerous drugs was a contributing factor in the commission of the
crime or for a violation of any statute involving domestic abuse or
the abuse or neglect of a minor if the abuse of alcohol or dangerous
drugs was a contributing factor in the commission of the crime
regardless of whether the charge or conviction was for a first,
second, or subsequent violation of the statute;

{p)(0) participation in a restorative justice program approved
by court order and payment of a participation fee of up to $150 for
program expenses If the program agrees to accept the offender;

€D (p) any other reasonable restrictions or conditions
considered necessary for rehabilitation or for the protection of the
victim or society; or

(q) any combination of the restrictions or conditions
listed In subsections (4)(a) through ¢ (4)(p)-

(5) In addition to any other penalties imposed, if a person has
been found guilty of an offense upon a verdict of guilty or a plea
of guilty or nolo contendere and the sentencing judge finds that a
victim, as defined in 46-18-243, has sustained a pecuniary loss, the
sentencing judge shall, as part of the sentence, require payment of
full restitution to the victim, as provided in 46-18-241 through
46-18-249, whether or not any part of the sentence is deferred or

suspended.
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(6) In addition to any of the penalties, restrictions, or
conditions imposed pursuant to subsections (1) through (5), the
sentencing judge may include the suspension of the license or driving
privilege of the person to be imposed upon the failure to comply with
any penalty, restriction, or condition of the sentence. A suspension
of the license or driving privilege of the person must be accomplished
as provided in 61-5-214 through 61-5-217.

(7) In imposing a sentence on an offender convicted of a sexual
or violent offense, as defined in 46-23-502, the sentencing judge may
not waive the registration requirement provided in Title 46, chapter
23, part 5.

(8) If a felony sentence includes probation, the department of
corrections shall supervise the offender unless the court specifies
otherwise.

(9) When imposing a sentence under this section that includes

incarceration in a detention facility or in state prison, as defined

in 53-30-101, the court shall provide credit for time served by the

offender before trial or before sentencing.

€9)(10) As used in this section, "dangerous drug™ has the

meaning provided in 50-32-101."

{Internal References to 46-18-201:
41-5-208 * 41-5-2510 45-6-106 46-8-114
46-18-104  46-18-202 46-18-219  46-18-222
46-18-241  46-18-241 46-23-215  53-1-203
53-1-203 53-1-203 53-30-403a 61-5-214

61-5-214 61-5-214 61-8-732 }

Section 10. Section 46-18-204 , MCA, is amended to read:
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"46-18-204. Dismissal after deferred imposition. (1) Whenever
the court has deferred the imposition of sentence and after
termination of the time period during which imposition of sentence
has been deferred or upon termination of the time remaining on a
deferred sentence under 46-18-208:

(a) for a felony conviction, the court, upon motion of the

court, the defendant, or the defendant®"s attorney, the court shall

allow the defendant to withdraw a plea of guilty or nolo contendere

or shall strike the verdict of guilty from the record and order that
the charge or charges against the defendant be dismissed provided that
a petition for revocation under 46-18-203 has not been filed; or

(b) for a misdemeanor conviction, upon motion of the court, the
defendant, or the defendant®s attorney, the court may allow the
defendant to withdraw a plea of guilty or nolo contendere or may strike
the verdict of guilty from the record and order that the charge or
charges against the defendant be dismissed.

(2) A copy of the order of dismissal must be sent to the
prosecutor and the department of justice, accompanied by a form
prepared by the department of justice and containing identifying
information about the defendant. After the charge is dismissed, all
records and data relating to the charge are confidential criminal
justice information, as defined in 44-5-103, and public access to the
information may be obtained only by district court order upon good
cause shown.™

{Internal References to 46-18-204: None.}
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Section 11. Section 46-18-222 , MCA, is amended to read:

"46-18-222. Exceptions to mandatory minimum sentences,
restrictions on deferred imposition and suspended execution of
sentence, and restrictions on parole eligibility. Mandatory minimum
sentences prescribed by the laws of this state, mandatory life
sentences prescribed by 46-18-219, the restrictions on deferred
imposition and suspended execution of sentence prescribed by
46-18-201(1)(b), 46-18-205, 46-18-221(3), and 46-18-224, and—
46-18-502(3), and restrictions on parole eligibility prescribed by
45-5-503(4) , 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2) (b),
and 45-5-625(4) do not apply if:

(1) the offender was less than 18 years of age at the time of
the commission of the offense for which the offender is to be
sentenced;

(2) the offender"s mental capacity, at the time of the
commission of the offense for which the offender is to be sentenced,
was significantly impaired, although not so impaired as to constitute
a defense to the prosecution. However, a voluntarily induced
intoxicated or drugged condition may not be considered an impairment
for the purposes of this subsection.

(3) the offender, at the time of the commission of the offense
for which the offender is to be sentenced, was acting under unusual
and substantial duress, although not such duress as would constitute
a defense to the prosecution;

(4) the offender was an accomplice, the conduct constituting

the offense was principally the conduct of another, and the offender-”s
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participation was relatively minor;

(5) 1in a case in which the threat of bodily injury or actual
infliction of bodily injury is an actual element of the crime, no
serious bodily injury was inflicted on the victim unless a weapon was
used In the commission of the offense; or

(6) the offense was committed under 45-5-502(3), 45-5-503(4),
45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(b), or
45-5-625(4) and the judge determines, based on the findings contained
in a psychosexual evaluation report prepared by a qualified sexual
offender evaluator pursuant to the provisions of 46-23-509, that
treatment of the offender while incarcerated, while in a residential
treatment facility, or whille in a local community affords a better
opportunity for rehabilitation of the offender and for the ultimate
protection of the victim and society, In which case the judge shall

include in Its judgment a statement of the reasons for its

determination."

{Internal References to 46-18-222:
45-5-102 45-5-103 45-5-202 45-5-210
45-5-222 45-5-222 45-5-302 45-5-303
45-5-401 45-5-503 45-5-503 45-5-503
45-5-503 45-5-507 45-5-601 45-5-602
45-5-603 45-5-603 45-5-625 45-8-404
45-8-404 45-9-101 45-9-101 45-9-101
45-9-101 45-9-101 45-9-101 45-9-101
45-9-102 45-9-103 45-9-109 45-9-110
45-9-110 45-9-110 46-18-201  46-18-205

46-18-205  46-18-205 46-18-219  46-18-221
46-18-221  46-18-221 46-18-223  46-18-224

46-18-224  46-18-226 46-18-226  46-18-502r all others ok 9/5 }

Section 12. Section 53-30-403 , MCA, is amended to read:

"53-30-403. Boot camp incarceration program —- eligibility —-
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rulemaking. (1) The department shall establish a boot camp
incarceration program for offenders incarcerated in a correctional
institution.

(2) In order to be eligible for participation in the boot camp
incarceration program, an inmate:

(a) must be serving a sentence of at least 1 year in a Montana
correctional institution for a felony offense other than a felony
punishable by death, except as provided in 46-18-2014H)-m A1) ;

(b) shall obtain the concurrence of the sentencing court; and

(c) shall pass a physical examination to ensure sufficient
health for participation.

(3) The boot camp incarceration program must include:

(a) as a major component, a strong emphasis on work, physical
activity, physical conditioning, and good health practices;

(b) a strong emphasis on iIntensive counseling and treatment
programming designed to correct criminal and other maladaptive
thought processes and behavior patterns and to instill
self-discipline and self-motivation;

(c) a detailed, clearly written explanation of program goals,
objectives, rules, and criteria that must be provided to, read by,
and signed by all prospective enrollees; and

(d) a maximum enrollment period of 120 days.

(4) (@) Inmate participation in the boot camp incarceration
program must be voluntary. The admission of an inmate to the program
is discretionary with the department, which shall request and

consider the written recommendation of the prosecuting attorney-"s
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office. Enrollment may be revoked only:

(i) at the participant™s request; or

(i1) upon written departmental documentation of a participant”s
failure or refusal to comply with program requirements.

(b) A revocation of program enrollment is not subject to
appeal. An Inmate may not be admitted to the boot camp incarceration
program more than twice.

(5) The department may adopt rules for the establishment and

administration of the boot camp iIncarceration program."
{Internal References to 53-30-403:

46-18-201 53-1-202 }

Section 13. Section 61-5-208 , MCA, is amended to read:

"61-5-208. Period of suspension or revocation -- limitation on
issuance of probationary license -- notation on driver®s license. (1)
The department may not suspend or revoke a driver®s license or
privilege to drive a motor vehicle on the public highways, except as
permitted by law.

(2) (@) Except as provided in 44-4-1205 and 61-2-302 and except
as otherwise provided in this section, a person whose license or
privilege to drive a motor vehicle on the public highways has been
suspended or revoked may not have the license, endorsement, or
privilege renewed or restored until the revocation or suspension
period has been completed.

(b) Subject to 61-5-231 and except as provided in subsection

(4) of this section:
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(i) upon receiving a report of a person®s conviction or
forfeiture of bail or collateral not vacated for a first offense of
violating 61-8-401, 61-8-406, 61-8-411, or 61-8-465, the department
shall suspend the driver”s license or driving privilege of the person
for a period of 6 months;

(i1) upon receiving a report of a person®s conviction or
forfeiture of bail or collateral not vacated for a second offense of
violating 61-8-401, 61-8-406, 61-8-411, or 61-8-465 within the time
period specified in 61-8-734, the department shall suspend the
driver~s license or driving privilege of the person for a period of
1 year and may not issue a probationary license during the period of
suspension unless the person completes at least 45 days of the 1-year
suspension and the report of conviction includes a recommendation
from the court that a probationary driver®s license be issued subject
to the requirements of 61-8-442. If the 1l-year suspension period
passes and the person has not completed a chemical dependency
education-course; treatment, erboth; as required under 61-8-732, the
license suspension remains in effect until the eourseor treatments
oF—boths—are i1s completed.

(ii1) upon receiving a report of a person®s conviction or
forfeiture of bail or collateral not vacated for a third or subsequent
offense of violating 61-8-401, 61-8-406, 61-8-411, or 61-8-465 within
the time period specified in 61-8-734, the department shall suspend
the driver~s license or driving privilege of the person for a period
of 1 year and may not issue a probationary license during the period

of suspension unless the person completes at least 90 days of the
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1-year suspension and the report of conviction includes a
recommendation from the court that a probationary driver®s license
be issued subject to the requirements of 61-8-442. If the l-year
suspension period passes and the person has not completed a chemical
dependency education-course-or treatment, er-beth; as required under
61-8-732, the license suspension remains in effect until the course
oF treatments—er—boths—are i1s completed.

(3) (@) Except as provided in subsection (3)(b), the period of
suspension or revocation for a person convicted of any offense that
makes mandatory the suspension or revocation of the person”s driver-"s
license commences from the date of conviction or forfeiture of bail.

(b) A suspension commences from the last day of the prior
suspension or revocation period if the suspension is for a conviction
of driving with a suspended or revoked license.

(4) If a person is convicted of a violation of 61-8-401,
61-8-406, 61-8-411, or 61-8-465 while operating a commercial motor
vehicle, the department shall suspend the person®s driver®s license
as provided in 61-8-802.

(5) (@) A driver~s license that is issued after a license
revocation to a person described in subsection (5)(b) must be clearly
marked with a notation that conveys the term of the person”s probation
restrictions.

(b) The provisions of subsection (5)(a) apply to a license
issued to a person for whom a court has reported a felony conviction
under 61-8-731, the judgment for which has as a condition of probation

that the person may not operate a motor vehicle unless:
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(i) operation is authorized by the person®s probation officer;
or
(i1) a motor vehicle operated by the person is equipped with an

ignition interlock device."

{Internal References to 61-5-208:
44-4-1205  44-4-1205 50-46-320 61-5-205

61-5-231 61-8-734 }

Section 14. Section 61-8-407 , MCA, is amended to read:

"61-8-407. Definition of alcohol concentration. For purposes
of 16-6-305, 23-2-535, 45-5-207, 67-1-211, and this title, "alcohol
concentration' means either grams of alcohol per 100 milliliters of

blood or grams of alcohol per 210 liters of breath.”
{Internal References to 61-8-407:

23-2-535 67-1-211 67-1-211 }

Section 15. Section 61-8-410 , MCA, is amended to read:

"61-8-410. Operation of vehicle by person under 21 years of age
with alcohol concentration of 0.02 or more. (1) It is unlawful for
a person under the age of 21 who has an alcohol concentration of 0.02
or more to drive or be in actual physical control of a vehicle upon
ways of this state open to the public. Absolute liability, as provided
for in 45-2-104, is imposed for a violation of this section.

(2) Upon a first conviction under this section, a person shall
be punished by a fine of not less than $100 or more than $500.

(3) Upon a second conviction under this section, a person shall

be punished by a fine of not less than $200 or more than $500 and,
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iT the person is 18 years of age or older, by incarceration for not
more than 10 days.

(4) Upon a third or subsequent conviction under this section,
a person shall be punished by a fine of not less than $300 or more
than $500 and, if the person is 18 years of age or older, by
incarceration for not less than 24 consecutive hours or more than 60
days.

(5 In addition to the punishment provided in this section,
regardless of disposition:

(a) the person shall comply with the chemical-dependency—
education—course—and chemical dependency treatment provisions in
61-8-732 as ordered by the court; and

(b) the department shall suspend the person®s driver”s license
for 90 days upon the first conviction, 6 months upon the second
conviction, and 1 year upon the third or subsequent conviction. A
restricted or probationary driver~®s license may not be issued during
the suspension period until the person has paid a license
reinstatement fee in accordance with 61-2-107 and, if the person was
under the age of 18 at the time of the offense, has completed at least
30 days of the suspension period.

(6) A conviction under this section may not be counted as a

prior conviction under 61-8-401 or 61-8-406."

{Internal References to 61-8-410:
45-5-628 46-16-130 50-46-320 50-46-320
50-46-320 61-5-212 61-8-401 61-8-402
61-8-403 61-8-404 61-8-405 61-8-409

61-8-409 61-11-101 }

34 LC joOO3



Unofficial Draft Copy

As of: September 19, 2016 (1:19PM)
LCj003

Section 16. Section 61-8-732 , MCA, is amended to read:

"61-8-732. Driving under influence of alcohol or drugs --
driving with excessive alcohol concentration -- assessment,
education, and treatment required. (1) In addition to the punishments
provided in 61-8-465, 61-8-714, 61-8-722, and 61-8-731, regardless
of disposition, a defendant convicted of a violation of 61-8-401,
61-8-406, 61-8-411, or 61-8-465 shall complete:

(a) a chemical dependency assessment; and

{b)—a—chemical-dependency—education—course;—and

€e)(b) on a second or subsequent conviction for a violation of
61-8-401, 61-8-406, or 61-8-411, except a fourth or subsequent
conviction for which the defendant completes a residential alcohol
treatment program under 61-8-731(2), or as required by subsection (8)
of this section, chemical dependency treatment.

(2) The sentencing judge may, in the judge®s discretion,
require the defendant to complete the chemical dependency assessment
prior to sentencing the defendant. IT the assessment is not ordered
or completed before sentencing, the judge shall order the chemical
dependency assessment as part of the sentence.

(3) The chemical dependency assessment and—the-chemical-
dependency-education-course must be completed at a treatment program
approved by the department of public health and human services and
must be conducted by a licensed addiction counselor. The defendant
may attend a treatment program of the defendant®"s choice as long as
the treatment services are provided by a licensed addiction

counselor. The defendant shall pay the cost of the assessments—the
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education—course; and chemical dependency treatment.

(4) The assessment must describe the defendant®s level of
addiction, if any, and contain a recommendation as to educations
treatments—er—boeth. A defendant who disagrees with the initial
assessment may, at the defendant®s cost, obtain a second assessment
provided by a licensed addiction counselor or a program approved by
the department of public health and human services.

(5) The treatment provided to the defendant at a treatment
program must be at a level appropriate to the defendant"s alcohol or
drug problem, or both, as determined by a licensed addiction counselor
pursuant to diagnosis and patient placement rules adopted by the
department of public health and human services. Upon determination,
the court shall order the defendant™s appropriate level of treatment.
IT more than one counselor makes a determination as provided in this
subsection, the court shall order an appropriate level of treatment
based upon the determination of one of the counselors.

(6) Each counselor providing educationor treatment shall, at
the commencement of the education-or treatment, notify the court that
the defendant has been enrolled in a chemical dependency education
course—or treatment program. If the defendant fails to attend the
education-course-or treatment program, the counselor shall notify the
court of the failure.

(7) A court or counselor may not require attendance at a
self-help program other than at an "open meeting', as that term is
defined by the self-help program. A defendant may voluntarily

participate in self-help programs.
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(8) Chemical dependency treatment must be ordered for a
first-time offender convicted of a violation of 61-8-401, 61-8-406,
61-8-411, or 61-8-465 upon a finding of chemical dependency made by
a licensed addiction counselor pursuant to diagnosis and patient
placement rules adopted by the department of public health and human
services.

(9) (@) On a second or subsequent conviction, the treatment
program provided for in subsection (5) must be followed by monthly
monitoring for a period of at least 1 year from the date of admission
to the program.

(b) If adefendant fails to comply with the monitoring program
imposed under subsection (9)(a), the court shall revoke the suspended
sentence, 1If any, impose any remaining portion of the suspended
sentence, and may include additional monthly monitoring for up to an
additional 1 year.

(10) Notwithstanding 46-18-201(2), whenever a judge suspends a
sentence imposed under 61-8-714 and orders the person to complete
chemical dependency treatment under this section, the judge retains

jurisdiction to impose any suspended sentence for up to 1 year."

{Internal References to 61-8-732:
61-5-208a 61-5-208a 61-5-231 x  61-8-401x *
61-8-401x * 61-8-406x * 61-8-410a 61-8-411 *
61-8-714x 61-8-714 x 61-8-722x 61-8-722 x

61-8-741 x  61-11-101 a}

Section 17. Section 61-11-101 , MCA, is amended to read:
"61-11-101. Report of convictions and suspension or revocation

of driver®s licenses -- surrender of licenses. (1) If a person is
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convicted of an offense for which chapter 5 or chapter 8, part 8, makes
mandatory the suspension or revocation of the driver®s license or
commercial driver~s license of the person by the department, the court
in which the conviction occurs shall require the surrender to it of
all driver~®s licenses then held by the convicted person. The court
shall, within 5 days after the conviction, forward the license and
a record of the conviction to the department. IT the person does not
possess a driver®s license, the court shall indicate that fact in its
report to the department.

(2) A court having jurisdiction over offenses committed under
a statute of this state or a municipal ordinance regulating the
operation of motor vehicles on highways, except for standing or
parking statutes or ordinances, shall forward a record of the
conviction, as defined In 61-5-213, to the department within 5 days
after the conviction. The court may recommend that the department
issue a restricted probationary license on the condition that the
individual comply with the requirement that the person attend and
complete a chemical dependency education-course; treatment, er-beoths
as ordered by the court under 61-8-732.

(3) A court or other agency of this state or of a subdivision
of the state that has jurisdiction to take any action suspending,
revoking, or otherwise limiting a license to drive shall report an
action and the adjudication upon which it Is based to the department
within 5 days on forms furnished by the department.

(4) (@) On a conviction referred to In subsection (1) of a

person who holds a commercial driver®s license or who is required to
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hold a commercial driver®s license, a court may not take any action,
including deferring imposition of judgment, that would prevent a
conviction for any violation of a state or local traffic control law
or ordinance, except a parking law or ordinance, in any type of motor
vehicle, from appearing on the person®s driving record. The
provisions of this subsection (4)(a) apply only to the conviction of
a person who holds a commercial driver®s license or who is required
to hold a commercial driver®s license and do not apply to the
conviction of a person who holds any other type of driver®s license.

(b) For purposes of this subsection (4), "who is required to
hold a commercial driver®s license”™ refers to a person who did not
have a commercial driver®s license but who was operating a commercial
motor vehicle at the time of a violation of a state or local traffic
control law or ordinance resulting in a conviction referred to iIn
subsection (1).

(5) (@) IT aperson who holds a valid registry identification
card issued pursuant to 50-46-307 or 50-46-308 is convicted of or
pleads guilty to any offense related to driving under the influence
of alcohol or drugs when the initial offense with which the person
was charged was a violation of 61-8-401, 61-8-406, 61-8-410, or
61-8-411, the court in which the conviction occurs shall require the
person to surrender the registry identification card.

(b) Within 5 days after the conviction, the court shall forward
the registry identification card and a copy of the conviction to the

department of public health and human services."

{Internal References to 61-11-101:
61-5-307 61-5-307 61-5-308 61-8-442
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61-10-154 }

The following sections of the Montana Code Annotated are repealed:

NEW SECTION. Section 18. {standard} Repealer.

45-9-208. Mandatory dangerous drug information course.
45-10-108. Mandatory dangerous drug information course.
46-13-108. Notice by prosecutor seeking persistent felony

offender status.
46-18-501. Definition of persistent felony offender.

46-18-502. Sentencing of persistent felony offender.

{Internal References to 45-9-208: None.
Internal References to 45-10-108: None.

Internal References to 46-13-108: 46-13-110a
Internal References to 46-18-501: 46-18-502r
Internal References to 46-18-502: 46-18-222a }

NEW SECTION. Section 19. {standard} Effective date. [This

act] i1s effective July 1, 2017.

NEW SECTION. Section 20. {standard} Applicability. [This

act] applies to offenses committed on or after July 1, 2017.

- END -
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Title : Research Analyst
Agency : Legislative Services Division
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