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A Bill for an Act entitled: "An Act establishing a fee to fund

the natural heritage program; requiring applicants with projects

that require an environmental review to pay the fee; amending

sections 75-1-202, 75-1-203, 75-1-205, 75-1-206, 75-1-207, and

90-15-103, MCA; and providing an effective date."

Be it enacted by the Legislature of the State of Montana:

Section 1.  Section 75-1-202, MCA, is amended to read:

"75-1-202.  Agency rules to prescribe fees. Each (1) Except

as provided in subsection (2), each agency of state government

charged with the responsibility of issuing a lease, permit,

contract, license, or certificate under any provision of state

law may adopt rules prescribing fees that must be paid by a

person, corporation, partnership, firm, association, or other

private entity when an application for a lease, permit, contract,

license, or certificate will require an agency to compile an

environmental impact statement as prescribed by 75-1-201 and the

agency has not made the finding under 75-1-205(1)(a). An agency

shall determine whether it will be necessary to compile an

environmental impact statement and assess a fee as prescribed by

this section within any statutory timeframe for issuance of the
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lease, permit, contract, license, or certificate or, if no

statutory timeframe is provided, within 90 days. Except as

provided in 85-2-124, the fee assessed under this section may be

used only to gather data and information necessary to compile an

environmental impact statement as defined in parts 1 through 3. A

fee may not be assessed if an agency intends only to file a

negative declaration stating that the proposed project will not

have a significant impact on the human environment.

(2) Each agency of state government charged with the

responsibility of issuing a lease, permit, contract, license, or

certificate under any provision of state law shall charge fees

required by this subsection that must be paid by a person,

corporation, partnership, firm, association, or other private

entity when an application for a lease, permit, contract,

license, or certificate will require an agency to compile an

environmental review as defined by 75-1-220.

(a) The fee for an environmental assessment is $$$.

(b) The fee for an environmental impact statement is $$$."

{Internal References to 75-1-202:
    75-1-203a    75-1-205a}

Section 2.  Section 75-1-203, MCA, is amended to read:

"75-1-203.  Fee schedule -- maximums. (1) In prescribing

fees to be assessed against applicants for a lease, permit,

contract, license, or certificate as specified in 75-1-202

75-1-202(1), an agency may adopt a fee schedule that may be

adjusted depending upon the size and complexity of the proposed
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project. A fee may not be assessed unless the application for a

lease, permit, contract, license, or certificate will result in

the agency incurring expenses in excess of $2,501 to compile an

environmental impact statement.

(2) The maximum fee that may be imposed by an agency may

not exceed 2% of any estimated cost up to $1 million, plus 1% of

any estimated cost over $1 million and up to $20 million, plus

1/2 of 1% of any estimated cost over $20 million and up to $100

million, plus 1/4 of 1% of any estimated cost over $100 million

and up to $300 million, plus 1/8 of 1% of any estimated cost in

excess of $300 million.

(3) If an application consists of two or more facilities,

the filing fee must be based on the total estimated cost of the

combined facilities. The estimated cost must be determined by the

agency and the applicant at the time the application is filed.

(4) Each agency shall review and revise its rules imposing

fees as authorized by this part at least every 2 years.

(5) In calculating fees under this section, the agency may

not include in the estimated project cost the project sponsor's

property or other interests already owned by the project sponsor

at the time the application is submitted. Any fee assessed may be

based only on the projected cost of acquiring all of the

information and data needed for the environmental impact

statement."

{Internal References to 75-1-203: None.}
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Section 3.  Section 75-1-205, MCA, is amended to read:

"75-1-205.  Collection and use of fees and costs. (1) A

person who applies to a state agency for a permit, license, or

other authorization that the agency determines requires

preparation of an environmental impact statement is responsible

for paying:

(a) the agency's costs of preparing the environmental

impact statement and conducting the environmental impact

statement process if the agency makes a written determination,

based on material evidence identified in the determination, that

there will be a significant environmental impact or a potential

for a significant environmental impact. If a customer fiscal

impact analysis is required under 69-2-216, the applicant shall

also pay the staff and consultant costs incurred by the office of

consumer counsel in preparing the analysis.

(b) a fee as provided in 75-1-202 75-1-202(1) if the agency

does not make the determination provided for in subsection

(1)(a).

(2) Costs payable under subsection (1) include:

(a) the costs of generating, gathering, and compiling data

and information that is not available from the applicant to

prepare the draft environmental impact statement, any

supplemental draft environmental impact statement, and the final

environmental impact statement;

(b) the costs of writing, reviewing, editing, printing, and

distributing a reasonable number of copies of the draft
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environmental impact statement;

(c) the costs of attending meetings and hearings on the

environmental impact statement, including meetings and hearings

held to determine the scope of the environmental impact

statement; and

(d) the costs of preparing, printing, and distributing a

reasonable number of copies of any supplemental draft

environmental impact statement and the final environmental impact

statement, including the cost of reviewing and preparing

responses to public comment.

(3) Costs payable under subsection (1) include:

(a) payments to contractors hired to work on the

environmental impact statement;

(b) salaries and expenses of an agency employee who is

designated as the agency's coordinator for preparation of the

environmental impact statement for time spent performing the

activities described in subsection (2) or for managing those

activities; and

(c) travel and per diem expenses for other agency personnel

for attendance at meetings and hearings on the environmental

impact statement.

(4) (a) Whenever the agency makes the determination in

subsection (1)(a), it shall notify the applicant of the cost of

conducting the process to determine the scope of the

environmental impact statement. The applicant shall pay that

cost, and the agency shall then conduct the scoping process. The
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timeframe in 75-1-208(4)(a)(i) and any statutory timeframe for a

decision on the application are tolled until the applicant pays

the cost of the scoping process.

(b) If the agency decides to hire a third-party contractor

to prepare the environmental impact statement, the agency shall

prepare a list of no fewer than four contractors acceptable to

the agency and shall provide the applicant with a copy of the

list. If fewer than four acceptable contractors are available,

the agency shall include all acceptable contractors on the list.

The applicant shall provide the agency with a list of at least

50% of the contractors from the agency's list. The agency shall

select its contractor from the list provided by the applicant.

(c) Upon completion of the scoping process and subject to

subsection (1)(d), the agency and the applicant shall negotiate

an agreement for the preparation of the environmental impact

statement. The agreement must provide that:

(i) the applicant shall pay the cost of the environmental

impact statement as determined by the agency after consultation

with the applicant. In determining the cost, the agency shall

identify and consult with the applicant regarding the data and

information that must be gathered and studies that must be

conducted.

(ii) the agency shall prepare the environmental impact

statement within a reasonable time determined by the agency after

consultation with the applicant and set out in the agreement.

This timeframe supersedes any timeframe in statute or rule. If
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the applicant and the agency cannot agree on a timeframe, the

agency shall prepare the environmental impact statement within

any timeframe provided by statute or rule.

(iii) the applicant shall make periodic advance payments to

cover work to be performed;

(iv) the agency may order work on the environmental impact

statement to stop if the applicant fails to make advance payment

as required by the agreement. The time for preparation of the

environmental impact statement is tolled for any period during

which a stop-work order is in effect for failure to make advance

payment.

(v) (A) if the agency determines that the actual cost of

preparing the environmental impact statement will exceed the cost

set out in the agreement or that more time is necessary to

prepare the environmental impact statement, the agency shall

submit proposed modifications to the agreement to the applicant;

(B) if the applicant does not agree to an extension of the

time for preparation of the environmental impact statement, the

agency may initiate the informal review process under subsection

(4)(d). Upon completion of the informal review process, the

agreement may be amended only with the consent of the applicant.

(C) if the applicant does not agree with the increased

costs proposed by the agency, the applicant may refuse to agree

to the modification and may also provide the agency with a

written statement providing the reason that payment of the

increased cost is not justified or, if applicable, the reason

7 LC NHP1

DRAFT



Unofficial Draft Copy
As of: May 7, 2018 (1:52pm)

LCNHP1
Draft for Discussion Purposes Only

that a portion of the increased cost is not justified. The

applicant may also request an informal review as provided in

subsection (4)(d). If the applicant provides a written statement

pursuant to this subsection (4)(c)(v)(C), the agreement must be

amended to require the applicant to pay all undisputed increased

cost and 75% of the disputed increased cost and to provide that

the agency is responsible for 25% of the disputed increased cost.

If the applicant does not provide the statement, the agreement

must be amended to require the applicant to pay all increased

costs.

(d)  If the applicant does not agree with costs determined

under subsection (4)(c)(i) or proposed under subsection

(4)(c)(v), the applicant may initiate the informal review process

pursuant to 75-1-208(3). If the applicant does not agree to a

time extension proposed by the agency under subsection (4)(c)(v),

the agency may initiate an informal review by an appropriate

board under 75-1-208(3). The period of time for completion of the

environmental impact statement provided in the agreement is

tolled from the date of submission of a request for a review by

the appropriate board until the date of completion of the review

by the appropriate board. However, the agency shall continue to

work on preparation of the environmental impact statement during

this period if the applicant has advanced money to pay for this

work.

(5)  All Except as provided in subsection (6), all fees and

costs collected under this part must be deposited in the state
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special revenue fund as provided in 17-2-102. All fees and costs

paid pursuant to this part must be and used as provided in this

part. Upon completion of the necessary work, each agency shall

make an accounting to the applicant of the funds expended and

refund all unexpended funds without interest.

(6) Fees collected pursuant to 75-1-202(2) must be deposited

in the natural heritage account established in 90-15-103."

{Internal References to 75-1-205:
 75-1-202 x   75-1-207 x   75-1-208 x   75-1-208x
 75-2-211x  75-20-216x  75-20-216x  76-4-125x
 82-4-122x  82-4-231  x  82-4-231 x   82-4-338x}

Section 4.  Section 75-1-206, MCA, is amended to read:

"75-1-206.  Multiple applications or combined facility. In

cases where a combined facility proposed by an applicant requires

action by more than one agency or multiple applications for the

same facility, the governor shall designate a lead agency to

collect one fee pursuant to this part, to coordinate the

preparation of information required for all environmental impact

statements which may be required, to collect and deposit the fees

required by 75-1-202(2), and to allocate and disburse the

necessary funds to the other agencies which require funds for the

completion of the necessary work."

{Internal References to 75-1-206: None.}

Section 5.  Section 75-1-207, MCA, is amended to read:

"75-1-207.  Major facility siting applications excepted. (1)

Except as provided in subsection (2) subsections (2) and (3), a
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fee as prescribed by this part may not be assessed against any

person, corporation, partnership, firm, association, or other

private entity filing an application for a certificate under the

provisions of the Montana Major Facility Siting Act, Title 75,

chapter 20.

(2)  The department of environmental quality may require

payment of costs under 75-1-205(1)(a) by a person who files a

petition under 75-20-201(5).

(3) The applicant shall pay fees required by 75-1-202(2)."

{Internal References to 75-1-207: None.}

Section 6.  Section 90-15-103, MCA, is amended to read:

"90-15-103.  Funding. (1)(a) There is a natural heritage

account in the state special revenue fund established by 17-2-102

to be administered by the library to fund the natural heritage

program.

(b) Fees collected pursuant to 75-1-202(2) must be deposited

in the account.

(2) The library and each principal data source agency may

apply for and may receive funding from private and public sources

for the purposes of this chapter."

{Internal References to 90-15-103: None.}

NEW SECTION.  Section 7.  {standard} Effective date. [This

act] is effective July 1, 2019.

- END -
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{Name : Joe P. Kolman
Title : Environmental Policy Director
Agency: LSD
Phone : 444-3747
E-Mail: jkolman@mt.gov}
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