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David M. McLean
Ryan C. Willmore
McLEAN & ASSOCIATES, PLLC

3301 Great Northern Ave., Suite 203
Missoula, MT 59808

Telephone; (406) 541-4440
Facsimile: (406) 540-4425
dave@mcleanlawmt.com
ryan(@mcleanlawmt.com

Attorneys for Plaintiffs

MONTANA TWENTIETH JUDICIAL DISTRICT COURT, LAKE COUNTY

MOODYS MARKET, INC.; LIQUID
ENGINEERING CORP.; STIEG RANCH,
LLC; Z INC.; STORY DISTRIBUTING CO.;
VINTON CONSTRUCTION; MONTANA
ROOFING CONTRACTORS ASSOCIATION,
INC.; ACE ROOFING, LLC; CORY SIMONS
CONSTRUCTION, INC.; and NATIONAL
FEDERATION OF INDEPENDENT
BUSINESS;

Plaintiffs,

V.

MONTANA STATE FUND, MONTANA
BOARD OF INVESTMENTS and STATE OF
MONTANA,

Defendants.

Cause No.

VERIFIED COMPLAINT FOR
DECLARATORY JUDGMENT

COME NOW Plaintiffs Moodys Market, Inc., Liquid Engineering Corp., Stieg Ranch,

LLC, Z Inc., Story Distributing Co., Vinton Construction, Montana Roofing Contractors

Association, Inc., Ace Roofing, LLC, Cory Simons Construction, Inc., and National Federation

of Independent Business, by and through their counsel of record, and for their Complaint against

the Defendants state and allege as follows:

PARTIES

1. At all times relevant to this Complaint, Plaintiffs, and/or their members, are

Montana taxpayers and have secured Workers’ Compensation coverage for their employees via
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the Montana State Fund. In addition:

a) Plaintiff Moodys Market, Inc. is a Montana corporation with its principle place of
business in Polson, Montana.

b) Plaintiff Liquid Engineering Corp. is a Montana corporation with its principle
place of business in Billings, Montana.

c) Plaintiff Stieg Ranch, LLC is a Montana limited liability company with its
principle place of business in Billings, Montana,

d) Plaintiff Z Inc. is a Montana corporation with its principle place of business in
Lewistown, Montana.

e} Plaintiff Story Distributing Co. is a Montana corporation with its principle place
of business in Bozeman, Montana.

f) Plaintiff Montana Roofing Contractors Association, Inc. is a Montana corporation
doing business in Bozeman, Montana.

g) Plaintiff Ace Roofing, LLC is a Montana limited liability company with its
principle place of business in Wilsall, Montana,

h)  Plaintiff Cory Simons Construction, Inc. is a Montana cotporation with its
principle place of business in Billings, Montana.

1} Plaintiff National Federation of Independent Business ("NFIB"), is a California
nonprofit mutual benefit corporatic_)n. NFIB is the nation's leading small business
advocacy association, representing members in Washington, DC, and all 50 States
(including over 5,000 in Montana). Founded in 1943 as a nonprofit, nonpartisan
organization, NFIB's mission is 1o promote and protect the rights of its members to own,
operate, and grow their businesses. NFIB represents many small businesses who have
purchased workers compensation insurance through the Montana State Fund, and who
must continue to make payments to the Montana State Fund in order remain in business.

2. Defendant Montana State Fund (“MSF”), pursuant to Montana Code Annotated §

39-71-2313, is a “nonprofit, independent public corporation established for the purpose of
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allowing an option for employers to insure their liability for workers’ compensation and
occupational disease....”

3. Defendant Montana Board of Investments (“BOI”) was created under the laws of
the State of Montana to administer various funds for investment pursuant to the unified
investment program.

4. Defendant State of Montana (“the State”) is taking MSF monies for budgetary
purposes and appropriation, as fire suppression funds or for some other purpose unrelated to
workers compensation or any service rendered to the MSF on behalf those businesses who have
paid insurance premiums into the program and in violation of Montana law.

5. This action seeks a ruling declaring newly enacted statutes and statutory
amendments unconstitutional and to permanently enjoin their enforcement and authorization,
which allows MSF funds held by BOI to be transferred to the Montana Fire Suppression Account
or any other account of the State of Montana.

JURISDICTION AND VENUE

6. This case is brought pursuant to Montana’s Uniform Declaratory Judgment Act
pursuant to Montana Code Annotated § 27-8-101, et. seq.

7. Venue is proper in the Twentieth Judicial District Court, Lake County pursuant to
Montana Code Annotated § 25-2-126.

FACTS AND CLATM BACKGROUND

8. The Montana Legislature intended that MSF be run in a business-like manner. As
with a private insurance company, MSF is solely funded through insurance premiums and
investment income. MSF receives no tax dollars.

9. The Montana statutes governing MSY and its operations are found in Montana
Code Annotated title 39, chapter 71, part 23.

10.  MSF previously filed a Verified Complaint for Declaratory Judgment and

Injunction, which is attached as Exhibit A and incorporated herein as if fully set forth,
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I1.  MSF also submitted two Affidavits in Cause No. ADV-2017-908 in the Montana
First Judicial District Court, Lewis & Clark County captioned as Montana State Fund v. State of
Montana and Montana Board of Investments. These Affidavits affirmed information set forth in
MSF’s case and were submitted by President/CEO of MSF Laurence A. Hubbard and by MSF
Vice President for Corporate Support Mark Barry. These Affidavits are attached and
incorporated herein as Exhibit B and Exhibit C, respectively.

12. MSF has taken a legal position before a tribunal of this State. MSF is now
precluded and estopped from taking a contrary legal position in this case.

13.  Inits Verifted Complaint (Exhibit A} MSF confirmed that the statutory provisions
governing the assets of the MSF include;

a) MSF must be neither more nor less than self-supporting. Its premium rates must

be set annually to ensure the adequate funding of the insurance program. Mont. Code

Ann. § 39-71-2311 (2017).

b) MSF may sue and be sued in its own name, enter into contracts relating to the

administration of MSF, and collect and disburse money. Mont. Code Ann, § 39-71-2316

(2017).

c) MSF's board of directors is vested with full power, authority and jurisdiction over

MSF, and may perform its insurance business “as fully and completely as the governing

body of a private mutual insurance carrier”, subject to regulation by the insurance

commissioner. Mont. Code Ann. § 39-71-2315 (2017).

d) All property and securities acquired through the use of money belonging to MSF,

and interest and dividends are the sole property of MSF and must be used exclusively for

the operations and obligations of MSF. The money collected by MSF may not be used

for any other purpose. Mont. Code Ann. § 39-71-2320 (2017).

e) MSF must include a provision in every insurance policy that incorporates the

restrictions on use and transfer of money provided for in Montana Code Annotated § 39-

71-2320. Mont. Code Ann. § 39-71-2316 (adopted in Chapter 603, 2003 Session Laws,
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eff. May 3, 2003).

f) All premiums, penalties, recoveries by subrogation and other monies must be

deposited in MSF accounts. Mont. Code Ann. § 39-71-2321 (2017).

g) The money coming into MSF must be held in trust for the purpose for which the

money was collected. The funds of MSF may be disbursed by the legislature only if the

entire workers’ compensation act is repealed. Mont. Code Ann. § 39-71-2322 (2017).

h) The MSF board may declare a dividend for policyholders of any surplus in the

account for new fund claims. Mont. Code Ann. § 39-71-2323 (2017).

i) All earnings of MSF must be credited to and become part of MSF funds. Criminal

sanctions attach to direct or indirect efforts secking to make a profit from MSF funds,

Mont. Code Ann, § 39-71-2327 (2017),

14, When Exhibit A was filed, the MSF board of directors had authorized the case via
unanimous vote.

15, After approving and pursuing the lawsuit, the composition of MSF’s Board of
Directors changed when two appointments were made. After the Board’s composition changed,
it elected to discard its legal obligations and duties as directors, reversed course and required that
its own lawsuit set forth in Exhibit A be dismissed.

16.  Despite voluntary dismissal of the case, MSF’s Verified Complaint set forth the
“Legal Foundation and Factual Background” of its case seeking to preclude the wrongful transfer
of MSF funds by the Board of Investments. See Exhibit A, Via verification in its Complaint,
MSF asserted the following:

a) Since at least November 1990 to July 1, 2016, MSF has issued policies of

insurance to all customers that included substantially the following either by policy

language or endorsement: “All the provisions of the workers” compensation and
occupational disease laws of Montana, Administrative Rules of Montana and the State

Fund Underwriting Manual, as amended, or as may be amended, shall be a part of this

policy as fully and completely as if writien herein,” (Emphasis added.)
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b)

Since May 2003, MSF has included an endorsement to its policies as required by

MCA §§ 39-71-2320 and 2316, The endorsement states, in part:

As provided in section 39-71-2320, MCA, all premiums and other money
paid to the Montana State Fund, all property and securities acquired
through the use of money belonging to the Montana State Fund, and all
interest and dividends earned upon money belonging to the Montana State
Fund are the sole property of the Montana State Fund and must be used
exclusively for the operations and obligations of the Montana State Fund.
The money collected by the Montana State Fund for claims for injuries
occurring on or after July 1, 1990, may not be used for any other purpose
and may not be transferred by the legislature to other funds or used for
other programs. However, Montana State Fund money must be invested
by the Board of Investments provided for in section 2-15-1808, MCA, and
subject to the investment agreement with the Board of Investments, the
earnings on investments are the sole property of the Montana State Fund
as provided in section 39-71-2320, MCA. This provision does not modify
or affect the insurance coverage or the benefits provided by this policy.

(Emphasis added.) The statutory mandate that MSF funds will be utilized for operations

and obligations of MSF is therefore a contractual obligation between MSF and the

employers it insures.

c)

d)

Article I, section 31 of the Montana Constitution states, in part;

No...law impairing the obligation of contracts...shall be passed by the
legislature.

The legislative history of 2003 amendments to MCA §§ 39-71-2316, 2320, 2322,

2327 indicates that MSF funds and assets belong to MSF policyholders and cannot be

encumbered by the Legislature. The history further notes that it is not the duty of MSF

policy holders to solve the state’s fiscal problems.

e)

Article VIII, section 13(4) of the Montana Constitution states, in part;

Investment of state compensation insurance fund assets shall be managed
in a fiduciary capacity in the same manner that a prudent expert acting in a
fiduciary capacity and familiar with the circumstances would use in the
conduct of a private insurance organization.
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f) BOI must administer MSF funds and assets consistent with the provisions and
protections of the United States and Montana Constitufions and the statutes of the State of
Montana.

g) BOI holds MSF funds and assets in trust. In addition to Montana Constitutional

direction, Montana statutes indicate that such funds and assets must be administered in

accordance with the prudent expert principle. BOI must administer MSF funds and assets

“solely in the interest of and for the benefit” of MSF. MCA § 17-6-201(1)(c).

h} The MSF funds and assets held by BOI are restricted by law, trust and contract.

Such restrictions preclude treatment of MSF funds and assets as general fund assets.

i) Montana law permits the Board of Investments to charge MSF management fees

calculated upon the actual cost of administering funds and assets under its supervision,

but no more. MCA § 17-6-201(7).

i) At all times prior to the enactment of the newly amended statutes at issue in this

action, MSF has paid the BOI all properly calculated and assessed management fees on

its funds and assets held in trust by BOL

k) MSF paid $334,249 in management fees for BOI's management of MSF assets in

FY 2017.

See Exhibit A.

17. MSF has appropriately set forth the facts and background giving rise the
background to its filing, and to this filing,

18.  In November 2017, a Special Session of the Montana Legislature was called and
conducted. This Special Session was aimed at addressing budgetary issues. As MSF verified in
Exhibit A:

a) The Governor of Montana issued a Proclamation calling a special session of the

Montana Legislature. The Proclamation indicated that fiscal issues in the State of

Montana required attention given general fund shortages due to various factors, including

an unexpectedly expensive forest fire season.
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b) The Proclamation set out the scope of the special session, and included:

Legislation authorizing a management fee on excess investment holdings
of the Montana State Fund to offset state fire costs.
c) Information emanating from the Governor's Office concurrently with the call for a

special session indicated that the proposal, in fact, was intended to:
Charge a 3% management fee for certain State Fund accounts with over $1
billion in assets.
d) The same document stated, under Temporary Revenue Enhancements to Offset
Fire Costs, that the “State Fund 3% Management Rate” would generate $14.648M in
fiscal year 2018 and $15.084M in fiscal year 2019, for a total of $29,732M for the two
years called for in the proposed legislation. These figures are consistent with the figures
provided to the Special Session of the Legislature by the State Budget Director in a Fiscal
Note prepared for SB 4.
e) The Montana press reported that a spokesman for the Governor’s Office verified
that the proposed taking of MSF funds and assets Was to rectify budget shortfalls, as
opposed to pay for an earned management fee;

For the State of Montana, as the largest customer of the Montana State Fund, it
only makes sense that when we run into difficult times, the taxpayers get some of
their investment back.

D In fact, the funds and assets held by BOI on behalf of MSF do not constitute
investments funded by the general citizenry of Montana.

2) MSF does not receive any Montana general fund moneys by way of
appropriations from the Montana legislature. Various State of Montana agencies and
entities are policyholders of MSF. (Approximately 8% of MSK’s total premium.)
Payments from such policyholders to MSF are premiums for workers’ compensation and
occupational disease insurance coverage, not general fund or taxpayer investments in the
operation of MSF. Such premium payments transfer the risk for workers' compensation

and occupational disease claims to MSF as an insurer.
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h) Senate Bill No.4, as passed by the noted Special Session of the Montana
Legislature (“Management Fee Bill”} on November 16, 2017, enacts new Sections in
Montana Code Annotated and amends MCA. § 39-71-2320 (“Management Fee Statutes™),
A copy of the bill as passed is attached as Exhibit 1 (of the Verified Complaint (Exhibit
A)).
i} The Management Fee Statutes separate MSF from other accounts in the portfolio
of BOI, effectively targeting MSF as the only account in the entire portfolio being
subjected to an increased “management fee.”
1) Proper management fees payable by MSF to BOI have been established and paid
consistent with Constitutional and statutory authority and direction. The management fee
requited by the Management Fee Bill and Management Fee Statute bears no relationship
to any legitimate, appropriate, justified or legal asset management fee. No additional
management services are provided by BOI in relation to or exchange for the additional
charges created by the Management Fee Statutes. The management fee required by the
Management Fee Statute is simply a pretext, i.e., an improper taking of MSF assets by
the State of Montana for the benefit of the Montana Fire Suppression Account or other
state accounts for payment of costs and expenses related to fighting fires in the state.
k) Proper notice of this filing has been served upon the Attorney General for the
State of Montana as required by Montana Rule of Civil Procedure 5.1.
See Fxhibit A.
19.  The foregoing verifications made by MSF are true and accurate. MSF and its
Board of Directors had an obligation to pursue the foregoing claim to conclusion given the duties
and obligations owed to policyhelders and those they serve, and, based on actions and directives
from the MSF Board of Directors, have breached their obligations and contractual duties owed to
policyholders.
20,  MSF and its Board of Directors have fiduciary and legal duties and obligation to

ensure funds paid are not utilized for any purpose not solely and exclusively related to its




=T s T~ T L e S N

e s T A T O T N o e T e T T e T N
-~ & th R W N = OO 0 Iy R W N = O

operations and obligations. These obligations have been breached by MSF due to the decisions
made by its Board of Directors

21, BOI has a duty and obligation to ensure MSF funds and assets are used for the
sole interest and benefit of MSF. Allowing transfer of MSF funds and assets breaches these
duties and obligations,

22.  The State of Montana is wrongfully and unconstitutionally asserting control over
and wrongfully effectuating transfer of MSF funds from the BOL

23.  MBSF’s Board of Directors and BOI have certain duties and obligations, including
duties of loyalty and fiduciary duties, to those they serve. MSF, due to the conduct and directive
of its board; MSI”’s Board of Directors; and BOI have breached or will breach their respective
duties and obligations including but not limited to failing to contest the transfer from occurring,
by failing to contest the State’s legal basis for requiring the transfer, and/or by allowing the
transfer to occur.

24.  The purported “management fee” is not calculated or based on actual
administrative costs of administering MSF funds. The “management fee” was instead designed,
and the dollars likely calculated, to provide the State of Montana funding to cure budgetary
issues. The amount charged bears no relationship to any burden MSF has placed on BOL but is
instead proportional to the Legislature’s budgetary shortfall.

25.  The text and legislative history establish MSF funds and assets belonging to MSF
policyholders, including those named as Plaintiffs in this case, and it is not the duty of MSF
policyholders to solve the State’s budgetary or fiscal woes.

26.  The “management fee” is wholly unrelated to any legitimate, appropriate, justified
ot legal asset management service. No additional management services are provided by BOl in
relation to or exchange for the additional charges being manufactured under the Management
Fee Statutes. The purported “management fee” is not a constitutionally VaHd fee. The “fee”
label is simply pretextual and is meant to obscure the reality that the Management Fee Statute

amounts to an outright appropriation of MSF assets—i.e., an unconstitutional taking of private

-10-
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property by the State of Montana for the benefit of the Montana Fire Suppression Account or
other state accounts for payment of costs and expenses related to fighting fires in the state.

27. Despite the foregoing, Plaintiffs are not making monetary claims against the
Defendants at this time other than recovery of attorneys’ fees and costs and instead assert the
non-monetary claims below.

COUNT I: VIOLATION OF MONTANA CONSTITUTION
ARTICLE VIII, SECTION 13 (FIDUCIARY DUTY)

28.  Plaintiffs restate and reallege the allegations contained in Paragraph 1 through 27
above as if fully set forth herein.

29.  Plaintiffs incorporate Exhibit A as if fully set forth herein.

30.  The Management Fee Bill and its imposition of the “management fee” violates
article VIII, section 13 of the Montana Constitution.

31.  Compliance with the Management Fee Bill by BOI and the transfer of the new
“management fee” to the Montana Fire Suppression Account or to other State of Montana
accounts violates MSE’s and BO!’s fiduciary duties and other obligations to its policyholders,
the citizens of the State of Montana, to those who have been injured, and to whom will be injured
that MSF’s funds are intended to protect and assist.

32, BEnforcement of/compliance with the Management Fee Bill by BOT and the
transfer of the new “management fee” to the Montana Fire Suppression Account or to other State
of Montana accounts violates BOT’s fiduciary duties and its obligations to MSF, policyholders,
injured parties and those who will be injured in the future.

33.  The Management Fee Bill and its imposition of the management fee irreparably
harms pblicyholders, and as MSF has previously asserted, MSF is irreparably harmed (See
Exhibit A),

i
1

-11-
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COUNT II: VIOLATION OF MONTANA CONSTITUTION
ARTICLE 11, SECTION 31 AND ARTICLE I, SECTION 10 OF THE UNITED
STATES CONSTITUTION (CONTRACT CLAUSE)

34,  Plaintiffs restate and reallege the allegations confained in Paragraph 1 through 33
above as if fully set forth herein.

35.  The Management Fee Bill and imposition of the “management fee” violates
article 11, section 31 of the Montana Constitution and Article I, Section 10 of the United States
Constitution.

36.  The Management Fee Bill substantially interferes with private contractual rights
because it effectively extinguishes the policyholders’ contractnally guaranteed
contingent/revisionary interest in premiums paid to MSF.

COUNT HI: VIOLATION OF MONTANA CONSTITUTION ARTICLE I
SECTION 29 AND THE FIFTH AMENDMENT OF THE UNITED STATES
CONSTITUTION (TAKING CLAUSE)

37.  Plaintiffs restate and reallege the allegations contained in Paragraph 1 through 36
above as if fully set forth herein.

38.  The funds and assets of MSF held for investment purposes by the BOI are private
funds, to be held in trust and utilized for MSF purposes, and not to be used for the State of
Montana’s budgetary purposes. These funds are not general fund moneys or subject to any right
or interest of the State of Montana.

39.  The Montana Legislature does not have the authority to appropriate private funds
that are restricted by law, trust agreement or contract. MSF funds at issue in this proceeding are
private and so restricted. To the extent it is within the police powers of the state to compel
transfer of such private funds to public use, the State has an obligation to pay just compensation
to MSF for the taking of such funds.

40.  The Management Fee Bill and imposition of the “management fee” constitutes an

unlawful appropriation of private funds by the State of Montana.

-12 -
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41.  The taking of MSF private funds by way of a pretext “management fee” as
mandated by the Management Fee Bill represents a taking without just compensation.

42.  The Management Fee Bill and its imposition of the management fee irreparably
harms Plaintiffs, other similarly situated policyholders, injured workers of Montana, and those
who will sustain injury. Policyholders retain a contingent and or revisionary interest in all
money paid for premiums to MSF, such that they share private and divisible interests in the
corpus of all MSF assets.

The foregoing establishes that the Management Fee Bill and its imposition of the
“management fee” harms Plaintiffs, other similarly situated policyholders, the injured workers of
Montana, and those who will sustain injury in the future that the funds are held in trust to assist
and aid.

WHEREFORE, Plaintiffs request the following relief from the Court:

1. A Declaratory Judgment and Order be issued concluding that the Management
Fee Bill and Management Fee Statutes:

a.  Violate article VIII, section 13 of the Montana Constitution and fiduciary and other

duties owed by Defendants; and/or

b.  Violate article II, section 31 of the Montana Constitution and article 1 section 10 of

the United States Constitution; and/or

¢.  Violate article II, section 29 of the Montana Constitution and the Fifth Amendment

of the Constitution of the United States; and

2. A Declaratory Judgment and Order precluding BOI from transferring funds to the
Montana Fire Suppression Account pursuant to the Management Fee Bill or to any other State of
Montana account, and to the extent such a transfer occurs prior to the conclusion of this suit, that
the State of Montana and BOI immediately return the funds back to MSF, with interest;

3. A Declaratory Judgment and Order precluding the State from seeking transfer or

from exercising control over MSF funds pursuant to the Management Fee Bill, and to the extent

-13-
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such a transfer occurs prior to the conclusion of this suit, that the State of Montana and BOI

immediately return the funds back to MSF, with interest;

4. A Declaratory Judgment and Order awarding Plaintiffs their attorneys’ fees and
costs; and
8 A Declaratory Judgment and Order be issued granting Plaintiffs such other and

further relief the Court dw just and proper.
DATED this ZZ— day of January, 2018,
McLEAN & ASSOCI

TES, PLLC

Attorneys for Plaintiffs

-14 -
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VERIFICATION

STATE OF MONTANA )
'SS.
County of Missoula )

Greg Hertz, being first duly sworn on oath, deposes and states as follows:

That he is the owner of the Moodys Market, Inc., one of the Plaintiffs in this matter, and
is an authorized representative for all Plaintiffs; that he has read the foregoing Complaint, knows
the contents thereof, and that the statements therein are true to the best of his knowledge,
information and belief.

Greg Hertz

SUBSCRIBED AND SWORN TO before me this day of January, 2018.

P &/) - ﬁ/&@/&ﬂdt@w

NOTARY PUBLIC FOR THE,STATE OF MONTANA
Print Notary Name: /—7 o ErS0N

JAN A ANDERSON Rebiding at: ————

NOTARY PUBLIC for ihj [y commission expires:

State of Montana
Residing at Missoula, MT
My Commission Expires

April 13, 2020.
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Bradley J. Luck

Emma L. Mediak

GARLINGTON, LOHN & ROBINSON, PLLP
350 Ryman Street » P. O. Box 7909

Missoula, MT 59807-7909

Telephone (406) 523-2500

Telefax (406) 523-2595

bjluck@garlington.com

elmediak@garlington.com

Attorneys for Plaintiff

Mff‘m : SpAs
YEARKS
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MONTANA FIRST JUDICIAL DISTRICT COURT, LEWIS & CLARK COUNTY

MONTANA STATE FUND,
Plaintiff,
v.

STATE OF MONTANA and MONTANA
BOARD OF INVESTMENTS,

Defendants.

Canse No. I A=, ~ ONehy

MIKE MENAKAN
PRESIDING JUDGE
VERIFIED COMPLAINT FOR
DECLARATORY JUDGMENT
AND INJUNCTION

COMES NOW, Plaintiff Montana State Fund (*MSF”), and for its Complaint

against the Defendants, states and alleges as follows:

JURISDICTION AND VENUE

1. This is an action against the State of Montana (“State™) as well as the

Montana Board of Invesiment (“BOI”) seeking to declare newly enacted statutes and

statutory amendments, which improperly transfer MSF funds held by BOI to the Montana

Fire Suppression Account or other State of Montana accounts, imeonstitutional and to

permanently enjoin their enforcement.

VERIFIED COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTION Page 1

231464

EXHIBIT




2. This Court has jurisdiction over the parties and this action pursuant to the
Uniform Declaratory Judgments Act, Montana Code Annotated § 27-8-101 et seq,
(“MCA") and MCA. § 27~19~161 et seq., which relate to obtaining injunctive relief.

3. Venue is proper in the First Judicial District Court, Lewis and Clark
County. MCA § 25-2-126 (2017).

PARTIES

4. MSFisa “nonpr(zﬁt, independent public corporation established for the
purpose of allowing an option for employers to insure their liability for workers’
compensation and occupational disease . .. .” MCA § 39-71-2313 (2017).

5. The State is a proper party given the challenge to a Legislative enactment
and the request to enjoin its taking and utilization of MSF funds as fire suppression funds
or for other purposes,

6.  Article VIII, section 13 of the Montana Constitution provides for a unified
investment program of various funds, including those of MSE. The BOI was created by
MCA § 2-15-1808, Montana law provides the BOI shall administer the unified
investment program directed by the Montana Constitation. MCA § 17-6-201 (2017).

LEGAL FOUNDATION AND FACTUAL BACKGROUND

7. MSF’s governing statutes are found at MCA title 39, chapter 71, part 23.
The statutory provisions governing the assets of the MSF inelude:

a)  MSF must be neither more nor less than self-supporting. Its

premium rates must be set annually to ensure the adequate funding
of the insurance program. MCA § 39-71-2311 (2017).

VERIFIED COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTION Page 2
2371464




. b)

d)

£)

h)

9.

MSF may sue and be sued in its own name, enter into contracts
relating to the administration of MSF, and colléct and disburse
money. MCA § 39-71-2316 (2017).

MSF’s board of directors is vested with full power, authority and
Jurisdiction over MSF, and may perform its insurance business “as
fully and completely as the governing body of a private mutual
insurance carrier”, subject to regulation by the insurance
commissioner, MCA § 39-71-2315'(2017).

Al property and securities acquired through the use of money
belonging to MSF, and interest and dividends are the sole property
of MSF and must be used exclusively for the operations and
obligations of MSF, The money collected by MSF may not be used
for any other purpose. MCA § 39-71-2320 (2017).

MBSF must include a provision in every insurance policy that
incorporates the restrictions on vse and transfer of money provided
for in MCA § 39-71-2320. MCA § 39-71-2316 (adopted in Chapter
603, 2003 Session Laws, eff. May 3, 2003).

All premiums, penalties, recoveries by subrogation and other monies
must be deposited in MSF accounts. MCA § 39-71-2321 (2017).

The money coming into MSF must be held in trust for the purpose
for which the money was collected. The funds of MSF may be
disbursed by the legislature only if the entire workers® compensation
act is repealed. MCA § 39-71-2322 (2017).

The MSF board may declare a dividend for policyholders of any
surplus in the account for new fund claims. MCA § 39-71-2323 .
(2017).

Al] earnings of MSF must be credited to and become part of MSF
funds. Criminal sanctions aitach to direct or indirect efforts seeking
to make a profit from MSF funds. MCA § 39-71-2327 (2017).

The MSF board of directors has authorized this action,

Since at least November 1990 to July 1, 2016, MSF has issued policies of

insurance to all customers that included substantially the following either by policy

language or endorsement: “All the provisions of the workers® compensation and
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occupational discase laws of Montana, Administrative Rules of Montansa and the State
Fund Underwriting Manual, as amended, or as may be amended, shall be a part of this
policy as fully and completely as if written herein.” (Emphasis added.,)

10.  Since May 2003, MSF has included an endorsement to its policies as
required by MCA §§ 39-71-2320 and 2316. The endorsement states, in part:

As provided in section 39-71-2320, MCA, all premiums and other
money paid to the Montana State Fund, all property and securities
acquired through the use of money helonging to the Montana State
Fund, and all interest and dividends eamed upon money belonging to
the Montana State Fund are the sole property of the Montana State Fund
and must be used exclusively for the operations and obligations of the
Montana State Fund. The money collected by the Montana State Fund
Jor claims for infuries occurring on or after July 1, 1990, may not be
used for any other purpose and may not be transferred by the
legisiature to other funds or used for other programs. However,
Montana State Fund money must be invested by the Board of
Investments provided for in section 2-15-1808, MCA, and subject to the
investment agreement with the Board of Tnvestments, the earnings on
investrients are the sole property of the Montana State Fund as
provided in section 39-71-2320, MCA. This provision does not modify
or affect the insurance coverage or the benefits provided by this policy

(Emphasis added.) The statutory mandate that MSF funds will be utilized for operations
and obligations of MSF is therefore a contractual obligation between MSF and the
employers it insures.

11.  Article If, section 31 of the Montana Constitution states, in part:

No. ., law impairing the obligation of contracts . . . shall be passed by the
legislature.

12, The legislative history of 2003 amendments to MCA §§ 39-71-2316, 2320,
2322, 2327 indicates that MSE funds and assets belong to MSF policyholders and cannot

be encumbered by the Legislature. The history further notes that it is not the duty of
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MSF policy holders to solve the state’s fiscal problems,

13, Article VIII, section 13(4) of the Montana Constitution states, in part:

Investment of state compensation insurance fund assets shall be managed in

a fiduciary capacity in the same manner that a prudent expert acting in a

fiduciary capacity and familiar with the circumstances would use in the

conduct of a private insurance organization.

14, ﬁOI must administer MSF funds and assets consistent with the provisions
. and protections of the United States and Montana Constitutions and the statutes of the
State of Montana,

15.  BOI holds MSF funds and assets in trust. In addition to Montana
Constitutional direction, Montana statutes indicate that such funds and assets must be
administered in accordance with the prudent expert principle. BOI must administer MSF
funds and assets “solely in the interest of and for the benefit” of MSF., MCA § 17-6-
201(1)(c).

16.  The MSF funds and assets held by BOI are restricted by law, trust and
contract. Such restrictions preclude treatment of MSF funds and assets as general fund
assets,

17. Montana law permits the Board of Tnvestments to charge MSF management
fees caleulated upon the actual cost of administering funds and assets under its
supervision, but no more. MCA § 17-6-201(7).

18. At all times prior to the enactment of the newly amended statutes at issue in

this action, MSF has paid the BOI all properly calculated and assessed management fees

on its funds and assets held in trust by BOL

VERIFIED COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTION Page 5
2371464




19.  MBSF paid §334,249 in management fees for BODs management of MSF

assets in FY 2017.
STATUTES AT ISSUE

20.  On November 6, 2017, the Governor of Montana issued a Proclamation
calling a special session of the Montana Legislature. The Proclamation indicated that
fiscal issues in the State of Montana required attention given general fund shortages due
to various factors, including an usnexpectedly expensive forest fire season.

21, The Proclamation set out the scope of the special session, and included:

Legislation authorizing a management fee on excess investment holdings of
the Montana State Fund to offset state fire costs.

22, Information emanating from the Governor’s Office concurrently with the
call for a special session indicated that the proposal, in fact, was intended to:

Charge a 3% management fee for certain State Fund accounts with over
$1 billion in assets,

23.  The same document stated, under Temporary Revenue Enhancerments to
Offset Fire Costs, that the “State Fund 3% Management Rate” would generate $14.648M
in fiscal year 2018 and $15.084M in fiscal year 2019, for a total of $29.732M for the two
years called for in the proposed legislation. These figures are consistent with the figures
provided to the Special Session of the Legislature by the State Budget Director in a Fiscal
Note prepared for SB 4,

24,  The Montana press reported that a spokesman for the Governor’s Office
verified that the proposed taking of MSF funds and assets was to rectify budget shortfalls,

as opposed to pay for an earned management fee:
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For the State of Montana, as the largest customer of the Montana State
Fund, it only makes sense that when we run into difficult times, the
taxpayers get soroe of their investment back.

25.  Infact, the funds and assets held by BOI on behalf of MSF do not
constitute investments funded by the general citizenry of Montana.

26.  MSF does not receive any Montana general fund moneys by way of
appropriations from the Montana legislature. Various State of Montana agencies and
entities are policyholders of MSF. (Approximately 8% of MSF’s total premium,)
Payments from such policyholders to MSF are premiums for workers’ compensation and
occupational disease insurance coverage, not general fund or taxpayer investments in the
operation of MSF. Such prefnium payments transfer the risk for workers’ compensation
and occupational disease claims to MSF as an insurer.

27.  Benate Bill No. 4, as passed by the noted Special Session of the Montana
Legislature (“Management Fee Bill”) on November 16, 2017, enacts new Sections in
Montana Code Annotated and amends MCA. § 39-71-2320 (“Management Fee Statutes™).
A copy of the bill as passed is attached as Exhibit 1.

28, The Management Fee Statutes separate MSF from other accounts in the
portfolio of BOY, effectively targeting MSF as the only account in the entire portfolio
being subjected to an increased “management fee.”

29.  Proper menagement fees payable by MSF to BOI have been established and
paid consistent with Constitutional and statutory anthority and direction. The
management fee required by the Management Fee Bill and Management Fee Statute

bears no relationship to any legitimate, appropriate, justified or legal asset management
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fee. No additional management services are provided by BOL in relation to or exchange
for the additional charges created by the Management Fee Statutes. The management fee
required by the Management Fee Statute is simply a pretext, i.e., an mmproper taking of
MSF assets by the State of Montana for the benefit of the Montana Fire Suppression
Account or other state accounts for payment of costs and expenses related to fighting
fires in the state.

30.  Proper notice of this filing has been served upon the Attorney General for
the State of Montana as required by Montana Rule of Civil Procedure 5.1,

COUNT I: VIOLATION OF MONTANA CONSTITUTION
ARTICLE VIII, SECTYON 13 (FIDUCIARY DUTY)

31.  MSF restates the allegations of Paragraphs 1 through 31 hereof.
32, The Management Fee Bill and its imposition of the management fee
violates article VIII, section 13 of the Montana Constitution. |
33.  Enforcement offcompliance with the Management Fee Bill by BOI and the
transfer of the new management fee to the Montana Fire Suppression Account or other
accounts of the State of Montana violates BOP's fiduciary and other duties to MSF.
34, The Management Fee Bill and its imposition of the management fee
itreparably harms MSF,
COUNT Ii: VIOLATION OF MONTANA CONSTITUTION
ARTICLE XI SECTION 31 AND ARTICLE I, SECTION 10 OF THE UNITED
STATES CONSTITUTION (CONTRACT CLAUSE)
35.  MSF restates the allegations of Paragraphs 1 through 34 hereof.

36.  The Management Fee Bill and imposition of the management fee violates
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article II, section 31 of the Montana Constitution and Article I, Section 10 of the United
States Constitution.

37.  The Management Fee Bill and its imposition of the management fee
irreparably harms MSE.

38. Ata ;ninirnum and in the alternative, any funds or assets held before the
effective date of 8B 4 by BOI must be segregated into separate investment portfolios
from funds received for MSF policies issued or renewed after that date. To the extent the
provisions of 8B 4 are allowed to be implemented, its provisions should only apply to the
investment portfolio for post effective date assets,

COUNT Il: VIOLATION OF MONTANA CONSTITUTION ARTICLE IT

SECTION 29 ARD THE FIFTH AMENDMENT OF THE UNITED STATES
CONSTITUTION (TAKING CILAUSE)

39.  MSF restates the allegations of Paragraphs 1 through 37 hereof.

40.  The fands and assets of MSF held for investment purposes by the BOI are
private funds of MSF. They are not general ’ﬁmd moneys or subject to any right or
interest of the State,

41.  The Montana Legislature does not have the authority to appropriate private
funds that are restricted by law, trust agreement or contract. MSF funds af issue in this
proceeding are private and so restricted.

42. The Ma.ﬂagement Fee Bill and imposition of the management fee
constitutes an unlawful appropriation of private funds by the State of Montana.

43.  The taking of MSF private funds by way of a pretext management fee as

mandated by the Management Fee Bill represents a taking without just compensation.
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44.  The Management Fee Bill and its imposition of the management fee
itreparably harms MSF,
INJUNCTIVE RELIEF
- Issues concerning the enforceability of the Management Fee Statutes are ripe for
determination. Pursuant to MCA §§ 27-19-201 through 27-19-204, Montana common
law, and other applicable law, MSF is entitled to injunctive relief to enjoin Defendants
from implementing the Management Fee Statutes and transferring finds or assets of MSF
held by BOL

WHEREFORE, MSF requests the following relief from the Court;

1. Injunctive relief, including but not limited to a preliminary infunction and an
immediate temporary restraining order, restraining anﬁ enjoining Defendants fiom
implementing the Management Fee Statutes and transferring MSF funds or assets to the
Montana Fire Suppression Account or any other State of Montana.account as a
management fee;

2. The issuance of a declaratory ruling, finding that the recenily enacted
Management Fee Bill and Management Fee Statutes:

a, Violate article VI, section 13 of the Montana Consiitution and
fiduciary and other duties owed 1o MSF by Defendants; and/or

b, Violate article II, section 31 of the Montana Constitution and
article 1 section 10 of the United States Constitution; and/or

c. Violate article 11, section 29 of the Montana Constitution and the
Fifth Amendment of the Constitution of the United States.

3. An Order permanently enjoining the State of Montana from codifying or
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enforcing the Management Fee Bill amending Montana Code Anﬁotated;

4. An Order permanently enjoining BOI from transferring funds to the
Montana Fire Suppression Account pursuant to the Management Fee Bill;

5. In addition, or in the alternative, an Order directing that any funds or assets
held before the effective date of SB 4 by BOI must be segregated into separate
invesiment portfolios from funds received for MSF pc'alici.es issued or renewed after that
date. To the extent the provisions of SB 4 ate allowed to be implemented, its provisions
shouid only apply to the investment portfolio fc;r post effective date assels.

6. An Order awarding MSF their costs and reasonable attorey’s fees; and

7. An Order awarding MSF such further relief as the Court seems just.

DATED this /7 hday of November, 2017.

Attorneys for Plaintiff:
GARLINGTON, LOHN & RO I, PLLP
By -

Bradley I. Lack /
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VERIFICATION

STATE OF MONTANA )
88,
County of Lewis & Clark )

Laurence A. Hubbard, being first duly sworn upon his oath, deposes and says:
That he is an authorized representative of the Montana State Fund, the Plaintiff

named in the foregoing Complaint; that he has read the foregoing Complamt, knows the
contents thereof, and that the matters and things therein stated are true to the best of his

knowledge, infonnation, and belief. M/
U‘m—mh%

SIGNED AND SWORN TO before me on the /7 day of November, 2017, by
Laurence A, Hubbard.

KATHLEEN 6. QDWEN
NOARY PUBLIC for A ] .
¥ & ﬁdismge?%mﬁnﬁam T o P

§  Reslding s Helgia, Ridi t e

"‘ngr,f'm??&“ NDIAR’Y PUBLIC or h State of Montana
pll 04, 2
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- CERTIFICATE OF SERVICE
1 hereby certify that on ﬁovcmber i?—f , 2017, a copy of the foregoing dogument
was served on the following persqus by the following mea:ns:

Hand Delivery
1 Mail
—_ Overnight Delivery Service
Fax (include fax oumber in'address)
1 . E-Mail (include email in address)

1. Tim Fox .
Office of the Attorney General
P.C, Box 201401
Helena, MT 59620-1410
contactdoj@mt.gov
Via Certified Mail, Return Receipi Requested

: . %{LQ é ﬂf‘wﬁ/m
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65th Leglslsture Special-Sussion November 2017 . EB0004

AN ACT PROVIDING FOR A 3% MANAGEMENT RATE ON GERTAIN PORTFOLIOS MANAGED BY THE
BOARD OF INVESTMENTS; PROVIDING FUND TRANSFERS: EXCLUDING CERTAIN FUNDS; AMENDING
SECTION38-71-2320, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE, ANAPPLtCABIL!WDATE
AND A TERMINATION DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Sectlon 1. Munspament ¢ols Sransfar v exaoptions, (1) Subject to any lmitations in the Montana
constitution, for each calendar year, the board of investments shall transfer to the fire suppression account
provided for in 75-13-150 2 3% management rata on any board of investments' Invastment porifolio;

(a) that has an average asse balanca greater than $1 bilion; and

{b} whose avarage aseet balanes containg sufficient fur}ds to offeet all liabilities as determined by the
most recant actuarial study, insluding the Indagandam aectuarial report submitted 1o the éegis!aiura under
8- 2383(3). - ’

(2') The 3% manapement rate applies to the averdye assat balance in excass of $1 billion. The board
of investments shall transfer the 3% management rate te the e supprassion sccount provided for in 75« 13-150
on or bafore April 1 of the Immediately followlng calendar year. _

(3} The state fund may not raise rates or reduce dividenda to offset ra]ai. of aatimated losses associated
with the 3% managemant rate fransfar, *

Senilon 2. Section 39-71-2320, MUA, is amendad to read;
"39-71-2320. Hroparly of stata iumﬂ ~ Inventment reguired oxcaption. Al mnﬂ
j &l premiums and other money pwd to the stale fund, all property

and, securitles acquired through the use of money be}ongmg to the slate fund, and all intetest and dividends
earmed upon money belonging to the stale fund are the sole propery of tha state fu_:nd and must ba usad

exclusively forthe aperations and obligations of the state fund. Fhe Excen!

‘Lﬁiﬁﬁgﬁe . R Atthorized Print Version - 8B 4

dsilerne ENROLLED BILL
' Exhibit 1-1
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money coltected by the state fund for claims for injurias occurring on ar after duly 4, 1980, may not be used for
any ather purpose and may not be trangferred by the legislature to uthar funds or 1med for other programs.
Howevear, stata fund moneymust be Investad by the board ur investmants provtdad forin 2.15-1808, and subject
to the investment agreement with the board of anvestments. the garnings on investments are the sole property
of the stete fund ag provided in this section,”

Bactlon 3. Codiflcation Instruction, {Section 1] is intanded to be’ codifibd a9 an integral part of Title
17, and the provisions of e 17 apply to [section 1),

Soction 4, Effestlve date. [This act] Is effactive on paséage and approval,,
Sactlon §. Applicatiiity. [This act] applies to calandar years 2017 end 2018, and the 3% mansgement
rate Is paysble 16 the fire suppression account provldad for in 76-13-150 by April 1, 2018, and Aprif 1, 2019,

respactively.

Section &. Tenminetion. [This act] terminates June 30, 2018,

~END -
; g’ﬁi v;f&‘?pm - - Authonzed Print Version - 88 4

ENROLLED B,
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CLESL A ™y souey
Bradley I. Luck
Emma L. Mediak HTL:
GARLINGTON, LOHN & ROBINSON, PLLP =R
350 Ryman Street « P, 0. Box 7909 q—if Nz
Missoula, MT 59807-7909 ’ s heassn
Telephone (406) 523-2500 BLrl
Telefax (406) 323-2595
bjluck@garlington.com
elmediak@garlington.com

Attorneys for Plaintiff

MONTANA FIRST JUDICIAL DISTRICT COURY, LEWIS & CLARK. COUNTY

MONTANA STATE FUND, Canse No Y-S, - 2\ Dy

Plaintiff,

v, . AFFIDAVIT OF
LAURENCE A. HUBBARD
STATE OF MONTANA and MONTANA
BOARD OF INVESTMENTS,

Defondants,

STATE OF MONTANA )
County of Lewis & Clark ).
LAURENCE A. HUBBARD, being first duly sworn, upon path, deposes and
states:
L Tam President/CEO of a nonprofit, independent public corporation more
commonly referred to as Montana State Fund (“MSF”) ereated pursuant to § 39-71-2313,
MCA. Ihave served in this capacity since February 2003,

2. T have personal knowledge of the information set forth herein. The
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information provided in this affidavit is the same as I would provide in testimony in open
cownt.

3. As President/CEOQ, 1 am responsible for the operations of MSF pursuant to
MCA. § 39-71-2317 and the exercise of the powers enumerated in MCA § 39.71-2316,
In addition to those responsibilities, I serve as an ex officio non-voting member of the
MBSF board of directors pursuant to MCA. § 2-15-1019, The MSF board of directors
refains management and control of MSF and is vested with full power, authority, and
Jutisdiction over MSF except the board may not dissolve or liquidate the state fund.
MSF’s board of directors may perform all acts necessary or convenient in the exercise of
any power, authority, or jurisdiction over the administration of the MSF as fully and
completely as the governing body of a private mutual insurance carrier and subject to the
regulatory authority of the Insurance Commissioner under Title 33. See MCA § 39-71-
2315.

4. MSF is required to be neither more nor less than self-supporting. MCA
§ 39-71-2311. In addition, when factors influencing rates charged to customers dre
unclear and difficult to prediet, MSF must use a prediction that is more than likely to -
cover its costs rather than less than likely to cover those costs. &, MSF engages both in-
house and independent actuarial consultative services to assist management and the board
in establishing reasonable reserves for incurred claims, prospective rates and capital
adequacy above reserves that assure long-term financial solvency and health of MSF.
Any fimds that are considered in excess of those necessary fo maintain the financial

health of MSF are available for dividend declarations as provided by MCA §§ 39-71-
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2311 and 39-71-2330(2).

5. Onorabout November 6, 2017, 1 received a copy of the attached Exhibit 1,
Proclamation and Call to the 65th Legislature for a Special Session issued by Governor
Steve Bullock. Item 8 of said Proclamation states as follows: “Legislation authorizing a
management fee on excess investment holdings of the Montana State Fund to offset state
fire costs,”

6. Atabout the same time, I received a copy of the attached Bxhibit 2, 2
statement from the Governor’s office titled Balancing Montana’s Budget—ILegislative
Proposals. The statement indicates that one budget balancing proposal was to: “Charge a
3% management fee for certain State Fund accounts with over $1 billion in assets.” The
statement indicated the “management fee” would produce revenue of $14.648M for fiseal
year 2018 and $15.084M for fiscal year 2019, for a total assessment against the State
Fund of $29.732M.

7. MBF assets that are invested are managed by the Montana Board of
Investments (“BOI™). Mont. Const, art. VIIL, § 13, MCA §§ 17-6-201 and 39-71-2320,
MSF invested assets are held in trust by the BOL MCA § 39-71-2322. MSF considers
BOI as the trustee of its assets,

8. Our coneerns regarding the actual nature of the “management fee”,
assessment or transfer of MSF assets in favor of the Fire Suppression Account provided
in MCA § 76-13~150 or any other State accounts was underscored by news reports [
reviewed regarding purported statements from the Governor's office, including this

statement from an Independent Record article:
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For the State of Montana, as the Jargest customer of the Montana State

Fund, it only makes sense that when we run into difficult times, the

taxpayers get some of their investment back.

Attached as Exhibit 3 is a true and correct copy of the Independent Record article.

9. Allassets held by the Board of Investment on behalf of MSE originated
with our policyholders’” payment of premium (including the State of Montana, when
paying premiums for coverage thereby transferring its risk on workers’ compensation and
occupational disease claims to MSF) and who we believe are the ultimate owners of the
assets of the company, and that one has no greater claim to thoss assets than another.

10,  MSF assets are not public assets.

1. On November 10, 2017, the MSF board of directors conducted an
emergency meeting to discuss and consider authorizing the President/CEO to pursue ail
legal means necessaty to prevent the transfer or impairment of assets held in trust
pursuant to MCA. § 39-71-2320, by proposed legislative action in the 2017 Special
Legislative Session. Upon Board Resolution, I was authorized to pursue lobbying efforts
and any subsequent legal action to prevent transfer or impairment of MSF assefs.

12, Attached as Exhibit 4 is a true and correct copy of MSF’s Workers’
Compensation, Occupational Disease, and Employers Liability Insurance Policy
(“Policy™), with a revision date of January 1990. While the policy of insurance has been
amended from time to time, the Policy constituted the contract between MSF and its
policyholders up to and ineluding policies issued to July 2016. In particular, and for
purposes of my affidavit, the Policy dated January 1990 states:

All of the provisions of the workers’ compensation and occupational
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disease laws and regulations of Montana, as amended, or as may be
amended, shall be a part of this policy as fully and completely as if written
herein,

Substantially the same language was contained in MSF policies issued between 1990 and
2016,

13.  Attached hereto as Exhibit 5 is a true and comrect copy of MSF’s Workers®
Compensation and Employers Liability Insurance Policy that was issued to each
policyholder with policy effective dates on or after July 1, 2016, The July 2016 Policy
was amended twice via State Specific Endorsements, both effective July 1, 2016, also
part of Exhibit 5. The October 2016 version is the Policy incorporating the two State
Specific Endorsements and remains in use to this date. Exhibit 6 is a true and correct
copy of the October 2016 version.

14, Attached hereto as Exhibit 7 is a true and correct copy of MSF’s
Policyholder Asset Endorsement “New 07/20037, which was issned in late July 2003 to
all policies and way previously issued as an endorsement since May 2003, The “New
07/2003” endorsement was continuousiy in use until mid-March 2016, Tt states:

As provided in section 39-71-2320, MCA, all premiums and other
money paid to the Montana State Fund, all property and securities
acquired through the use of money belonging to the Montana State
Fund, and all interest and dividends earned upon money belonging to
the Montana State Fund are the sole property of the Montana State Fund
and must be used exclusively for the operations and obligations of the
Montana State Fund. The money collected by the Montana State Fund
Jor claims for injuries occurring on or after July 1, 1990, may not be
used for any other purpose and may not be transferred by the
legisiature to other funds or used for other programs. However,
Montana State Fund money must be invested by the Board of

Investments provided for in section 2-15-1808, MCA, and subject to the
investment agreerent with the Board of Investments, the eamings on
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investments are the sole property of the Montana State Fund as provided
in section 39-71-2320, MCA. This provision does not maodify or affect
the insurance coverage or the benefits provided by this policy.

Bx. 7.

15, Attached hereto as Exhibit 8 is a true and correct copy of MSKE’s
Policyholder Asset Endorsement “Rev 03/2016” that wes issued to all new and renewal
policies effective mid-March 2016 and remains in use fo this date,

16, MSF has in excess of 24,000 policies in effect. MSF is not able to
unilaterally change the terms and conditions of such policies during their terms.
Modifications of new policies issued by MSF require approval of the Montana
Commissioner Insurance.

17.  Attached hereto as Exhibit 9 is a true and correct copy of my letier dated
November 17, 2017 objecting to BOI’s transfer pursuant to SB 4 of any funds from
accounts held on behalf of MSF, and requesting assurances that said funds will not be
transferred. As of this date, BOI has not had an opportunity to respond to my letter,

18, MSF believes that all assets held before the effective date of 8B 4 must be
segregated into separate investment portfolios from funds received for policies issued or
renewed after that date. To the extent the provisions of SB 4 are allowed to be
implemented, its provisions should only apply to the investment portfolio for post
effective date assets.

18, Ona November 16, 2017, I contacted the Chief Deputy Attorney General of
the State of Montana and advised MSF was filing the present action.

20.  Special Session SB 4 passed the Montana Legislature on November 16,
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2017. A true and correct copy of the bill as passed is attached as Exhibit 10. MSF has
continuously issued dividends to the employers of the State of Montana since fiscal year
1999,

21, MSF believes it is obligated to initiate this proceeding to protect the asset
and interests of its policyholders. MSF believes that if SB 4 is implemented and its assets
transferred pursnant to the new law recoupment will be significantly jeopardized by
virtue of the State of Montana’s financial condition giving rise to the Special Session. In
addition, upon such occurrence, MSF’s policyholders, present and future, will be
adversely impacted.

FURTHER AFFIANT SAYETH NOT.

DATED this /1{ }%:y of November, 2017, %/

urence A, Hobbard” /

SUBSCRIBED AND SWORN TO before me this /1 day of November, 2017,

by Laurence A. Hubbard.
w I Esuthn.

OTARY PUBNC fof the State of Montana

VERNA I, BOUCGHER
HOTARY PUBLIC for the
State of Montang
§ Rosiding at Heleng, Montana
My Gommission Explrez
May 10, 2020
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CERTIFICATE OF SERVICE

Lhereby certify that on November |/ » 2017, a copy of the foregoing document
was served on the following persons by the following means:

o Hand Delivery
1 Mail
Overnight Delivery Service
Fax (include fax numbet in address)
1 E-Mail (include email in address)

faay
.

Tim Fox

Office of the Atforney General

P.O. Box 201401

Helena, MT 59620-1410

contactdoj@mt.gov
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November 6, 2017

To:  Members of the Montana Senate
Members of the Montana House of Representatives
Members of the Montana Supreme Court ¢/o Clerk of the Court Ed Smith
Secretary of State Corey Stapleton

PROCLAMATION
Call to the 65th Legislature for a Special Session

WHERFKAS, Article if., Section 5,‘ of the Montana Constitution and § 5-3-101, MCA, provide
that the Legislature may be convehed in special session by the Governor;

-WHEREAS, Article VI, Section 11, of the Montana Constitution provides that whenever the
Governor considers it in the public interest, the Governor may convene the Legislature;

WHERFE.AS, Montana experienced the most expensive fire season in state history;

WHEREAS, fire suppression costs exceeded available appropriations for the biennium;
WHEREAS, gencral find revenites wete short of legislative projections (HY 2) for FY 2017 and
are projected to fall significantly short of HY 2 in FY 2018 and FY 2019;

WHEREAS, to ensure that the expenditure of appropriations does not exceed available revenue,
the Governor invoked § 17-7-140, MCA and directed agencies to reduce spending in an amount
that ensures that the projected ending general fund balance for the biennium will be at least 6
percent of all general fund appropriations in the second year of the biennium ending June 30,
2019, ‘

WHERXAS, based upon the revenue estimates available at the time and in accordance with

§ 17-7-140, MCA, the Budget Director recommended to the Legislative Fiscal Analyst, the
Legislative Finance Committee, and the Revenue and Finance Committee a 9.7 percent reduction
in genteral fund expenditures; ’

WHEREAS, after considering the Budget Director’s proposed spending reductions, the

Legislative Finance Committes recommended that the Governor prioritize cuts that: 1) cause the
least possible impact to services to Montana’s most vulnerable citizens; 2) would impose the
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least possible increase to local property taxes; 3) could be made with the least impact on safety
and security of Montana’s communities; and 4) were consistent with legislative policies enacted
in 2017 that would have a positive fong-term fiscal impact; .

’ WHEREAS, following the special session, the Governor will izhplament a 6.61 percent
reduction in general fund expenditures;

WHEREAS the Governor cannot iraplement cuts beyond 6.61 percent that conform with the
recommendations of the Legislative Finance Committee;”

- WHEREAS, based upon current revénue proj ections from the Budget Director, a general find
budget deficit will remain after the Governor implements his 6.61 percent reduction;

WHEREAS, It is in the public interest of all Montanans that any, reductions beyond the
Gavernor’s reductions of 6.61 percent be considered by the Sixty-Fifth Montana Legislature; and

WHERKEAS, it is in the public interest of all Montanans that a special session of the Legislature
+be called for the limited purpose of approving fund transfers, reducing general find
expenditures, and adopting temporary revenue measires to address the projected shortfall in
revenue for the 2019 biennium and to provide for appropriations for fire suppression and
mifigation costs.

NOW, THEREFORE I; STEVE BULLOCK, Govemor of the State of Montana, pursuant to
the authority vested in me by the Constitution and laws of the State of Montana, do hereby call
the Sixty-Fifth Montana Legislature into special session in Helena, at the Capitel Complex at the
hour of 12:00 pan., the 14th day of November, 2017, and hereby direct the special session of the
Sixty-Fifth Legislature fo consider action limited to the following subjects: .

1. Legislation approving find balance and other transfers as submitted by the Office of
Budget and Frogram Planning, :

2. Legislation providing for a two-month employer contribution holiday to the state
employee group benefits plan, - ) :

3. Legislatior, temporarily suspending employer share contributions to the judges’
retirement system,

4, Legislaﬁun revising the sale of new liguor licenses by requiring an auction of newly
creatéd licenses.

5. Legislation eliminating the transportation and combined bloek grant payments and
suspending the coal fired generating unit payment for the current bienninmn,

6. Legislation revising the state fire assessment to apply to-all parcels,

#
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7. Legislation temporarily increasing the accommodations and tental car tax rates to
inerease general fund revenues fo offset state fire costs. .

8. 'Lagislaﬁon authorizing a management foe on excess investient holdings of the Montana
State Fund fo offset state fire costs.

9. Legislation providing appropriations for fire suppression costs and emergenoy funds for
FY 2018 and FY 2019, ,

Dated this 6th day of November, 2017,

IN WITNESS WHEREOT, I have hcmunto set my Emnd aod cansed the Great Seal of the State
of Montana to be affixed.

DONE at the City of Helena, the Capitol, this 6th
day of November, in the year of our Lord, two
thousand and seventeen.

,’W‘}Nﬁ“‘w
STEVE BULLOCK
Governor

Exhibit 1-3




OFFICE OF THE GOVERNOR
STATE OF MONTANA

Steve Bullock

Mike Cooncy
Governon

Lr.Goveaxor

Balancing Montana’s Budget — Legislative Proposals

Governor Bullock has put forth a set of reasonable and thoughtful proposals to balance Montana’s budget
and has called the Legislature back to Helena, These proposals hinge on the basic premise of “a third, &
third, & third,” meaning the $227 million revenue shortfall would be addressed through an equitable
combination of cuts, revenue increases to pay the fire bill, and transfers and other legislation.

Smﬁmary of the Call for a Spéciél. Session:

Governor Bullock ealled a special session of the Legislature to begin at 12:00pm on Tuesday, Noventber
14, 2017 with hearings beginning on Monday, November 13, The Govemnor determined that a special
session s in the public interest, oiting a historically-expensive fire season and & revenue shortfall crested
by averly-optimistic revenue projections by the Legislature. In accordance with Montana law, the
Governor limited the scope of the special session t legislation addressing a balanced budget, including
_transfers, cuts, and revenue enhancements.

Transfer Proposals and Other Legiglation:

 Temporarily suspend the state’s employer contribution to the state health plan,
The plan is running a siphis curvently, so services swit] be usaffected,

»  Temporarily suspend the state’s contribution to the judge’s retirement system,
The system Is currently running a surplus so retirement papouts witl be wnaffected.

¢ Transfer cash from surpluses in a range of special revenue aceounts or shanging funding sources
to non-~general fund sources, .

¢ Distribute new liquor licenses through an auction, rather than & lottery.
The firee market will determine the price of a public assel, nol an artifictal and outdated statute.

»  Delay a grant program that was designed to kick in if the plant at Colstrip olosed, and forminate
other black grant programs, '

e Update the state’s fire assessments to offset general fund spending at the Department of Natural
Resources and Conservation, .

~ Wildland fire costs have shifted from fust forest lands to aff land types and structure profeciion,

e Incroase efficiency and sales timing of unclaimed property at the Montana Department of

Revenue.

Revenne Proposals to Offset Fire Costs:

s Charge a 3% management fee for certain State Fund accounts with ovet $1 billion in aseets.
s Temporarily increase the tax rate for rental cars, hotels, and campgrounds.

Proposed Cuts:
s  Proposed cuts can be found at balancedbudset. mt wov.
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"Femporaw Revenite Enhancemants to Ofizot Fira Costs

[320] Fi8 ‘Elennial Yotz
T anoss 25567 35565
2755 7,057 9.312
J4.648 15.084 29,733,
Subtotal 274284 42,708 75129
i ' 277300, WEA Reguchions .
tem . Frig Bag nia
17-7-140, MUA Reductions -Bm ~,055 ~75.640
i : Other Rudget Adlushments -
ftem ikt s Bleontal Yotal
I‘La?slauve Brameh Reductions 78 D774 1.547]
udiclal Granch Reductions 1408 1885 3.680]
Setratary of State Redurtion 0410 0,400 0410
State Auditor's Offfca Saduction . D.An D538 1118
{PublicService Comisslon Reduction 0z [eh 21 58]
Fraisfir frov Dept, of Commence o210 o000 0.210)
Transferfror DOA (SABHKS) G200 0,400 0,500
School Factity & Technology Accannt Ralay and Transfer 3400 4800 8.200
Transfer from Coplial Cormplex Malor Maintanance Account . 2000 o400 2.0
Transfur from Wighvey Unrestricked Fund f,000 8,000 a0
State Employae Hoalth Insurance Rate Hollday 0470 0000 18420
ldges! Retirement Syster Employer Contribution Holiday 0500 1804 2700
tate lnforntation and Tech. Sarvices Divislon Rete Redustion (56154 1200 1,200 2400
Elminate School Funding Block Grants 0.000 21656 L6556
PublicSalo of Abandoned Proporly - Sacuritios 0,000 asg7 3500
Licquar Blaensn Lottery to Auctlon o000 2,488 2488
Frarze Cosl Fired Senerating Unit ClosurePaymant: 1694 L6284 B.AHY,
Firg Assesmment Adjustmpnts 0.000 18,000 1a.000!
: : ) Siibtotal Bagig 52.652 F6E7L
=
‘Total impact to Fund Balance 228.840 |
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FY 2017 and 2019 Blennium Genaral Fund Status

Miillons 5)
Actusl b Enaded
on Ef2u17 Y2018 F2na
Beedining fuod Balyacs 256,478 47,564 4B
QBPE Revenuebstimate 241,479 2,233,268 2336.240
Transfersn {38 261) 21,640 1.640
¥*Femp Revarive Enhancements to Ofsot fira Sost 27421 a7.m
"Other Leghslative Actions 67T 15844
Prior Year Revenue Adjustments {2.1:11)1
oo Totsl Funds Avallahle 2395808 2343568 2A19.811
A Ganay estlong Ack -
i 2 Disbursements (Adlusted for 58 261) 2004574 1988310 2038305
WEL7-9440, MCA Reductions {32.585) {ag.088)}
B ¥ e
H8 1 Faed B 8239 2210 8.063
HE 3 » Supplemental 22167 20000 20,000
“Other Leglslative Actlons . [20342) {36.808)]
other Disbursements : '
Statutory Appropristions 290,065 325,135 313.42
Transfors . 32,090 20.108 20,693
Other Apprapriations 5602 1861 . {2.349)
Heversions (6.908) I'L?-?l)i
Prior Yeu Expenditere Adjustments {4.058)
Totol Dlsbuvsements 2,360.579 2,255,689 2,306,107
Fund Balance Adjustmonts 12307 ’
Ending Fund Balance 47,564 47879 - 143,204
YOV Bependiture Growth ) -2,75% . basy|
- YOY Revenua Growth 4,29% 4,51%
Ll-'una Halavise 05 v 95 of Total Spend 2.08% 6,21%
HOut-To" Target 14320
Trigper - 119,33
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Governor talls lawmakess back for special session, releases list of outs to state agencies | ... Page | of 11

http://helenair, cem/naws!state~and~reg:onaI/gavernor~calls~lawmakers-back«for«speniai‘sessmn«
releases-list-of/article_9a84af37-0992-5998-b7b2-4f46569971b9.htm|

PICA|

Governor calls lawmakers back for special session,
releases list of cuts to state agencies

HOLLY K. MICHELS holly.michels@ksnet Nov 6,2017 Updated 22 hrs ag|n

http:lﬂzelenair.com/news/s!ate—and-regionallgovemor—caIls~lamnakers-bacic-for-special-s.,. 1171672017
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Gov. Steve Bullocl Issties a calt Monday tocall tawmalkers back for a special session to BUY NOW
adtress lagging stafe revenues, -

Thom Bridge, thombridge@helenatt.cam ‘ ’

Gov. Steve Bullock summoned the Legislature to return to Helena for a special !
gession Monday to plug holes in the state budget, But the governor’s proposals '
to fill those gaps are not without criticism from some key players.

For the past two months, the governor’s office and a Republican-dominated
Legisiature have volleyed over how to come up with $228 million to make up i
for & shortfall in revenues and the most expensive wildfire season in state |

' history. . ' l ‘
|

http/fhelenair.cominews/state-and-regional/governor-calls-lawmakers-back-for-special-s..  11/16/2017
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Governor calls lawmakers back for special session, releases list of cuts to state agencies | ... Page 3 of.11

Bullock’s piteh to lawmakers splits the shortfall into thirds and calls for raising
$75.1 million from temporary tax increases and another $76.5 million from
fond transfers and other legislation. The final third of the potential solution
would be Bliilockwimposed cuts targeting most state agencies and totaling $76.6
million. ’

The session will convene Monday with committee hearings on the proposals,
followed by the whole Legislature meeting Tuesday. Bullock’s office said it is
hopeful the session could adjourn Wedunesday or Thursday.

“I believe we are moving towards a reasonable and responsible corpromise,”
Bullock said in a press conference held in the governor’s reception room at a
gathering of state employees, lobbyists and media, "I anticipate a quick and
productive session, As with many compromises reactied here in our state’s
capitol, not everyone will get everything they want in this proposal.”

Speak&raof the House Austin Knudsen, a Republican from Culbertson, was less
optimistic.

“Let’s be clear here, The governor expects the Legislature to raise taxes on
hardworking Montanans before any effort to reduce non-essential services has
been made,” Knudsen said in a press release. “There is a distinet lack of
leadership from the executive branch, but my caucus will do what peeds to be

hl'tp:lfhelepair.com/mws/staté-andnreg'ionalfgovemur-calls-lawmakers-backnfor~speeial—s.., 1173672017 -

¢ . .

1
1
)
V-
'
i

i

Exhibit 33




-

Govemor calls tawmakers back for special sesston, releases list of cuts to state agencies |« Pagedofil

done to address the budget head-on while doing what Montanans elected us to
do ... keeping in mind the taxpayers and those who utilize government
services,”

Bullock on Monday released a list of cuts he would make to nearly every state
agency to generate his third of the proposal. It was a severely pared-down
version of reductions he proposed at the start of October that would have
trimued agencies by 10 percent of their general fund budget to make up the
$228 million shortfall with cuts alone.

Monday’s list ineluded $76.6 million of reductions and greatly lowered the
burden on the three agencies that make up about 85 percent of general fund
spendmg - the Department of Public Health and Human Services, the
Department of Corrections and the state university system,

Cuts will reduce the DPHHS budget by 4.7 percent, or $49.2 million. That’s.
 less than half of the $105 million in state general fuod reductions that were
proposed in Ooteber.

Programs that had been on the chopping block in the earlier cuts, such as early
childhood intervention for children ages 0-3 who are behind in meeting
developmental benchmarks, were spared. Buta corresponding program for

" youth ages 3-21 will be efliminated.

* Other cuts will include ending the funding for Second Chance homes, which
provides housing for teen parents in Billings, Helena and Missouls.

Offices of Public Assistance will close in Chinook, Choteau, Columbus, Cut
Bank, Deer Lodge, Dillon, Glendive, Malta, Red Lodge, Shelby, Sidney,
Forsyth, Conrad, Big Timber, Plentywood, Fort Benton, Roundup, Thompson
Falls and Livingston,

Other cuts will reduce the amount of money for targeted case management and

h:tp://helenair.comf'news/state«nnd;regiona[!_goyernm—calls»lamnakers-back-for-special—s... 11/16/2017
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Governor calls lawmakers back for speoial session, releases list of cuts to state agencies | ... Page 5 of 11

some Medicaid reirabursements and services.

DPHHS Director Sheila Hogan said Monday the lower level of cuts will have
the “least impact possible.”

“From a long list of painful choices, we do believe the governor's plan put
forward today will have the least impact possible to the thousands of -

Montanans our agency serves as solutions are found to balance the-budget,”
Hogan said,

The new cuts do not touch the Office of the Public Defender, which under
earlier proposals would have seen a $6.4 million reduction and the end of
contract attorneys, who handlé a latge number of cases,

The Departmént of Corrections will see just a 1.1 percent cut, or ahout $4.4
million.

The Office of the Commissioner of Higher Education, which includes the
state’s public higher edncation institutions, was mostly spared. Its budget would
have been cut: $44 million under the previous proposal but now it will see just
$4.5 million in reductions. The Office of Public Instruction will be reduced by 2
percent, or a total of $1.6 million.

Smaller agencies and departments, like the Commissioner of Political Practices
and Department of Commerce, will be cut the full 10 percent. But their budgets
* are just fractions of the larger divisions.

On the mvenue—generaﬂng side, the largest proposed temporary tax would be a
3 percent management fee charged to certain State Fund accounts with over §1
billion in assets, State Fund is a quasi-government, quasi-private entity that runs

the workers' compensation system in Montana. The fee would generate $29.7
million over the biennium.

hltp:-llhelenair.cnmt‘news/state~and—regiona£/gnvemcr~cal!s—lamnakers-back—for—spce:ialws... 11/16/2017
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Govemor calls lawmakers back for special gession, releases list of cuts to state agencies | ... Page 6 of 11

Laurence Hubbard, president of Montana State Fund, said Monday he has
"serious concerns” about the $29.7 million impact and the legality of the
proposal,

State law says premiums and other money paid into the fund must be used only
 for operations and obligations of the fund. Money may not be transferred by the
Legislature to.other funds. )

"That gives me the legal concern with the apparent management fee," Hubbard
said, "It's got some very serious legal infirmities and I think that causes me the
most concern,” :

About 25,000 businesses around the state pay into the State Fund to provide
workers' compensation insurance to their employees, Hubbard said the 3
percent management fee would equate to a tax on those businesses. State Fund
assets by law are managed by the Board of Investments.

"The policy holders that pay the premium are the ultimate owners of the assets
of the company," he said. ’

http:/melenair.comlnewsr’statwnd»reg{onalfgovemor—calls-!awmakers—back—for-_special—s... 1171672017
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' Governor calls lawmakers back for special session, releases list of cuts to state agencies | ... Page 7 of 11

Hubbard said the governor's office had not discussed the proposal with him
before Monday's announcement. The State Fund has been tapped by the
Legislature, creating issues with liabilities for claims from before 1990,
something many have been critical of. In 2003, a law was passed rcstnctmg the
fond's use, which Hubbard said some may not remember.

"That was a long time ago. We've had a lot of turnover. Memories can be
short."

The governor's office said State Fund has nearly $1.5 billion in investments at

the Board of Investments, and the fee wou!d be charged on anylhmg over $1
billion.

" . Assets have grown by $150 million since Bullock fook office and more than
$500 million since 2009.

"For the State of Montana, as the largest customer of the Montana State Fund, it
only makes sense that when we run into difficult times, the taxpayers get some
of their investment back," a spokesperson for the governor said.

Other temporary tax increases in the proposal would inerease the tax charged on
botels, campgrounds and other accommodations by 3 percent and increase the
fax on rental cars by 6 percent, The current tax on accommodations is 7 percent,
with 3 percent going to the general fund; and 6 percent on rental cars.

Montana is trying to dig out of a budget hole after lagging revenues came in
$75 million less than expected at the end of the Jast fiscal year in June. The
governor’s budget director, Dan Villa, has predicted revenues to continue to
come in lower than the projections on which the Legislature built the state
budget, which would lead to an additional shortfall over the next two years.

htlp://helenair.cozﬁf'naststate»and-regionalfgovamor—ca]ls—Ianakers-backmfor-special~a.. 1171612017
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That hole got even deeper during a fire season in which more than 1 million
acres busned, leaving the state with an additional $75 million firefighting tab.
The last special session was called by former Gov. Brian Schweitzer in
September 2007 to pay for firefighting costs.

Governor calls lawmakers back for special session, releases list of cuts to state.agencies | ... Page Baf 11 ‘
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Absent from Bullock’s proposal was finding a way to pull roughly $32 million
out of an account the state has paid into and is administered by CoreCivic, the
company that operates Crossroads Correctional, a private prison in Shelby.

Since 1999, the state has paid $9.17 per prisoner per day into a fund under a
confract that expires in August 2019, At the end of the confract, the money
— now about $32 million — could be used toward the purchase of the facility
if the state chooses to do s0.

Republicans last week said CoreCivic had offered Bullock the money in the
account as a way to help balance the budget if he would extend the contract |

Several Republicans have said they would not work with Bullock on raising
revenues or transferring funds if the prison was not a part of the pitch. Bullock's
office said last week a formal offer had not been made.

A statement Monday from House Minority Leader Jenay Eck, a Democrat from
Helena, criticized any prison deal.

"Now js not the time to try to negotiate multimillion dollar sweetheart deals; it -
is the time 1o focus on what is best for all Montanans,” Eck said. "We hope that
the Republican majority will put politics aside and help Democrats and the

Governor find a fiscally responsible, bipastisan solution to the Hudget shortfall.”

Indfependent Record reporber Erin Loranger contributed to thisstory, .

hutp://helenair.con/news/state-and-regional/governor-calls-lawmakers-back-for-spécial-s...  11/16/2017
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Governor calls lawmakers back for speoial session, releases list of cuts to state agencies| ... Page 9 of 11
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Cuts from Gov. Steve Biillock

HOLLY K, MICHELS hol_lv.mlchels@lee.net Nav é, 2017

®

Legislative: proposals from Gov, Steve Bullack
HOLLY K. MICHELS holly.michels@leenet  MNov 6, 2017

MORE INFORMATION

hitp:lﬁ:eienair.com!newsf::'tatc-and-regional/govemcr-calIs-lawmakers-back-fon—special»s... 1116/2017
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Partisan battle over state budget shortfall escalates

« Budget director says dea) could be close on budget, but not all GOP an board
» GOP leaders balk at cuts, special session, saying it's too early to claim a "budyget problers’

= Why were Montana's budget assumptions so far off? Depends on who you ask

® Dems say GOP wants to use budget crisls as leverage to extend contract for private prison
v Oneveof special session, Republicans put support for higher taxes at slim to none '

# Special session adjourns - neither side gets what it wants, but both happy to offset deeper cuts

Holly Michels
State Bureau Reporter for The Independent Record.

hup:#hclenair.comfnews:‘stéte~and~reginnailgovemor—nnl!s~lawmakers~back-for—special—s.,. 1/16/2017
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STATE COMPENSATION
MUTUAL INSURANCE FUND
2.0, BOX 4759 —
HELBNA, MT 566044759 [ '" : ]

UNDERWRITING DEPARTMENT

POLICY SERVICES (4048) 444-6440

WORKERS' COMPENSATION AND QCCUPATIONAL DISEASE INSURANCE POLICY

{

-

The Montana State Compensation Mutual Isurance Fund (herein refered to us State Fund), tn consideration of the total
initlal deposit stated in tHe Coverage Declorations of this policy and of premiues pirid dering eanch reporting perfod, does herehy
vgree with the Insured named in the Coverage Declarations of this pollcy as follows: '

Seclion A
INSURING AGREEMENTS
State Fund fierely agrets: N

L T assuma the entie: fiabllity of the insured to b emeloyees weder the
Workers' Cognpensation and Oocu&:(e!onai Distase Acts of Montams, o5
amum, i:‘pgs 25 way be amended. (See eveeptions wndsr “Brcluded Employ-
e k™), )

LT dercm}, on behalf of the Indiirod, sutte elafms aad actions which may ot
anyilmebeinstituted pgadiist Jum tnder he Workers' Compensafion Actor Oce-
patioreal Diseats Act of Montana for njiries or tiseues originativg during such
perlods asthis policy may bein effect; with the express eservation [hat Statz Fung
mayiakesuch lovesisation, neaetintion and seitlesnentosi deems Recessary and
eepedienl. Slate Fimd does not defend sy sulls or actions Sor wirich It does wot
proide benafits under tha Workers” Compensatianor Qocopationad Blsease Aris,
sxclufing bist ool Eited 1o fort or contrad acripns ginst iha nsured,

3, Mhis policy does not provide employer's liabifity tnswranee {Coverage B) as
weferenced in 39712346, MCA undess specified by endorsenent 1o an individual

5 3
4. Each pulieyholder i« member of the Butte Fund, with 21l vights and obg-
galions of such membership,

' ' Seclion B ¥
EXCTUDED EMPLOYRMENT AND IISKS
}’}ﬁs ‘lgo!iw DCGESNOT apply: .

| bteiom, flload exgeged o ezt

esmploymes in intersiate pommerca
dﬁmﬁhﬂaﬂm@%ﬂammmubﬂmﬁdmwﬂﬁsmﬁcﬂ )

3 Tothe fallowlngtypesof employment UNLESS these eonployments amsgesedf-
mﬁydgggedinw Coverage Dedaretions of tds poliey or In erizen endorse.
ment

policy:

{8} employment of sole proptictors or working mernbers of x partuershin,
im:ﬂlm those twha comsider themselves Independent conbrictors,

(&) employment of dependent members of an einplayer's faxaily for whom

an exemptlon may be eluimed by the seapfoper under the fiders) Trtenal
Reveue Code., (s prvision appliss to sole proptivtorship uad pari-
-nership entitles onky. Eamily s working for codporats ensiies are
nchuydedt usemployoes by lave), '

(6} househdld or tic émployment,

() casual employment (eployment whish s st In the wnal sourse of
trade, husiness, professhon or cearparion of the employes),

fe}  parsons perfoming strvicesin retum for i o7 sustenanceonly,

{0 valunteer workers (oscept nir search and rescos valiunteets empfoyed by

the Moniana Depariment of Commnzerog (Section 672105, MCA), vol-

untest resarve of gl Om?b{' g services do 71 bogal Jaw et

forcement agency {Section 7-32-208, MCAY, and volunteer firetighters

providinig servied foan fncotpoeated elty o town),

school amatenr athlesic officials feecepl thoss otherwise employed by a

Eanw!mlmﬁtebmimmnmlmns,

dimmfmm‘gh el wf A singly o i bandles as lhieir
newEDapt 0 geliver nedspapess singly o as ke
,maindulyqndhmncimmvledm!mmaagemwﬁmg(amwr
lrgal grearsltom, sravs! apgove ton-coverage for 2 minor), and

298 B

() fretlsncecopmespondents who subest articles or photos for pubication,
mepaidwmmmﬂlmwackuwleﬂgedmmmngeqvﬂthg{aw-
eut or degal maardian st apsrove non-coverape for 4 yimor),

T Ficers who:

[ Emmjoctedeo gt by piving proper notlce in compliance with the
apppriate laws and egubatlons , O

(b} donal resideand danot work in Monians, X

sn_dw arnes anpear &5 “not covered” on the Coserage Declamtions or Bi-

orsepmesity,

mdmmudmibadinlmhndaabwsmhemmdwdmthepoﬁcyon

its Incepiion daie or be addad at any time thereafter ’

4, 'Ihauynabﬂiwxﬁu?chanmplogtrmmedagjmmdmh:po!zww)mas

mmmmbwurassodmotamm ership, association or organttion not

Conerage

mmgdasminsumdinlhu 5 o Endorsemants:

Section C
CONDITIONS
1. ‘The Coniraed,
Al of the providdons of the workers” compensation and econpational dis-

" ease Jaws il egulations of Monyana, a8 aitiended, or a5 may be wmended, shall

be.apat of 1his policy as fully and completely a5 i writen hemin,
“This policy, overge

Tnchading the C Classifieation and Code
Bihedules and Endorsements, and the A iog, constuite the entira bontract
of insuaiice, By coepting this policy, thie insurod agrees the siatements i the Cav-

mmendmﬁnmmdﬁssdommaéﬁnhk apreeniints and sspresentations, and
Breciments 3
miterta] misrepresentations by the insured inheappBcationor appearing o
wc«:v&ugenegiamﬁunsorﬂndorsmmm ey reder the contract void,

A Clhanges,

B provision of this pathey shull be waived or altsred wilhout wiitien e
dotsement signed by a duly suihorized representativ of State Fund, EXCEPT &)
those ehanges specificatiy awthoeteed fn Section €, Tom 5 and () chianges fa this
mﬁgynwa&lalodlymxychmgehﬂhc Tawys of Miontaa.

“The insued'sinitial deposi shll be retained by State Fund o beapplind ro
ooy fonal billing vpoin teradiation of this'policy, State Baad may, Pr;mppﬁme ®©
nm.a{wﬂnmmoﬁdmmﬂwudmﬁmww
s, Aaditional deposits becarne due apon billing and ths insused I sublect fo
cancefafionof this policy by Stute Fund after defar insthe event of son-payment,
4. Paywoll Inforgration,
cd byl o s st s of the o
LA officials an loyees, ciassifiedt accordlag o s
Mbgfmmewmﬂnandmmmmwmmummu
ance policy, At thevequest of State Fund, the insused shal fierish reonds of all
every kind of all employees and, offickl daring any perfod in whith
1jis po khefm.fbﬁmrorﬁmmoningufpamﬂwﬁbemmﬁsibyﬂaw
Fundat the eloseof each perjod specified s “repnst basis” bis the Coveraps Deels-
satfons, All remugeration of employess shall be Tnchuded Jor compuation of pre-
i a8 the valne specifled by the Tammels inise by State Fund,
The tems *remaneration®, “paysoll amt “wages” cofncide for botl prev
smiur and benefit determination purposss,

:

berwoen thedwared and State Fund, -

}
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Failure on the part of the insured 1o provide payroll information at thate-
fuest of State Fnd shall enthle Siate Fand (o estlrmate payoll based on previtus
payioll informmation sopplied by the fitsured snd 1o cancel for Failune to submit
vl iEposts,
S'PTmhfs@pufMéy teh by the Ineweed subifect to the classifications and
is e 2 st sulifect to e chassifications snd pas
fourdinthe manivads in vz by State TFued, Classiflearions described in the Classi-
Teation aed Cod Schedufes uttachied fo the osigitd policy e bised an Infarma.
totk suppliced to Stite Pund by the fnsused, A mew s of schedules Wil Bre fsugd,
poni addition or deletfon of classifieation dhdes, in feplace ot previously hsuad
sehedules, [ amy employees af mry time commence doing wosk pmm}y falling
;?ﬂun anothhg zgﬂiwﬁon..cg 5r&%ﬁﬁwmsmc T l:limm t ary et
cyeeisor oing work otk Teparted, the proper tassification
shall beeome effective o the date the sald work commenced, State Fond wilt no.
Uy thelnsured of changes nsates for assigned claseificarion codes thirty (36) digs
inadvance of the change.

Premniums based on pagrell shall be computed inamorndance with e man-
valsin i by Staite Fund. An angual simimum prerm subficient b oover pollcy
admirdstrufon will be charaed If acteal peembom 3s Jess than e ralfosm,

A volume discount and/or xperience modifization fagtar will be appied
{oallquatified flrms, Theexperfenon modificition factor Is basad ont mpesiencein
previess policy pediods and tay be pplled retroctively, regardless of whether the
Facior incroasts Of decreases preminm Gué.

Variahie px%levﬂs, which further increase or decveass Mnad promium,
nw!bcnxaizaed Individual usurcds to reward eonploysrs with zood safety rosords
and panaline emglen)m_wim pesar safety reords. I \mriahﬁuiﬁyg Jevels are ag-
gned, they will bepecified by endorsement to the tadividual pafiey an its incep-
ton anid/or anmiversary date, : i
i PmWFsbmmguu \vhenlbg@wa!nhd ﬁtmﬁ&md ey Bitexle cancel-

1 if payond 35 ot reostvedd by the dus date,
6, Audit andd Austiment of Presdurn,

Aty authorized representative of State Furid shall bave the right and o
‘portnudly during the effective dates of (his policy end bt reasonalie times therfe
e g0 exaniiine and avdif the insured s rectrds 5o fay &% they relate o emmeration
camned by emploiess, 8 shall be asoettafized by State Fund atany tmedhe tots]
premihsin patd by the fnsured is less than ks propedy chorgable t 1he insured e
elex the teims of this polisy, the insured shall pramptly pay b Stato Fund al its
offieein Helena, Mmimm;‘lhediffemngebmﬂwmmlmhm pofd and the
ascartained presvium, IF the 1ot premuim peld by the fosured i i eess of tho
ascertaines! presmivm, State und shall, at the option of theinsured, inmediately
eredit the ocount of; or pay the emomt of such eecess presaorn 10 the Insared,

Expept in the tase of fraud, State Fund will ot refund or assess additionat
; momman&u@mmsaﬁerpmr&mcﬁgimﬂybmmdue.

An

A .
Thaanmiversarydate for al) State Pund poticies s Suly It of each year, The
State Fund volonte diseout progmm & based on n July {8 hroughh Fane 30th
period; therefore, lsmimw? ot July It ol each yeaz .
8. Analversary Rating Date,

July Tstof each yoar Is the normel apnlversary rating data for State Fund

« policies which gualify for m;eme wodification, T cases when & previons pol
date

oy carvied an anniversary yeting dato of afbier than July bst, Stz Fond wilt cange
the annjversary rating date 1o tha vt appropiiatz Tuly 12, ) .
9. Payments By The Insured,

State Fund will credit all monles recelved from the lasured 16 the oldest
outstanding billing iter. Allacoounts are pavatile in Rill by thir dats Fadicated on
thestaternents, State Pund does not exfend duedatesar waive 1he right o payment
it fall by acoepting nny partial payrents. )

10, Eaterest
Inithe ivent the eragloyer misrepresents payvoll, mproperly dassles pay-

1
rolk, o defalts i preifum payments, State Fund may eharge interast o a vate st
by St Furd,

11 Subconiraciors,

I the nsured oomtracts or sulroontracteany woirk 10 contrictors of subcon-
ractors, State. Fund may at its option, requite vemuneration of 2l emplayees of
any such contractor or subcostracior i beincludad in the emimemon on which
premitn 8 paiid by e losured, providad sush contractor or subeontractor bns not
securedcomipensation insuranos fos its employess o5 requied by the workers' com-

mwnsatonbw, |
1. Coopersiian of the Insered, - .
ﬂmmmﬂshaﬂvamféuiﬂn&aiﬁundhy:?}pﬁmtﬂsgsmw
orSreFund’s ppreséntativesto atany reas:
operlinns covem by this poliey; peadtﬂusﬁtamﬁuﬂmmaﬁuuandsumc}‘g
&

tleme during the poliey period, and within 4 masonable time (herealier, 65 far as
miammﬁmuﬁa% e maerat i h@@m;?&%mgﬁtamﬁfg
wittes nothos within of discovety of any infury, B reasonal

desctiptlon of the particulars of safd infiry; () forwarding o State Fond asvy el

-teposis after agplying any necessary portion theraf to ynpaid premivms. L
. Asslgnment,

[reocess received by Yhe Jnsured selating 10 avy infory; and Bhtesseling hearings
and trias, asslsting i securing e giving evidonce aiktin lﬁsguonduu of sadis or
procsedings, a1 State Fund's equest, The insred shall not voluntasly ke any
payment, xsumeany oblization or incor anye other thin for such rmedie
awmedical and other seeviees ot the time of § Ury &5 areyRoissary, of ke any
segorintion or setilement, evcept with the express swritten copsent of Stare Eitnd, P
13. Duention of Policy and Canodiation, . !
. This policy becomes effective on ibedate shown In the Coverage Declasa. :
]t:ong.andmnains:nefrmt il eameeled by the insured or State Fumd as provided i
(BT,
Caneellation may be ascomplishod: i
() By the insured. if tha insured transfirs covertige 1o aother insures,
withdcaws from business or ne longer has emp Tor which coverage is re-
ﬁ:nmd, this policy niay be canceled by notifylng Stme Fund ja writlhg, showing
¢ st thale his emplpyess wasked, of the date on which the cowerage eansferred
U"hﬂ’f%g“? By St Fund, St Fune 1y canee) s polcy for o
ly State Funy AR policy for non-subrmission
of vepits, Sor son-pryment of premium, for Fafure to pay lncreased de
Ppesit when sequired, for material mlsrepresmiation or for any other veason ap-
proved by the Montana Commissioner of Insirance, by giving netiee to e e
sturedl at least thirty (30) dirys prior to the-effective date of such Gimesliation,
in the case of teminatfors of tls poficy, Strte Fund shall refund the infif

Acsineient of Tnterest under this policy stk pot bind State Fond y fis
consestt bt indieated by endorsmment, 1, howewr, during the poliey period thsn.
sured shall 6, and written wotdds is given s0 State Fund wilkin Uity (30F days
atfeet thadlate of surh death, this poficy shall cover thelnmed's epal epresentasive
s insused

15, Sohrogation, .
Inthecass of any payment for ampensation ormdicad services under s,
ot assurmption therefor; State Rund shal be sobrogatest to all vlehts of the g
apalnst m&m to ihe fullest ashoust of such paympnt or Biabibity s
pmlwéduéi li?i:is compensaton laws of Montana, . . )
3 3 . [
Should the State Fund dectarea dividend, the uamed lnsused shall be eqti-
tﬁﬁi mig share of such dividend, In acotrdames with the statutes and paficies per-
taning thercto, '
1%, Extratersitosial Coveripe.
‘Tl Insured ngrees 10 potify State Fund in advanes of 2ty Monfany em-
playees 1t imends 1o emplog lemporarily astsitfo of 1he siate of Montang,
Wiitien appioval must be obiained from the Departonent of Labor and
Tndustyy for waiser of Montaa: jazidiction for out-olate workers emphoyed "
temporarily in Monlaga,
18, Pusting Notices, \
mhwﬁbmukw'mpmﬁmhﬂmﬁnﬁhcmgemm.m b
signs are provided by State Fund sed st e vostes] tn conspietous aieas of the |
aee for allemplcrs 1 5. The insured vust notily Stave Fund if addl 1
%ﬂa&mquhud or posting i all workplaces, !

An emploper who putposely or knowingly failsto post 4 San idicating the
smurmaﬁuﬁmmmmim&amam ﬁuﬁfnr !

each citwtion, purswant io 3E71-40F, MCA. .

An estployer sho asiss it frandlently obtatsing benefits may be gl
ol thelt and sublect v manimem eriminal penatiles of 4 $56,000 fine and/or {
Y prison, pursuant o 456301, MCA, o

Anemployer who faldiies employment recgwls, inchuding reporied wages,
nunnber of evployees, de,, O rfirses to pay presiiim maybajsﬂggof craployer
misconduct and sabject fo raaxnizn eminl penalties of a 350, (0 fiseand /or
Hoyearsin pelson, pierseant to 432501, MCA. .

An eployer who refuses or neglects to subsnlt reports wecessary for the
proper review of & clalng rimay be assessed 3 penikty Erom 5200 to S500 Tor ech
olfense, purnunte 375301, MCA.

I WITNESS WHEREOE the Sune Compensation, Misiual Insurance
FFund has cattsed this polfcy to besigned by the Divector of Bolity Services., H

. Ditertor of Policy Services

SEMIS FORM PFTO0C (iised L)

fi k]

e et
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- STATEFUND .

855 Froat Strent = P.0, Box 4750 - Helona, MY 596044759

Suslomer Service §00-332-6107 or 406:495-5000
Fox 408-408-5020 » TOIVTTY 406-406-5630
Fraud Holffne 880-582-7483 {§88-MT-CRIME)

www. montanaslatefuad.com

Policy # 03-001365-Q
Policy Puriod:  O07/01/2016-07/0112017

WORKERS COMPENSATION AND ENPLOYERS LIABILITY INSURANCGE POLICY
) ’ QUICK REFERENCE

General Sedion

A,
B,
c.
0.
E.

The Folicy

Vithe is Instred

Workers Compansetion Law
Siate

Locations

Pait Ong —~ Workers Campensation Insurance

TOMEmDome

* How This Ingurance Applies
Ve WAll Pay
We Will Defend
We Will Also Pay
Other Insurance
Fayments You Must Make

. Resovery From Clhers

Statulary Provislons

Pait Two - Emplayars Liablity Insurance

A

by

Zhmmoaw

How This Insurance Applies

- We Will Pay

Exclusiors
We Will Defand
We Will Also Pay

- Other Insurance
- Linits of Liability

Recovery From Others
Acttons Against Us

Past Three — Yaur Duties 6 Injury Occurs

Part Four - Premium

A
B,

Temmoo

Our Manuals, Policies, Guidelines and Procedures
Clagsilications .

Remuneration

Premium Payrmgnts

Fira! Premium

Interest Charges

Regords

Auit
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Part Five — Conditions

. Changes

. Inspeation

Long Term Ralley

Transfer of Your Rights and Duties
Cangellation :
Sole Representative

Mmoo w>

'

©wowd

- Impertant: This Quick Refararos ks not part of the Workers Compensation and Employers Liability Palicy and does not
i provide coverage, Refer to the Warkers Compensation and Employers Liabllity Policy tteelf Tor actual

centractual provigions,

PLEABE READ THE WORKERS COMPENSATION AND EMPLOYERS LIABILITY POLICY CAREFULLY,

PE100C-Rev 072016

Partlons copyrighted © 2013 Netenal Coundtl tn Compensatisn Insurante lrg, Repriated with pennizshon,
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WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY .
In return for the paymiant of premium and sublect o all terms of this policy, Montana State Fund agreas with the insured

a8 follows:.
GENERAL SECTIOGN
A The Pollcy
This poficy includes at its effertive date the Information Pags, application and all endeorsements and schadules
isted there. It is a Gortract of insurance betwean you (the employer niamed in llem 1 of the Information Page) and
us (Montaia Slate Fund, the Tnsurer named on the Information Page). Tha only agreemente relating to this
Insurensce are Stated in this policy, The terms of this policy mey not be thanged or waived except by endorsement
tssued by us 10 ba pad of this polloy. .

Thils policy Is the 'entire contract of Insurance. By aocepting this dolley you agres the statements In the information
Page, application antf endersements are your ugreements, warranties, and representations. Any material

misrepresentations by you may render this policy void. Ary suit under thie polley shall b2 brought and malntalned
in the stite Dlstrict Court, 1ewls and Clark County, Montana, . !

{Fyou are a tribal entity you waive your sovereign Immunily forany actions arising out of or related o this paltcy
and all such action shall be brought and maintained in the state District Court, Lewis and Clark Caunty, Monjana,

B, Wio is nstred

You are insured if yol are an employer pamed In fteim 1 of the Information Page, If that employeris a partnership,
and if you ars one of its pariners, you ate nsured, but anly in youT capacity as an emplover of the partnership's
amployesa, . i

C. Workers Compensation Law . ,
Workers Compearsation Law means the waorkers compensation Jaw of each state or territory named in tem 3 A. of
the information Page. It indludes any smendments to that law which are in effect during the polley period. It does
. hotinclude any federal warkers compensation law, any federal occupational disease law, Federal Employers
Liabillty Act or the provislons of any law that provide nonoceupationsl disability benefils,
D. State ' .
State mears any state of fhe United States of Ameriea, and tha Disirict of Columbia, .

E. Locations

This policy oovars all of your werkptaces listed in ltems 1 or 4 of the Information Page; and i covers all other
workplages in tem 3.A, states unless you have olber insurance or are sefnsured for such workplages,

) PART ONE
. . WORKERS COMPENSATION INSURANCE
A, How Thiz Insurpece Applies
We agree to assume your lisbilty to your employass under the workers compensalion faws of the states named n
liem3.A, of the Information Page. This workers compensation Insurance does nat apply to exempled
employments a8 provided by 36-71-401, MCA; unless those erployments are inciuded In this policy by
endorsement.

B, WeWill Pay .
We will pay pramptly when dus the benefils required of you by the workers compansation law,

PFI00C-Rev 072078 Page 3 of 8
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C. We Wil Dafend
Wa have the right and duly to defend onyour behalf 4t our BxpEnsE any claim, proceatiing or sult for bengfits '

payable by this Insurance, We have the right to Investigate, manage, pay benefits and seltie thess clalmg,
proceadings or sUits, :

We have no duty to defand a claim, procesding ar st for which we do not provide beneflls under the workars ;
. compensation faws of the statés named In ltem 2.A, ef the Irformation Page, Tncluding but not Bmited to tort or i
cantract actions ot hiflng preferanoe disputes under 36-74-817, MOA, '

D. We Will Alse Pay : '
We will also pay thase costs, in addition to other amotnts payable urider Ihis insurance, s part of any clain, i
progesiding or sult we deferid: '

1 Reasonable expensos Incurred at our request, but rot loss of eamnings; .

2 Premiums for bonds to release altachments and for appeal bonds in bond amounts tp to the emount '
payable under this inslrance; ;

3. Litigation eosfs taxed agalnst you; .

4. Interest an a judgmentas raquired by law untll we offer the amount duz under this irstrance; and

8 Expenses we inour.

E. Other Insurance ) !
., Wea will.not pay mare than aur shara of bensfits and costs covered by tiis insurance and othar insurance or self-
nsutance. Subject to any limits of liablRty that may apply, alf shares will be equal until the loss is pald, If any
insurance or settinsurance ls exhausted, e shares of &) rematning Insurance will be equal unlll the loss Is pald.. i

F. Payments You Must Make

*fou ae respansible for any paymants In excess of the benefilg regularly provided by the workers compensation

law Including those required because: ) '
©f vour sarious and wiiiu! miscenduct;
You knowingly employ an employae In violation of faw:
You fail to'comply with & health or safely taw or regulation; of .
You disehargs, coerce or atherwise disttiminate agalnst ary eroployes In violation of the workers X
compengation law. !

S

lfwe make any payments In exoess of the benefits requarly provided by the workers sompensation law or your ;
behalf, you will refinburse Us promptly, : :

G. Recovery Frem Others
We have your rights, and the rights of persons sntitied to the benefits of this nsuranee, b recover our payments
from anyone llable forthe Injusy, You will go everything nacessary to protect those righls for us and to help ue
enforce thea, :

H. Statotory Provisions . : . i : v
These stalements apply where they are required by iaw.

1. As betwean an Injured workes ard us, we have notice of the infury when you have riotice,

2 Your defaul or the bankrupioy or insoivensy of you or your estate will ot ralieve us of our dutles under
this insurarcs afier an infury oocurs, .

3. We aro directly and peirmarily liabls to any person entitied to the banefits payable by this Insurance. Those
persons may enforee our duties; st may an agency auwthorized by law. Erforcement may ba against L of
ageinstyouansus,

Pertions copyriphted ©2013 Natlonaf Souncll on Compansation Insirunce Ine. Repinied with pesmission,
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4. Jurlsciiotion over you is Jurisdlction over s for purposes of the workers compensation law, We are bound

by detislons againat you under that law, subject {o the provisions of this palicy that are not In conflict with |

that law.
8. This insurance conforms to the parts of the warkers compensation law thal apply to:
a. Benefits payable by this-lnsurance; .
b Spacial taxes, payments inte seourity or other special funds, and assessments payable by us
under thei law.
6. Terms of this Insurance that canflict with the wotkers sempensation law are changed by this statement io
copform 1o that faw, ) . .

Nattiing in these paragraphs refleves you of your duties under this polloy.

: . PART TWO
. ENMPLOYERS LIABILITY INSURANGE
A, How This Insurence Applles
* This smployers'liability insurance applies to bodily injury by acddant o badily Infury by disease, Bodily infury
Includes resulting death. Bodlly Injury dees not Include mental of emotional Injurles, conditions or diseases,

1. The bodlly injuty must arise out of and in the course of the injured employee's employment by you, -

2. The employment must be neseséary or Incidental to your work in a state pr teritory Tisted in Hem 3.A. of
the Irformation Pags. - .

3. Badily Infury by acaldent rust osour during the policy perded.

4. Bodily Inury by distase must be caused or aggravated by the conditions of your employment, The
employee's tast day of |ast exposure to the conditions causing o aggravating such bodily injury by |
disease must oeour dusing the policy periad. . :

8. Ityolu ane sued, the ariginal stit and any refatad legal actions for damages for bodily injury by accident or
by disease must be braught In the United States of Amerlca, IS tonitories or possessions, or Canada,

B. We Will Pay

We will pay ali surns that you legally must pay as damages because of bodily injury to your employess, provided
He bodily Infury |s covered by this Employers Lisbiity Insurance,

The damiages we will pay, where recovety Is parmithed by law, Inelude damages:

1. Forwhich you ara liable loa third party by resson of a clalm or siit againat you by that third party to
recover the damages clalimed against such third party as a result of Injury to your employee;,

2. For cave and loss of services; )

3. For consenuential bodily injury to 1 spouse, child, parent, brother or sister of the Injured employee,
providest that these dameges are the direct consequence of badily injury that arises outof and In the
course of the Injured empioyes's employrment by you, and

4. Because of bodily Injury to your eirployse that arses out of and I the caurse of employmert, olalmed
agalnst you In a capacity other than as employer.

C. Excluslons - g
This insurance does not cover: .

1. Liabifity assumed under a contract, This exclusion does riot apply to a warranty that your work will be
dong in a workmarlike manner;

2 Punitive or exemplary damages;

3. Beodily infury to an employes while employed In vickation of faw with your actual knowledge or the actual
krowledge of any of your executive officers:

4. Any obligation imposed by 8 woriters eompensation, eceupational diseasa, unemployment sompensation,
or disabllity benefits taw, or eny simitar faw; .

PEA0IC-Rav 0TI2016 Poge S of 8
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5. Bodly Injury Intentiorally caused or aggravated by you,

6. Bodly injury ocourring outside the United Statas of America, its territorles of possessions, and Canada,
This exelusion does not apply to bodily Injury {o a difizen of resldent of the Urlied States of America or
Canada whe Is temporarily tutside these countries;

7. Damages arising out of sowrcian, ortisism, demotion, evaluation, reassignment, discipline, defamation,
barassment, humiliation, diserimination against or termipation of any employes, or any parsonnel
praclices, pollcies, acts or omissions; : .

8. Buodlly Irjury to any person In work sublect to the Longshote and Harbor Worltrs' Compensation Aot {33
LLE.C. Sectiona 81 et saq)), the Nondgpropriated Fund Instrumenitalifies Act {5 11.8.C, Sections 8171 of
s64.), the Outer Continentat Sheif Lands Adt (491,50, Sectians 1331 et seq), the Defense Base Act (42
U.5.C. Sections 1651-1654), the Federal Mine Safety and Haalth Act (30 L.S.C. Sections 801 et =pq,
and 901844}, any olher federal workets or worlmmen's compensation aw or other federal oooupational
disease law, or any amendments to these laws;.

9. Bodily injury to any persan ln work subject 1 the Fedsral Employers' Liability Aot {45 L1.5.C, Sections 51
el seq.), any other fecral laws obligating an ermplayer fo pay damagss lo an employes due to bodily
injury arising out of or in the corse of employment, or any amencments to those laws;

10. Budlly injury 1o a master or enember of tha craw of arty vassel, and does not cover punifive damages
telated to your digy or abligation o provide transportation, wages, maintenance, ard cure under any
applicable maritime law, - .

1. Fines or panaitiss imposed for vialation of federal or state law; and

12. Damages payvable under the Migrant and Seasona) Agricuituel Worker Protection Act (28 LS.,
Seotions 1801 et-secr) and under any othar federal law awarding darnages for viclation of those laws or
regulations lesued thereundar, and sny amendments to those laws,

0. We Wil béfand

We have the sight and duly te defend, at our expense, any clalm, proceeding or suit against you for daméges
payabla by this Insurance, We have the tight to investigate and settie these clalms, procesdings and sults, .

We have na duty to dafend & claim, proceading or sut that is not covered by thls insurance. Wa have no dity to
defienid or eontinue defending after we have pald our applicabla Bt of liabiity wnder this insurance,

£, We Will Also Pay _

We will also pay these costs, in addiion to other amounts payable under this insurance, as part of any i,
proceeding, or suit we defenct n ‘

1. Reasonable expenses inourred at our request, tgtzt not koss of eamings; .

2 Premiums for bords 1o release attachmeants and fer appeal boneds T bond amounts up to the limit of our

liabsility under this Insurance;

3. Litigation costs taxed agalnst yous: )

4. Interest on a Judgrnent as required by law until we offer tha amount due undar this nsurancs; end

5. Expenses we Incyr,

»

F. Ofher insurance ' ’ :
W will not pay rore: than our share of damages and costs sovered by this Insurance and otfer insurance or self-
insurance. Subject to amy Emits of liability fhat apply, alt shares will be equal until the loss is paid, If any insurance ‘
or self-insurance is exhausted, the shares of alf remalning Insurance and self-Insurance will be equal untl the loss
is paid,

G. Limits of Liabllity - . )
Our llability [ pay for damages Is limited, Qur limits of liabiity zre shown in ltem 3.8, of the Irformation Page,
They apply as explained below.
PFPIG0C-Rev 07/2018 . . PaguBole
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. Glassifleations .

PFI00C-Rev 072016

1. Badily Injury by Accldent. Tha lmit shown for “badily rjury by aceldent - each acoldent” is the most we
will pay for all damages eovered by this Insurance because of bodily Injury to one or mure employees In
any ane accident, '

L)

Adisease Is not bodlly injury by aesident unlsss it rastits direetly from bodily Injury by accident.

2 Bodlly lnjury by Dlsease, The limit shown for “botlly Injury by disease —policy Hmit” ks The roost we will
pay for gl damages covered by this insurance and arlsing out of bodily injury by dissase, regardiess of
the number of employees who sustain bedily infury by disease, The limit ghown for “bodily injury by
disease — each enployes® is the most we will pay for all damages because of badily Injury by disease to
any one employee, ’

Bodily Injury by disease does nat Inchute disease that results direstly from a bodily injury by accident.

3. Wa wili not pay any claims for damages after we have paid the applicable limit of our lablity undsr this
Inguranos,

. Recovery From Gthers

We have your Fghts to recover our payment from apyons liable for an injury covered by this insurancs. You wili do
evenything necessary to protect those rights for us and to help us enforca them,

Actlons Against Us
Thererwill b2 no right of aclion against us under this Insurerics urless:
1. You have compiied with a1l the terms of this policy; and
2. The amount yol owe has been determined with our censerit or by sctual trial and final jJudgmert.

This Insurance does not give aryone the right fo add us s 2 defendant In an action against you to determine your
ltatily. The bankruptoy or insolvenoy of you or your estate will not relleve ug of our obgations under this Part,

PART THREER
YOUR DUTHES IF INJURY OQCURS
Tall us ut once i injury ocours that-may be coverad by this polley, Your other duties ara listed here,
1. Provide for immadiate medical and other sewvices required by the workers conpensation law, .
2. Giva us or our agsnt the names and addmsses of e Injured parsons and of wilnesses, and ofher
information'we may nesd,
Pramplly give us all notices, demands and legal papers related to the injury, dlaim, proceeding or sult,

Cooperate with us arxl assist us, as we may request, inthe investigation, sefflerment or defenae of any
claimn, proceeding or suit,

5. Do nething after an infury occlirs that would interfere with our right to recover from ofhers.
6. Do not voluntarily make payiments, assume obligations oF incur expenses, except at yaur own oost,

o

PART EGUR-PREMIUM

- Our Manuals, Policles, Quidelines and Frocedutes

Alt premium fot thils polisy wiil be deterwined by our manuals of rules, rates, rating plans ard classifications and
our rles, pollies, guldelines and procedures, We may ohange our manuals, policies, guidelines and procedures’
and apply tha changes to this poflioy If authorized by jaw or a govermmental agency ragulating this [nsurance.

ltam 4 of the Information Page shows the rate and prermium basis for cantaln business or work classificatlons,
Thase classifloations were assigned basad on an eslimate of the exposures you would kave during the policy
pettod. If your astual exposures are not praperty described by those classifieations, we whl assign proper
classifications, rates and premiur basis by endorsemert to this policy.

Page? of &
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C. Remuneration

Premium for each work dassification s determined by multiplylng o rate times a prémium basis. Remuneration Is
the most common premium basls, This presmium basls Incldes payeell and all gther remuneration paid or payable
cluring the polioy period for the sarvices of:

1, Allyour employees engaged In work sovered by this polfoy;

2. Al other persons engaged inwork that could riake b5 fiable under Part One (Workers Compansaiion
Insuranes) of thls poliey, If you do not have payroll records for these persons, the eontract price for thelr
servicas and materisls may be used as the prenium basss, This paragrapht 2 will not apply if you give us
proof that the employers of these persons fawilly secured their workers compensation obligations; snd

3. We will provide forms bo report payreli and all other remunerstion. Your report of payroll and all ether
remuneration must ba received in our effice by the dus date.

.

. Premium Paytients ‘
Youwill pay all prerium and other items to us when dus. Pramium and other fems must be received It our office

by tha due date. You will pay the prerlum even if past or all of 4 workers somperrsation law is not vaild,

. Final Premlizm

The prernium shown an the Information: Page, schedules, and endorsements i an estimate, The final premium
wiil be determined after this polley ends by using the actual, not the estimated, premium basis and the proper
classifivaions and rates that lawfully apply to the business and work caverad by this palicy. If the final premium is
morg than e premivm you pald fo us, you must pay usthe balanca. IF it fe leas, wa will relund the talance to you,
The finat premium wilt not be less than the highest minfmum premium for the classfications covered by this policy.

Interest Charges

Interest may be charged on the fulf srount owed to us 2t the maximun mte In eftect on the billing date, in
accordance with section 51-1-107{1), MCA,

. Records

Youwiit keep revords of Information needed to compute premium, You wil provide s with coples of those records
when we ask for tham,

Audit

Youwll let us examine and audtt alt your records that relate to this poey. Thess recards include ledgers,
joumals, reglsters, vouchers, contracts, tax reports, payroll arx disbursement tecords, and programs for storlng
and refrieving data, W may eonductthe audite during regulsr business hours during the policy period and within
three years alter the pelicy perlod ends, Information developed by autdit will be used 1o determine final premium,
Irsurance rate servioe crganizations have the same rights we have under this provision. Exgept Inthe case of
fraud, we will ot refund or aseess addtional premium far more than theee years after the policy period ends.

PART FIVE - CONDITIONS
Changes
You mustimmediately nofify us of all changes including ary ownership ar entity changes and any changes in your
operalions,

Inspection . -

We have the right, but are not obliged to inspeut your workpiaces at any time, Our inspectioris are not safely
Iepactions, They relate only 1o the nsurability of the workplaces i the premiums to be charged. Wa may give
yau reports on the conditions we find, Wa may also recommend changes. Wiilla they may help reduce losses, we
do not underiake to perform the duly of any person to provide for the health or safety of your employaes or the

. 3
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publio, Y¥e do not warrant that your workplaces are safe or healtaful or that they camply with laws, regulations,
codds o standards. Insurance rate service organizations have this same tights we have under this provision.

G, Long Term Policy
© I the polley perlod is lenger than one year and sideen days, all provisions of this policy wilt apply as though a new
policy were isstied on each annuat anniversary that this policy Is inforce,

0. Teansfar of Your Rights and Duties
Your tights or duties under this polisy may not be trangferred withowt our written consent,

if you die and we reciive nottss within thirty days after your desth, we will cover your legal representative as
insured.

E  Cancellatlon

1. You may-cancel this poliey. You must mait or defiver writtert notice o us shaling when the cargeliation is
to take offact.

2 We may cancel this poifoy. We wil mall or deliver to you and o the Department of Labor and Industry net
less than 20 days advarics written noffos stafing whan the cancellation is 0 lake effect, Mailiag notice fo
you at your Jast known eddresswill be sufficiert to prove nofice,

3. We may cancel enly for ong of the following reasans:

& Anonpayment of premium, expense constant, depns!t or expended medical dedudtible g mounts;
b Afaiuie to report payroll;
o Afallre o eooperate In an audit;
d. A material misrepresentation; .
e, Asubetantial change in the risk we assumed under the polioy unless it was reasonabie for us fo
foresee the changa or contemplate the rlisk whenwe Iseued the policy; :
. Asutstaniial breach of the dutles, conditions of wanaznties under tha polley;
. g Any other reason provided in the policy.
The palley perod will end on the day and hour stated In the cancellation notice,
. ANy of these provisions that confliot with a law thal ponfrols the paneellstion of Uie insurancs inthis poliay
ks changed by this staterment to comply with the faw,
Premium, payroll reports and other iteras must be received in our office by the dus date.
Our acceptance of s partial payment dogs not extend the dus dale or walvee our right to payeent in fuli or
to cancel this polloy.
If you fail to provide actual payrolt atter canceliation we may estimate payrall
Your depuost, If any, shall be retainad by us 1o be appled to any final prermiurn affer canpellation of this
policy.
F. Sols Representative

The lesured first named in Mer 7 of the Infermation Page will act on behalf of al Insureds to change thils polfoy,
receive rotum premium, and giva or recelve notice of cancallation.

NG pa

© %

IN WITNESS WHERECF, Montana State Fund has caused this policy to be signed by the PresidentiGEQ,
I | o
President/CEQ
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855 Front Stemel — PO, Box 4763 Helpne, MT 59604-4759
Customer Servide BOBII2-5102 o 408-495-5000
Fax #06.493-8020 ~ TOOITTY 406-495-5020
Fraud Holllne see-smm (B&B»MT ~CRIME)

WY, feom

STATEFUND . | ,

DEPARTMENT OF TRANSF‘ORTAT!ON Policy #: 03-00M365-0
- ROBVIRTS , Teamn: Pramier
PO BOX 201001 . Date: 0BM1£2016
HELENA MT 52620 : Poliey Perlod: 07/01/2016 - 0710172017

STATE SPECIFIC ENDORSEMENT
W{JF{KERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLIGY

The ful!owing changes have baen made to yvour policy,

1) Page 3, ‘General Sesctlon.‘ 'A. The Policy,’ Paragraph 2, Sentence 2. The word
*warranfles® s ramoved

2) Page 5, "Part One— Workers Compensetion Insurance ' H, Statutery vals:ons Add the
foliowing fext,

7. The provisions of this polley conform fo the mintmum requiremenis of Montara law end

confrol over any conflicting statuss of any state In which you reside on or after the effective
date of this policy,

PR{QODCANew 0172016 . Pago 1081
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SIATEFUND

DEPARTMENT OF TRANSPORTATION
ROB VIRTS

FO BOX 201001

HELENA MT 59820

B85 Frort Sireet— PO, BaX 4758 - Helena, MT 59603-4759
Customar Service 8003356100 o 400-455-5000
Fax 408-495-5020 - TOR/TTY 408-495-6080 -
“Fraud Hoine B58-882-7403 (BS-MT-CRIMEY
wwiwmontangstatelind.com

N

Poficy #: 03-001365-0
Toam: Promier
Date: oaMsRMT

Poliey Period: 070172016 « 0710152017

STATE SPECIFIC ENDORSEMENT .
WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANGE POLIGY

The following change has been made ta your policy,

1.} Page 9, *Fart Five - Condifions,' 'EE. Cancellation,' “3. 1." The word "warranties” is removed. .

The ravised sentence ls:

"A substantial bréach of the duties or conditions under the poficy;”

i T Exhibit 511
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B55 Front Straat - O, Box 4759 ~ Helena, MT $9804.4755
Cuslomor Sevice 800-332.840F or 405-195-5000
Fot 406-495-5020 - TOVTTY 406-495-5030
Fratd Holfine 888-682-7483 (88-MT.CRIME)
wwnwmenienastatefent.com

MONTINA
SIATEFUND
Policy #: 03-001365-0
Policy Period:  07/01/2017-07/01/2015

WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY
QUICK REFERENGCE

General Section

A, The Palicy

B. Whois Insured

C. Workers Compensation Law
0. State

E. Locallons

" Part One - Workirs Campensalion Insurarce

A, How This Insurance Appliss
B, WeWill Pay

C. We Wil Defend

0. We Vil Also Fay * *
E. Other Insurance

F Payments You Muost Make

G, Recovery From Others

H. Statutory Provisions

Part Two ~ Employers Liability Insurance

Howt This Insuranca Apalies
We Will Pay

Exclusions

We Will Defend

We Will Algo Pay

Other Insuranca

Limits of Liability

Recovary From Others
Aclions Against Us

CXPAmMPODRP

Part Thyek ~ Your Duties If Infury Occurs

Part Four — Premiurn

A, Cur Maruals, Pollsles, Guitalings and Procedures
Clasaificatlons

. Remuneration

Prremium Payments

Finat Fremium:

intersst Chargay

. Records

Audit

TeTmoom

L L3 4 Lo

' B e B R o R+ S

Do o me s

Beginnirg on Page

o oo BN oW
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Fadd

Patt Five - Conditions

Changes

Inspection

Leng Term Policy

Trensfer of Your Rights and Dutles
Caneellation

SBole Representative

mmonsy

T

O DWW oo

Impartant: This Quick Reference is not f:ari of the Workers Compensation and Employers Liabilly Polioy and does not
pravide ooverags. Refer t the Workers Compensation and Employers Liakility Polley itealf for actual

conlractual provisions,

PLEASE READ THE WORKERS COMPENSATION AND EMPLOYERS LIABILITY POLICY CAREFULLY.

PFIG60-Rev 1002018
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WORKERE CONPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY
Irs reeturn for the payment ef prerbiurn and subject ko all tarms of this poltey, Montena State Fund agreas with the insured

as follows; -
GENERAL SECTION
A, The Pollcy

This policy includes at it effeclive date the Information Page, application and all endorsements and schedules

listed there. It I3 a contract of Iisurance batween yau (the employer named in kem1 of the Information Page} and )
ts (Montara State Fund, the Insuret named ok tha [nformation Page). The orly agreements relafing to tie

insutance are stated in this policy. The terns of this polioy ey not be changed or wakved except by endersement

lssued by us to be pert of this polloy. '

This policy is the entire cordract of Insurance. By accepting this policy you agres the statarnents In the Information
Page, applicatior, and endoreements are yaur agreemerts and tepresentations, Any materiai rilsrepresentations
by you may rencler this policy void, Any sLit under this policy shall be brought and malntained In the state District

Court, Lewls and Clark Gourty, Mantana,

i you are a tribal ertity you walve your soveralgn Immunity for any actions ardsinig out of or related to this policy

and all such action shall be brought and malriained in the state Distriel Court, Lewis and Clark Caunly, Montena,
B, Whols Insured . i |

You are Insured If you are an efmployer named In flem 1 of the Informmation Page. if that employer [s a pannership,

and i you are one of e pariners, you are Tnsured, but anly it your capactty a8 an amployar of the parinership's

employess. . ' !
C. Workers Compensation Law '

Wirkers Gompensation Law means tha workers compensation law of each state or torritary named in ltem 3.A. of

the Information Page. 1t inoludes any amendmients to that law which are In offett during the: polioy parod. I does , !

not inalutle any faderal workers compensation law, any federal socupational disease law, Federat Employers }

Liability Act or tha provislons of any taw thet providé nonocoupational disability benefils, .
0. State ' .

Slate means any state of the Unitad States of Ameriea, and the District of Columiia.
E. Locatlons _ :

This policy covers all of your workplaces listed In ltlems 1 or 4 of the Information Page; and it covers gl other

workplaces in lflem S.A. states unless you have other Insuranss or are selfdnsured for suoh workplaces,

FART ONE
WORKERS COMPENSATION INSURANCE

A, How This insurance Applies

We agree to assuime your labilily to your employees under e workers compensation kws of the slates namead in
Hem 3.A. of the Information Page. This workers compensation insurance does not spply to exempled v
employmants as provided by 39:71-401, MCA; unless those employments are included In this policy by !
endorsement. '

B Ve Will Pay ,
W will pay prompily when due the benefits required of you by the workers compéensation law, \

PRHGC-Rov 1072018 Page 3ol 8 !
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G We Wil Defend
We hava the fight end duty to defend on your bahalf at our expenise any claim, praceading or suit for benefits

“payable by this insurarice. We have the fight o rvestigats, manage, pay benefits and settle these claims,
proceedings of suits,

We have no duty to defend a vlaim, proceading or suit for which we dlo rot provide banefits under the workers
campensation laws of the states named in Rem 3.A, of the Information Page, Including bt not limited to fort or
santras! sotlons or hiring prefarence disputes under 39-74-317, MGA. .

D. WeWill Also Pay )
W will also pay these costs, Tn addiian to other amoutts payable under this insurance, as part of any claim,
proceeding or suit we defend; _ '
1. Reasonable expenses Incurred etour request, bia not loss of eamings;
2 Premiums for bonds to release attachments and for appeal bonds in bord amounts up to the amount
payable under this Insurancs;
3. Litigation costs taved dgalrst you, .
4. Interast on a judgment as requirad by faw until we offer the amount due under this insurance; and
6 Pxpenges we incur,

£ Other Insurance
W will ot pay more than our share of benefits and costs covered by this risurance and other inswance or self-
‘insurance. Subject to ary imits of Hablity that may apply, all shares will be equal unbi the 10ss i paid, [Fany
. insurancs o selingurarcs Ts exhausted, _lhe shares of all remalning insurance will be equal untll the loss is pald,

F. Payments You Must Make '
You are resporsible for any paymants In excess af ihe benefits regularly provided by the workers compensation
law including those required becalse;

1. Ofyour serious and wilful miscondit;

2. You imowingly employ an employes In viotatlof of law;

3. You fail to comply with a haalth or safety law or regulation; or

4. You discharge, soeree or otherwise distriminate agalnst any esnployee in violation of the workers
compenisation aw., ’

Hwe make any payments.in excess of the benelfits regutarly provided by the warkars compensation law o your
behalf, you will reimburse us prompty, :

3, Recovery From Others :
W have your fights, ane the fighte of persons entiiled to the'bensfits of this Instirance, to recaver our paymerds

from anyene lable for the Injury. You will do evaryihing necessary fo protect those fights for us and to help us
enfaree ther,

H  Statutory Provisions
Thase statements apply when they are required by law,
1. As belween dn injured worker end us, we have hotice of the injury when you have notice.
2. Your dafault or tha Pankrupley or insolvency of you or your estate will not relleve us of our duties under

this Inaurance after an injury coours, . ’

3. Weare directly and primarily falle to any person entitled to the berefits payable by this insurance, Thosa
persony may enforce our dutias; so may an agency authorlzed by law. Enforcement may be against us or
ageinst you and us,

4 Jurisdiction over you is jUrisdintion over us for purppses of the workers compensation law. We are bound

by decislons agalnst you urder that law, subject to the provisions of this polley that are ot In conflict with
that law, .

PRIOBE-Ren 1072016 Faps 4 of§
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8. Thisinsurance conforms to the parts of the workars compensation law that spply to;
8. Benefiis payable by this strance;

b, Spaclal taxes, payments Inta security or ather #paclal funds, and assessments payable by us
under that law.

. 6. Terrms of this Insurance that cantiiot with the worksrs compensation law are ohanged by Ihis statement to
conform to that taw,

7. The provisians of this policy corferm to the minlmum requirements of Maﬁtana- law and contro over any
confilciing statufes of any state inwhich you reside on or after the effective date of this poliny,

Naothing In these paragraphs relfeves you of your dufies under this polioy.

PART TWO :
EMPLOYERS LIABILITY INSURAHGE

A How This lnsurance Applies

This employers flabliity insurance applies to bodlly injury by avcident or bodily infury by disease, Bodiiy infury
incliwdes esulting death. Badlly Infury doss not Include mental or emotional injudes, congiitions or diseases,

1. The bodlly infury must arise aut of and In the cowrse of the injured employee's employmant by you,

% Tha employment must be necessary or ndldental to your workd in a state orterdiory listed In items 3.A, of
the Information Page.

3. Bodily Injuty by acoldent must dcour'during the pelley perod.

4. Bodily injury by disease must be taused or aggravated by the conditiohs of your employment. The
stnployee's last day of last exposure to the conditions causing or aggravating such bodily infury by
dizease must ocour during the polisy parod,

B, Ifyouare sued, the original suit and any related legal actlons for damages lor bodlly infuty by aceldert or
by disease must be brought in the United States of Ameriea, its lerritorias or possesstons, or Ganada,

B, We Wl Pay ' ,

. We will pay alt sums that you legally rust pay as &an{agas because of bodly infury fo your employess, provided
the: bodlly Inury is oovared by this Employars Liability nstrarice, :

The damagas we will pay, where recovery is pormltted by Jaw, inofude darmages:

1. Forwhich you are lfable to & third party by reeson of a olaim or suit againet you by that third party {o
tecpver the damages claimed against such third party as & result of Injury fo your employee;

2. Foreare end loss of services;

3. For censequential bodily Infury to a spouse, child, parent, brother or slster of the Injured employee,
provided that these damages arg the direct cansacquents of Bodlly injury that arises out of and in tha
course of the injured employee’s employment by you; and

4. Beoause of bodily injury to your employes that erises ut of and in the aoures of employmant, claimed
agairist You in a capacity other than as employet.

G, Exclusions
This Instrance doss not cover: .
. 1. Llablily assurned under 4 contract This excluslon does ot apply to & wairanfy that your work will be
dona in a workmanlike manner; .
-2, Punlfive or exernplary damages; " )

3. Bodlly Injury fo an employee whife employes! In viclation of Taw with your actuat knowledge or the asiual .
krowledgs of any of your execulive officers:

4 Any obllgation impased by 5 warkers compshsation, oceupational disease, unemployment sampensation,
or disability henefits law, or any similar law, : .

5. Bodily irjusy irfenlionally caused or aggaveled by you; |

v ——— Wt
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6. Bodlly injury acourring outside the United States of America, its terifories or possessiens, and Canada,
This exclusion does nat apply to bodily Injury to & cltizen or residerit of the United States of Amerlca of
Canada who [s temporarlly outside these countries;

7. Damages arsing out of coersion, critisism, dempiioh, evaluation, reassignment, discipting, defamation;
harassment, humilation, discrimination against or termination of any employes, or any peraonniel
practices, policles, acts or omissiony; .

: 8. Bodiy injury to any person In work subject to the Longshare and Harkor Wortkers' Compensation Aot (33
ULE.C. Sactions 901 st eeq.), the Monappropraied Fund instrumeritalides Act B U.S.0 Sections 8174 et
sed), the Outer Conlinental Shelf Lands Aot {43 U.S.C. Sections 1331 sed), the Defense Base Act (42
U.8.C. Beollons 1651-1854), the Federal Mine Safety and Health Act (30 U.8.C, Sectioris 801 et seq,
and 801-044), any dther federal workers or workmen's cotnpensation law or other federal occupationa)
disaase law, or ary amendments to these laws;

0. Bodily injury to any parson In work subject to the Federal Employera' Liabllity Ast (45 U.8.C. Sections 51
et seq.), any other fadsrai laws obligating ar employer to pay dameges to an ermplayes due to badily
Injury arlslig out of or in the course of employment, or any amendmerts to those laws;

10, Boily Injury to & ynasier or membet of the orew of any vessel, and does Rot cover purifive damages
related lo your duly of obligation fo provide transportation, wages, mainterance, and vure under sny
applicable matitme taw;

11, Fings of peratties imposed for violation of federal or state law; and

12 Uamages payable under the Migrant end Seasonal Agrictthwal Worker Protection Act (20 U0
Seatlons 1801 ot seq.) and under any other fadaral law awarding damagas for violation of thass laws or
regulations issued thereunder; and any amendiments to thode laws, ’

0. We Will Defarid .
VWi have the right and duty to defend, at our expenss, any claim, procseding or suit againet you for datages
payable by this Insuranice. We have the right to investigate and seltle these clalms, proceedings and suits,

We have no duty to defend a clalm, proceeding of suit that ks not coversd by this insurance. We have no dutyto
defend or continue defending after we have pald our applisable limit of lfakiiity under Ihis insurance,
E WeWill Also Pay

We will wlso pay these costs, In addition 1o ofher amournts payable under this Insurance, as part of any olaim,
praceeding, or sultwe defend: '
1. Reasonabie expenses Incurred et our request, but not loss of eamings;
2. Pramiums for bonds o releage attachments and for appeal bopds in bond amounts up to the limit of our
liabliity ureler this Insurancs;

3. Litigation costs taxed agalnst you; .
4. Interest on a judgment as raquired by Taw until we offer the armount due under this instrance;, and
5. Expenses we incur:
F. Other Insurance
", Wawill not pay more'than our share of damages and costs covered by this insttanos and other insutance of self-
Insuranoe, Subjsct to any §mits of labiity that apply, al shares will be equal until the loss lspald., If any insurance

or selfdnswrance is exhausted, the shares of all remaining insuranoe and seff-neurance will be squal urdil the loss
is paki. .

BRIODC-Rev 1072018 Papa 6 019
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G. Lirits of Liabllity ' - .
Qur llability to pay for damages is iniited. Our il of Hability are shawn in lem 3 B. of the Informeation Page, '
They apply as explalined below.
1. Bodily Irjury by Accldent, The limit shown for “bodily injury by accident —~each ecelder®® is the mostwa

will pay for all damages covered by this InsLirance besause of bxacilly Injury to one or mare employees in
ary ane acoldent, ’

Adisease Is not bodily Injury by acoldent uniess it resulls direotfy from badily Injury by aeoldent.

2. Bodily Iy by Dissase. The Emit shawn for "bedly infury by dissase ~ poliay Fmk” is the most we wilk
pay for all damages covensd by this insurance and arfsing out of bodlly Infury by disesse, regardiess of -
the number of employees who sustan bodity Injury by disease. The Jimit shown for *podily injury by

disease — each employes” Is the mnat we will pay for all dameges becatse of bodlly injury by disease to
BNy ore employee, ‘

Bodily injury by disesse dows nof inolude diseass that results ditectly from a bodily Injury by acolident,

3, ‘Wa will not pay any claims for damages after we have Paid Ire applicable Gmit of our Habliity under this
insurance, '

H. Recovery From Others
We have your rights to fetover sur payment from aoyons liable for an injury covered by this Insuranos. You will do
JBverything necessary o protest theae rights for us and to help us snforce them. ‘
L Actlons Against Us
There witl be no right of action against Ls under this Msutance unlsss:
1. You heve complied with all the terms of this pollcy; and
2. The amount you owe has been determined with our consent or by actual trial and fnal judgment.

This Insurance dogs not gwe dnyena the right o add us as a defendant in an aotion against you b determine your
Habillty, The bankeuptey arinsoivenoy of you or your estate will not relieve us of oty obligations under this Part.

PART THREE " ’
YOUR DUTIES IF INJURY OGCURS
Telf us at once i injury oscurs that may be covered by this polioy. Your other duties are fisted hare, -~

1. Provide for immediaie medical and olher sevices requlred by the workers compensation law,

2, Give.us orour agent he names and addresses of the Injured persons and of wilnesses, and ofher
Irfarmation we may nded,

3. Promplly give us all tiofices, demands and legal papers related to the injury, claim, proceeding or suit

4, Conperate with us and assist us, as we roay request, in the Imvestigation, setlilzment or defense of any
clalm, procesding or sult, .

6, Do nothing after an injury uecurs that would interfere with our right to recover from othars,

8. Lo not volurdarily make payments, eesume obigations or Incur expanses, exeapt at your own cost,

FART FOUR-PREVIUN
A Our Nanuals, Policles, Guldelines and Procedures
All premiurm for this policy will be determined by our manuals of rules, rates, rating plans end classifications and
cur niles, potistes, guldelines and procedures, We may change our manuals, polisies, guidelines and procedues
and apply the changss to this poligy iF autherized by law or & governmental agency regulating this insurance.

FEIO0C-Rey 102006 Fage 7 ofd
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B. Classifications . .
item 4 of the Infermation Page shows the rate and premium basis for certain busihess or work dlassifications.
Thesa tlassifications were assigned based on an estimate of the exposures you would have during the polley
pariod. If your actual exposures are not propetly deteribed by those classifications, we will azsign propar
olassifications, rates and premium basls by endorsermant to tHis poliay.

C. Remuneration .
Premium for exchwerk classification s determined by muttiplylng a rale imes a premium basls, Remuneration is
the: rost comimen premium bag's, This prerniun: basis incluties payrell and all other remunetation paid o payable
during the policy petiod for the servicas of:

1. Allyour employees engagest in work covared by this poliey;

2 Al other persons engaged In work that could make us liable under Part Gne {Workers Compensation
Insurance) of this policy, If you do not heve payroll records for these persons, the contract price for thelr
saiviogs and materlale may be used asthe premium basls, This paragraph 2 will net apply If you give us
proof that the employers of these persons lawfully secured thelr workers eampensation obligations; and

3 Wa will provide forms t6 report payroll end all other remuneration. Your report of payroll and ll other
rernuneration must be recelved In our offics by the dus date.

D, Premium Payments '
You will pay all premium and other itetrs (o us when due, Bremium and other items must be recelved in ouwr office
ty the due-date. You will pay the premium even if part ar all of a workers compensation law 1s not valid.

E. Finai Promium . .
The preimium shown on the information Page, schedules, and endarsements Ts an estimate. The final premium
will he delermined after this polioy ands by using the actual, ot the estimeted, premium basie and the proper
classifications and retes trat lawiully apsly to the business and work covered by thls palicy. IF the final prertlum ia
more than the premium you pald to us, you must pay us the balanae, I it fs less, we will refund the balance to youL
The final precnium will not be less than the highest minlmum premium for the classifications covered by this palicy.

F. Imterest Charges !
interest may be charged on the full amount owad to us at the maxirmum reta in effect on the billing date, In

. accordance with section 31-1-107{1), MCA,

G. Resords : ' . :
You will keep records of infarmation needed 1o compute premium. You wilt provide us with copies of those records
when we ask far them, ’

H. Audit
You will let s exarmine and sudit all vour resards that refate to this pelioy. These records Includs ladgers,
[ourals, registers, vouchers, contrats, tax reparts, payroll and disbursement records, and programs for storing
and ratrleving data, We may tonhduct the audits during reguiar business hours dudng the palioy perod and within
theee veurs after the polloy period ends, Information developed by audit will be used te determine final premium,
Insurance rate service organizations have the sams rights we have Linder this provigion, Excapt, (nthe case of
fraud, we will not refund or assess additionat prareium for more than thiee years after the pelicy period sends,

PART FIVE ~ GONDITIONS
A Changes ' .
YYou roust mimediately notify us of afl ehanges including any ownership or entily vhanges and any changes in your
aperations.
PRiD0C-Rev 1072016 Page & oD
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B. Inzspsction

W have the right; but are not obligéd to Inspact your warkpleoes at any time. Our inspections are not witfety
inspeetions, They relate only to the Instirability of the workplaces and the pramiums fo be charged, Wa may give
yau reports on the cotditions we find. We may also recommend changes. While they may help reduce losses, we
do rot undertale to parferm the duly of any person to Provide for the heelth or safety of your employees o the
public, We do not warrant that yourworkplaces aee safe or healiid or that they comply with laws, reguiations,
cades or standards. Jnsurame. rate serviee organizations have the same righls we have under this provision,

C. Loy Tetm Policy

it the policy peviod is lon'gefr than one, yéar and sixteen days, alt provisions of this poficy will apply as though a new
policy were ssued on each annual anniversary that this policy is in force,

D. Transter of Your Rights and Duties .
Your rights or duifes unider this policy rmay not be fransterrad without our writien consent, -

If you die and we receive nofice within thirly days after your death, we will cover your lega! represerdative as
insured, .

E Gancellation \ )
3. You may cancal this polley, You must mall ar deliver wilthen notice 16 us statitg when the cancellation js
1o take effect, ’ ’
2. We may caneel thls policy. We will maif or daliver to you and to the Department of Labor and Industry not
leéss than 2 days advance written notice stating when the canceflation Is fo take effect. Mailing notice o
' you st your last known address will be sufficient to prove notice,
We may waingeld anly for one of the foliowing reasons; . .
A nonpayment of prefium, expense sonstard, depostt, or axpended medical deductible arnounts;
Afailure 1o report payroll; v i
Afailure to vooperate I an audit; !
A material misrepresentation;
e Asubstantial changs in the risk ws assurmed under the policy unless i was reasonabla for usto
foresee the change or contemplate the rlakewhen we lssued the poliey; :
T, Asubstantial breach of the duties or conditions under the policy:
g Any other reason provided in the poficy, '
. 4. The policy perod will end on the day and heurstated In the canoellation notice.
8. Any of these provisions that conflict with s aw that controle the canceliation of the Insurance in this palicy
Is chargad by this statament ta cemply with the law. :
& Premium, payroll reports and other tems must ba received in our office by the due date,
7. Guracceptance of a partial payment does nat exterd the due date or walve our tight to payment In full or
to caneet this poficy.. _
iFyou fail to provide actust payroll after cancellation we may estimate payroll,
Your depostt, § any, shall be retained by us to be applied fo any final premium after canceliation of s
podicy.
F.  @ole Representativa : , :
The insured first narmed in Ltem 1 of the Information Page will act on behalf of all Insureds to change fhis policy,
recelve retlm pramium, and give of receive notlce of cancellation.

o

e oo

>

s e

IN WITNESS WER'EOR Montana State Fund has causid this policy to be signed by the President/CEC. : '
Presldent/GEQ '

PF{O0G-Reyv 102018 Pagodotg
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& South Lagt Chanee Gileh ~ P.O. Box 4759 - Helana, MY 506044759
Customer Sorvice: 1-800-332:6102 o1 408-444-6500
Fraud Hotline; 4.800.882.7463 {S00-MT-URIME)}

e QN TANA

DATE ISSUED: 07/25/2003
GORDON PRILLING ING POLICY NUMBER: 031275647 :
ITSTHAVE E TEAM NUMBER: Team?

ROUNDUP MT 59072 POLICY PERIOD: 0620112003 ~ 061012004

MONTANA STATE FUND POLICYHOLDER ASSET ENDORSEMENT

Applicable to policies issued or renewed on or after May 9, 2003. General Provisl ons, Paragraph 1 of ihe
policy, entitled The Cantract, is amended and modified by adding the following at the end of the paragraph:

As provided in section 39-71-2320, MCA, all premiums and other money paid to the Montana State Fund,
all property and securities acquired through the ise of money belonging to the Montana State Fund, and al!
interest and dividends eacer upon money belonging to the Montana State Fund are the sole propesty of the
Montana State Fumd and must be nsed exclusively for the operations and obligations of the Montana State
Fund, The money collected by the Montana State Fund for olaims for injuries occunring on or after July 1, -
1990, may not be used for any other purpose and may not be transferred by the lepislature to other finds or -
used for other programs. However, Montana State Fund money must be invested by the Board of
Investments provided for in section 2-15-1808, MCA, and subject to the investment agreement with the
Board of Tnvestmeuts, the eamings on investmienis are the solg property of the Montana State Fund as
provided in section 39-71-2320, MCA. This provision does not madify or affect the insurance coverage or
the benefits provided by this policy. .o

e purpose of this endorsement is to coraply with Senate Bill 360, passed by the Montana Tegislature during
he 2003 regular legislative session. The governor signed SB 360 on May 9, 2003, and the bill wentinto
ffect when signed by the govemor. SB 360 prohibits diversion of Montana State Fund assets to other
government programs or funds, and requires that the Montana State Fund incorporate language io that effect
in the Montana State Fund insurance policy. This endorsement does not change the insurance coverage you

ave under the policy, nor does it affect benefits payable under the policy, If you have any questions about
this endorsement, please contact the Montana State Fund at 1-800-332-6102,

GG FLYNN INBURANCE AGENCY

If you hirve any questions concerning the information shuwn on this dorument, plense contat o Montana State Fund Customer
Servive Speclalist at the address or phone rumber shown above or Your agent,

SBI60 MSY (NEW 07/2003)

i
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855 Front Straet« RO, Bo 4759 « Helona, MT 506044758
Customer Saivive 800-332-6102 or 406-485-5000
Fax 408-405.5020 » TDDATY 408-495.5030
Frivid Hotline 886-852-7463 (388-MT-CRIME)
www.monfanastatefund.com

STATEFUND

DEPARTMENT OF TRANSPORTATION Policy #: 03-001365.0 -

ROB VIRTS Tearm: Premisr
PO BOX 20100 Date! 0710312017

HELENA MT 89820 Polley Period: 07101/2017 - 07/01/2018

/

MONTANA S'i'ATE FUND {MSF) POLICYHOLDER ASSET ENDORSEMENT

Applicable to all policies issued of renewed on or aftsr May 8, 2003

Tha following ars the sole propery of MSK. The properly must be used exclusively for the
aperations and obligations of MSF:
* all preraiums and other money paid to MSF
*= all property and securlties acquired through the use of money belonging to MSF
o allinterest and dividends eatmed on monay belonging to MSE :

As, provided in gectlon 39-71-2320, MCA, the money collacted by MSF for clams for injuries
occurming on or after July 1, 1880, may not bo used for any othet purposa. The money tnay not
be transferrad by the legishature to other funds or used for other programs. MSF money mist be
invested by the Board of vestments provided for in section 2-15-1808, MCA, and is sublect to
an investment Agreement with the Board. The eamings on investments are the sole proparty of
MSF

Tha purposa of this endorsement is te comply with section 38-71-2316(2), MCA. This
ehdorsement does nol change the coverage under the policy. It does not afisct banefits payable
under the palicy. '

i
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" STATEFUND -

- purposes eannot properly be subject to legislative impairment or appropriation,

<1 PO, B 4759 » Halena, MF SP504-750
Customer Service [-608-332-6102

MONTANA Fraud Hotiine 1-896-882-148) (BO8-HT-CRIHE)

November 17, 2017
Brmail - Original by mail

Mr. David Ewer

Executive Director T
Montana Board of Investments
Post Office Box 200126
Helena, Montana ,59620-0216

Mr. John Lewis

Director .
Department of Administration
Post Office Box 200101
Helena, Montana 59620-0101

RE: SBenate Bill 4
Dear Messers Ewer and Lewis: .
Please accept this letter as notice rega}ding Montana State Fund’s (MSF) investment portfolio(s)

managed by the Montana Board of Investments and its agents {(MBOI) under the unified
investment program provided under Axticle VI, Section 13 of the Montana Constitution and

" Title 17 Montana Code Annotated,

MSF believes that cfforts by the Special Session of'the Morntana Legislatare through the passage

of Senate Bill 4 to divert funds held by MBOI on behalf of MSF to the Fire Suppression Account
" orany other account, are contrary to the requirements of Article'VIII § 13 and Article I §3tof

the Montana Constitution, Article I § 10 of the Constitution'of the United States and Montana
law. MSF agserts that any and all assets, earnings from #ssets, realized and unrealized

gains/losses in assets held are private moneys and the sole property of MSF held in trust pursuant '

to 39-71-2320, MCA and related sections. These private monies held in trust for private

We also believe the plm_visions of Senato Bill 4 a5 passed violate Article ITI, 431 and Article I1,
§ 29 of the Montana Constitution and the Fifth Amendment of the Constitution of the
United States, " '

Montana's insurance carrier of choice and industry leader in service
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Messers Ewer and Lewis
Navember 17, 2017
Page Two

MSF:does not acquiesce or authorize the transfer of any such fonds pursuant to any enactment of
the Special Session. Further, MSF objects to the transfer of any such funds to the state of
Montana for any accounit authorized by $B 4 (65™ Special Session of the Legislature). MSF
therefore seeks assurances that MBOI will not transfer any of MSF’s assets to the Fire
Suppression Account or any other account as envisioned by 8B 4,

In aﬂditinn,\MSF specifically requests the MBOI provide and communicate assurances to MSF
that any and all assets, investments, proceeds from or accretions to assets, held on account of
MSF on the date of passage and approval of any legislation that seeks to transfer or access MSF
assots (e.g. SB 4) shall be sepregafed and separately accounted for from any investments,
proceeds, transactions or accounts for money transferred to MBOI subsequent to passage and
approval of said legislation. Any and all assets, carnings from assets, realized and unrealized
pains/losses in assets prior to the date said legislation becomes effective are private monies held

in trust pursuant to 39-71-2320, MCA and must be segregated and separately accounted for from

premiums or other monies invested on behalf of MSF subsequent to the passage of such
legislation. We respectfully request and expect to receive from MBOI a detailed accounting ‘of
all assets and asset values on the date any bill passed by the Special Session that requires a
tramsfer by MBOI of any MSF agsets,

We understand you may believe you are bound to make transfers required by newly enacted
statutes. We expect to receive the requested accounting whether you comply with any legislation
passed by the Special Session or not.

Thank you in advance for taking whatcver action is necessary to meet the above request and if
you have any questions or cannot fulfill this request for any reason, please advise immediately.

Sincerely,

P 4

1
Lavrence A. Hubbard
President/CEO

Ges Dan Villa, Budget Director

Exhibit 8-2




e

66th Legisiature Spacial Session Novembar 2017 ) BBO0R4

AN ACT PROVIDING FOR A 3% MANAGEMENT RATE ON CERTAIN PORTFOLIOS MANAGED BY THE
BOARD OF INVESTMENTS; PROVIDING FUND TRANSFERS: EXCLUDING CERTAIN FUNDS; AMENRING
SECTION 39-71-2320, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE, AN APPLICABILITY DATE,
AND A TERMINATION DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Sectlon 4. Management rate transfer - excaptions, {1) Subjact to any imitations in the Montana
constiution, for each calendar year, fhe boatd of Investments shall tranafer 1o the fire suppression account
pravided for in 76-13-150 a 3% managemant rate on any board of Investments' investment portfolio;

{a) that has an avarage asset balance greater than $1 hilion: and

{b) whoss average ssset balance contains sufficlent !ur_!ds to offset all llabilities as detarmined by the
most recant actuaral study, including the indepondent actuatial repont submitted to the legisisture under
28-71-2363(3),

(%) The 3% management rate applies to the average assét balance in excess of $1 bilton. The board
of investments shafl transfer the 3% managemert rate to the fire supprassion account provided for in 76-13-150
an or before Aprit 1 of the imwediately following calendar year,

(3} The stata fund may not raise rates or reduce dividends to offsat re'al of eslimated Insses sssociated
wills the 3% management rale transfor,

Section 2, Secticn 39-71-2320, MCA, is amendsd to read:
"38-71-2320. Properly of stale fund ~ invostment required ~ exception. A% Excent for the

Ines .l premiums and other money paid to the state fund, a2l propery
and secirifles acquired through the use of money belonging to the stele fund, and all interest and dividends
eamed upon money belanging Yo the state fund are the sole property of the state fund and must be used

exclusively for tha operations and obligations of the state fund. “Fhe Excapt for the management rale transfer, the

iz, ggislmive
\L\ervim - Authiorized Print Varsion - 58 4
Division ENROLLED BILL

Exhibit 1041




3

RS
i

SBO004

ranney collected by the state fund for claims for injiries oocurring on or aftar duiy 1, 1890, may not be used for
any other pupose and may not be transferred by the legisiature to other funds or used for olher programs,
However, sialefund money must ba invested by the board of invesiments provided forin 2<15-1808, and subject
to the investment agreement with the board of invesiments, the earnings on Investments are the sale propery
of the stale fund a3 provided in (his section.”

Section 3. Codification inatruction. [Seation 1] is inlended to be codified ag an intearal part of Title
17, and the provisions of Tifle 17 apply {o {section 1.

Section 4, Effective date, [This act] i effective on passage and approval,
Sectlon . Applleabllity. [This act] applios to calendar yours 2017 and 2018, and the 3% mEnagemant
rate is payable to he firé suppression account provided for in 76-13-150 by April 1, 2048, and April 1, 2018,

respactively.

Section 6. Tamalnation. [This act] tanninates June 30, 2019,

~END -
L egi?:ga'w ) S Autharized Print Version - 8B 4
Bivision ENROLLED BILL
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Bradley J. Luck

Emma L. Mediak

GARLINGTON, LOHN & ROBINSON, PLLP
350 Ryman Street « P. O. Box 7909

Missoula, MT 59807-7909

Telephone (406) 523-2500

Telefax (406) 523-2595
bjluck@garlington.com
elmediak@garlington.com

e
gt
BEFUT

Attorneys for Plaintiff

MONTANA FIRST JUDICIAL DISTRICT COURT, LEWIS & CLARK COUNTY
MONTANA STATE FUND, ~ Cause NOMD\%
Plaintiff,
v, AFFIDAVIT OF MARK BARRY

STATE OF MONTANA and MONTANA
BOARD OF INVESTMENTS,

Defendants.

STATE OF MONTANA )
County of Lewis & Clark ) >

MARK BARRY, being first duly sworn, upon oath, deposes and states:

1. The statements made in this affidavit are based on my personal knowledge,
information and experience. The information provided in this affidavit is the same as I
would provide in testimony in open court.

2. 1 am the Vice President for Corporate Support for Montana State Fund

(“MSF™), and have been in this position since November 8, 2000.

AFFIDAVIT OF MARK BARRY Page 1
2373925 )
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3. Tstarted employment with MSF in April 1994, as Vice President of
Administration and Finance. Tn 1998, my title at MSF was changed to Senior Vice
President, Administration & Finance. Since 2000, my title has been Vice President of
Corporate Support. While my title at MSF has changed, my responsibilities at the
company have been relatively consistent thronghout my tenure.

4. In my current role as Vice President of Corporate Support, I report directly
to the President/CEO of MSF. I am responsible for the financial and fiscal management
aspects of the organization. I provide leadership and coordination for administrative,
financial strategic planning, financial reporting, accounting, budgeting, actuarial
analyses, enterprise risk management as well as management of the MST facilities. My
responsibilities include being heavily involved in the financial management of MSF.

5. In my role as Vice President of Corporate Support, as well as through my
previous experience (Senior Auditer 11 of the Office of the Legislative Anditor), I have
become thoroughly knowledgeable with regard to the investment practices of MSF, the
Montana statutory requirements concerning insurance conipany investments, and the
industry standards for investment by insurance companies, particularly those involved
with workers’ compensation insurance,

6. "The monies received by MSF and held by The Montana Board of
Invesiments (“BOI”) are generated through premium collected for workers’
compensation policies sold to employers, and investment income. MSF receives no
money from the State of Montana except for premium dollars for policies issued to the

State of Montana and fees for services to administer Qld Fund claims.

AFFIDAVIT QF MARK BARRY Page 2
2373925




7. Money received by MSF for premium is deposited in the state treasury cash
account at US Bank and is designated as MSF funds.

8. MSF’s operations require it to have access to a sufficient cash balance.
This is accomplished with deposits and withdrawals from & Short Term Investment Pool
(“STIP™). The BOI manages the STIP account for the State of Montana,

9. BOI will take the funds deposited in the STIP account and move them into
investment securities as outlined and allowed in the Investment Policy Statement (“IPS™)
approved by the board of directors of the BOL. The BOI is charged with managing all
assets in accordance with the “prudent expert principle,” as set forth in MCA § 17-6201,
A copy of the Investment Policy Statement is attached as Hxhibit 1.

10. The BOI is considered an internal service fund type under both state law,
see MCA, § 17-2-102 and governmental accounting standards (GAAP/GASB). The
internal service fund type accounts for the financing of goods or services provided by one
department or agency to other departments or agencies of state government or to other
governmental entities on a cost-reimbursed basis, The important point is that the fees
charged are to be commensurate with the costs of providing the services. MCA § 17-8-
101.

11.  The IPS identifies investment guidance for the investment of MSF assets as
well as target ranges of investments by investment type. This includes STIP, bonds,
policyholder equity investments, investments in real estate or other investment types as
provided for in the IPS. MS¥ has coordinated with BOI to ensure the investments and
the IPS comply with the investment guidance Jaws in the insurance statutes in MCA Title
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33, Chapter 12, Some of the investments are managed internally by the BOL others are
managed by external lnvestment professionals,
12.  Asof December 31, 2016, and as listed in our audited financial statement

for the year then ended, MSF had investments in the following asset types:

Bonds $1,151,130,004
Equity Securities  |$165,474,113
(external

management)

STIP 530,460,436
Cash $4,631,305
Other Invested $91,394,518
Assets (Core Real

Estate Funds)

{external

management)

Total Tnvested $1,443,090,376
Assets

13. MSE assets balances have fluctuated from the time of the audit to date.

14, The management costs for investment management services vary by the
investment type as the MSF investment portfolio is invested by both internal BO staff
and external investment managers. The fee paid by MSF for investments handled
internally by BOI, consistent with MCA §§ 17-8-101 and 17-6-201, is based on BOD's
actual cost for providing the service. These costs are comprised of salaries, consulting
services, and other BOI expenses. The fees charged MSF by BOI in FY 2016 included 2
BOI fee of $284,101 and a Custodial Bank Fee of $104,060 for a total of $388,161. The
fees charged MSF by BOI in FY 2017 included a BOI fee of $334,249 and a Custodial
Bank Fee of $101,594 for & total of $435,843, BOI utilizes an investment custodial bank
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responsible for holding securities for safekeeping, account administration, transaction
settlements, collection of dividends and interest payments, and foreign exchange. The
custodial bank tracks all MSF investments. The BOI fee and the Custodial Bank Fee
combined are the total management fee for BOI's services for MSF.

15.  For investments managed by external professionals, a fee is charged to the
BOI fc;r that service. The fee varies depending on the complexity of the investment. BOI
then passes that cost on to MSF as part of the actual cost of managing MSF’s investment
portfolio. BOI periodically evaluates whether the fees charged by external managers are
reasonable and works to provide the state with cost effective external investment
managers. The costs to MSF for exterpal management were $671,205 in fiscal year 2016

_and $671,102 in fiseal year 2017. Under the current statutory scheme, MSF is charged a
management fee based on the actual cost borme by BOI for all investments, including the
actual management fee charged by external investment managers.

16. The total current BOI management fees for all invested assets, including
intémal BOI costs, custodial bank fees or the costs of using external investment managers
is approximately 0.072% to 0.074% of the balance of the MSF invested assets. This cost
is approximately $1 million to $1.1 million on a balance of invested assets of between
$1.46 biltion and $1.49 billion over the last two years. These are the actual costs of
delivering the investment management services to MSF.

17. The proposed 3% management fee on invested asset balances above
$1 billion is over and above the actual costs BOI incurs in providing those services. The

3% fee has no relation to the costs of providing investment management services to MSF,
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In Senate Bill 4 BOI does not receive the additional 3% for their management services
because BOI is required to transfer the 3% management fee amount directly to the state
fire suppression account provided for in MCA § 76-13-150,

18.  The additional 3% management fee amounts to MSF being charged over
I3 times the actual total cost of providing the services and increases the investment
management costs from 0.074% to 1.059% of the total invested asset balance. The table
attached as Exhibit 2 reflects the monetary impact of the proposed fee for MSF’s current
invested asset balance. Under the current fee, MSF will pay the BOI a total of
$1,106,854 for management services, Under Senate Bill 4 of the Special Legislative
Session, MSF would pay $15,755,053. Based on my research, this is an excessive cost
for institutioﬁal investment services with a portfolio equivalent to that of MSF.

19. A 3% management fee on top of the current fee charged by BOIT puts the
costs at over 1% of the invested asset balance. The BOI provides no addiifonal services,
nor incurs any additional cost, in exchange for the increased management fee. Tt simply
serves to reduce MSF’s assets. Based on information received from Deutsche Tnsurance
Asset Management, and consistent with my experience and research, typically fees as a
percent of the invested asset base decrease as the asset level goes up. For institutional
investment services for an individualized multi-sector investment portfolio that would
include all services (asset allocation, strategic planning, accounting and other services),
the industry standard fee schedule would be as follows:

i
i
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Layer of Asset Bagis Points Percentage of Asset Base
First $100 million 20 0.2%

Next $100 million 15 0.15%

Next 100 million 10 0.1%

In excess of $1 billion 8 0.08%

Total 33 0.53%

Under this fee structure it is apparent the addition of the proposed management fee under
Senate Bill 4, even though there is no relation to investment management services
provided by BOI, is basically double the cost MSF may incur in the open matket for
investment management services. In addition, for amounts in excess of $1 billion, a
typical managément fee becomes 0,08% and not 3%,

20.  Maintaining adequate investment income allows MSF to provide workers’
compensation insurance to employers at a reasonable cost. MSF is non-profit
independent public corporation statutorily charged in MCA § 39-71-2311 with being
neither more nor less than self-supporting. Without investment income, MSF would have
operated at a loss in 8§ of the last 10 years. Investment income allows Montana State
Fund to price workers® compensation policies in a manner competitive with the private
market. Investment based on sound industry standards minimizes the probability of MSF
insolvency, stabilizes cosis to business, and fosters regional economic competitiveness
for Montana, Ultimately, investment income contributes to policyholder equity which
assures that MSF will be able to fulfill its obligations to policyholders and injured
employees by managing the risks in the insurer’s underwriting and investment portfolios.
In the event policyholder equity exists beyond what is necessary to ensure the stability of

MSF, it is returned to policyholders in the form of dividends.
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21, Several factors point to the impottance of MSF maintaining an adequate
policyholder equity.

- Workers® compensation claims involve very long financial obligations, making
it difficult to predict future costs, particularly with regard to medical benefits.

- MSF is the guaranteed market for workers’ compensation insurance in
Montana, making it susceptible to risk other insurers are not required to cover,

- The cost of claims can be increased or decreased by judicial decisions
impacting the cost of claims for yeais into the future. Similarly, a change in
medical costs can fmpact costs of prospective or future claims but also on
currently open claims. These increased future costs would not be factored into
the rates and premiums charged for the period when a worker became injured,

- MSF writes a single line of insurance. Unlike multi-line private carriers, MSF
does not have other lines of business that can offset losses in its workers’
compensation book.

22.  MSF’s sole means of raising capital is through premium rates and
investment income.

23, MSF generally writes preminm at an undetwriting loss. As required in law,
MSEF sets rates to consider investment income on the premium we collect for the rate or
policy year, which means we would expect an underwriting loss that is made up by
investment income. The rates are set at basically a breakeven level when the anticipated
investment income is considered.

. 24, Dus to investment income, as well as other factors including statutory

changes, MSF has been able to reduce rates since 2007,

25, The loss reserve to policyholder equity ratio is the amount of loss reserve
over policyholder equity. An insurance company with a high ratio is in a less secure

position because less policyholder equity is available to address unexpected adverse
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losses, MSF focuses on Joss reserve to equity ratio because as the guaranteed market
there is a volatility in our loss experience. As a guaranteed market, we insure risk private
insurers do not, Based on 2016 data, in comparison with the other state compensation
insurance funds operating in the United States, MSF maintains a higher than average loss
reserve to policyholder equity ratio. In other words, MSF is not as well capitalized as the
majority of state funds. The chart attached as Exhibit 3 reflects MSF’s 2016 loss reserve
to policyholder equity ratio as compared to other state funds,

26. The additional 3% management fee enacted by the legislature reduces
MSF’s ability to address future adverse risk development, A healthy insurance company
maintains sufficient reserves and policyholder equity, developed over time, to be
prepared when adverse events, whether that be natural disasters, economic downturn, or
far reaching court decisions, require the company to expend sums beyond what is
contemplated for claims. If an insurance company does not maintain adequate
pelicyholder equity to bridge such events, it risks becoming insolvent.

27.  The inability to increase rates or reduce dividends, in conjunction with the
increased cost imposed by the 3% management fees, will cause a negative impact to
policyholder equity.

28.  Willis Towers Watson, MS¥’s independent consulting actuary, provides an
annual report on the adequacy of MSF policyholder equity and advises the Board on the
ability to pay a dividend. MSF has declared dividends when assets exceed Habilitics as
confirmed by actuarial analysis. The dividends are paid to policyholders who purchase

insurance from MSF.
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29.  Dividends are provided to policyholders when it is determined in a given
year that policyholder equity exists sufficient to cover anticipated losses. Senate Bill 4
prohibits consideration of the transfer to the Fire Suppression Account when determining
dividends or rates. If MSF experiences adverse development of its book of claims and
cannot address anticipated shortfalls with rate and dividend control, its ability to remain
solvent as the insurer of last resort is threatened. MSF's guarantee of coverage, as well as
its ability te provide dividends to its policyholders, stabilizes Montana’s economy,
encourages employers to operate in a safe. manner, and allows those employers to use the
dividend funds to further build their business, including hiring additional workers.
Senate Bill 4 immediately threatens each of these critical results of an MSF that is able to
maintain a strong financial position. A copy of MSF’s dividend pelicy is attached as
Exhibit 4.

FURTHER AFFIANT SAYETH NOT.

DATED this_/f>__ day of November, 2017.

D Bty

Mafk Barry /4

SUBSCRIBED AND SWORN TO before me this_/ s _day of November, 2017,
by Mark Barry.

VERMAM. BOUCHER
NOTARY PLIBLIG fut the

Stata of Montara NOTARY PUBI}IC/fAr the State of Montana

§ Resiting et Helena, Mantana
# Wy Commission Bxples
May 10, 2020
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CERTIFICATE OF SERVICE

I hereby certify that on November \'7 » 2017, a copy of the foregoing document
was served on the following persons by the following means:

Hand Delivery
1 Mail
__ Overnight Delivery Service
Fax (include fax number in address)
1 E-Mail (include email in address)

1. Tim Fox
Office of the Attorney General
P.0O. Box 201401
Helena, MT 59620-1410
contactdoj@mt.gov
Via Certified Mil, Return Receipt Requested
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MONTANA BOARD OF INVESTMENTS
MONTANA STATE FUND
INVESTMENT POLICY STATEMENT

LEGAL AND CONSTITUTIONAL AUTHORITY

The Montana Constitution, Article VIII, Section 13, requires that the Legislatire provide for a Unified
Investment Program for public funds. Section 17-6-201, MCA established the Unified Investment
Program, created the Montana Board of Investments (the “Board) and gave the Board sole authority to
invest state funds, including Montana State Fund in accordance with state law and the state constitution.

INTRODUCTION

The purpose of this policy statement is to provide a broad strategic framework for Montana State Fund
investments under the guidance of the Board, The Board manages the assets under the prudent expert
principle (Section 17-6-201 MCA), which provides:

that the Board shall manage a portfolio

a) With the care, skill, prudence, and diligence, under the circumstances then prevailing,
that a prudent man aciing in a like capacily and familiar with such matiers would use in
the conduct of an enlerprise of a like character and with like aims;

b) Diversify the holdings of each fund within the unified investment program to minimize the
risk of loss and to maximize the rate of return unless, under the circumstances, it s
clearly prudent nol 1o do so; and

¢) Discharge the duties solely in the interest of and for the benefit of the funds Jorming the
unified Investment program

The Montana Constitution, Article VIII, Section 13 (4) requires:

“Invesiment of state compensation insurance fund assets shall be managed in & fiduciary
capacily in the same manner that a prudent exper! acting in a fiduciary capacity and familiar
with the circumstances would use in the conduct of a private insurance organization, State
compensation insurance find assels way be invested in private corporate capital stock.
However, the stock invesiments shall not exceed 25 percent of the book value of the state
compensation insurance fund's total tnvested assets.™ '

Montana State Fund investments are subject to Title 33, Chapter {2 of the Montana Code. The purpose
of Chapter 12 (Insurer Investments) “is fo protect the interests of mswreds by promoting insurer
splvency and financial strength.”

OBJECTIVES

Strategic: Attaining investment returns that assist Montana State Fund in meeting liabilities as well as
maintaining stable, cost effective rates for workers’ compensation insurance. Montana State Fund is the
guaranteed provider of workers® compensation insurance. Workers® compensation benefit payments
typically require immediate medical payments and then ongoing medical and indemnity benefits that can
span 40 years. Therefore, it is important 1o have a well-diversified, high quality portfolio that is
positioned for the long term.

Exhibit 1-1
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MONTANA BOARD OF INVESTMENTS
MONTANA STATE FUND
INVESTMENT POLICY STATEMENT

Primary investiment pbjectives:
1. Provide investment income by assuming a prudent amount of risk
2, Preserve principal by diversifying the portfolio across risk factors

Secondary investment objective:
1, Long term capital appreciation in excess of inflation

Performance;
Success in attaining the return objectives will be measured against:
1. The income camponent of the Barclays Capital Government / Credit Intermediate Term Index
versus the income component of the State Fund Investment Pool.

2. The return on the Barclays Capital Government / Credit Intermediate Term Index, the return on
the S&P 500 index and the return on the MSCl ACWI Ex U.S, Index (international equity
index}, and the return of the NCREIF ODCE index (real estate), each weighted proportionately
to the portfolio’s holdings, over a five-yeat moving average.

The Board expects to meet or exceed these objectives over a long-term investment horizon. Over shorter
periods, the anticipated market volatility and speoific actions, including risk mitigation effoits of the
Board may lead to unfavorable, but expected, deviation from these objectives.

ASSET ALLOCATION - STATE FUND INVESTMENT PORTFQLIO (SFIP)

Fixed Income: A minimum of 75% of the market value of the SFIF will be invested in an internally
managed fixed income portfolio,

Public Lquities: A maximum of 15% of the matket value of the SFIP will be invested in public
equities. The allocation to publio equities is targeted at 10% of total SFIP market value. Investment will
be in publicly-traded stocks of domestic and international companies via the use of passive index funds.

A maximum of 12% will be invested in an S8&P 500 Index Fund
¢ A maximum of 4% will be invested in an ACWI ex. U.S. Index Fund

Core Real Estate: A maximum of 8% of the market value of the SFIP will be invested in core real
estate. The allocation to core real estate is targeted at 5% of total SFIP market value, Investment will be
in commingled funds which awn and operate institutional quality real estate in the traditional property
types (i.e. multi-family, office, retail and industrial).

Cash Investments: A minimum of 1% and a maximum of 5% of the market value of the SFIP will be
held in cash Investments. Cash investments held at the pool level, any managed account within it, or
any separate account entail an element of credit risk. Thus, only approved cash investment vehicles are
permitted. These include STTP, the custodian’s STIF vehicle or any SEC-registered money market fund

employed by our external asset manage:’s all of which specifically address oredit risk in their respective
investment guidelines.
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MONTANA STATE FUND
INVESTMENT POLICY STATEMENT

PERMITTED FIXED INCOME INVESTMENTS

The fixed income portfolio may only invest in the following:

Debt obligations of the U.S. Goverament, including its agencies and instrumentalities,

Dollar denominated debt obligations of Quasi and Foreign Government entitics.

Dollat denominated debt obligations of domestic and foreign corporations.

Dollar denominated securitized assets, including U.S. Agency mortgage backed securities

(MBS), U.S. Agency collateralized mortgage obligations (CMOs), commeroial mortgage backed
securities (CMBS), and asset backed securities (ABS).

& 2 ¢ =2

OTHER RESTRICTIONS - FIXED INCOME ALLOCATION

1. A minimum of 20% of the market value of the SFIP must be Lield in U.S. Treasury/Agency
securities,

2. A maximum of 10% of the market value of the SFIP may be held in dollar denominated quasi

and foreign government securities.

2, Quasi and foreign government securities must be rated equal to or higher than A3 by

Moody’s or A- by S&P at the time of purchase,

A maximum of 60% of the market value of the SFIP may be held in corporate bonds.

A maximum of 20% of the market value of the SFIP may be held in dollar denominated,

international corporate bonds. '

a. Exposure to a single foreign jurisdiction may not exceed 10% of the market value of the

SFIP.

3. A maximum of 20% of the market value of the SFIP may be held in U.8. Agency morigage
backed securities (MBS & CMO).

6. A maximwn of 5% of the market value of the SFIP may be held in asset backed securities
(ABS).

7. A maximum of 5% of the market value of the SFIP may be held in commercial mortgage backed
securities (CMBS), _

8, The average duration of the fixed income portfolic will be maintained in a range of + or - 20%
of the index duration.

9. The average life for individual fixed income securities will be less than 12 years.

10. A maximum of 3% of the market value of the SFIP may be held in a single patent company
issuer, foreign/quasi government issuer or ABS specific pool at the time of purchase; there is no
lirait on U.8, Government/Agency securities.

a. Exposure to a singlé parent company issuer, foreign/quasi government issuer or ABS
specific pool will be limited to 4% of the market value of the SFIP regardless of when
securities were purchased.

11. Fixed income securities miust be investment grade at the time of purchase as determined by
Moody’s (Baa3 or highet) or S&P (BBB- or higher).

a. Securities in the portfolio that drop below investment grade may be beld to maturity at
the discretion of the manager. However, the SFIP may not hold more than 5% below
investment grade. :

12, Fixed income securities rated lower than A3 by Moody’s or A- by S&P are limifed to 25% of the
market value of the SFIP,

a. Inthe case of split rated securities, the lowest rating will apply.

bl
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13, A maximum of 15% of the market value of the SFIP may be held in Rule 144a sccurities,
inciuding a 10% maximum allocation to 144a securities without registration rights.
14, Securitized assets must be rated a minimum of Aa3 by Moody’s and AA- by S&P at the time of
purchase,
a. Securities in the portfolio that drop below Aa3/AA- may be held to maturity at the
diseretion of the manager. However, the SFIP may not hold more than 4% below
Aa3/AA-
15. Companion/Residual/Equity tranches of securitized assets are prohibited.
16. Interest only (JO) and principal only (PO) mortgage strips are prohibited.
17. Collateralized Bond / Debt / Loan Obligations (CBO’s/CIX(Ys/CLO’s) are prohibited.
18. The use of derivatives is prohibited.
19. The use of leverage is prohibited.
20. Convertible securities or securities with an equity component are prohibited.
21. Securities with an inverse floating coupon are prohibited.

MBOT will notify Montana State Fund of any issues out of compliance within 5 days. Should the
portfolio fall out of compliance, a reasonable cure period will be allowed so that compliance can be
obtained through normal maturities or transactions at fair market value if deemed prudent by Staff in
light of prevailing market conditions.

ADMINISTRATIVE

Securities Lending: Section 17-1-113, MCA, authorizes the Board to lend securities held by the state,
The Board may lend its publicly traded seourities held in the investment pools, through an agent, to
other market participants in return for compensation. Currently, through an explicit contract, State Street
Bank and Trust, the state's custodial bank, manages the state's securities lending program. The Board
seeks to assess the risks, such as counterparty and reinvestment risk, associated with sach aspect of its
securities lending program, The Board requires borrowers to maintain collateral at 102 percent for
domestic securities and 105 percent for infernational securities. To ensure that the collateral ratio Is
maintained, securities on loan are marked to market daily and the borrower must provide additional
collateral if the value of the securities on loan increases. In addition to the strict collateral requitements
imposed by the Board, the credit quality of approved borrowers is monitored continuously by the
contractor. From time to time, Staff or the investment manager may restrict a security from the loan
program upon notification to State Street Bank. Staff will monitor the securities lending program, and
the CIO will periodically report to the Board on the status of the program,
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Propaosed Fee Impact o.f 2107 nvested Asset Balance

Total Invested Asset Balance in FY 2017 | $1,488,273,310
Total Costs of BO providing the 51,106,854
managemeant services in 2017

Actual Costs In 2017 as a percent of the | 0.074%

Asset Balance

Effect of addling the proposed Management Fee of 3%

Assets In exvess of 51 billion 5488,273,310
Management fee on this balance $14,648,299
Total Investment Management Fees $15,755,058
{(BOI plus Proposed fee)

Total Costs as a percent of Total Assets | 1,059

being managed
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Montana State Fund Dividend Policy

Dividend Methodoloqgy

The Montana State Fund (State Fund) Board of Directors reviews annually State Fund
management's recommendation regarding the potential for a dividend declaration. The
basis for the recommendation encompasses many areas including level of surplus,
accident year financial results, trends in losses, workers’ compensation market
conditions, and the potential impact on future dividend declarations. The Bodrd of
Directors clearly understands insurance dividends cannot be guaranteed.

Dividend Analysis and Declaration

In the analysis of a potential dividend due consldaration shall be given to:

1.

State Fund's current year financial results, including:

a. The current finanelal condition of the State Fund, and the current level of
State Fund surplus;

b. The level of underwriting and operating profitability achieved in the périod for
which the dividend js to be declared; and

e. The level of underwriting and operating profitability anticipated for periods
subsequent to the dividend period, including future periods.

Current market conditions for workers' compensation in Montana, recognizing the
State Fund’s objective of being a stabilizing influence in the market.

Consistency and predictability over ime in the amount and structure of the
policyholder dividend,

Loss Valuation Daies are considered final for dividend declaration purposes with
respect to the incurred losses at 18 months after the close of the policy year
being reviewed.

Annually the management of the State Fund shall present its recommendation
regarding the declaration of a policyholder dividend to the board of directors.

In certain instances, the board shall determine that a dividend is not available in
any year or years. Those situations will include but will not be limited to:

A significant occurrence eroding the surplus of the Montana State Fund;
» Intrusion by legislative or regulatory bodies restricting the operations or
business of the Montana State Fund; or
= A hoard determination of the need for additions fo surplus.

Exhibit 4




