


Overview

> Introduction to NCSL

»State Laws on Minor Guardianship
 What do state statutes generally address?
* Parental visitation.
* Termination of guardianships.

> Additional Resources

> Questions
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Policy Research Connections Training State Voice in D.C. Meetings
NCSL provides NCSL links legislators NCSL delivers training NCSL represents and NCSL meetings
trusted, and staff with each tailored specifically advocates on behalf facilitate information
nonpartisan policy other and with for legislators and of states on Capitol exchange and policy
research and analysis. experts. staff. Hill. discussions.
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Minor Guardianship Across the United States

Approximately 1 in 20 children in the U.S. are being cared for by someone other than a
parent.

Approximately 1 in 25 children in nonparental care had an established minor guardianship.

Minor guardianship is the establishment of a legal relationship between a child and a
nonparent caregiver.

* Provides for a safe, healthy and stable home.

e Guardians are granted authority to make decisions on behalf of a child (e.g., school enrollment,
health-related services).

* Allows children to remain under the care of family or other trusted adults.

Source: Pew Charitable Trusts
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https://www.pewtrusts.org/-/media/assets/2023/09/outdatedcourtpolicieslegalguardians_report.pdf

Minor Guardianship Laws Across States

How do state statutes address minor guardianship?

» Terminology and definitions.
> Procedural elements.

»Family involvement.

Minor Guardianship

Overview
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Challenges for State Legislatures and Families

Finding data to guide decision-making
e Minor guardianships are often not tracked comprehensively.
e Sparse data on how many children have or need an appointed
legal guardian.
Navigating multiple and/or complex processes

* Varying processes (e.g., timing, notice requirements) or court
jurisdiction (e.g., probate vs. juvenile court) can be difficult to

navigate.
* Access to legal counsel may vary for the parties involved.
Working across branches of government Minor Guardianship
e Overcoming challenges may require building strong Overview

relationships to facilitate collaboration between the legislature,
judiciary and administration.
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Terminology and Definitions

Categories of Minor Guardianship

Informal — limited or no legal caregiving rights or
responsibilities. (e.g., de facto custodian)

Temporary or non-permanent — legal caregiving
rights and responsibilities are established for a
time- or circumstance-limited reason. (e.g.,
temporary guardian, emergency custodian,
limited guardian, power of caregiving attorney)

Long-term or permanent — legal caregiving rights
and responsibilities most like parental rights and
responsibilities; often intended to last until a
minor reaches the age of majority. (e.g.,
permanent guardian, legal guardian, successor
guardian)

Military
Deployment

Child Child
Abandonment Maltreatment

Common Reasons for
Minor Guardianships

Parental
Death

Parental
Incarceration
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Minor Guardianship Procedural
Elements Addressed in Statute

MMNCSL

Eight Common Procedural Elements

. Conditions required to initiate.
. Who may file petitions.

. Notice requirements.

. Hearing requirements.

. Court jurisdiction.

. Qualifications and requirements of a
guardian.

. Considerations the court must prioritize.

. Discretionary authority granted to courts.
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Family Involvement Addressed in States’

Minor Guardianship Laws

Parents
e Options to plan for/initiate or terminate a guardianship.

* Options and requirements regarding financial support, maintaining full or partial parental rights and
maintaining the parent-child relationship.

* Options regarding legal counsel or consultation.

Minors

e Options for a minor to initiate, modify or terminate a minor guardianship.

e Options regarding legal counsel and consideration of a minor’s wishes.

* Requirements or protections to ensure a minor’s well-being in a guardianship.

Prospective and Appointed Guardians

e Options for prospective or appointed guardians to initiate, modify, resign or terminate a guardianship.
e Establish rights, responsibilities and supports granted to a guardian.

A
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State Examples: Parental Visitation and Minor Guardianship

Washington — West's RCWA 11.130.215

* An order appointing a guardian for a minor shall state rights retained by any parent of the
minor, which shall preserve the parent-child relationship through an order for parent-child
visitation and other contact, unless the court finds the relationship should be
limited/restricted.

Georgia— Ga. Code Ann., § 15-11-242

 Permanent guardianship orders shall “establish a reasonable visitation schedule which allows
the child adjudicated as a dependent child to maintain meaningful contact with his or her
parents through personal visits, telephone calls, letters, or other forms of communication or
specifically include any restriction on a parent's right to visitation.”

lowa—-|.C.A. § 232D.401

e Guardians must obtain prior court approval for denial of visitation, communication or
interaction between a minor and the parents of the minor.

* The court shall approve such denial if the guardian shows that significant physical or
emotional harm to the minor has resulted or is likely to result from parental contact.

IDWA
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https://app.leg.wa.gov/RCW/default.aspx?cite=11.130.215
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=db957b0e-5069-4fa6-9907-d19a46805ed9&nodeid=AAPAAPAAEAAOAAD&nodepath=%2FROOT%2FAAP%2FAAPAAP%2FAAPAAPAAE%2FAAPAAPAAEAAO%2FAAPAAPAAEAAOAAD&level=5&haschildren=&populated=false&title=15-11-242.+Effect+of+guardianship+order.&config=00JAA1MDBlYzczZi1lYjFlLTQxMTgtYWE3OS02YTgyOGM2NWJlMDYKAFBvZENhdGFsb2feed0oM9qoQOMCSJFX5qkd&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A6348-FTN1-DYB7-W31G-00008-00&ecomp=6gf5kkk&prid=59e5e530-928e-492f-ad42-ccf8e2d03b03
https://www.legis.iowa.gov/docs/code/232D.401.pdf

State Examples: Terminating a Minor Guardianship

Washington — West's RCWA 11.130.240

e Guardianship of a minor terminates on a minor’s death, adoption, emancipation or
attainment of majority.

e Courts may terminate a guardianship upon finding the basis for the appointment no longer
exists or by order following a petition to terminate the guardianship.

Colorado - C.R.S.A. § 15-14-210

e Guardianship of a minor terminates upon the minor’s death, adoption, emancipation or
attainment of majority, or by court order following a petition to terminate.

e Guardianships established under C.R.S.A. § 15-14-204(2.5) terminate when the minor
reaches age 21.

North Dakota — NDCC, 27-20.1-17

* Minor guardianships appointed under this chapter are effective for up to one year unless the
court finds good cause for another time frame. Guardians can be reappointed upon review
for up to three years.

e Guardianship of a minor is terminated upon a finding that the circumstances requiring a
guardianship no longer exist, upon the child’s death, adoption, marriage or attainment of
majority.



https://app.leg.wa.gov/RCW/default.aspx?cite=11.130.240
https://leg.colorado.gov/sites/default/files/images/olls/crs2023-title-15.pdf
https://ndlegis.gov/cencode/t27c20-1.pdf

Principles for Legislatures to Consider for Minor Guardianship Laws

Before Court Involvement
* Alternative processes — minimize the need for lengthy court processes.

* Proactive family involvement — help families plan for minor guardianships.
e Simplicity — simplify, clarify and define terminology and processes.

During Court Involvement

e Simplicity — simplify procedural elements where possible.

* Collaboration — foster relationships between legislatures, courts and
agencies.

e Support — help families navigate minor guardianship processes.

)’ After Court Involvement

v/ 2 e Simplicity — maximize simplicity and clarity of reporting requirements.
1] &  Child well-being — minimize the risk of exploitation with safeguards.

* Family-friendly terminations — establish clear and simple processes for
ending a minor guardianship.

N
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Additional Resources

MMNCSL

NCSL Resources

Child Welfare Enacted Legislation Database

Child Support and Family Law Legislation Database

State Legislatures’ Role in Improving Minor Guardianship

Proceedings (Report)

Major Reforms to Minor Guardianship Laws (Webinar)

Family-Friendly Courts: Resources for State Legislatures (Resource

Collection)

External Resources

Outdated Court Policies Can Leave Children Without a Legal Guardian

(Pew Charitable Trusts)

How can guardianship be better utilized to promote permanency and

well-being? (Casey Family Programs)
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https://www.ncsl.org/human-services/child-welfare-legislation-database
https://www.ncsl.org/human-services/child-support-and-family-law-legislation-database
https://www.ncsl.org/human-services/family-friendly-courts-state-legislatures-role-in-improving-minor-guardianship-proceedings
https://www.ncsl.org/human-services/family-friendly-courts-state-legislatures-role-in-improving-minor-guardianship-proceedings
https://videos.ncsl.org/major-reforms-to-minor-guardianship-laws?_gl=1*49m3hs*_gcl_au*MjA2MjE4MDAzOS4xNzIwNzI2NjU5*_ga*MTEzMDQ1OTA3Ny4xNjM4Mjk1MDY1*_ga_L57VM439KX*MTcyNDE2NzY1MS40NDYuMS4xNzI0MTcwMjMzLjAuMC4w
https://www.ncsl.org/human-services/family-friendly-courts-resources-for-state-legislators
https://www.pewtrusts.org/en/research-and-analysis/reports/2023/09/outdated-court-policies-can-leave-children-without-a-legal-guardian
https://www.grandfamilies.org/Portals/0/Documents/Guardianship%20Assistance/How%20guardianship%20can%20promote%20permanency%20and%20well%20being.pdf
https://www.grandfamilies.org/Portals/0/Documents/Guardianship%20Assistance/How%20guardianship%20can%20promote%20permanency%20and%20well%20being.pdf



mailto:Jill.Yordy@ncsl.org
http://www.ncsl.org/
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