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1. What is the purpose of the proposed legislation? 
The Medicaid program requires frequent updating of administrative rules 
regarding fee schedules based on Medicare changes. The Medicare updates are 
often unavailable in time to include in the applicable Administrative Rules of 
Montana (ARM) rulemakings, exposing the program to the costs of reprocessing 
claims.   

Under the Montana Administrative Procedures Act (MAPA), all Medicaid payment 
updates must be made by notice and comment rulemaking. The MAPA section 
on incorporation by reference, however, currently contains an exception for the 
“automatic updating of Department of Labor and industry rules relating to 
commercial drug formularies as provided in 39-71-704.”  The Medicaid program 
proposes to add a similar exception for Medicare-related fee schedules to the 
MAPA requirement. 
 

2. What is the background? 
Each year, the Department of Public Health and Human Services (Department) 
files a January administrative rule to incorporate the calendar-year updates from 
the Centers for Medicare & Medicaid Services (CMS). Medicare adopts major 
changes on a calendar-year basis but issues updates quarterly. These updates 
are published close to the effective date, which doesn’t allow the department 
time to file a rule proposing to adopt CMS updates.   

For example, the Department may receive the laboratory changes in early 
December, but Durable Medical Equipment changes are published early in 
January. Since it is discouraged to amend a rule currently subject to in-process 
rulemaking, the Medicare changes are often not adopted until months later, 
causing a delay in providers receiving full payment for services provided and 
resulting in additional fiscal agent contract costs to the Department.  
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3. If possible, please list the MCA (Montana Code Annotated) sections that would 
need to be amended. 
Amend MCA 2-4-307 to include an exception for Medicaid to adopt applicable 
Medicare fee schedules by reference.  

Amend MCA 53-6-113 to include the authority for the Department to adopt by rule 
Medicare fee schedules. 
 

4. Please list anticipated fiscal impact by fund type. (Dollar amounts, funding 
source, and FTE if known) 

• Cost savings in fiscal agent contract costs due to the reduction of mass 
adjustments processed by the vendor; 

• No change in funding source, and  
• No changes to FTE are required.  

 
5. Please list anticipated controversy or impact on other state agencies or special 

interest groups. 
There is no anticipated controversy. This change will positively impact providers’ 
fee schedules based on Medicare changes. Timely implementation of Medicare 
changes will lead to expedited claims reimbursement.      
 

6. Has similar legislation been requested in the past, been introduced in another 
state, or provided as a model act? If so, please provide a citation, reference, or 
point of contact.   
2017 Montana Legislature passed SB 312 “AN ACT ALLOWING PRESCRIPTION 
DRUG FORMULARIES TO BE ADOPTED BY THE DEPARTMENT OF LABOR AND 
INDUSTRY BY RULE; PROVIDING FOR ADOPTION OF A COMMERCIAL DRUG 
FORMULARY; PROVIDING FOR AUTOMATIC UPDATING OF CERTAIN DRUG 
FORMULARIES”  amending sections 2-4-302, 2-4-305, 2-4-306, 2-4-307, 39-71-
107, 39-71-704, and 39-71-743. 


