
To: Senate Select Committee On Judicial Oversight And Reform 

From: Andrew T. Billstein 

For: August 20, 2024 meeting 

Re: Judicial Selection Methods and Other Considerations 

 

Introduction 

 

 Presuming that there is still nothing new under the sun, following my selection to serve on this 

committee, I spent significant time reading about other instances where the legislative, executive and 

judicial branches of government have considered their respective roles as co-equal branches of 

government in a particular state or at the federal level.  As I surmised, the important issues presently 

under consideration in the State of Montana are not unique. 

 

 The following materials are intended to simply provide an outline for consideration and 

discussion by committee members regarding (a) the methods by which judges are selected and (b) 

possible areas where the judicial branch can be improved with the assistance of the legislature. 

 

Judicial Selection Methods and Other Considerations 

 

I. Are concerns about the independence of co-equal branches of government unique to 

Montana? 

 

a. Expressing concerns about the United States Supreme Court, for example, is fashionable 

at the moment. 

 

b. Should the legislative and executive branch be consistent in a political philosophy when 

expressing concerns regarding the judicial branch? 

 

II. Judicial Selection Methods. 

 

a. Elections 

 

i. Nonpartisan:  A judicial candidate, in theory, does not identify as a political party 

in campaigning for election 

 

ii. Partisan:  A judicial candidate affiliates with a political party 

 

b. Appointment or “merit” selection 

 

i. Who appoints?  Usually governor, sometimes legislature 

 

ii. Likely some appointment system even in election states to fill vacancy or certain 

judgeships 

 

iii. Screening before appointment?  Most states have a nominating commission but 

the composition of the nominating commission varies 



 

c. Wide disparity among states: Judicial Selection: An Interactive Map | Brennan Center for 

Justice 

 

III. Strengths and Weaknesses of Selection Methods1. 

 

a. Role of money in judicial elections 

 

i. Promises/pressures while campaigning: In one published study, 95% of members 

of the general public stated that they believe donations influence a judge’s 

decision and 46% of state court judges agreed 

 

ii. Judges hear cases where campaign supporters are parties or participants 

(attorneys, other individuals and organizations) 

 

iii. Does best fundraiser= best judge?  In 2013-14, 90% of judges who raised the 

most money prevailed in his or her election 

 

b. Politicization of campaigns 

 

i. Overtly political statements (I am a member of a particular party) or buzzwords 

(law and order candidate or I support the constitution) 

 

ii. Loyalty to party or perceived party 

 

iii. Appointment system not immune to these issues 

 

c. Diversity 

 

i. Some research suggests that appointment systems improve diversity on the bench 

 

ii. Are some otherwise qualified candidates unwilling to go through the process of 

campaigning? 

 

iii. Is there a danger that non-diverse courts and judges can produce successive non-

diverse courts and judges? 

 

d. Judicial independence vs accountability 

 

i. Do different selection methods simply make judges more susceptible to different 

sets of powers?  Are political parties, branches of government or special interests 

just different overseers? 

 

 
1 For more information, see Judicial Selection for the 21st Century, John F. Kowal, Brennan Center for Justice 
Rethinking Judicial Selection in State Court, Alicia Bannon, Brennan Center for Justice 

https://www.brennancenter.org/judicial-selection-map
https://www.brennancenter.org/judicial-selection-map


ii. Accountable to whom?  Are a majority of qualified voters a reasonable check on 

judges? 

 

IV. Comparison of Montana and Wyoming Supreme Courts. 

 

a. Montana.  See attached Exhibit A 

 

b. Current Montana Candidates.  All information from candidate’s own website 

 

i. Government lawyer for 6 years, varied private practice for 14 years, district court 

judge for 20 years 

 

ii. Federal law clerk then federal magistrate judge 

 

iii. Private practice then deputy Montana attorney general then county attorney 

 

iv. Prosecutor then general private practice then district court judge 

 

c. Wyoming Supreme Court. See attached Exhibit B 

 

V. Possible Areas of Improvement. 

 

a. Judicial Pay.   

 

i. MCA 2-16-403 provides that salaries for Montana Supreme Court justices are the 

greater of what Montana pays or the average of Idaho, Montana, North Dakota, 

South Dakota and Wyoming salaries   

 

ii. According to the National Center for State Courts, Montana Supreme Court 

justices make $162,053.  The chart attached as Exhibit C lists the state salaries of 

all judges and but the chart does not appear to be consistent with MCA 2-16-403. 

Do judicial salary comparisons consider insurance, pension or other benefits? 

 

b. Public Funding and Recusal. 

 

i. Recusal Examples and adoption of recusal rules 

 

Williams v. Pennsylvania, chief justice who was a former district attorney refused 

to recuse himself in an appeal where significant argument in appeal was 

prosecutorial misconduct.  US Supreme Court narrowly ruled that it was error for 

judge not to recuse himself 

 

Caperton v A.T. Massey Coal, judge who had received $3,000,000 in donations 

from mining company refused to recuse himself in case involving the mining 

company.  US Supreme Court again narrowly ruled that it was error for judge not 

to recuse himself 



 

ii. Potential Public Funding Option 

 

c. Changes to length of terms.  8 years, life, other? 

 

d. Changes to Judicial Selection Process.  Very rare for states to change selection method.  

How about electing nominating commission members who select the judges? 

 

e. Expanding Courts of Limited Jurisdiction or Use of Special Masters. 

 

VI. Conclusion.  Is it likely that two things are true:  

 

A suggestion that an improvement can be made to the judicial branch of government is not necessarily 

a meanspirited partisan attack on the court.  The American Bar Association itself has stated “[judges] must 

be strong-minded and tolerant of criticism, yet resistant to intimidation.”  The description seems to apply 

to the requisite mindset of any public servant. 

 

The improvement of the judicial branch of government likely requires well though out and varied 

proposals focusing on attracting more candidates, method of selection, evaluation while in office and 

review of recusal rules. 

 

 

  



EXHIBIT A 

 

MONTANA SUPREME COURT JUSTICES SINCE 1972 

(IF WIKIPEDIA/STATE LAW LIBRARY ARE TO BE BELIEVED) 

(JUSTICES WHO BEGAN SERVING AFTER 1972 ONLY) 

 

Name Birth City City of Practice Gender Ethnicity Type of Practice Term 

Paul Hatfield Great Falls Great Falls Male Caucasian County 

atty/district court 

judge 

1977-78 

Frank 

Haswell 

Great Falls Great 

Falls/Whitefish 

Male Caucasian Private 

practice/city 

atty/district court 

judge 

1978-85 

Jean Turnage St. Ignatius Polson Male Native 

American 

County attorney 1985-

2000 

Karla Gray Escanaba, 

MI 

Butte Female 

(1st MT 

female 

chief 

justice) 

Caucasian Law clerk/private 

company lobbyist 

2001-

2008 

Daniel Shea  Missoula Male Caucasian Dept county atty 1977-

1985 

John Sheehy Butte Billings Male Caucasian Private practice 1978-

1991 

Frank 

Morrison 

Stockville, 

NE 

Whitefish Male Caucasian Private practice - 

plaintiff 

1981-

1987 

Fred J. 

Weber 

Deer 

Lodge 

Havre Male Caucasian Private practice 1981-

1995 

L. C. 

Gulbrandson 

Vida Glendive Male Caucasian Private 

practice/city 

attorney/state 

court judge 

1983-

1989 

William 

Edward 

Hunt, Sr. 

Tacoma, 

WA 

Various Male Caucasian Dept county 

atty/county 

atty/worker’s 

comp. judge 

1985-

2000 

R. C. 

McDonough 

Glendive Glendive Male Caucasian City atty/county 

atty/district court 

judge 

1987-

1993 

Diane Barz Bozeman Billings Female 

(1st to 

serve on 

MT 

Supreme 

Court) 

Caucasian Dept county 

attorney/public 

defender/district 

court judge 

1989-

1990 



Terry 

Trieweiler 

Dubuque, 

IA 

Whitefish Male Caucasian Private practice - 

plaintiff 

1991-

2003 

Charles 

Erdmann 

Great Falls Helena Male Caucasian Mostly 

government 

attorney/some 

private practice 

1995-

1997 

Jim Regnier Aurora, IL Great Falls Male Caucasian Private practice – 

plaintiff 

1997-

2004 

John Warner Great Falls Havre Male Caucasian Private practice – 

general/district 

court judge 

2003-

2009 

William 

Leaphart 

Butte Helena Male Caucasian Private Practice 1995-

2010 

James 

Nelson 

Moscow, 

ID 

Cut Bank Male Caucasian Private 

practice/county 

attorney 

1993-

2012 

Brian Morris Butte Bozeman/Helena Male Caucasian Law clerk/private 

practice/dept of 

justice 

2005-

2013 

Patricia 

O’Brien 

Cotter 

South 

Bend, IN 

Great Falls Female Caucasian Private practice – 

plaintiff 

2001-

2016 

Mike Wheat Spokane, 

WA 

Butte/Bozeman  Male Caucasian Dept county 

attorney/private 

practice - plaintiff 

2010-

2017 

Mike 

McGrath 

Butte Helena Male Caucasian County atty/MT 

AGs office 

Current 

(elected 

2008) 

Laurie 

McKinnon 

Baltimore, 

MD 

Choteau Female Caucasian Prosecutor/dept. 

count atty/private 

practice – abuse 

and 

neglect/district 

court judge 

Current 

(elected 

2012) 

James Rice Ontario, 

Canada 

Helena Male Caucasian Public 

defender/private 

practice 

Current 

(appointed 

2006) 

Beth Baker Spokane, 

WA 

Helena Female Caucasian Law clerk/MT 

Dept of 

Justice/dept 

county 

atty/county 

atty/private 

practice 

Current 

(elected 

2010) 

Jim Shea Butte Butte/Helena Male Caucasian Public 

defender/Worker’s 

comp 

Current 

(appointed 

2014) 



judge/private 

practice – plaintiff 

Dirk 

Sandefur 

Great Falls Great Falls Male Caucasian Public 

defender/county 

atty/district court 

judge 

Current 

(elected 

2016) 

Ingrid 

Gustafson 

? WY Billings Male Caucasian Government 

atty/private 

practice/public 

defender/district 

court judge 

Current 

(appointed 

2018) 

 

 

 



 

 



 

EXHIBIT B 

 

CURRENT WYOMING SUPREME COURT JUSTICES 

(IF THEIR BIOS ARE TO BE BELIEVED) 

 

 

Name Birth City City of Practice Gender Ethnicity Type of Practice Term 

Kate M. Fox   Female Caucasian Federal court 

clerk (1 year), 

private practice 

Began 

serving 

2014 

Lynne 

Boomgaarden 

  Female Caucasian Federal court 

clerk, private 

practice, director 

Office of State 

Lands and 

Investments 

Began 

serving 

2018 

Kari Gray   Female Caucasian Private practice 

for 12 years, 

Director of 

Department of 

Family Services, 

Trust Officer of 

Converse Bank 

Began 

serving 

2018 

John G. Fenn   Male Caucasian Private practice 

13 years, district 

court judge 14 

years 

Began 

serving 

2022 

Robert C. 

Jarosh 

  Male Caucasian Federal court 

clerk (1 year), 

private practice 

Began 

serving 

2024 

 

See About the Supreme Court – Wyoming Judicial Branch (state.wy.us) 

 

 

  

https://www.courts.state.wy.us/supreme-court/about-the-supreme-court/


EXHIBIT C 

 

 


