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First Amendment: U.S. Constitution
Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the Government for a 
redress of grievances.



Montana Constitution, Article II, Section 7
No law shall be passed impairing the freedom of speech or expression. Every person 
shall be free to speak or publish whatever he will on any subject, being responsible 
for all abuse of that liberty. In all suits and prosecutions for libel or slander the truth 
thereof may be given in evidence; and the jury, under the direction of the court, shall 
determine the law and the facts.



Montana Constitution, Article II, Section 6

The people shall have the right peaceably to assemble, petition for redress or 
peaceably protest governmental action.



Higher Education and Free Speech

“Teachers and students must always remain free to inquire, to study, to evaluate, to 
gain new maturity and understanding otherwise our civilization will stagnate and die.”

 Sweezy v. New Hampshire, 354 U.S. 234 (1957)



Seminal US Supreme Court Cases for Student Rights 

Healy v. James (1972): The Supreme Court held that public college students’ First Amendment 
rights apply on campus, just as they do in the community at large. The Court found that a state 
college’s refusal to recognize a student group violated the students’ rights to freedom of 
association.

“The vigilant protection of constitutional freedoms is nowhere more vital than in the community 
of American schools.”



Papish v. Board of Curators of the University of Missouri (1973): The Court ruled that a state 
university could not punish a student for distributing a campus newspaper that contained 
“indecent” material. This case established that students can express themselves on 
campus, including through materials that might be considered offensive, as long as they do 
not disrupt the educational environment. 

“The mere dissemination of ideas-no matter how offensive to good taste-on a state 
university campus may not be shut off in the name alone of ‘conventions of decency.’”

Seminal US Supreme Court Cases for Student Rights 



Seminal US Supreme Court Cases for Student Rights 

Widmar v. Vincent (1981): The Court ruled that the University of Missouri must allow its facilities to 
be used by student groups “for purposes of religious worship or religious teaching.” The Court’s 
decision ensured greater access to public facilities by religious organizations. The Court held that 
the state was not assumed to be in support of all messages that were communicated in their 
facilities. In so ruling, the Court reaffirmed its consistent recognition of the applicability of the First 
Amendment to the public university.

“With respect to persons entitled to be there, our cases leave no doubt that the First Amendment 
rights of speech and association extend to the campuses of state universities.”



The MUS and Free Speech

During the 2023 session, the MUS and the Legislature adopted a shared policy goal regarding free speech.

Free Speech: Reaffirm the Montana University System’s commitment to 
fostering environments that ensure the free expression and open exchange 

of ideas and viewpoints in accordance with the First Amendment.

Ensuring all campuses have 
policies and procedures 

that comply with the First 
Amendment and affirm the 

rights of individuals to 
freely express their views.

Providing a system-wide 
training module for campus 
faculty, staff, and students 

on free speech and 
expressive activities. 

Establishing the Office of 
the Commissioner of 
Higher Education as a 

resource hub for training 
materials, guidance, and 

best practices for upholding 
rights guaranteed by the 

First Amendment. 









Boundaries of Free Speech

The First Amendment protects the right to dissent in many forms but not civil disobedience.

 Actions and speech in civil disobedience may conflict with the free speech rights enjoyed by others 
and may disrupt or interfere with university business and academic efforts or even threaten public 
safety or university assets in ways that require the university or law enforcement to act to protect 
those other interests.



Boundaries of Free Speech

Examples of speech not protected by the First Amendment:
 True threats, including speech and other conduct that communicates a serious intent to 

commit an act of unlawful violence to a particular individual or group of individuals.

 Harassment, including speech and other conduct based on a protected class, targeted at an 
individual, that effectively denies educational access, opportunities, or rights.

 Defamation, libel or slander (i.e. written or spoken false statements).

 Incitement of illegal action.

 Invasion of privacy and confidentiality, as protected by federal and state law.

 Child pornography.



Boundaries of Free Speech

Offensive speech alone is not enough to constitute “harassment.” 

Harassment is prohibited by university policy and is not protected by the First Amendment.

 Campus policies prohibit discriminatory and sexual harassment. Discriminatory harassment is unwanted conduct 
that is based on a person’s status as a member of a protected class and which has the purpose of unreasonably 
interfering with their participation in a university program or activity. The factors considered when assessing 
whether conduct is discriminatory harassment include:

• The identity of the parties, the nature of their relationship and the influence of that relationship on 
complainant’s employment or education.

• The nature, scope, frequency and duration of the conduct—to be illegal, the harassment must be severe and 
pervasive.

• The degree to which the conduct affected a student’s education or an individual’s employment.
• The nature of higher education.

Harassment



Boundaries of Free Speech

• Hate speech is protected by the First Amendment. Hate crimes are not.

• “Hate speech” is not defined by law and is not an exception to the First Amendment. 
Even if speech is hateful or offensive, it is still protected by the First Amendment. 
However, hate speech that involves illegal conduct is not protected by the First 
Amendment.

• Hate crimes are not separate, distinct crimes. Classifying a crime as a hate crime 
depends on whether the offender was motivated by bias. For example, if a person 
assaults someone else, it’s a crime. If the facts of the case show that the assailant 
was motivated to commit the crime because of bias against the victim’s protected 
class status, the assault would also be classified as a hate crime.

Hate Crimes



How Students Can Exercise their Rights

Joining clubs that align with their values

Organizing and attending events on campus

Tabling

Engaging in peaceful, non-disruptive protests



Civil Rights Protections on Campus

All MUS campuses have 
processes for students 
who believe that their civil 
rights have been violated 
or that they’ve been 
subject to discrimination 
or retaliation. These 
protections include 
protection against 
discrimination for political 
affiliation.

Campuses have Civil Rights and Title IX offices that are 
designated to handle these concerns

The process safeguards and protects student privacy

When a student files a complaint, there is a process for an 
investigation and hearing These processes ensure that principles 
of fair consideration and due process are respected

These processes ensure that principles of fair consideration and 
due process are respected

A student also has the right to appeal any decision of the campus to 
the Commissioner of Higher Education and to the Board of Regents

There are multiple layers of review built into this process



Civil Rights Protections on Campus

A student may also file a complaint at the Federal level with the Department of 
Education, Office of Civil Rights (“OCR”). If a student feels like the campus process is 
unfair, this is another path available to them. If OCR finds a violation, it can withhold 
funds or require policy changes.

Federal Process



Our Freedom of 
Speech is a 
Bedrock of our 
Democracy

• “Without Freedom of Thought, there can 
be no such thing as Wisdom; and no such 
thing as public liberty, without Freedom of 
Speech.”—Benjamin Franklin, Letter from 
Silence Dogood, printed in The New 
England Courant, July 9, 1722.

• “The First Amendment is often 
inconvenient. But that is beside the point. 
Inconvenience does not absolve the 
government of its obligation to tolerate 
speech.” ― Anthony Kennedy, United 
States Supreme Court.

• “My freedom of speech stimulates your 
freedom to tell me I’m wrong.” ― P.J. 
O’Rourke, author and satirist.
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