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By Request of the State Adm nistration and Veterans' Affairs

InterimConmittee

A Bill for an Act entitled: "An Act providing for the paynent of
t he expenses of a private entity, group, or individual incurred
in chall enging the adoption, anendnent, or repeal of a rule
proposed or adopted in knowing or willful violation of the

Mont ana Adm ni strative Procedure Act; providing for the paynent
of expense clains by the Departnent of Adm nistration fromthe
state's self-insurance reserve fund; authorizing the departnent
of adm nistration to adopt rules; providing definitions and

providing an i medi ate effective date and an applicability date."

VWHEREAS, the process of nmaking rules by adm nistrative
agencies of state governnent is a process involving many
i ndi vi dual s, organi zations, and other nenbers of the public
subj ect to agency rul emaki ng powers; and

WHEREAS, in many instances, state agencies have nore
resources than private persons to devote to the rul emaking
process and rul emaki ng can therefore be a process weighted in
favor of the agency proposing the rule; and

WHEREAS, the State Admi nistration and Veterans' Affairs
Commttee is concerned that a state agency mght violate, with
relative inpunity, a requirenent of the Montana Adm nistrative

Procedure Act in the process of rul emaking and that persons in
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the private sector subject to a rule adopted in violation of the
Mont ana Adm ni strative Procedure Act may not be able to
adequately challenge the rule because of |limted resources; and
WHEREAS, the Conmittee's purpose is therefore to |level the
playing field between state agencies and nenbers of the public
i nvol ved in the rul emaki ng process by providing a nmechani sm for
paynment of expenses incurred by a nenber of the public in

challenging a rule adopted in willful or know ng violation of the

Mont ana Adm ni strative Procedure Act.

Be it enacted by the Legislature of the State of Mntana:

NEW SECTION. Section 1. Violation of rul emaking provisions

- chall enge of proposed or adopted rule -- recovery of expenses -
- definitions. (1) If, in the course of proposing, adopting, or
bot h proposi ng and adopting, a rule pursuant to this chapter, an
agency, including an individual within an agency, know ngly or
purposefully commts a substantive violation of this chapter, a
person chal |l engi ng the proposed or adopted rule in a rul emaki ng
proceedi ng subject to this chapter may recover, in the manner
provided in this section, the expense of making the chall enge.

(2) A claimfor paynent pursuant to this section nust be
submtted to the departnent of adm nistration for paynment. |In
payi ng or denying the claim the departnent shall use the process
for paynent of clains that is now used pursuant to Title 2,
chapter 9, part 3, for the settlenent of tort clains against the

state.
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(3) A paynent made by the departnent nust be nade fromthe
self-insurance reserve fund authorized by 2-9-202.

(4) A decision by the departnment not to make a paynent
pursuant to this section is final and not subject to appeal
wi thin the departnent or review pursuant to 2-4-702.

(5) The departnent may adopt rules to inplenment this
section.

(6) The renmedy provided by this section is in addition to
any ot her renedy provided by | aw.

(7) As used in this section, the follow ng definitions
appl y:

(a) "Departnment of adm nistration” or "departnent" neans
t he departnent of adm nistration provided for in 2-15-1001.

(b) "Expense" neans an out-of - pocket paynent, including
attorney fees, other professional services fees, and the cost of
submtting a claimfor paynent pursuant to this section, up to
and including a maxi mum of $10, 000.

(c) "Person" does not include an agency of state
gover nnment .

(d) "Substantive violation": (i) includes proposing or
adopting a legislative rule without express |legal authority for
the rule, proposing or adopting a legislative rule w thout
reasonabl e necessity for making a rule, inplenenting a proposed
or adopted legislative rule or otherwi se treating a proposed or
adopted legislative rule as adopted before its effective date,
and proposing or adopting a legislative rule that is contrary to

the statute being inplemented by the rule.
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(11) does not include a violation by the secretary of state
in the publication, arrangenent, or distribution of the Mntana
Adm ni strative Register or the MAR, a typographical or other
clerical error, an incorrect citation to the |aw authorizing a

rule to be adopted or to the law inplenented by a proposed or

adopted rule, or repetition in a rule of statutory |anguage.

NEW SECTI ON.  Section 2. {standard} Codification

instruction. [Section 1] is intended to be codified as an
integral part of Title 2, chapter 4, and the provisions of Title

2, chapter 4, apply to [section 1].

NEW SECTI ON.  Section 3. {standard} Effective date. [This

act] is effective on passage and approval.

NEW SECTI ON.  Section 4. Applicability. [This act] applies

to a rule proposed or adopted in violation of Title 2, chapter 4,

after [the effective date of this act].

- END -
{ Nane : David S. Niss
Title : Staff Attorney
Agency : Legi sl ati ve Services Division
Phone : (406) 444-3064
E- Mail : dni ss@rt . gov}
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