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THE ROLE OF THE STATE IN FEDERAL AND INDIAN LAND USE DECISIONS

I. Introduction

There are several political and cu1tura1] entities within and around Montana
making Tand use decisions which can affect environmental quality in the state.
In varying degrees, each is not subject to Montana law. These include: numerous
agencies of the federal government, seven Indian reservations, adjacent statesz,
and the adjoining provinces of Canada. Although each merits attention, this
paper deals only with the federal agencies and with the Indian reservations.
Special emphasis is placed on the appropriate alternatives for the state of
Montana to influence and/or determine those land use decisions which can affect
the environmental quality of the state.

Given recognition of the facts that the law does not stand still and that
ecological (and socio-economic) events and processes do not respect political or
cultural boundaries3, each of the above enumerated entities and their interactions

need continuing attention.

II. Historical Backdrop: Prior Indian and Federal Ownership

In 1660, the Frenchman LaSalle travelled the Mississippi, poked around, and
ignoring the existing inhabitants of the area, declared that all adjacent territory
belonged to King Louis XIV; thus the name "Louisiana."4 Much later, Thomas
Jefferson worried that France and Spain could severely impair the economy of the
budding nation by controlling United States use of the Mississippi River.
Accordingly, he sent James Monroe to join Robert Livingston in Paris and negotiate
with Napoleon Bonaparte for the purchase of New Orleans. Napoleon would not sell

New Orleans by itself, however. In consequence, Livingston and Monroe, without
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specific authorization, agreed to purchase some 520 million acres of land

2 The treaty ceding

(the boundaries were quite imprecise) for $27,000,000.
this enormous chunk of land to the U. S. was ratified by a somewhat hesitant
Congress 1in 1803.° Thus, spurred primarily by the desire to protect marketing
routes, the United States government acquired what is now much of the 13 central
and northern plains states. In the northwest corner of this vast land area lay
the headwaters of the Missouri and most of the present state of Montana, then
about to be explored by Lewis and Clark.

Later, in 1846, a long-standing boundary dispute with Great Britain was
resolved. The nearly 290,000 square miles acquired by the U. S. included the
present states of Washington, Oregon, Idaho, western Wyoming, and the northwest

sector of Montana.7

The remaining portion of what was to become Montana was by
that treaty placed in U. S. Government ownership.

0f course, in the national fervor over discovery rights, acquisition, and
manifest destiny, few efforts were made to determine the extent of the rights of
the previous inhabitants of the area.8 They were to be dealt with on a more or
less ad hoc basis. This ad hoc treatment and its vacillations have resulted in
a compelling, if aggravating, series of conflicts between the powers of the states
and the somewhat limited but very real sovereignty of the Indian tribes.9

By and large the present land ownership pattern in Montana has evolved from
two historical situations: massive federal acquisitions of European-claimed
Indian lands and subsequent large-scale federal land disposals. In short, the
state of Montana has emerged from various federal and Indian holdings. The
federal land disposals throughout the 19th and 20th centuries are shown in Table
1.

Over the years, the state of Montana and the federal government have been

involved in a variety of land use controversies. But, federal/state battles are

not recent phenomena and are certainly not confined to Montana. For example,
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TABLE 1.

Approximate Area of Federal Land Dispositions Under the Public Land Laws, Montana.

Types of Disposal Acres
Cash sales 1,627,000
Homesteads 31,874,000
Mineral entries 265,000
Timber and Stone entries 664,000
Timber culture entries 85,000
Desert land entries 3,051,000
Railroad grants 14,740,000
State grants 5,963,000
Ceded Indian Lands : 2,500,000
Other 137,000
TOTAL DISPOSITION 60,906,000

Source: Peters, William S., and Maxine C. Johnson, Public Lands in Montana
(Missoula: Bureau of Business and Economic Research, 1959): 13.




in the late 18th century, lands west of the original 13 colonies were claimed
by a number of states. The states which did not have western land complained,

10 The

suggesting that those lands should be owned by all 13 states in common.
resulting feud resembled in many respects the more recent state/federal govern-
ment Tand policy disputes in which Montana has figured prominently: ranging
from the creation of forest reserves in the late 19th century to federal

coal/energy policy and the use of the federal reservation doctrine for water in

the mid-20th century.

ITI. The Federal Presence in Montana

A. Federal Agencies and Their Holdings

As noted above, the federal government at one time claimed ownership to all
of the state of Montana; and even after years of extensive federal land disposals,
the federal government's presence in Montana remains awesome. Eighteen federal
agencies, sometimes with 1ittle coordination, directly manage resources on
27,654,289 acres within the state. (See Tables II and III) Cooperative
federal/private management occurs on countless additional acres of private land.
In addition, the federal government has reserved rights to an as yet undetermined
quantity of surface (and perhaps ground) water in the state.

Largest of the federal agency land ownerships in Montana are: the U. S.
Forest Service, the Bureau of Land Management, the National Park Service, and
the Army Corps of Engineers respectively. However, judging involvement using
acreage figures can be deceiving. They do not necessarily correlate directly
to severity of impact. Consider, for example, the acreage in Montana controlled
by the Atomic Energy Commission or the Bonneville Power Administration (0 and

118 acres respectively). Both agencies, even with minimal land holdings, have



TABLE IT.
Federal Agency Holdings Within Montana (acres)
State Area: 93,271,040
Federal Holdings: 27,654,289

1. U.S. Forest Service 16,669,099
2. Bureau of Land Management 8,217,414
3. National Park Service 1,154,766
4. Corps of Engineers 601,908
5. Bureau of Sports, Fisheries, & Wildlife 497,370
6. Bureau of Reclamation 302,546
7. Bureau of Indian Affairs 125,473
8. Agricultural Research Service 72,310
9. U.S. Army 6,660
10. U.S. Air Force 6,033
11. Federal Aviation Administration 233
12. Government Service Administration 155
13. Veteran's Administration 149
14. Bonneville Power Administration 118
15. Dept. of Health, Education, & Welfare 33
16. Dept. of Justice 22
17. U.S. Post Office 5
18. U.S. Treasury Department 5

Source: Public Land Law Review Commission, One
Third of the Nation's Land (Washington,
D.C., U.S. Government Printing Office,
June, 1970)




Source:

TABLE III.

Percentages of Federal Ownership Within The Top
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plans that could significantly impact the state. AEC has grandiose designs

for coal-related experimentation (from reclamation to in situ gasification)

and nuclear stimulation of natural gas projects.]] BPA has transmission lines,
weather modification, and other plans in the western part of the state.]2

An additional factor -- interagency cooperation -- ironically can lend
invisibility to federal agency activities and deserves attention. For example,
hard rock mining on national forest lands, until recently, has been only scantly
controlled by the U. S. Forest Service. The Bureau of Land Management of the
Department of Interior regulated mining activities on its own land and on some
300 million acres of land the surface of which was managed by othef agencies
including the Forest Service. After interminable delays, the Forest Service
did propose and has recently adopted mining regulations designed to give it
more control over mining on its own lands. However, by then, a third and nearly
unreviewable agency was involved. The President's Office of Management and
Budget, which 1ike the AEC owns no land in Montana, had the Forest Service
regulations in-house for over a year and accomplished significant re-writing
before they were released to the public for comment. The public is unable
currently to review the Forest Service proposal as it stood before Office of
Management and Budget review. The last draft of the regulations was made
available and became effective September 1, 1974.13

Proclamations of cooperation between federal agencies in the Bighorn/Pryor
Mountain complex obscured the depth of genuine interagency planning and dis-
couraged citizen or state involvement in assessing the comprehensive planning

accompanying a pending road decision there.]4



In short, the federal presence in Montana is not merely one of acreage
owned. It is an enormous and sometimes incohesive series of plans, institutional
arrangements, functions, and decisions. Even with the well-developed techniques
used in organizational chart preparation, the complexity of the U. S. Forest
Service can be seen in Figure 1.

B. The Federal Reservation Doctrine

In the semi-arid and arid lands of the West, the common law "riparian"
(adjacent land) theory of water rights fell into disrepute as a result of the
economic development patterns which emerged. Under the riparian theory of
water rights, commonly used in the eastern United States, a right was obtained
by acquiring land adjoining a body or stream of water. Upon acquiring land,
the owner was entitled to the continuous flow of an adjacent stream with either
its quality or quantity substantially um’mpaired.]5 However, western settlers
couldn't all locate immediately adjacent to the relatively scarce surface water
of the region. Beyond that, mining and agricultural development involved the
diversion of substantial quantities of water for use at sometimes distant places.

Congress recognized this demand for water on non-riparian lands in the Act

16 Those statutes allowed

of July 26, 1866, and the Desert Land Act of 1877.
the separation of water rights from adjacent land. Western states furthered
this split, developing various forms of the "appropriation" doctrine by which
water could be diverted and applied to beneficial uses regardless of 1ocation.~l7
Generally, the first person in time obtained a priority right; and failure to
use the water beneficially for a certain period of time could work forfeiture
of the appropriation. The appropriation doctrine thus was a "completely
utilitarian system" suited to the Western frontier.]8 Apparently, too, the

general view at the time was that all water appropriations were governed entirely
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