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RULES FOR PREVENTION OF SIGNIFICANT DETERIORATION OF AIR QUALITY

BACKGROUND

Under the federal Clean Air Act (42 U.S.C. lB57 et lqq.) Montana,

a'long with all other states, adopted a State Implementation Plan (SIP)

Setting forth the state's strategies and procedures for control of

pollution and majntenance of air quality. Montana's SiP is administered

by the Air Quality Bureau of the Department of Health and Environmental

Sciences. An essential strategy of the SIP is the enforcement of nat'ional

ambi ent ai r qua'l i tY standards .

gne of the stated purposes of the Clean Air Act is "to protect and

enhance the quality of the nation's a'ir resources." As a result of a lawsuit

fjled by the Sierra Club against the Environmental Protection Agency'in May'

1972, the federal district court for the District of Columbia found that the

EpA had failed to develop procedures wh'ich would prevent the significant

deterioration of air quafity in areas where air qua'lity is superior to the

national standards. The EPA subsequently disapproved all SiPs to the extent

that they fa'iled to jnclude such nondegraciation procedures. In December, 
.l974,

the EpA promulgated Rules for the Prevent'ion of Significant Deterjorat'ion (PSD)

of air quality. These rules have been incorporated into every state's SIP,

and are administered by the EPA unt'il the state assumes the respons'ibjlity for

thejr implementation. Each state has the option either to accept responsibility

for the adminjstration of the federal rules or to adopt its own procedures as

a revision in its SIP. Montana has chosen the latter course.

THE FEDERAL REGULATIONS

The federal regulations, set out in Title 40, Part 52.21 of the Code of

Federal Regulations, establish two sets of procedures: for the classification
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of areas and for the review of new sources

Area Reclassification

of air po'llution.

The federal nondegradation strategy is based on the notion that "significant"

deterioration of ajr quality must be defined on a local basis. The regu'lations

establish an area classification plan by which local areas can determine the

amount of additional pollution. over .l974 
base levels which will be considered

acceptable. (0nly sulfur dioxide and particulates are dealt with.) Class I

designation would impose strict limits on air pollution increments, and

practically any change in ex'isting a'ir quality would be considered significant.

A Class II designation allows somewhat larger increments in existing ambient

pollution levels, and deterioration which would normally accompany moderate,

well-planned growth would be acceptable. A Class III designation would allow

present air qua'lity to be degraded up to the national ambient air quality

standards. Areas which are presently'in excess of those standards are exempt

from these rules and cannot receive a classification unt'ii a'ir quality is
brought into line with the national standards.

Initially, the entire nation has been designated Class II. It is up to

the states to identify regions for which redesignation to Class I or III is

desirable and to submit redesignation proposals to the EPA. States may develop

their own procedures for redesignation of areas, but there are certa.in minimum

procedural requirements which must be met. The state must hold at least one

public hearing in the affected region, and adequate notice and opportunity to

participate must be provided. 0ther states and Ind'ian tribes which might be

affected by a reclass'ification must be notified in advance of the hearing, and

a written d'iscussion of the reasons for reclassification must also be ava'ilable.

The proposed redesignation must be based on the record of the staters

hearing, and that record must reflect consideration of (l) anticipated growth
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in the area, (2) social, environmental, and economic effects of the redesignation

on the affected area and adjacent areas, and (3) impacts of the proposed re-

designation on regional or national interests.

EPA's review of the state's redesignation proposal is primari'ly to assure

procedura'l compliance, and to avoid "arbitrary and capricious" disregard of

the relevant considerations mentioned above. The EPA will conduct its own

balancing of those factors and substitute its own iudgement for the state's

only if the redesignation proposal has been protested by another state or by

an Indian Governing Body.

New Source Review

0nce an area has rece'ived its classification, the allowable pollution

increment levels are to be enforced by preconstruction review of new pollution

sources. The new source review procedures apply to the source categories listed

i n the rul es ; primari'ly heavy i ndu5try , muni c'i pa1 i nci nerators , and power

generat'ion plants. All new sources in these categories are subiect to these

rules, regardless of the classification of the area in which the source'is to

be located.

No new source will be approved unless (l) it w'ill meet emission limits

equivalent to those achievable by appfication of the "best available control

technology", and (2) the effect on ambient air quality of the new source, jn

conjunction with existing sources in the area, will not violate the aljowable

air quality increments in the area where the source will be located, or in any

other area. The analysis of exist'ing sources will include all new sources

previously permitted under these rules, dry reduction in emiss'ions from existing

sources wh'ich had contributed to baseljne air pollution levels, and general

growth of commercial, industrial, residential and other sources of emissions
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wh'ich do not require permits under these rules, and which were not included in

the .l974 
baseline.

The regulations set forth procedural requirements for new source review,

including public notice, opportunity to submit written comrnents, time limits,

etc. Construction of the new source must conrnence within l8 months of approval.

DEPARTMENT OF HEALTH PROPOSED RULES

In February,.l975, a conrnittee comprising representatives of industry,

environmental organizations and other groups was formed to assist the Depart-

ment of Health and Environmental Sciences in deve'loping nondegradation rules.

The committee has met a number of times and has produced a set of proposed rules.

The Department's draft proposal genera'l'ly follows the pattern established

by the federal regulations. The new source review procedures are essentially

the same as the federal procedures, except that po]lution from "associated

developments" wili be included in projecting expected emissions from a new

source.

The redesignation procedures depart from the federal plan in several

respects. In the first p'lace, the Department's proposal lowers the overall

ceiling on allowable pollution, setting statewide ambient air quality standards

at 75 percent of the analogous federal limits. The Department's proposal sets

up the same three-class system with the difference that in Class III areas,

pollution levels may be increased by onlyone-half of the difference between

existing 1eve1s and the applicable ambfent air quafity standard (which,'in turn,
'is 25 percent lower than the federal standard).

The redesignation procedures place most of the burden on the local pro-

ponents of a redesignation proposal. An "approvable pet'ition to redesignate"

must include a discussion of antic'ipated growth and social-environmental-economic
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impacts of the proposed redesignation; proof that other states and Indian

trjbes were given opportunity to conment; proof that the petition was

prominently advertised for 30 days before it was circulated; an environmental

impact assessment; description of control strategies demonstrating best

available control technology for new and ex'isting sources; and verification

that the petition has been siEned by l5 percent of the eligible voters'in

the affected area. No local hearing is required'

After the approvable petit'ion is submitted to the Department, written

conrnents wj I I be accepted for 1 20 days. The Department has 300 days to make

a reconxnendat.ion to the Board of Hearth. The Board will hold a public hearing

at.its regularly scheduled meeting next followjng receipt of the Department's

reconrnendation, and will make its find'ings within 30 days of that meeting'

DISCUSSION OF NONDEGRADATION AND THE DEPARTMENT.S PROPOSED RULES

There are many po'licy questions raised by the notion of prevent'ion of

sign.ificant deterioration (pSO), and many a'lternative approaches to these

quest.ions. In some cases, the Department's proposed rules present oniy one

of many possibie approaches. In other cases, the proposed rules completely

fail to address important problems. The following discussion raises scme of

the more 'inrportant issues which should receive more thorough consideration

before the rule-mak'ing process goes any further-

Allocation of ResPonsibil ities

An initial question which might be asked is, "Who should have the respon-

si bi I i ty for devel op'ing , adopt'ing and impl ementi ng PSD rul es? " There are

strong arguments for assigning new source review responsibilit'ies to the Air

Quality Bureau of the Department of Health, and no compelling reasons not to.

The Bureau already has source review respons'ibil'ity under the Clean Air Act,
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and it would require very few new procedures to conduct such reviews under

the nondegradation rules.

The solution is not sO simple, however, with respect to procedures fOr

reclassification Of areas.  EPA conlnents accOmpanying the federal regulations

point out that

area classifications dO not necessarily imply
current air quality Or current land use patterns.
Instead, classification should reflect the de―

:::::rl::ri:9° [RCI::早:)from Current levels and

The identification of desired future growth patterns involves a cOmplex analysis

of sOcial, ecOnomic, and pOlitical as well as environmental factors.  The de―

cisions which must be made require a sensitivity tO issues which 9o far beyond

the monitoring Of air quality and the regulation Of emissiOn cOntrOl technology.

Indeed, the federal regulatiOns recOgnize the pOssibility that states might

choose to a110cate PsD respOnsibilities to a land use cOntrOl agency rather than

to an air p01lution control agency.(40 CFR 52.21(f)) The possibility of devising

an interagency approach tO area reclassification prOcedures has not been seriOusly

considered, and rules adOpted unilaterally by the Department Of Health prec]ude

that option。

In additiOn tO the problem of a1location of responsibilities among state

agencies, there is alsO the questiOn Of state versus 10cal cOntrol.  A decisiOn

to reclassify an area may have significant impacts On the future grOwth and

deve10pment of that areao  lnput from 10cal citizens is essential, and the

Departmentis proposed rules do provide the Opportunity fOr local cOmment, but

in the propOsed scheme, the final decisiOn is tO be made by the 3oard of Health.

It is nOt clear what provisiOns, if any, are tO be made fOr review Of a redesig―

natiOn propOsal by 10ca1 9overning bOdies。   丁he only mandatOry 10cal approval
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is in the form of signatures of 15 percent of the population. Is that a

reasonable figure? Does that impose too great a burden on the proponents

of a redesignation petition? Are local interests adequately represented?

Should there be a local veto over redesignation petitions? The Department's

proposed rules suggest one set of answers to these questions, but many other

answers are possible and should be exp'lored.

Redesiqnation Strateqy: Case-by-Case or Comprehensive Planninq

There are two possib'le approaches to setting up reclassification pro-

cedures: the "ad hoc" approach, which responds to specific requests by sources

to locate in areas whose classification would not permit such siting; and the

',comprehensive" approach, 'in which reclassification is viewed as a positive

tool for guiding growth before it occurs. Both approaches have some validity.

Both have certain costs. Clearly, each approach would have a different set

of impacts on decis'ion making in Montana.

The Department's proposed rules adopt the "ad hoc" approach to redesigna-

tion, at least w'ith respect to Class III designations. Pet'itions for Class III

designations are tied to specific new source permit applications. The rules

state that Class III designations w'il1 not be approved unless a'll emission

sources within a 60-mile radius of the proposed "Class III source!'have installed

best available control technology, and'if construct'ion of the proposed source

is not commenced within five years, the Class IIi redesignation will be

rescinded. These rules make no provision for localities which may wish to adopt

Class IiI status as a general growth decis'ion independent of any spec'ific new

source construct'ion.

What are the effects on future growth and decision mak'ing of choos'ing the

"ad hoc" over the "comprehensive" approach?
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