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FOREWORD

The original concept of this study was developed by the
Principal Investigator with considerable help from Dr. Lauren
McKinsey of MSU's Political Science Department. His interest
and courtesy are hereby acknowledged.

The overall objective of this study was to define and
evaluate available public participation program options in re
the use of siting criteria in Montana. A sub-objective was to
make recommendations toward a more effective public participa-
tion program in the state. As should have been expected at the
outset, the investigative part of the study lead to changes in
these objectives. The text of this report will identify such,
as needed.

The entire investigative part of this study, following the
design set up initially, was conducted by Mr. William Rule, the
research assistant in the project. Mr. Rule also developed the
first draft of this report. If anything constructive and positive
in the way of changes in current practices and thinking regarding
citizen participation does indeed occur, the vast bulk of the
credit will have to go to lMr. Rule.

Also to be acknowledged is the part played by the Ford Founda-
tion, not only in the funding of the project, but also in the con-
cept of active participation of institutions of higher education
and state governments. Montana citizens owe a debt of gratitude
to the Foundation.

R.A.S.
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INTRODUCTION

Montana, a state of abundant natural resources, has been exploited for
those resources since the white man came. First came the trappers, then the
gold miners, the buffalo hunters, the early cattle barons, the copper kings,
and more recently, the real estate developers. Montana has lived a fast
history, one of people seeking their fortune with little regard for environ-
mental consequences and then moving on.1 In recent years though, a more stable
population, spurred on in part by environmental consciousness, has formed a

1

movement termed by some as ''The Montana Resistance.' This resistance has been
successful in stalling developments and instrumental in passing legislation
which places conditions on developments and insures their necessify.2 This
resistance is by no means universal, for many Montanans see development as a
means to a stronger economy and a more enriched cul ture among other advantages.
These issues are further complicated by the sparcity of our population, a
nationwide cry for energy, the abundance of energy-producing resources, the
large federal holdings of land, and many other factors. It is becoming in-
creasingly obvious that Montana is going to have to do more than its share of
supplying the nation with energy.

If we assume, then, that some energy and industrial activity must be
situated in Montana, how do we decide where it should go? The project of which
this paper is part is an effort to develop criteria for siting of these
facilities. The specific charge of Task E is an analysis and evaluation of
public participation in the establishment and application of that criteria.

Part one of this study is a discussion of the legal foundation for citizen
participation (CP)3 in Montana; an identification of the various process options
available to the public for being involved in the establishment and application

of siting criteria; and a look at public participation as provided for in two



Very significant statutes: The Montana Environmental Policy Act and the Major
Facility Siting Act. Part two is an evaluation of the available process options.

One of our initial tasks was to define whaf kind of sites we wished to
concern our study with. Our responsibility was to analyze CP in "energy and
other industrial activities." Given this rather loose constraint, we have
chosen to analyze public participation in those energy and industrial sites
whose location is regulated by the State of Montana through permits, licenses,
or approvals. Further, we wish to limit "industry" to exclude retail commerce
and any business which does not affect the quality of human environment,

We will also restrict our discussion of CP practices to those carried
out by the State., Some companies - such as Montana Power Company - have had
recent success in involving the public in decision-making about siting; and
federal law mandates some public involvement; but our report will not include
a discussion of such practices. Rather we are concerned primarily with public

participation in environmental "permitting" decisions in Montana and by Montana.

GENERAL CP PROVISIONS

The 1972 Montana Constitution holds that "the public has the right to
expect Government Agencies to afford such reasonable opportunity for citizen

participation in the operation of the agencies prior to final decision as

may be provided by law.' This appears to be the only constitutional clause

of its kind in the U.S. 1Its intent as evidenced by the floor debate at the
: ) A 6

constitutional convention and the Bill of Rights Committee's formal report

was somewhat watered down by the phrases '"right to expect" and 'as may be

1

provided by law." The net effect is that our Right of Participation provision

is not self-executing,
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In 1975, the Montana Public Participation Statute was passed by the
state legislature and signed into law. Now the Right to Participation has

some teeth, Of particular note in the statute are:

"Agency means any board, bureau, commission, department

authorized by law to make rules except...' the legis-
lature, the judicial branches, the governor, or the
military.

"Rule' does not include statements of internal manage-—
ment, declaratory rulings on applicability of statutory
provisions or rules, or intra—-agency memos.

"Agencies will develop procedures providing for adequate
notice and assist CP prior to the adoption of a rule or
policy, awarding a contract, granting or denying a permit,
license or change of rate that is of significant (our
underscore) interest to the public.

"The governor shall insure that each board, bureau
commission, department, authority, agency or officer

of the state adopts coordinating rules for its programs,
which guidelines shall provide policies and procedures
to facilitate public participation in those programs,
consistent with subsection (1) of this section. These
guidelines shall be adopted as rules and published in a
manner which may be provided to a member of the public
upon request."

"An agency will have complied with the notice provision

of the act if an environmental impact statement (EIS) is
prepared and distributed in accordance with the Montana
Environmental Policy Act (MEPA), (if) a proceeding is held
as required by the Administrative Procedures Act, (if) a
newspaper within the impacted area carries a story or
advertisement concerning the decision."

"Procedures for assisting public participation shall include
a method of affording interested persons reasonable oppor-
tunity to submit data, views, or arguments, orally or in
written form, prior to making a final decision that is of
significant interest to the public. "
Some debate exists as to just how insignificant an agency decision must
be to escape the rigors of this act. At one point the statute points to rule-

making; later it clearly emphasizes decisions which are of significant interest

to the public. In the end, the issue falls into the age-old ethical question



of how much should the public be allowed to be involved in the workings of
government, This ideal of involving the public in bureaucratic decisions
can be countered by the pragmatic retort of "how can I get any work done with
John Q. camped out on my desk.'" This near-paradox will be discussed further
later in this report.
The Citizen Participation Statute charges the Governor with the respon-
sibility of seeing that all rulemaking agencies adopt rules to comply with
this same statute. Almost four and one half years after the passage of the
statute these rules have not yet been adopted. Several of the Executive
departments have adopted rules; the vast majority have not. To our knowledge,
no effort has been made on the local level,
A Governors' Task Force on Citizen Participation (GTFCP) began work in
January of 1978 charged with two objectives:
1) to draft coordinated fules for citizen participation which might
be adopted by state agencies to comply with the statutory and
constitutional requirements for citizen participation in the decisions
of state government; and
2) to develop ways to make citizen participation easier and more pro-
ductive,
Thus began a sincere but ill-fated effort to coordinate a state policy
and comply with the rulemaking provision of the Citizen Participation Statute.
Comprised of working professional people, the GTFCP worked without remuneration,
staff, or much spare time to donate. The fruit of their labor was a draft of
proposed rules and recommendations which were submitted for hearing and comment,
Their intention was to take this work back to be drawing board and refine it
for a final proposal.9 The hearing was poorly attended. Comments from ad-

ministrators were austere, The GTFCP was disbanded two months short of its



intended life span, its draft proposals "accepted" and assigned to staff
for revision.

Plagued by lack of funding, lack of citizen support, and lack of acceptance

by agency directors, most of the GTFCP proposals are still there. Efforts
have been made however, to carry out the following:

O The Citizeus Advocate Office is publishing an agenda of important
state meetings scheduled throughout Montana in which the public may
be interested.

O The Employee Relations Bureau has been charged with the task of pro-
viding a Citizen Participation Training and Education Program for
Agency Administrators.

O Cost estimates are being made on enlarging the scope of the "Montana
Manual of State and Local Government' to make it easier for citizens
who wish to be involved to find the correct means.

A set of model rules might be completed in draft form by the governor's

staff in this fall of 1979. Though these overdue rules may get the administra-
tive agencies into action, local governments seem to remain ignorant of their

obligations. ’

Right-To-Know Provisions

In support of our Right to Participation is the ensuing Right-To-Know
clause. ''No person shall be deprived of the right to examine documents or
to observe the deliberations of all public bodies or agencies of state government
and its subdivisions, except in cases which the demand of individual privacy
: : . o 8o
clearly exceeds the merits of public disclosure.

Two points of law are raised here: open documents and open meetings.

11 "
Montana's Open Documents Law reads in part as follows: Public writings



are (1) the written acts or records of the acts of the sovereign authority of
official bodies and tribunals, and of public officers, legislative, judicial

and executive, whether of this state, of the United States, of a sister state,
or of a foreign country; or (2) public records, kept in this state, of private
writings. All other writings are private. Every citizen has a right to inspect
and take a copy of any public writings of this state, except as otherwise
expressly provided by statute.'

The Open Documents Statute clearly allows citizens access to government
files. Yet finding ones way to a specific document could be an awesome chore
for anyone not intimately familiar with the filing system. Harder still would
be finding relevant material on a topic without having specific documents in
mind. This problem was recognized by the GTFCP. One proposal they were con-
sidering was to recommend that a standard, indexed, file system for all de-
partments be investigated,

Montana's Open Meeting Statutelz is composed of several significant
sections:

O Liberal construction - in cases of doubt the provisions of this act
will be liberally construed to provide for open deliberation and
agency action,

O What meetings are open? - "all meetings of public or governmental
bodies, boards, bureaus, commissions, or agencies of the state or
any political subdivision of the state or organizations or agencies
supported in whole or in part by public funds or expending public

funds. "
O Exceptions - matters of individual privacy if such demands clearly
exceed the merits of public disclosure; or collective bargaining or

litigation if an open meeting would have a detrimental effect on an

agency's position,



O . Minutes - minutes will be kept and available for public inspection.

O Meeting defined - a meeting is ''the convening of a quorum of the
constituent membership of a public agency'' either in person or by
means of electronic equipment, i.e. telephones ''to hear, discuss or
act upon a metter over which the agency has supervision,; control,
jurisdictior, or advisory power."

O Recording - all such meetings may be recorded.

O Noncompliance - decisions in violation of this act can be deblared
void by the courts if suit is brought within 30 days, or in extreme

cases, criminal penalties can be invoked.

The open meeting notion is a subject of debate for CP advocates. At
issue is the question of just how open the workings of state government should
be. The intent of the open meeting law is stated as being "that actions and
deliberations of all public agencies shall be conducted openly. The people
of this state do not wish to abdicate their sovereignty to the agencies which

L

serve them.' Armed with this notion, some CP advocates are pushing for
absolute openness and candor of all agency proceedings. Many administrators
balk at this idea for a variety of reasons:
1) It would bog down administrative proceedings so that output would
be virtually nil.
2) Quite often, problem solving would involve a discussion of personalities,
which some administrators are hesitant to bring into public focus,
3) The press, with its tendency to sensationalize, can make ''mountains
out of molehills'" in an effort to make a meeting appear newsworthy.
4) Public posturing, an inevitable consequence of an audience, would

stymie creative thinking. Freedom to express bad ideas is a necessary

component of the critical thinking process.



Meanwhile, the advocates in their drive for a frank and open government
are promoting revisions of the Open Meeting Statute. Most complete is a list
of amendments considered by the GTFCP:

a) to require a notice of meetings 72 hours in advance,

b) to include all scheduled meetings,

c) to require written statement of reasons for closed meetings,

d) to extend the 30-day filing period for suits,

e) to strengthen the sanctions of the law,

f) to maintain a central registry of agency responses to open meeting

requests and decisions.

The ideal of a totally open and candid government is a noble one for,
in the people's business, there should be nothing to hide. Once again, what
is at issue here is ideals versus pragmatics. A major attitude change in
decision makers would be essential to achieve this lofty goal. This alone
might be feasible over a period of time and might even be desirable. But far
more difficult would be the attitude change necessary in the public and press,
the forbearance to allow administrators sincere interaction, complete with
human error, personal failings, periods of incompetance and the like. Only
in this way could public posturing give way to truly candid decision making.
This ideal is, in our opinion, contrary to the 'nature of the animal,” and
hence; an impossible goal. A single rabble-rouser could make enough waves
to destroy any aura of candidness.

A certain amount of skepticism of unwatched decision makers is not totally
unjustifiable. Certainly with no right to observe the process, the public
would be vulnerable to countless hazards. Yet to assume that decision makers
are not to be trusted as a rule is unwarranted. We feel the decision-making

process should be visible for the most part; and more public notice of what



