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The i.iontana Environmental Policy Act (I'IEPA) , 75-1-101, I'ICA

(f98f), was passed by the Legislature and became law in L97L. The

stated purpose of the act is to declare a state policy which

will encourage productive and enjoyable harmony between man and

his environment, to promote efforts which will prevent or eliminate

damage to the environment and biosphere and stimulate the health

and welfare of man, to enrich the understanding of- the ecological

systems and natural resources important to the state, and to

establish an environmental quality council." 75-L-102. In 75-1-103,

it is declared that "the continuing policy of the State of

Montana, in cooperation with the federal government and 1ocal

governments, and other concerned public and private organizations,

to use all practicable means and measures, including financial and

technical assistance, in a manner calculated to foster and oromote

the general welfare, to create and maintain conditions under which

man and nature can coexist in productive harmony, and fulfill the

social, economic, and other requirements of present and future

generations of Montanans. "

The principal tool designed to achieve these goals is the

requirement that state agencies pr.ePare a detailed statement
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describing the impact of major actions of state government signifi-

cantly affecting the quality of Lhe human environment.I Each

environmental impact statement (EIS) must discuss:

any adverse environmental effects which cannot be
avoided should the proposal be implemented;

alternatives to the proposed action;

the relationship between local short-term uses
of man's environment and the maintenance and
enhancement of long-term productivity ;

any irreversible and irretrievable conrnitments
of resources which would be involved in Lhe
proposed action should it be implemented.
ts-L-20L (i) (a) (iii)

l,Ihile this general mandate sounds unequivocal, there has been

and still is considerable controversy concerning the actual effect

of the language on agency actions. Two imPortant and somewhat

intertwined issues constitute the nucle'.rs of this controversy:

(i) \tlhat effect on I,{EPA and the EIS requirement does express

language in other statutes have when an agency is acting thereunder

in considering a proposed action, i.e. in reviewing a permit

application? Does the more specific mandate in the permitting

statute circumscribe the agencies' general responsibilities under

},IEPA?

(ii) Does MEPA grant agencies the authority to prevent a proposed

action from taking place in ligirt of information obtained in the

EIS process? I,Iore specifically, may an agency deny a permit solely

on MEPA grounds?
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To date only the first of these two issues appears to have

been resolved, and perhaps only in part.2 In Lg76, the Montana

Supreme Court had before it a case in which it analyzed the effect
of I,IEPA on agency decision making when acting pursuant to other

state laws. The case, l,lontana \dilderness Association v. Board of

Health and Environmental Sciences3 concerned the removal by the

Department of llealth and Environmental Sciences of sanitary

restrictions on the proposed Beaver Creek South Subdivision to be

located in Gallatin County. The jurisdiction of the department

arose under the Sanitation in Subdivisions Act4, which requires

the department to review proposed subdivisions for water supply,

sewage disposal, and solid waste disposal. Concurrent with its

revier,v of the above criteria, the department prepared an environ-

mental impact statement stemming from the proposed state action

of removing sanitary restrictions on the Beaver Creek South Sub-

division. Thirty days after the issuance of a final environmental

impact statement, the department issued and delivered to Beaver

Creek a certificate removing the sanitary restrictions on its plat.

Just prior to this event, the Montana tr{ilderness Association com-

menced an action in District Court seeking a permanent injunction

preventing this action from taking place. The suit alleged that

the environmental impact statement prepared by the department was

inadequate and as such the department had failed to comply with

MEPA. The District Court, having conducted a detailed comparison
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of the EIS with the requirements set out in I{EPA, found that the

procedure adopted by the department in promulgating the EIS was

wholly inadequate to meet the standards established in the statute.5

The Supreme Court heard the case on appeal and on July 22, L976

issued an opinion that affirmed the District Court's decision. The

court held that the department was indeed required by I1EPA to conduct

a comprehensive review of the environmenLal consequences of its

decision regarding sanitary restrictions and that the EIS prepared

thereunder was procedurally inadequate due to an insufficient

discussion and consideration of the fu11 range of environmental

factors required by MEPA. On December 30, L976, however, the court

made a strange turnaround and issued a second opinion, following a

rehearing, which completely reversed the earlier decision. In a

180 degree shift, the court held that the Sanitation in Subdivisions

Act dictates that the Health Department act only in accordance with

those criteria specifically expressed in the act, i.e. consider

only sewage, solid waste, and water supply. The court reasoned that

MEPA could not expand the department's review of subdivisions beyond

those specific criteria since this would create a direct conflict

with the legislative policy of local control as expressed in the

Subdivi.sion and Platting Act. 6

Although this ruling has invited sLrong criticism, T it must be

regarded at this time as the 1aw on the matter. Given Lhis inter-

pretaLion, it must also be accepted that an agencyrs responsibilities

under i4EPA can in fact be circumscribed by other statutes. h'hether
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or not this holding will be limited to those instances where a

state versus local control element exists is somewhat unclear and

left to further judicial interpretation. Moreover, whether this
result was intended by the Legislature in light of language in
MEPA whieh states: "The policies and goals set forth in this act

are supplementary Lo those set forth in existing authorizations of
all boards, commissions, and agencies of the state. "8 is even further
in doubt.

The second issue of critical and controversial significance

regarding MEPA and the EIS resuirement, the question of what

substantive value an EIS has in agency decision-making, has not yet

been resolved by the Montana courts.9 It is sometimes stated however

that this issue was heard and decided by the Supreme Court in the

Beaver Creek South """..10 As mentioned earlier, that case held

only that I,IEPA could not extend state control over subdivisions

beyond matters of water supply, sewage, and solid waste, since this

would be in direct conflict with the policy of local control as

expressed in the Subdivision and Platting Act. A more expansive

interpretation of that decision may not only be erroneous but harmful

and misleading to agencies as they proceed in implementing the act.

I,,,Ihether this issue is ultimately resolved by the courts or the

Legislature, 3o examination of agency implementation of MEPA, through

compliance with the EIS requirement may be appropriate. From the

outset there has been substantial variation among agencies in their

approach to implementing MEPA. The first Environmental Quality
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Council, in October of L97L, issued a set of interim guidelines

to assist agencies in the preparaLion of environmenLal impact

statements. ll The subsequent internal procedures adopted by the

agencies ranged from those of extreme simplicity to others which

constituted a comprehensive, carefully prepared outline. Some

agencies did not prepare any internal procedur.". l2 Additionally,

there was a lackluster effort by agencies to comply with Section

69-6505, RCM, L94713 which required all agencies of the state to

review their present statutory authority, administrative regulations,

and current policies and procedures for the purpose of identifying
inconsistencies and discrepancies which would prevent full compli-

ance with the purposes and provisions of MEPA.14 Any such discrepancy

was to be reported to the governor and the EQC by July l, L972 along

with proposed measures for remedying the conflict. The apparent

failure of one agency to diligently comply vrith this directive may

have been the cause of costly litigation several years later. In L979

the Montana Supreme Court issued a decision in Ka{L!!ak v. Anaconda
'1 tr

Company'J, a case which involved a conflict of MEPA with the Hard-Rock

Mining Act.16 The statutory time frame given for agency action on

permit applications was incompatible with the requirement that an EIS

be prepared prior to taking action. Follornring clear federal precedent

the court held that because this constituted an irreconcilable

conflict, 3D EIS would not be required. Interestingly, the L977

Legislature had already amended the Metal Lline Act creating flexibility

in the time frame to allow for EIS preparation in al1 future
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applications. 17

Nonetheless in the first year of its existence, MEPA was

responsible for the production of 64 EISs. 18 Although there is

no real indication of whether or not the information contained

in these documents was considered in the decision-making process,

this does represent an attempt at good faith cornpliance by most

agencies. If the system did not operate entirely as Lhe Legis-

lature had intended, it was perhaps largely due to a genuine lack

of understanding on the part of the agencies, including the EQC,

as to what role an EIS was required to play in the decision-making

process. Evidence of this is the fact that the early EQC guide-

lines were absent a discussion of how the EISs were expected to

be utilized. It was not until the rules had been revised for the

third time that the EQC included a discussion of the EISs role

in agency planning and decision-making. 19 Significantly this
inclusion occurred only after it had been determined that the EQC

actually lacked any authority to impose its guidelines on executive

branch agencies. The EQC's authority to act in this regard had

previously been questioned from tirne to time and even the EQC

seemed to exhibit a lack of confidence in its ability to prescribe

rules.20

It was not untiL L975, however, that this issue was finally

resolved. On April L7 the First Judicial District Court decided

the l,{ontana Wilderness Association v. The Board of Land Cornrnissioners2l

case. In that case the

unenforeeable since the

court held that the EQC's guidelines were

powers of the EQC staff were limited Lo the
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making of studies and recoramendations. The court in its dicta

also strongly cri.tLcLzed both the executive and legislative branches

of the state government for failing to develop a workable system

for effective enforcement of MEPA.

This chastisement resulted in an almost immediate response

by the governor. 0n April 30, L975 Thomas Judge by executive order

created a connnission on environmental quality, the CEQ, which was

directed to work with the EQC and other agencies of the executive

branch and the public to promulgate uniform MEPA rules.22 In

itlovember a public hearing was treld on proposed rules and on Janu-

ary 15, L976 a final revision of the model rules was issued which

incorporated, to a certain extent, the comments and suggesLions

received at the hearLng.23 These rules did not, however, include a

provision outlining the proper use of an EIS as was found in the

May L975 EQC guidelines. The executive branch agencies when adopting

these rules also did not choose to include any such provision of

their own.

Although purposefully critical in its analysis, an EQC staff

report by Steven Perlmutter, entitled The Montana Environmenta.L

Policy Act - The First Five Years, provides a general understanding

of the early years of MEPA implementation. Perlmutter takes the

position that MEPA does have substantive importance that imposes

def inite requirements on agency actions. i^Ihile in his view the EIS

was often relegated to an improner subordinate role and perhaps even

used as a mere defense against litigation in some instances, he does
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admit that Lhe EIS process was partially serving its pr.rtpo"..24

The principal reason given for this conclusion was that public

awareness and participation in the EIS process tended to make

agencies more aware of environmental concerns and they were there-

fore making fewer decisions behind closed doors withorrt adequate

data supporting their actions. Additionally, he felt that private

developers were beginning to consider environmental factors in

their planning process prior to seeking agency approval for proposed

proj ects .

Looking beyond the first five years of MEPA, it can be

reported that since the publication of Perlmutter!s report, flo

drastic changes have occurred in the general treatment and perception

of MEPA and the EIS process by agency personnel. Prior to the very

recent action by the District Court in the Cabine! Resource Group

c"r"25, the significance of which has not yet been fully assessed,

only two notable events have occurred since Perlmutter's report was

written.26 The first is the Beaver Creeh SoutE decision II. Even

though this did not decide the procedural versus substantive issue,

it continues to be cited by many as having done so. For that reason,

in a practical sense, it has contributed to MEPA being regarded as

strictly procedural by many persons, including members of state

government.

The other noteworthy event was the re-establishment of the

Connnission on Environmental Qualit;z by Governor Judge on March 8,

L978, for the purpose of re-evaluating and updating the model MEPA

ruLes.27 As was done by the first CEQ, a draft set of rules was


