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INTRODUCTION

Over the past decade, the American public has grown
increasingly concerned about the effecti of hazard6us
substances on human health and the environment. Dozens ofstate and federar programs have been initiated to regulatethe use, storage, transport, disposal and cleanup of
hazardous substances, and these programs are groirnded in arelativery new, rapidry evolving-and extremeli complex bodyof natural resource law.
. Development of Montana programs has largely kept pacewith national initiatives. -However, the 19g9 iegiifaturewill be asked to consider legislation on a range-of

hazardous substance issues. some proposals involve thefine-tuning of state programs to conform to new federalrequirements, others relate to the allocation of resourcesto specific programs, while still others call for
substantive policy decisions.

_ This report highlights the status and legislative
outlook for five major programs deating with the managementof hazardous substances in ltontana: smitl-quantity haiardous
waste generators; regulation of underground storage tanks;mini-superfund; landfirl reguration; ind naturar iesource
damage claims/hazardous waste site enforcement actions.
These topics reflect subjects of intense past legisrativeinterest and/or anticipated future lawmaking activity.

F'or additional background information, the reader is
referled a report prepared by the Environmental eualityCouncil for the 50th Montana Legislature (EeC 1987).

SMALL-QUANTITY HAZARDOUS WASTE GENERATORS

The lt{ontana Hazardous Waste Act, administered by the
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classified as "conditionally exempt', and are thus not
subject to most regulations.

L7 companies provide commercial hazardous waste
disposal services to ltontana businesses, although only
one (special Resource lr{anagement west of Butte) has in-
state offices. companies indicated they wourd provide
hazardous waste services anywhere in tha state if
transportation costs coutd be covered.

-- hazardous wastes generated by sma11 businesses are
disposed of by the following meLhods: disposar in rocallandfi11s or through on-site burning and -burial;
dischargg _to community sewer or to on-site septic tankdrainfields; transport off-site by regulated
transporters; or recycling by on-site redistillation
(used for many sorvents). The regar disposar of sma1lquantities of hazardous waste in rocal llndfirrs is apotential problem, but its magnitude is not yet well
defined.

the most common method of solvent disposal is mixturewith waste oils, with subsequent usage firr heating fuel,oi1 recycling or, in some cases, road oiring. roi spentsolvents that are classified as hazardous wistes (as
m?ny are), these disposal methods may constituteviolations of hazardous waste laws.
Based on lfese findings, SAIC cited a two-fold problemin llontana. Eirst, the many conditionally exempt g6nerators

may not be aware of the need for or desirluiri.ty oE waste
management services. second, high transportation costs may
make service to certain areas of the stale unprofitable. rnconsideration of these factors and other repoit findings,
SAIC recommended that:

the Department of Hearth and Environmentar sciences
(DHES) should not attempt to provide hazardous waste
management services to llontana smal1 businesses.
Generator needs are too diverse and transportation
considerations would make a single correction andtransfer station ineffective.
-- DHES should continue to educate smal1 businesses on
waste., minimization techniques specific to theirindustries.

-- DHES shourd provide ar1 smalr-quantity generators
with information on hazardous waste service companiesactive in llontana.

-- additional efforts are required to prevent the
improper disposal of waste oil/solvent mixtures.
Testing of waste oirs should be required prior to pick-
up by oil recyclers and sorvent users snoutd be inlormed



about recycring options, including the opportunities for
shared use of distillation equipment.

the ongoing use of septic tank haulers for the
disposar of "hot tank" wastes (meta1-raden sludges fromradiator repair shops) should be investigated, both in
terms of volume handled and the environmental
consequences of this virtuarly unregulated means of
disposal.

The Department of Hearth and Environmental sciences
intends to emphasize education and technicar assistance to
encourage Montanars smal1-quantity generators to furtherminimize their production of hazaidous wastes and to disposeof wastes properry. These efforts wirr continue to be
backed up by the regulatory structure in place under the
Montana Hazardous Waste Act, and additionll attention wiIlbe given to addressing the probrems cited in the sArcreport.

The department has drafted legisration to amend the
Montana Hazardous waste Act to conform to 1994 amendments tothe federar hazardous waste management 1aw. The regislation
would authorize DHES to order viorators to cleanup 5rt-siteporlution and would alrow the department to take iegaraction against persons who contributed to hazardous wastecontamination through past iIIega1 disposar practices.

REGULATION OF UNDERGROUND STORAGE TANKS

_Regulation of underground tanks that store petroleumproducts and hazardous chemicals began in l9g4 on thefederal lbver and in 1985 on the stite lever (with thepassage of House Bill 676). These raws rrere enacted inresponse to a nationar environmentar crisis, characterizedby thousands of damaged and corroded tanks ieaxing petroreumproducts and other hazardous substances into grouidilater
aquifers.

In recent years, the Uontana Department of Health andEnvironmental sciences has received scores of reports ofleaking underground storage tanks, including 44 ieports inthe past year alone. rncidents have occurred in eirery majorcity.anq m?ny smaller communities. The leaks range ih
magnitude from a few hundred garrons to several hundred
thousand gal1ons, with the raigest vorumes generarly relatedto rairroad refuering operations. The effe6ts have been
contaminated water we11s ( including some drinking watersupplig"), hazardous vapors in homes and businesies,
contaminated soi1, and polluted groundwater aquifers. Inmost cases the leaks have been discovered and reported bypersons suffering adverse effects, not by tank owners.

The initial focus of the underground storage tank (usT)
program was mandatory tank registration, which began in1986. Montanans have registered more than rBro00 tanks (out



of an estimated 30,000 in the state), providing DHES with a
detailed picture of the "tank population" in tlontana. Most
of the tanks are constructed of bare steel; tank capacity
averages about 5,000 gallons; and more than 90? of the tanks
are used to hold petroleum products. The average tank has
been in the ground for 15 years -- an age at which corrosion
and leakage ire considered likely to oc6ur.

In September 1988, the U.S. Environmental protection
Agency adopted minimum nationwide UST regulations. To
detect possibre leaks, tank owners must (a) monitor fuel
supplies monthly and periodically test their tanks for
Ieaksr or (b) conduct monthly environmental monitoring.
These leak detection requirements are phased in over ine
next five years. Tank over 25 years old must have leak
detection in prace by December 1989. Any leaks or spi1ls
must be reported immediately. New tanks must be conitructedof fiberglass, fiberglass-clad steel r ot steer that is
coated and "cathodically protected', against corrosion;existing bare steer tanks must be lined or provided withcathodic protection within 10 years. rn aaaition, dll tank
o$rners muiBt be insured for a minimum of $5001000 for spi11
cleanup and liability.

Montana program officials are now considering the
eppropriate direction for state UST rules which, underfederal Iaw, must be at least as stringent as EpA's. (rf astate does not enact and enforce adequate usr regulations,
EPA will administer and enforce a federal prografr withinthat state. ) The Montana program wiII thul include
requirements for leak detection, corrosion protection for
new and existing tanksr dnd financial assurance.

Montana has the option to folrow the read of severalother states and enact more stringent regulations than EpA
on some specific points. Massachusetts and carifornia, for
example, require all new tank instarlations to include
"secondary containment", which in most cases means double-walled tanks. Ir{ontana arso has options for deveropingregulations for farm fuer and healing oiI tanks wilncapacities under 1r100 ga1lons. theie tanks are regulated
under Montana 1aw, but are currently exempt from th6 federal
UST program; thus there are no applicable minimum federal
requirements for this class of tanfs.

Recent incidents in Dirlon and cutbank illustrate thelever of effort that can be required to address tank leaks
and the difficulty of achieving cleanup. rn Di11on, a leak
was discovered in 1979 by residents whose we11s $rere
contaminated with gasotine; nine years later forrowing
extensive but inconclusive investigations, alternative water
suppries have been provided but the groundwater remains
unusable, the extent of the contamination is still unknown,
and no cleanup efforts are contemplated (EeC 1997). In
Cutbank, the basements of several homes have been
contaminated by crude oil and petroleum vapors, resurting in
temporary evacuations, the installation of special airventilation systems, and one exprosion. DHes has spent more



than $I00,000 over the past six months, drilled 23 test
wells, and still has not yet pinpointed the source of the
leak or leaks.

These incidents testify to both the complexity of
groundwater pollution and [ne inadequacy of state and rocal
resources for investigation, remedial action and followup
work. The Department of Hearth and Environmental sciences
has only nine total positions (including support staff) in
the UST program, divided between prevention (UST ru1es,
including tank registration, testing, and installation) and
response (1eak detection and investigation). DHES officials
expect that a large number of tank reaks will be discoveredin the next few years, as tank ovrners compry with testi.g,
monitoring and leak detection requirements or the new rules.rn addition, the advanced age of Montana's underground tanks(including more than 2,800 registered tanks over 25 years
o1d) is viewed as a source of hundreds or thousands or nev,tank leaks in the near future.
_ rn -recognition of the magnitude of current and projected

usr problems and the shortage of personnel to effecliveryregulate tanks or to respond to tank leaks, DHES officials
considered increasing the size of the state usr program.
The increase wourd have been funded by annuar relis[ration
fees on underground tanks, with half or the fees to bedistributed to city and county governments to support locaIoversight of tank instalrations and removals, teiting and
compliance with usr rures. usr programs in L7 other statesare funded by tank registration feei.

Budget officiars in the schwinden administration,
however, rejected the proposed tank registration fee. As aresult, DHES will not be requesting legislation to generate
funds to increase the workforce in the usr program duringthe 1989 legislative session.

DHES is expected to propose a bill to require thecertification of persons instalting underground storagetanks. This legislation is intended to ensure that nev, tankinstallations are properly conducted and that only tanks ofauthorized constructlon are used. permits wourd be requiredfor each tank installation and crosure; again, howeveri theAdministration rejected the concept of a fee so state
program costs would have to be covered by existing revenue
sources.

The department has also drafted legislation to clarify
state enforcement authority for "regurated substances,, --i.e., the fuers and other ehemicals stored in underground
tanks. The Montana Hazardous waste Act gives the department
expricit authority to regulate underground storage tlnks,
but does not specifically include the term ,,regulated
substances" in various sections of the 1aw wheie it would be
appropr iate .

llontana's UST program is now funded through a 752federal/25\ state split, toLalling about $200,000 annua11y.
Additional funds availabre for leak response through the
federar LUsr ( reaking underground storage tank ) Trust are



expected to total about half a million dollars for each year
of the upcoming biennium. The federal government provides
90t of these funds, with the remainder coming from an
earmarked portion of the state Resource fndemnity TrustFund. To remain eligible for LUST Trust funds, the state
must administer an effective UST program, inctuding
aggressive efforts to recover LUsr rrust expenditures from
the parties responsible for tank leaks and enforcement based
on rules no less stringent than federal.

The issue of leak response -- and who is going to payfor it is expected to surface during the 1tg9Legislature. Petroreum marketers are iupporting an increasein the state gasoline tax to develop a funa for leak
response. Legislation drafted by their trade association
proposes an amnesty on riability for any leaks reported inthe next two years and a state-financed creanup piogramafter that (with the first g25,o0o in response-costi to bepfi! by the tank_owner). The program wouid be run by DHES.
Although DHES officiars have not adopted a formal poaition
on the legislation, they have indicated that any nEw programresponsibilities must be adequatery funded, in ligtrt -or [rredepartment's already strained usr program resources.

A related issue is the fate of small town servicestations in litontana. some representatives of these
independent service stations favor the deveropment of astate fund to subsidize the replacement of undergroundtanks. Otherwise, they contend, small service s[ations wiIlbe forced to close because of the high costs of tankreplacement, tank retrofits, and insurance under the new usrregulations.

urtimately Montana legislators wirl be asked to face a
number of difficult poricy decisions related to undergroundstorage tanks during the 1989 session. These decisionscenter on the adequacy of the current state program toprevent or respond to leaks; the desirability of developing
eld.funding local government UST programs; the approprilte-dividing line between state and piivite responsiLiriiy forleak cleanup; the allocation of any new tax burden for an
expanded UST program; and the effects of the new federal USTregurations and state program responses on the structure ofthe fuel marketing industry in lr{ontana.

MINI-SUPERFUND

The 1985 lr{ontana Legisrature enacted House Birl 766 (now
75-10-70I et seq., MCA), authorizing the Department of
Health and Environmentar sciences to take action to preventor cleanup any releases of hazardous substances. Tha bill
established an Environmentar euality protection Fund (EepF),
termed the "mini-superfund" because of its similarities tothe federal Superfund. Like the federal Superfund, the
EQPF:

can be used for emergency response or to initiate


