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INTRODUCTION

The quality of Montana's water faces threats from many
directions. With the growth of Montana's population and the increased
demand on the state's available natural resources, diminished water
quality is often an end result. Research and monitoring reveal that
many activities previously not regarded as dangerous to water quality
are in certain instances very real threats. Examples include
abandoned and leaking underground gas storage tanks, improperly
designed or sited mine tailings ponds, oil and gas reserve pits,
subdivision development, inadequate central sewage treatment plants,

and improper forest practices.

Source of the Problem

There are significant discrepancies in the capabilities of
Montana's water quality program regarding these activities. These
discrepancies are substantially because of the point or non-point
character of the pollution source.

The specific location of point source water pollution allows
relatively easy monitoring, and because of the concentrated source,
pollution can often be isolated and remedied. Central sewage
collection and treatment systems are the largest point source
dischargers in the State. Industrial discharges follow, with certain
mining operations and-livestock feedlots rounding out the major point
source dischargers. r

Perhaps because of excesses attributed to more populated and

industrial sections of the United States, the Federal Clean Water Act
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focuses heavily on point source regulation. Modeled after the federal
statute, Montana's Water Quality Act also gives comprehensive
treatment to point source discharges. Substantial sums of money have
been consistently made available to state programs meeting EPA
standards for central municipal wastewater treatment systems. No
other section in the Water Quality Bureau receives the federal funding
authority given to the Construction Grants section. The Water Quality
Bureau's construction grants section annually issues $12 million in
federal funds to qualified municipalities. In contrast, its
Subdivision Review section has an annual budget of $198,736 for FY
1986, of which $61,949 will be returned to local governments. Table 1
provides the Water Quality Bureau's budget by program for FY 1986. It
is significant that only 20% in Montana general funds goes to these
programs and close to 75% of the Bureau's entire budget concentrates
on point source problems. Nonpoint source water quality problems
receive barely $200,000 of the Bureau's funds, or slightly over 10% of

their entire budget.



Table 1 FY 1986
Program Earmarked Federal General Total
Subdivisions $ 61,949l $136,787 $ 198,736
(EPA2053)
Water Quality 107,012 94,535 201,547
Management**
(EPA205g,106)
Water Pollution m— .373,576 72,000 445,576
Control*
(EPA) ,
Construction - .338,055 - 338,055
Grants¥*
Waste Water 19,439 - - 19,439
Operator
(EPA106)
Groundwater — 92,778 92,778
(EPA)
Safe Drinking 292,312 97,437 389,749
Water* )
(EPA106)
Clark Fork Study 93,044 93,044
(EPA106)
Cabin Creek 95,000 95,000
(biennial)
Water Marketing  25,000° 25,000

$106,388

$1,391,777

$400,759

$1,898,924

1'I'h.ese are spending authority dollars based on historic estimates of
subdivision review fees that are returned to local governments.

2This figure does not include the approximate $12 million federal EPA
funds which Construction Grants authorizes to municipalities.

3$20,000 of this figure comes from the Montana Department of Fish,

Wildlife and Park's budget.



Nonpoint sources of water pollution are much more difficult to
define. They result from a variety of land use activities, lack
specific discharge points, are difficult to monitor, and often cross
local, state, federal and private jurisdictions. However, these
activities encompass large land areas and their impacts often go

undetected, sometimes for many years.

Legal Authority

The Federal Clean Water Act calls for efforts to control nonpoint
sources of water pollution. Section 305(b) (1) (E) of the Federal Clean
Water Act requires an annual water quality report from each state
containing, among other things, "a description of the nature and
extent of nonpoint sources of pollutants, and recommendations as to
the programs which must be undertaken to control each category of such
sources, including an estimate of the costs of implementing such
programs. "

Montana law does not specifically state a nonpoint source
strategy. Montana's Water Quality Act (MCA 75-5-101) states that it
is the policy of the state to: " (1) conserve water by protecting,
maintaining, and improving the quality and potability of water for
public water supplies, wildlife, fish and aquatic life, agriculture,
industry, recreation, and other beneficial uses; and to (2) provide a
camprehensive program for the prevention, abatement, and control of
water pollution." Montana law also has a "nondegradation" policy
(75-5-303) which requires (1) "that any state waters whpse existing
quality is higher than the established water quality stand;;ds be

maintained at that high quality..." and requires (2) ...development
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which would constitute a new source of pollution...to provide the
cdegree of waste treatment necessary to maintain that existing high
water quality."

These sections appear to address nonpoint sources as well as

(2) of the Act clouds a nonpoint

point sources, but Section 75-5-306
source mandate with the following definition: ""Natural" refers to
conditions or material present from runoff or percolation over which
man has no control or from developed land where all "reasonable" land,
soil and water conservation practices have been applied." The
administrative rules further weaken a nonpoint source strategy. ARM
16.20.701(b) (i) states "Changes in surface water quality, or
groundwater quality...resulting from lands where all reasonable land,
soil and water management or conservation practices have been applied
are not considered degradation." Neither the MCA nor the DHES' rules
define "reasonable", leaving it up to the various agencies and land
use managers to adopt management practices according to their
individual definitions.

Understandably, nonpoint sources are more difficult to regulate
because of their diffuse character. The Water Quality Bureau, the
principle agency assigned by the Governor to preserve Montana's water
quality, has programs to address diffuse sources, but they receive
only a small fraction of the funds that are awailable to regulate
point sources of pollution. These constraints, and the lack of a
clear nonpoint source-'policy in state and federal law, result in
limited efforts by the Water Quality Bureau in the nonppint source
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Nature of the Problem

The success of Montana's water quality program often depends upon
the nature of the problem and how easily it lends itself to solutions.
Municipal wastewater treatment presents largely a technical and
financial problem. Engineering solutions are generally available and
three-fourths of the funding is provided by the federal government.
Leaking underground storage tanks, until the passage of recent
legislation, posed a jurisdictional problem. Inspection policy varied
from county to county, the fire marshals responsible often lacked
training in the water quality field, and no single state agency held
oversight responsibility. HB 676 has largely corrected this by giving
the Department of Health and Environmental Sciences Hazardous Waste
Management Bureau the oversight function. O0il and gas activities face
a similar jurisdictional problem. The DHES which is mandated to
protect the quality of the state's waters, is not involved in their
permitting process. The state permitting body, the Board of 0il and
Gas Conservation, lacks experts in water quality because it is
principally concerned with production.

Subdivisions and forest practices bring to mind problems of a
legal/administrative nature. Subdivision review under the Subdivision
and Platting Act is often avoided because of exemptions specified by
law. Forest practices are not directly regublated by statute, and thus
are subject to varying concerns for water quality impacts depending on
the state, local or federal jurisdiction.

The political aspect of these problems poses a for;rlidal?le
barrier. Large factions of Montana depend heavily on these~ activities

for their econamic well-being. Many Western Montanans fear that
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efforts to mitigate water quality impacts arising from logging
activities will further weaken an already shaky economy. Many Eastern
Montanans do not want oil and gas activities regulated to the point
where they might discourage prospective drillers. Real estate
interests throughout the state do not want over-regulation of the land
subdivisions. Water quality mitigation measures can often reduce the
profit margin on tracts of land slated for development.

Funding may present the greatest roadblock to Montana's water
quality program. Substantial funds are needed to document water
quality problems. This requires monitoring, testing, field inspection
and other data collection related work. Nonpoint sources of water
pollution usually require far more data collection because of their
diffuse nature. Groundwater contamination from oil and gas and
subdivision activities is hard to detect and often not apparent until
long after the activity has easéd.

Funding shortfalls especially restrict compliance capability.

The Subdivision Review Section typically faces a backlog of over 50
violations that overwhelms its manpower, time and legal capabilities.
Training programs for county sanitarians, logging operators, and
builders are restricted by limited funds, as are field inspections in
these areas. Because programs are limited by funding, the Water
Quality Bureau is forced into a reactive mode* where it must wait until
violations are reported and then pursue a remedial course as the
limited documentation  allows.

The funding problem becomes more apparent when comparég to the
broad lanquage in the state and federal law. The federal Clean Water

Act and Montana's counterpart can be interpreted to r e adherence
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to water quality standards that touch virtually every man-related
activity. A water quality program that assured strict compliance with
these laws would mean a large commitment of funds, and changes in
either the rules or statutes.

As the state agency designated by federal and state statute to
protect and enhance Montana's water quality, the Water Quality Bureau
must make every effort to push for its needs, whether they are
political, legal or financial in nature. The program currently has an
excellent reputation in several areas. It is not coincidental that
these areas are adequately staffed and funded. Perhaps the time and
energy required to press for better compliance capability lies beyond
the scope of Water Quality Bureau activities. Certainly a concerted
effort must be undertaken by local interests, the legislature, and the
executive hierarchy to supply the water quality program with the
political, financial and legal tools vital to its program success.

The Bureau must, however, actively promote the need for these tools,

as it knows best what these needs are.

Case Studies

This report does not provide an analysis of all aspects of
Montana's water quality program. Rather, it focuses on three areas
considered politically controversial, difficult to program, and
important in terms of their present and future impact on Montana's
water quality. A 1984 EPA Nonpoint Source Report to Congress listed
nonpoint sources of water pollution as the major threat to the

-

nation's water quality. The three areas analyzed for their impacts on

Montana's water quality are subdivision review, oil and gas reserve
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pits, and forest practices. These areas are considered nonpoint
sources of water quality degradation, and they share problems that

their diffuse nature seems to generate.



OIL AND GAS RESERVE PIT RECLAMATION

Oil and gas reserve pit reclamation practices emerge as possible
threats to groundwater quality. Although covered under the broad
mandate of the state's Water Quality Act, rules and regulations
governing these activities with respect to groundwater impacts do not
guarantee success in minimizing water quality degradation.

0il and gas drilling practices lie under the authority of the
Board of Oil and Gas Conservation. The Board pramulgates rules and
regulations, directs the staff, and conducts field inspections. Its
duties primarily address oil and gas production and exploration
methods, but it also is mandated by law to direct drilling and
reclamation practices in such a manner that will not degrade
groundwater or surface water quality.

"The operator of a drilling well shall construct his reserve
pit in a manner adequate to prevent undue harm to the soil or
natural water in the area. When a salt base mud system is
used as the drilling medium, the reserve pit shall be sealed
when necessary to prevent seepage." 36.22.1005 ARM.

(1) "salt in brackish water may be disposed of by evaporation
when impounded in excavated earthen pits which may only be
used for such purpose when the pit is underlaid by tight
soil such as heavy clay or hardpan.

(2) Where the sotl under the pit is porous and closely underlaid
by a gravel or sand stratum, impounding of salgt oiibrackish
water in such earthen pits is hereby prohibited.

(3) The Board shall have authority to condemn any pit which does
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