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CHAPTER NO. 358
[SB 231]

AN ACT REQUIRING A GOVERNMENTAL ENTITY TO PREPARE A
SERVICE AREA REPORT TO DOCUMENT THE CALCULATION OF
IMPACT FEES; AMENDING SECTIONS 7-6-1602, AND 7-6-1603, MCA; AND
PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 7-6-1602, MCA, is amended to read:

“7-6-1602. Calculation of impact fees — documentation required —
ordinance or resolution — requirements for impact fees. (1) For each
public facility for which an impact fee is imposed, the governmental entity shall
prepare and approve a service area report.

(2) The service area report is a written analysis that must deewmentation

(a) deseribes describe existing conditions of the facility;

(b) establisheslevel-ofserviee establish level-of-service standards;

(c) fereeasts forecast future additional needs for service for a defined period
of time;

(d) identifies identify capital improvements necessary to meet future needs
for service;

(e) identifies identify those capital improvements needed for continued
operation and maintenance of the facility;

(f) makes make a determination as to whether one service area or more than
one service area is necessary to establish a correlation between impact fees and
benefits;

(g) makes make a determination as to whether one service area or more than
one service area for transportation facilities is needed to establish a correlation
between impact fees and benefits;

(h) establishes establish the methodology and time period over which the
governmental entity will assign the proportionate share of capital costs for
expansion of the facility to provide service to new development within each
service area;

(1) establishes establish the methodology that the governmental entity will
use to exclude operations and maintenance costs and correction of existing
deficiencies from the impact fee;

(j) establishesestablish the amount of the impact fee that will be imposed for
each unit of increased service demand; and

(k) has have a component of the budget of the governmental entity that:

(1) schedules construction of public facility capital improvements to serve
projected growth;

(i) projects costs of the capital improvements;

(ii1) allocates collected impact fees for construction of the capital
improvements; and

(iv) covers at least a 5-year period and is reviewed and updated at least every
2 years.
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(3) The service area report is a written analysis that must contain
documentation of sources and methodology used for purposes of subsection (2)
and must document how each impact fee meets the requirements of subsection
(7).

{2)(4) The dataseureces-and-methodelogy service area report supperting that
supports adoption and calculation of an impact fee must be available to the
public upon request.

3)(5) The amount of each impact fee imposed must be based upon the actual
cost of public facility expansion or improvements or reasonable estimates of the
cost to be incurred by the governmental entity as a result of new development.
The calculation of each impact fee must be in accordance with generally
accepted accounting principles.

4)(6) The ordinance or resolution adopting the impact fee must include a
time schedule for periodically updating the documentation required under
subsection 1) (2).

)(7) An impact fee must meet the following requirements:

(a) The amount of the impact fee must be reasonably related to and
reasonably attributable to the development’s share of the cost of infrastructure
improvements made necessary by the new development.

(b) The impact fees imposed may not exceed a proportionate share of the
costs incurred or to be incurred by the governmental entity in accommodating
the development. The following factors must be considered in determining a
proportionate share of public facilities capital improvements costs:

(1) the need for public facilities capital improvements required to serve new
development; and

(i1) consideration of payments for system improvements reasonably
anticipated to be made by or as a result of the development in the form of user
fees, debt service payments, taxes, and other available sources of funding the
system improvements.

(c) Costs for correction of existing deficiencies in a public facility may not be
included in the impact fee.

(d) New development may not be held to a higher level of service than
existing users unless there is a mechanism in place for the existing users to
make improvements to the existing system to match the higher level of service.

(e) Impact fees may not include expenses for operations and maintenance of
the facility.”

Section 2. Section 7-6-1603, MCA, is amended to read:

“7-6-1603. Collection and expenditure of impact fees — refunds or
credits — mechanism for appeal required. (1) The collection and
expenditure of impact fees must comply with this part. The collection and
expenditure of impact fees must be reasonably related to the benefits accruing to
the development paying the impact fees. The ordinance or resolution adopted by
the governmental entity must include the following requirements:

(a) Upon collection, impact fees must be deposited in a special proprietary
fund, which must be invested with all interest accruing to the fund.

(b) A governmental entity may impose impact fees on behalf of local
districts.
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(c) If the impact fees are not collected or spent in accordance with the impact
fee ordinance or resolution or in accordance with 7-6-1602, any impact fees that
were collected must be refunded to the person who owned the property at the
time that the refund was due.

(2) All impact fees imposed pursuant to the authority granted in this part
must be paid no earlier than the date of issuance of a building permit if a
building permit is required for the development or no earlier than the time of
wastewater or water service connection or well or septic permitting.

(3) A governmental entity may recoup costs of excess capacity in existing
capital facilities, when the excess capacity has been provided in anticipation of
the needs of new development, by requiring impact fees for that portion of the
facilities constructed for future users. The need to recoup costs for excess
capacity must have been documented pursuant to 7-6-1602 in a manner that
demonstrates the need for the excess capacity. This part does not prevent a
governmental entity from continuing to assess an impact fee that recoups costs
for excess capacity in an existing facility. The impact fees imposed to recoup the
costs to provide the excess capacity must be based on the governmental entity’s
actual cost of acquiring, constructing, or upgrading the facility and must be no
more than a proportionate share of the costs to provide the excess capacity.

(4) Governmental entities may accept the dedication of land or the
construction of public facilities in lieu of payment of impact fees if:

(a) the need for the dedication or construction is clearly documented
pursuant to 7-6-1602;

(b) the land proposed for dedication for the public facilities to be constructed
is determined to be appropriate for the proposed use by the governmental entity;

(¢) formulas or procedures for determining the worth of proposed
dedications or constructions are established as part of the impact fee ordinance
or resolution; and

(d) a means to establish credits against future impact fee revenue has been
created as part of the adopting ordinance or resolution if the dedication of land
or construction of public facilities is of worth in excess of the impact fee due from
an individual development.

(5) Impact fees may not be imposed for remodeling, rehabilitation, or other
improvements to an existing structure or for rebuilding a damaged structure
unless there is an increase in units that increase service demand as described in
6-1602(H) 7-6-1602(2)(j). If impact fees are imposed for remodeling,
rehabilitation, or other improvements to an existing structure or use, only the
net increase between the old and new demand may be imposed.

(6) This part does not prevent a governmental entity from granting refunds
or credits:

(a) that it considers appropriate and that are consistent with the provisions
of 7-6-1602 and this chapter; or

(b) in accordance with a voluntary agreement, consistent with the
provisions of 7-6-1602 and this chapter, between the governmental entity and
the individual or entity being assessed the impact fees.

(7) An impact fee represents a fee for service payable by all users creating
additional demand on the facility.
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(8) An impact fee ordinance or resolution must include a mechanism
whereby a person charged an impact fee may appeal the charge if the person
believes an error has been made.”

Section 3. Effective date. [This act] is effective July 1, 2009.
Approved April 24, 2009

CHAPTER NO. 359
[SB 234]

AN ACT REQUIRING INSURANCE COVERAGE FOR AUTISM SPECTRUM
DISORDERS; AMENDING SECTIONS 33-1-102, 33-22-706, 33-31-111, AND
33-35-306, MCA; AND PROVIDING ADELAYED EFFECTIVE DATE AND AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Coverage of autism spectrum disorders. (1) Each group
disability policy, certificate of insurance, or membership contract that is
delivered, issued for delivery, renewed, extended, or modified in this state must
provide coverage for diagnosis and treatment of autism spectrum disorders for a
covered child 18 years of age or younger.

(2) Coverage under this section must be provided to a child who is diagnosed
with one of the following disorders as defined by the most recent edition of the
Diagnostic and Statistical Manual of Mental Disorders:

(a) autistic disorder;

(b) Asperger’s disorder; or

(c) pervasive developmental disorder not otherwise specified.
(3) (a) Coverage under this section must include:

(1) habilitative or rehabilitative care that is prescribed, provided, or ordered
by a licensed physician or licensed psychologist, including but not limited to
professional, counseling, and guidance services and treatment programs that
are medically necessary to develop and restore, to the maximum extent
practicable, the functioning of the covered child;

(i1) medications prescribed by a physician licensed under Title 37, chapter 3;
(111) psychiatric or psychological care; and

(iv) therapeutic care that is provided by a speech-language pathologist,
audiologist, occupational therapist, or physical therapist licensed in this state.

(b) (1) Habilitative and rehabilitative care includes medically necessary
interactive therapies derived from evidence-based research, including applied
behavior analysis, which is also known as Lovaas therapy, discrete trial
training, pivotal response training, intensive intervention programs, and early
intensive behavioral intervention.

(i1) Applied behavior analysis covered under this section must be provided by
an individual who is licensed by the behavior analyst certification board or is
certified by the department of public health and human services as a family
support specialist with an autism endorsement.

(4) (a) Coverage for treatment of autism spectrum disorders under this
section may be limited to a maximum benefit of:

(1) $50,000 a year for a child 8 years of age or younger; and
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(1) $20,000 a year for a child 9 years of age through 18 years of age.

(b) Benefits provided under this section may not be construed as limiting
physical health benefits that are otherwise available to the covered child.

(5) (a) Coverage under this section may be subject to deductibles,
coinsurance, and copayment provisions.

(b) Special deductible, coinsurance, copayment, or other limitations that are
not generally applicable to other medical care covered under the plan may not be
imposed on the coverage for autism spectrum disorders provided for under this
section.

(6) When treatment is expected to require continued services, the insurer
may request that the treating physician provide a treatment plan consisting of
diagnosis, proposed treatment by type and frequency, the anticipated duration
of treatment, the anticipated outcomes stated as goals, and the reasons the
treatment is medically necessary. The treatment plan must be based on
evidence-based screening criteria. The insurer may ask that the treatment plan
be updated every 6 months.

(7) Asusedin this section, “medically necessary” means any care, treatment,
intervention, service, or item that is prescribed, provided, or ordered by a
physician or psychologist licensed in this state and that will or is reasonably
expected to:

(a) prevent the onset of an illness, condition, injury, or disability;

(b) reduce or improve the physical, mental, or developmental effects of an
illness, condition, injury, or disability; or

(c) assist in achieving maximum functional capacity in performing daily
activities, taking into account both the functional capacity of the recipient and
the functional capacities that are appropriate for a child of the same age.

(8) This section applies to the state employee group insurance program, the
university system employee group insurance program, any employee group
insurance program of a city, town, school district, or other political subdivision
of this state, and any self-funded multiple employer welfare arrangement that is
not regulated by the Employee Retirement Income Security Act of 1974, 29
U.S.C. 1001, et seq.

(9) This section does not apply to disability income, hospital indemnity,
medicare supplement, accident-only, vision, dental, specific disease, or
long-term care policies.

Section 2. Section 33-1-102, MCA, is amended to read:

“33-1-102. Compliance required — exceptions — health service
corporations — health maintenance organizations — governmental
insurance programs — service contracts. (1) A person may not transact a
business of insurance in Montana or a business relative to a subject resident,
located, or to be performed in Montana without complying with the applicable
provisions of this code.

(2) The provisions of this code do not apply with respect to:

(a) domestic farm mutual insurers as identified in chapter 4, except as
stated in chapter 4;

(b) domestic benevolent associations as identified in chapter 6, except as
stated in chapter 6; and

(c) fraternal benefit societies, except as stated in chapter 7.
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(38) This code applies to health service corporations as prescribed in
33-30-102. The existence of the corporations is governed by Title 35, chapter 2,
and related sections of the Montana Code Annotated.

(4) This code does not apply to health maintenance organizations or to
managed care community networks, as defined in 53-6-702, to the extent that
the existence and operations of those organizations are governed by chapter 31
or to the extent that the existence and operations of those networks are
governed by Title 53, chapter 6, part 7. The department of public health and
human services is responsible to protect the interests of consumers by providing
complaint, appeal, and grievance procedures relating to managed care
community networks and health maintenance organizations under contract to
provide services under Title 53, chapter 6.

(5) This code does not apply to workers’ compensation insurance programs
provided for in Title 39, chapter 71, parts 21 and 23, and related sections.

(6) The department of public health and human services may limit the
amount, scope, and duration of services for programs established under Title 53
that are provided under contract by entities subject to this title. The department
of public health and human services may establish more restrictive eligibility
requirements and fewer services than may be required by this title.

(7) Fhis Except as otherwise provided in Title 33, chapter 22, this code does
not apply to the state employee group insurance program established in Title 2,
chapter 18, part 8.

(8) This code does not apply to insurance funded through the state
self-insurance reserve fund provided for in 2-9-202.

(9) (a) This Except as otherwise provided in Title 33, chapter 22, this code
does not apply to any arrangement, plan, or interlocal agreement between
political subdivisions of this state in which the political subdivisions undertake
to separately or jointly indemnify one another by way of a pooling, joint
retention, deductible, or self-insurance plan.

(b) Fhis Except as otherwise provided in Title 33, chapter 22, this code does
not apply to any arrangement, plan, or interlocal agreement between political
subdivisions of this state or any arrangement, plan, or program of a single
political subdivision of this state in which the political subdivision provides toits
officers, elected officials, or employees disability insurance or life insurance
through a self-funded program.

(10) (a) This code does not apply to the marketing of, sale of, offering for sale
of, issuance of, making of, proposal to make, and administration of a service
contract.

(b) A “service contract” means a contract or agreement for a separately
stated consideration for a specific duration to perform the repair, replacement,
or maintenance of property or to indemnify for the repair, replacement, or
maintenance of property if an operational or structural failure is due to a defect
in materials or manufacturing or to normal wear and tear, with or without an
additional provision for incidental payment or indemnity under limited
circumstances, including but not limited to towing, rental, and emergency road
service. A service contract may provide for the repair, replacement, or
maintenance of property for damage resulting from power surges or accidental
damage from handling. A service contract does not include motor club service as
defined in 61-12-301.
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(11) (a) Subject to 33-18-201 and 33-18-242, this code does not apply to
insurance for ambulance services sold by a county, city, or town or to insurance
sold by a third party if the county, city, or town is liable for the financial risk
under the contract with the third party as provided in 7-34-103.

(b) If the financial risk for ambulance service insurance is with an entity
other than the county, city, or town, the entity is subject to the provisions of this
code.”

Section 3. Section 33-22-706, MCA, 1is amended to read:

“33-22-706. (Temporary) Coverage for severe mental illness —
definition. (1) Except as provided in 33-22-262(3) and subject to 33-22-262(4), a
policy or certificate of health insurance or disability insurance that is delivered,
issued for delivery, renewed, extended, or modified in this state must provide a
level of benefits for the necessary care and treatment of severe mental illness, as
defined in subsection (6), that is no less favorable than that level provided for
other physical illness generally. Benefits for treatment of severe mental illness
may be subject to managed care provisions contained in the policy or certificate.

(2) Benefits provided pursuant to subsection (1) include but are not limited
to:

(a) inpatient hospital services;
(b) outpatient services;

(c) rehabilitative services;

(d) medication;

(e) services rendered by a licensed physician, licensed advanced practice
registered nurse with a specialty in mental health, licensed social worker,
licensed psychologist, or licensed professional counselor when those services are
part of a treatment plan recommended and authorized by a licensed physician;
and

(f) services rendered by a licensed advanced practice registered nurse with
prescriptive authority and specializing in mental health.

(3) Benefits provided pursuant to this section must be included when
determining maximum lifetime benefits, copayments, and deductibles.

(4) (a) This section applies to health service benefits provided by:
(1) individual and group health and disability insurance;

(i1) individual and group hospital or medical expense insurance;
(i11) medical subscriber contracts;

(iv) membership contracts of a health service corporation;

(v) health maintenance organizations; and

(vi) the comprehensive health association created by 33-22-1503.
(b) This section does not apply to the following coverages:

(1) blanket;

(i1) short-term travel,

(i11) accident only;

(1v) limited or specific disease;

(v) Title XVIII of the Social Security Act (medicare); or

(vi) any other similar coverage under state or federal government plans.
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(5) This section does not limit benefits for an illness or condition that does
not constitute a severe mental illness, as defined in subsection (6), but that does
constitute a mental illness, as defined in 33-22-702.

(6) As used in this section, “severe mental illness” means the following
disorders as defined by the American psychiatric association:

(a) schizophrenia;

(b) schizoaffective disorder;

(c) bipolar disorder;

(d) major depression;

(e) panic disorder;

(f) obsessive-compulsive disorder;-and, and

{&)—autism (g) autism.

(7) Coverage for a child with autism who is 18 years of age or younger must
comply with [section 1(3) through (5)] if the child is diagnosed with:

(a) autistic disorder;

(b) Asperger’s disorder; or

(c) pervasive developmental disorder not otherwise specified. (Terminates
June 30, 2009—sec. 14, Ch. 325, L. 2003.)

33-22-706. (Effective July 1, 2009) Coverage for severe mental illness —
definition. (1) A policy or certificate of health insurance or disability insurance
that is delivered, issued for delivery, renewed, extended, or modified in this
state must provide a level of benefits for the necessary care and treatment of
severe mental illness, as defined in subsection (6), that is no less favorable than
that level provided for other physical illness generally. Benefits for treatment of
severe mental illness may be subject to managed care provisions contained in
the policy or certificate.

(2) Benefits provided pursuant to subsection (1) include but are not limited
to:

(a) inpatient hospital services;
(b) outpatient services;

(c) rehabilitative services;

(d) medication;

(e) services rendered by a licensed physician, licensed advanced practice
registered nurse with a specialty in mental health, licensed social worker,
licensed psychologist, or licensed professional counselor when those services are
part of a treatment plan recommended and authorized by a licensed physician;
and

(f) services rendered by a licensed advanced practice registered nurse with
prescriptive authority and specializing in mental health.

(3) Benefits provided pursuant to this section must be included when
determining maximum lifetime benefits, copayments, and deductibles.

(4) (a) This section applies to health service benefits provided by:
(1) individual and group health and disability insurance;

(i1) individual and group hospital or medical expense insurance;
(111) medical subscriber contracts;
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(iv) membership contracts of a health service corporation;

(v) health maintenance organizations; and

(vi) the comprehensive health association created by 33-22-1503.

(b) This section does not apply to the following coverages:

(1) blanket;

(i1) short-term travel,

(ii1) accident only;

(iv) limited or specific disease;

(v) Title XVIII of the Social Security Act (medicare); or

(vi) any other similar coverage under state or federal government plans.

(5) This section does not limit benefits for an illness or condition that does
not constitute a severe mental illness, as defined in subsection (6), but that does
constitute a mental illness, as defined in 33-22-702.

(6) As used in this section, “severe mental illness” means the following
disorders as defined by the American psychiatric association:

(a) schizophrenia;

(b) schizoaffective disorder;

(c) bipolar disorder;

(d) major depression;

(e) panic disorder;

(f) obsessive-compulsive disorder;-and, and

{e)—autism (g) autism.

(7) Coverage for a child with autism who is 18 years of age or younger must
comply with [section 1(3) through (5)] if the child is diagnosed with:

(a) autistic disorder;

(b) Asperger’s disorder; or

(c¢) pervasive developmental disorder not otherwise specified.”
Section 4. Section 33-31-111, MCA, is amended to read:

“33-31-111. (Temporary) Statutory construction and relationship to
other laws. (1) Except as otherwise provided in this chapter, the insurance or
health service corporation laws do not apply to a health maintenance
organization authorized to transact business under this chapter. This provision
does not apply to an insurer or health service corporation licensed and regulated
pursuant to the insurance or health service corporation laws of this state except
with respect to its health maintenance organization activities authorized and
regulated pursuant to this chapter.

(2) Solicitation of enrollees by a health maintenance organization granted a
certificate of authority or its representatives is not a violation of any law relating
to solicitation or advertising by health professionals.

(3) A health maintenance organization authorized under this chapter is not
practicing medicine and is exempt from Title 37, chapter 3, relating to the
practice of medicine.

(4) This chapter does not exempt a health maintenance organization from

the applicable certificate of need requirements under Title 50, chapter 5, parts 1
and 3.
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(5) This section does not exempt a health maintenance organization from
the prohibition of pecuniary interest under 33-3-308 or the material transaction
disclosure requirements under 33-3-701 through 33-3-704. A health
maintenance organization must be considered an insurer for the purposes of
33-3-308 and 33-3-701 through 33-3-704.

(6) This section does not exempt a health maintenance organization from:

(a) prohibitions against interference with certain communications as
provided under chapter 1, part 8;

(b) the provisions of Title 33, chapter 22, part 19;
(c) the requirements of 33-22-134 and 33-22-135;

(d) network adequacy and quality assurance requirements provided under
chapter 36, except as provided in 33-22-262; or

(e) the requirements of Title 33, chapter 18, part 9.

(7) Except as provided in 33-22-262, the provisions of Title 33, chapter 1,
parts 12 and 13, Title 33, chapter 2, part 19, 33-2-1114, 33-2-1211, 33-2-1212,
33-3-422, 33-3-431, 33-15-308, Title 33, chapter 17, Title 33, chapter 19,
33-22-107, 33-22-129, 33-22-131, 33-22-136, 33-22-141, 33-22-142, 33-22-152,
33-22-244, 33-22-246, 33-22-247, 33-22-514, [section 1], 33-22-521, 33-22-523,
33-22-524, 33-22-526, and 33-22-706 apply to health maintenance
organizations. (Terminates June 30, 2009—sec. 14, Ch. 325, L. 2003.)

33-31-111. (Effective July 1, 2009) Statutory construction and
relationship to other laws. (1) Except as otherwise provided in this chapter,
the insurance or health service corporation laws do not apply to a health
maintenance organization authorized to transact business under this chapter.
This provision does not apply to an insurer or health service corporation licensed
and regulated pursuant to the insurance or health service corporation laws of
this state except with respect to its health maintenance organization activities
authorized and regulated pursuant to this chapter.

(2) Solicitation of enrollees by a health maintenance organization granted a
certificate of authority or its representatives is not a violation of any law relating
to solicitation or advertising by health professionals.

(3) A health maintenance organization authorized under this chapter is not
practicing medicine and is exempt from Title 37, chapter 3, relating to the
practice of medicine.

(4) This chapter does not exempt a health maintenance organization from
the applicable certificate of need requirements under Title 50, chapter 5, parts 1
and 3.

(5) This section does not exempt a health maintenance organization from
the prohibition of pecuniary interest under 33-3-308 or the material transaction
disclosure requirements under 33-3-701 through 33-3-704. A health
maintenance organization must be considered an insurer for the purposes of
33-3-308 and 33-3-701 through 33-3-704.

(6) This section does not exempt a health maintenance organization from:

(a) prohibitions against interference with certain communications as
provided under chapter 1, part 8;

(b) the provisions of Title 33, chapter 22, part 19;
(c) the requirements of 33-22-134 and 33-22-135;
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(d) network adequacy and quality assurance requirements provided under
chapter 36; or
(e) the requirements of Title 33, chapter 18, part 9.

(7) Title 33, chapter 1, parts 12 and 13, Title 33, chapter 2, part 19,
33-2-1114, 33-2-1211, 33-2-1212, 33-3-422, 33-3-431, 33-15-308, Title 33,
chapter 17, Title 33, chapter 19, 33-22-107, 33-22-129, 33-22-131, 33-22-136,
33-22-141, 33-22-142, 33-22-152, 33-22-244, 33-22-246, 33-22-247, 33-22-514,
[section 1], 33-22-521, 33-22-523, 33-22-524, 33-22-526, and 33-22-706 apply to
health maintenance organizations.”

Section 5. Section 33-35-306, MCA, is amended to read:

“33-35-306. Application of insurance code to arrangements. (1) In
addition to this chapter, self-funded multiple employer welfare arrangements
are subject to the following provisions:

(a) 33-1-111;

(b) Title 33, chapter 1, part 4, but the examination of a self-funded multiple
employer welfare arrangement is limited to those matters to which the
arrangement is subject to regulation under this chapter;

(c) Title 33, chapter 1, part 7;

(d) 33-3-308;

(e) Title 33, chapter 18, except 33-18-242;
(f) Title 33, chapter 19;

(g) 33-22-107, 33-22-131, 33-22-134, 33-22-135, 33-22-141, 33-22-142, and
33-22-152; and

(h) 33-22-512, [section 1], 33-22-525, and 33-22-526.

(2) Except as provided in this chapter, other provisions of Title 33 do not
apply to a self-funded multiple employer welfare arrangement that has been
issued a certificate of authority that has not been revoked.”

Section 6. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 33, chapter 22, part 5, and the provisions of Title 33,
chapter 22, apply to [section 1].

Section 7. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before
[the effective date of this act].

Section 8. Effective date. [This act] is effective January 1, 2010.

Section 9. Applicability. [This act] applies to contracts or policies issued
or renewed on or after [the effective date of this act].

Approved April 24, 2009

CHAPTER NO. 360
[SB 281]

AN ACT REVISING LAWS GOVERNING DRIVER’S LICENSE
SUSPENSIONS; AMENDING SECTIONS 46-6-310, 46-9-401, 61-5-214, AND
61-5-218, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-6-310, MCA, is amended to read:
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“46-6-310. Notice to appear. (1) Whenever a peace officer is authorized to
arrest a person without a warrant, the officer may instead issue the person a
notice to appear.

(2) The notice must:

(a) be in writing;

(b) state the person’s name and address, if known,;

(c) set forth the nature of the offense;

(d) be signed by the issuing officer; and

(e) direct the person to appear before a court at a certain time and place; and

(f) state that failure to appear may result in the suspension of the person’s
driver’s license.

(3) Upon failure of the person to appear, a summons or arrest warrant may
be issued.”

Section 2. Section 46-9-401, MCA, is amended to read:

“46-9-401. Forms ofbail. (1) Bail may be furnished in the following ways:

(a) by a deposit with the court of an amount equal to the required bail of cash,
stocks, bonds, certificates of deposit, or other personal property approved by the
court;

(b) by pledging real estate situated within the state with an unencumbered
equity, not exempt, owned by the defendant or sureties at a value double the
amount of the required bail,;

(c) by posting a written undertaking executed by the defendant and by two
sufficient sureties;

(d) by posting a commercial surety bond executed by the defendant and by a
qualified agent for and on behalf of the surety company; or

(e) by posting an offender’s driver’s license in lieu of bail if the summons
describes a violation of any offense in-TFitle- 61 -chapters-3-through 10, exeept
ehapter-8-part4; as provided in 61-5-214 and if the offender is the holder of an
unexpired driver’s license.

(2) The amount of the bond must ensure the appearance of the defendant at
all times required through all stages of the proceeding including trial de novo, if
any, and unless the bond is denied by the court pursuant to 46-9-107, must
remain in effect until final sentence is pronounced in open court.

(3) This chapter does not prohibit a surety from surrendering the defendant
pursuant to 46-9-510 in a case in which the surety feels insecure in accepting
liability for the defendant.

(4) Whenever a driver’s license is accepted in lieu of bail, the judge shall
return the driver’s license to the defendant:

(a) after the required bail has been posted or there has been a final
determination of the charge; and

(b) if the defendant pleaded guilty or was convicted, after a $25
administrative fee has been paid to the court.”

Section 3. Section 61-5-214, MCA, is amended to read:
“61-5-214. Mandatory suspension for failure to appear or

comply with criminal sentence — administrative fee — notice. (1) The
department shall suspend the driver’s license or driving privilege of a person
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upon receipt of a report from the court, certified under penalty of law and in a
form prescrlbed by the department that the person

appear upon an Lssued complamt summons, or court order after being charged
with a misdemeanor violation under Title 45 or Title 61, chapters 3 through 10,
or afterpostmg adriver’s license in lieu ofball asprovzded in 46' 9- 401(1)(e) or

falled to comply with a

sentence imposed pursuant to 46-18-201, including but not limited to the
payment of a fine, costs, or restitution as provided in 46-18-201(6).

(2) The suspension continues in effect until the court notifies the
department that:

(a) the person has either appeared in court or patd-the complied with the
sentence imposed pursuant to 46-18-201, including the payment of any assessed
fines, costs, or restitution; and

(b) the person has paid the court an administrative fee of $25 if the court was
holding the offender’s driver’s license in lieu of bail under 44-1-1102, 46-9-302,
or 46-9-401.

(3) (a)Fhe Before a report is submitted under this section, a person must be
given written notice that the failure to appear on a criminal charge or comply
with a criminal sentence may result in the suspension of the person’s driver’s
license or driving privilege. Initial notice regquiredunder-thisseetion-may of the
possibility of a license suspension must either be included on the summons or
complaint and notice to appear form given to the person when charges are
initially filed or mea¥ be contained in a court order, either hand-delivered to the
person while in court or sent by first-elass certified mail, postage prepaid, to the
most current address for that person received by or on record with the court.

(b) The initial notice must be followed by a written warning from the court,
sent by first-class mall adv1smg the person that a hcense suspension is
imminent a unless, by a
specified date the fazlure to appear or comply is remedted or the person appears

before the court to contest the

impending license suspension.

(4) The court shall deposit any administrative fee received under subsection
(2)(b) in the appropriate county or city general fund.”

Section 4. Section 61-5-218, MCA, is amended to read:
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“61-5-218. License reinstatement fee following license suspension
or revocation. (1) Except as provided in subsection (2), a person whose driver’s
license, other than a commercial driver’s license, or driving privilege has been
suspended or revoked shall pay a reinstatement fee of $100 to the department to
have the driver’s license or driving privilege reinstated.

(2) (a) A person whose driver’s license or driving privilege was suspended or
revoked under 61-5-205 or 61-8-402 shall pay a reinstatement fee as required by
61-2-107.

(b) A driver’s license or driving privilege that was suspended or revoked
under 61-5-207 must be reinstated without payment of a reinstatement fee.

(c) The reinstatement fee required under subsection (1) must be waived by the
department when a court notifies the department that the person has satisfied
the requirements of 61-5-214(2) and the court has determined that the person is
indigent under the standards set forth in 47-1-111.

(3) The department shall deposit the fees collected under subsection (1) in
the general fund.”

Section 5. Effective date. [This act] is effective July 1, 2009.
Approved April 24, 2009

CHAPTER NO. 361
[SB 286]

AN ACT REVISING AND CLARIFYING THE MILK CONTROL LAWS;
TRANSFERRING CERTAIN FUNCTIONS FROM THE DEPARTMENT OF
LIVESTOCKTO THE BOARD OF MILK CONTROL; AMENDING SECTIONS
81-1-101, 81-23-101, 81-23-103, 81-23-104, 81-23-201, 81-23-202, 81-23-203,
81-23-204, 81-23-302, 81-23-303, 81-23-401, 81-23-402, 81-23-404, 81-23-405,
AND 81-23-406, MCA; REPEALING SECTIONS 81-23-304 AND 81-23-305,
MCA; AND PROVIDING AN EFFECTIVE DATE AND A TERMINATION
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 81-1-101, MCA, is amended to read:

“81-1-101. Definitions. Unless the context requires otherwise, in Title 81,
the following definitions apply:

(1) “Board” means the board of livestock provided for in 2-15-3102, except as
provided in Title 81, chapter 23.

(2) “Department” means the department of livestock provided for in Title 2,
chapter 15, part 31.”

Section 2. Section 81-23-101, MCA, is amended to read:

“81-23-101. Definitions. (1) Unless the context requires otherwise, in this
chapter, the following definitions apply:

(a) “Board” means the board of milk control provided for in 2-15-3105.

(b) (1) “Class” refers to the classes of utilization of milk that the department
shall-define board defines by rule.

@i1) In adopting rules under this subsection (1)(b), the department board
shall use the current definitions of classes of utilization of milk that are found in
Title 7 CFR, part 1000.40, except that the department board may combine any of
the classes of milk provided for in the federal definitions into a single class.
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(c) “Consumer” means a person or an agency, other than a dealer, who
purchases milk for consumption or use.

(d) “Dealer” means a producer, distributor, producer-distributor, jobber, or
independent contractor.

(e) (i) “Distributor” means a person purchasing milk from any source, either
in bulk or in packages, and distributing it for consumption in this state. The
term includes what are commonly known as jobbers and independent
contractors.

(i) The term;-howeverexelades does not include a person purchasing milk
from a dealer licensed under this chapter; for resale over the counter at retail or
for consumption on the premises.

(f) “Licensee” means a person who holds a license from the department
board.

(g) “Market” means an area of the state designated by the department board
as a natural marketing area.

(h) “Milk” means the lacteal secretion of a dairy animal or animals,
including those secretions when raw and when cooled, pasteurized,
standardized, homogenized, recombined, concentrated fresh, or otherwise
processed and all of which are designated as grade A by a constituted health
authority and including those secretions that are in any manner rendered
sterile or aseptic, notwithstanding whether they are regulated by any health
authority of this or any other state or nation.

(i) “Person” means an individual, firm, corporation, or cooperative
association or the dairy operated by the department of corrections at the
Montana state prison.

(G) “Producer” means a person who produces milk for consumption in this
state;seling and sells it to a distributor.

(k) “Producer prices” means those prices at which milk owned by a producer
is sold in bulk to a distributor.

(1) “Producer-distributor” means a person both producing and distributing
milk for consumption in this state.

(m) “Retailer” means a person selling milk in bulk or in packages over the
counter at retail or for consumption on the premises and includes but is not
limited to retail stores of all types, restaurants, boardinghouses, fraternities,
sororities, confectioneries, public and private schools, including colleges and
universities, and both public and private institutions and instrumentalities of
all types and description.

(2) The department board may assign new milk products not provided for
under 7 CFR, part 1000.40, to the class that the department board considers
proper.”

Section 3. Section 81-23-103, MCA, is amended to read:

“81-23-103. General powers of department department and board.
(1) The department board shall supervise, regulate, and control the milk
industry of this state, including the production, processing, storage,
distribution, and sale of milk sold for consumption in this state. The board shall
conduct hearings and make determinations under this chapter and under board
rules and orders promulgated pursuant to this chapter. This chapter does not
affect the status, force, or operation of any provision of public health laws,
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county board of health rules, or municipal ordinances for the promotion or
protection of the public health.

(2) The department department may cooperate with the department of
public health and human services, a county or city board of health, or the
department of agriculture in enforcing this chapter.

{2)(3) The department shallinvestigate department shall assist the board by
investigating all matters pertalnlng to the production, processmg, storage,
dlstrlbutlon and sale of mllk in thls state and

brmgmg proceedzngs to enforce the orders of the board The department in
exercising its enforcement duties, may subpoena milk dealers, their records,
books, and accounts, and any other person from whom information may be
desired or considered necessary to carry out the purposes and intent of this
chapter. The department department may take depositions of witnesses who are
sick or absent from the state or who cannot otherwise appear in person before

the department department at its offices. The department department shall give
at least 10 days’ notice to the proposed witness.

(4) The department shall provide staff to the board as provided in 2-15-121 to
assist in technical, enforcement, and regulatory activities.”

Section 4. Section 81-23-104, MCA, is amended to read:

“81-23-104. Rules and orders. The department board may adopt and
enforce rules and orders necessary to carry out the provisions of this chapter and
any orders adopted under it by the departmentorthe board. A rule or order shall
must be posted for public inspection in the main office of the department for 30
days, and a copy shall must be filed in the office of the department. A copy shall
must also be sent by registered or certified letter to the secretary of each area,
except in the case of an order directed only to a person or persons named in it,
which shall must be served by personal delivery of a copy or by mailing a copy to
each person to whom the order is directed or, in the case of a corporation, to any
officer or agent of the corporation upon whom a summons may be served in
accordance with laws of this state. The posting, in the main office of the
department, of a rule or order not required to be personally served as provided in
this section and the filing in the office of the department is sufficient notice to all
persons affected by the rule or order. A rule or order when properly posted and
filed or served, as provided in this section, has the force of law.”

Section 5. Section 81-23-201, MCA, is amended to read:

“81-23-201. Licenses to producers, producer-distributors,
distributors, and jobbers. In any market where the provisions of this chapter
apply, it is unlawful for a producer, producer-distributor, distributor, or jobber
to produce, transport, process, store, handle, distribute, buy, or sell milk unless
the dealer is properly licensed as provided by this chapter. It is unlawful for a
person to buy, sell, handle, process, or distribute milk whieh-he that the person
knows or has reason to believe has been previously dealt with or handled in
violation of any provision of this chapter. The department board may decline to
grant a license or may suspend or revoke a license already granted; upon due
cause and after hearings.”

Section 6. Section 81-23-202, MCA, is amended to read:
“81-23-202. Licenses — disposition of income. (1) A producer,
producer-distributor, distributor, or jobber may not engage in the business of

producing or selling milk subject to this chapter in this state without first
having obtained a license from the department; as provided in 81-22-202; or, in
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the case of milk entering this state from another state or foreign nation, without
complying with the requirements of the Montana Food, Drug, and Cosmetic Act
and without being licensed under this chapter by the department board. The
annual fee for the license from-the-department is $2, and is due before July 1,
and must be deposited by the department in the general fund. The license
required by this chapter is in addition to any other license required by state law
or any municipality of this state. This chapter applies to every part of the state of
Montana.

(2) In addition to the annual license fee, the department board shall, in each
year, before April 1, for the purpose of securing funds to administer and enforce
this chapter, levy an assessment upon producers, producer-distributors, and
distributors as follows:

(a) a fee per hundredweight on the total volume of all milk subject to this
chapter produced and sold by a producer-distributor;

(b) a fee per hundredweight on the total volume of all milk subject to this
chapter sold by a producer;

(c) a fee per hundredweight on the total volume of all milk subject to this
chapter sold by a distributor, excepting that which is sold to another distributor.

(3) The department board shall adopt rules fixing the amount of each fee.
The amounts may not exceed levels sufficient to provide for the administration
of this chapter. The fee assessed on a producer or on a distributor may not be
more than one-half the fee assessed on a producer-distributor.

(4) (a) In addition to the fees established in subsections (1) through (3), the
department shall assess a fee per hundredweight on the volume of all classes of
milk produced and sold by a person licensed by the department to be used for the
administration of the milk inspection and milk diagnostic laboratory functions
of the department. The fee must be established pursuant to 81-1-102(2).

(b) A person licensed by the department shall report to the department on a
monthly basis the volume of milk produced. All reporting documentation must
be submitted on forms approved or provided by the department.

(5) The assessments upon producer-distributors, producers, and
distributors must be paid quarterly before January 15, April 15, July 15, and
October 15 of each year. The amount of the assessments must be computed by
applying the fee designated by the department board and the fee established in
subsection (4) to the volume of milk sold in the preceding calendar quarter.

(6) Failure of a producer-distributor, producer, or distributor to pay an
assessment when due is a violation of this chapter, and a license under this
chapter automatically terminates and is void. A terminated license must be
reinstated by the department board upon payment of a delinquency fee equal to
30% of the assessment that was due.

(7) All assessments required by this chapter must be deposited by the
department in the state special revenue fund. All costs of administering chapter
22 and this chapter, including the salaries of employees and assistants, per diem
and expenses of board members, and all other disbursements necessary to carry
out the purpose of chapter 22 and this chapter, must be paid out of the board
money in that fund.

(8) The department board may, if it finds the costs of administering and
enforcing this chapter can be derived from lower rates, amend its rules to fix the
rates at a less amount on or before April 1 in any year.”

Section 7. Section 81-23-203, MCA, is amended to read:
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“81-23-203. Application for licenses. An applicant for license to operate
as a producer, producer-distributor, distributor, or jobber shall file a signed
application upon a blank prepared by the department department and
containing the information required by the department board. The application
must certify the applicant to be the holder of all licenses required by the
department board for the conduct of the applicant’s business or, in the case of
milk entering this state from another state or foreign nation, compliance with
the requirements of the Montana Food, Drug, and Cosmetic Act. The application
must be accompanied by the license fee required to be paid.”

Section 8. Section 81-23-204, MCA, is amended to read:

“81-23-204. Declining, suspending, and revoking licenses —
penalties in lieu of suspension or revocation. (1) The department board
may refuse to grant a license or may suspend or revoke a license already granted
for due cause upon due notice and after hearing. The violation of any provisions
of this chapter or of any lawful order or rule of the board er-department, the
failure or refusal to make required statements or reports, or failure to pay
license or assessment fees are causes for which the department board may
suspend or revoke a license.

(2) In place of suspension or revocation of a license, the department board
may assess a civil penalty not to exceed $500 per day for each daily failure to
comply with or each daily violation of the provisions of this chapter or of any
lawful order or rule of the department-or board. A penalty may not be assessed
until after the cause of the penalty has been upheld following the notice and
hearing requirements of subsection (1). If the person against whom a civil
penalty is assessed fails to pay the civil penalty immediately, the department
board shall collect the civil penalty by a civil proceeding in the district court of
the first judicial district. This penalty shall must be construed as civil and not
criminal in nature. Any meneys money received by the department board as a
result of collection of civil penalties shall must be paid into the state special
revenue fund as provided by 81-23-403.”

Section 9. Section 81-23-302, MCA, is amended to read:

“81-23-302. Establishment of minimum prices. (1) The board shall, by
adopting rules, fix minimum producer prices for classes of utilization of milk as

defined by the department board.

(2) The board shall establish prices by means of flexible formulas that must
be devised so that the formulas bring about automatic changes in all minimum
prices that are justified on the basis of changes in production, supply,
processing, distribution, and retailing costs.

(8) The board shall consider the balance between production and
consumption of milk, the costs of production and distribution, and prices in
adjacent and neighboring areas and states so that minimum prices that are fair
and equitable to producers and consumers may result.

(4) The board shall, when publishing notice of proposed rulemaking under
authority of this section, set forth the specific factors that must be taken into
consideration in establishing the formulas and, in particular, in determining
costs of production and of the actual dollars and cents costs of production that
preliminary studies and investigations of auditors or accountants in the
department’s employment indicate will or should be shown at the hearing so
that all interested parties will have an opportunity to be heard and to question
or rebut the considerations as a matter of record.

(5) Specific factors may include but are not limited to the following items:



2389 MONTANA SESSION LAWS 2009 Ch. 361

(a) current and prospective supplies of milk in relation to current and
prospective demands for milk for all purposes;

(b) the cost factors in producing milk, which must include among other
things the prices paid by farmers generally, as used in parity calculations of the
United States department of agriculture, prices paid by farmers for dairy feed in
particular, and farm wage rates in this state;

(c) the alternative opportunities, both farm and nonfarm, open to milk
producers, which must include among other things the prices received by
farmers for all products other than milk, the prices received by farmers for beef
cattle, and the percentage of unemployment in the state and nation as
determined by appropriate state and federal agencies;

(d) the prices of butter, nonfat dry milk, and cheese;

(e) the need, if any, for freight or transportation charges to be deducted by
distributors from producer prices for bulk milk.

(6) If the board at any time proposes to base all or part of an official order
establishing or revising milk pricing formulas upon facts within its own
knowledge, as distinguished from evidence that may be presented to it by the
consuming public or the milk industry, the board shall, when publishing notice
of proposed rulemaking under authority of this section, notify the consuming
public and the milk industry of the specific facts within its own knowledge that it
will consider so that all interested parties will have an opportunity to be heard
and to question or rebut the facts as a matter of record.

(7) The board, after consideration of the evidence produced, shall make
written findings and conclusions and shall fix by official rule the formula under
which minimum producer prices for milk must be computed.

(8) This section may not be construed as requiring the board to promulgate a
specific number of formulas, but it must be construed liberally so that the board
may adopt a reasonable method of expression to accomplish the objective set
forth in subsection (7).

(9) Each rule establishing or revising milk pricing formulas must classify
milk by forms, classes, grades, or uses as the board considers advisable and must
specify the minimum prices for the forms, classes, grades, and uses.

(10) Distributors who have processing facilities in this state shall, whenever
possible, purchase milk from Montana producers for the processing of products
to be sold in this state if milk is available from Montana producers at the price
set by the board.

(11) The board shall adopt rules to regulate transportation rates that
distributors, contract haulers, and others charge producers for interplant
transportation of milk. An allowance for transportation of milk between plants
may not be permitted unless it is found by the board to be necessary to permit
the movement of milk in the public interest. The board may promulgate rules
regarding the requirement for first call on Montana milk supplies; as provided
in subsection (10). Rules must be coordinated with those adopted pursuant to
fair trade practices under 81-23-303.

(12) All milk purchased by a distributor must be purchased on a uniform
basis. The basis to be used must be established by the board after the producers
and the distributors have been consulted.

(13) The board may amend a rule in the same manner provided in this
section for the original establishment of milk pricing formulas. The board may
in its discretion, when it determines that the need exists, give notice of and hold
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statewide public hearings affecting establishment or revision of milk pricing
formulas.

(14) Upon petition of a distributor or a majority of a distributor’s producers,
the board shall hold a hearing to receive and consider evidence regarding the
advisability and need for a base or quota plan as a method of payment by that
distributor of producer prices. If the board finds that the evidence presented at
the hearing warrants the establishment of a base or quota plan, the board shall
proceed by order to establish the base or quota plan.

(15) (a) Upon petition by 10% or 20 of the licensed producers in Montana,
whichever is less, or upon petition by a licensed producer-distributor or
distributor, the board shall hold a hearing to receive and consider evidence
regarding the advisability and need for a statewide pooling arrangement as a
method of payment of producer prices, provided that at the hearing, the board
shall, among other things, specifically receive and consider evidence concerning
production and marketing practices that have historically prevailed statewide.
If the board finds that the evidence presented at the hearing warrants the
establishment of a statewide pooling arrangement, the board shall proceed by
order to establish the arrangement. An order is not effective until it is approved
in a referendum conducted by the board by mail among affected producers,
producer-distributors, and distributors. The order must be approved by a
majority of the producers, producer-distributors, and distributors voting,
representing more than 50% of the milk produced in Montana that is to be
included in the proposed pool, based on each producer’s average monthly
production for the 12 months immediately preceding the referendum. If the
board finds it necessary, the board may conduct more than one referendum on
any order.

(b) The order of the board establishing the statewide pooling arrangement
may include other provisions that the board considers necessary for the proper
and efficient operation of the pool. These provisions may include but are not
limited to:

(1) a statewide base or quota plan contemplated in subsection (14);

(i1) the establishment of a pool settlement fund to be administered by the
department for the purpose of receiving payments from pool distributors or
making payments to them as necessary in order to operate and administer the
statewide pool; and

(ii1) the establishment of a pool expense fund for the purpose of offsetting the
costs to the department of administering the pool, funded by a special levy
assessed against each pool producer.

(c) During the initial startup of a statewide pool, the department may draw
from existing cash reserves to fund a pool settlement fund and a pool expense
fund, but withdrawals from the cash reserve must be reimbursed.

(d) An order of the board establishing a statewide pooling arrangement that
has been approved in a referendum may be rescinded in the same manner as
provided for approval of the order under subsection (15)(a). The order may be
amended without a referendum if, prior to amending the order, the board gives
written notice of its intended action and holds a public hearing.

(16) The requirements of this section concerning notices of hearings for the
establishment of milk pricing formulas apply to any hearings regarding base or
quota plans or statewide pooling arrangements or abandonment of base or quota
plans or statewide pooling arrangements.
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(17) Rules adopted pursuant to this section must be enforeed-and audited for
compliance by the department and enforced by the board. An enforcement action
is subject to the provisions of [section 16].”

Section 10. Section 81-23-303, MCA, is amended to read:

“81-23-303. Rules of fair trade practices. The department board may
adopt reasonable rules governing fair trade practices as they pertain to the
transaction of business among licensees under this chapter and among licensees
and the general public. Except for provisions regarding the requirement for first
call on Montana milk supplies, as provided in 81-23-302(10), and rules adopted
pursuant to 81-23-302(11), fair trade practice rules must contain but are not
limited to provisions prohibiting the following methods of doing business that
are unfair, unlawful, and not in the public interest:

(1) the payment, allowance, or acceptance of secret rebates, secret refunds,
or unearned discounts by a person, whether in the form of money or otherwise;

(2) the giving of milk, cream, dairy products, services, or articles of any kind,
except to bona fide charities, for the purpose of securing or retaining the fluid
milk or fluid cream business of a customer;

(3) the extension to certain customers of special prices or services not
available to all customers who purchase milk of like quantity under like terms
and conditions;

(4) the payment of a price lower than the applicable producer price,
established by the board, by a distributor to a producer for milk that is
distributed to any person, including agencies of the federal, state, or local
government.”

Section 11. Section 81-23-401, MCA, is amended to read:

“81-23-401. Entry, inspection, and investigation. The department may
enter, at all reasonable hours, all places where milk is produced, processed,
bottled, handled, or stored or where the books, papers, records, or documents
relative to those transactions are kept, and may inspect and copy them in any
place in this state. The department department may administer oaths and take
testimony for the purpose of ascertaining facts which, in the judgment of the
department department, are necessary to administer this chapter.”

Section 12. Section 81-23-402, MCA, is amended to read:

“81-23-402. Reports of dealers — accounting system — records. (1) (a)
The department may require licensees to file reports with it reperts at
reasonable or regular times whieh that the department board may require,
showing the licensee’s production, sale, or distribution of milk and any
information considered necessary by the department-neeessary—whieh board
that pertains to the production, sale, or distribution of milk, either under oath or
otherwise, as the department board may direct. Failure or refusal to file a report
when directed to do so is grounds for the revocation of the license and is a
violation for which the licensee may be fined as provided by this chapter, one or

both, at the discretion of the department board.

(b) The department and the board may request only the records necessary for
establishing milk prices pursuant to this chapter. The department shall provide
licensees with information concerning procedures a licensee may use to assert a
claim of confidentiality with respect to constitutionally protected information
that must be submitted to the department, such as trade secret or proprietary
information.
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(2) The department board shall adopt a uniform system of accounting to be
used by the distributor to account for the usage of all milk received by the
distributor.

(3) A distributor and producer-distributor shall keep:

(a) a record of all milk, cream, or dairy products received, detailed as to
location, names and addresses of suppliers, prices paid, deductions or charges
made, and the use to which the milk or cream was put;

(b) a record of the quantity of each kind of milk or dairy product
manufactured and the quantity and price of milk or dairy products sold;

(c) acomplete record of all milk, cream, or dairy products sold, classified as to
kind and grade, showing where sold, and the amount received in payment;

(d) a record of the wastage or loss of milk or dairy products;
(e) arecord of the items of handling expense;

(f) a record of all refrigeration facilities sold for storage purposes to any
person, showing types, sizes, and location of the facilities and the original or
duplicate original of all agreements covering sales for them;

(g) other records whieh that the department board considers necessary for
the proper enforcement of this chapter.”

Section 13. Section 81-23-404, MCA, is amended to read:

“81-23-404. Cooperation with other governmental agencies. In order
to secure a uniform system of milk control, the department board shall confer
and cooperate with the proper authorities of other states and of the United
States, including the secretary of agriculture of the United States, and for those
purposes, the department board may conduct joint hearings, issue joint or
concurrent orders, and exercise all its powers under this chapter.”

Section 14. Section 81-23-405, MCA, is amended to read:

“81-23-405. Violations made misdemeanors — penalties. (1) A person
who produces, sells, distributes, or handles milk in any way, except as a
consumer, without a license from the department board as required by this
chapter or who violates a lawful rule of the department or board is guilty of a
misdemeanor punishable by a fine not exceeding $600. Each day’s violation is a
separate offense.

(2) The district courts have original jurisdiction in all criminal actions for
violations of this chapter and in all civil actions for the recovery or enforcement
of penalties provided for in this chapter. All of those actions, both criminal and
civil, shall must be tried in the district court.

(38) The county attorneys, in their respective counties, shall diligently
prosecute all violations of this chapter.”

Section 15. Section 81-23-406, MCA, is amended to read:

“81-23-406. Additional remedies. The department board may begin any
proceeding at law or in equity as may appear necessary to enforce compliance
with this chapter or to enforce compliance with an order or rule of the board or
department adopted under this chapter or to obtain a judicial interpretation of
any of them. In addition to any other remedy, the department board may apply
to the district court of the district where the action arises for relief by injunction,
mandamus, or any other appropriate remedy in equity without being compelled
to allege or prove that an adequate remedy at law does not otherwise exist. The
department board may not be required to post bond in an action to which it is a
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party whether upon appeal or otherwise. All legal actions may be brought by or
against the board or department in the name of the department eflivestoek, and
it is not necessary in an action to which the department is a party that the action
be brought by or against this state on relation of the department. The
department board may sue by its own attorney, and it may also call upon a
county attorney to represent it in the district court of the county attorney’s
county or the attorney general to represent it on appeal to the supreme court, or
it may associate its own attorney with either in court.”

Section 16. Appeal of action or decision. An entity receiving notice of a
violation of a provision of this chapter may within 60 days of receiving the notice
from the department or board submit a request to the board for a contested case
proceeding pursuant to Title 2, chapter 4, part 6. Upon receiving a request, the
board shall appoint a hearings examiner to conduct the hearing and issue a
proposal for decision. The board shall issue a final decision within 90 days of
receiving the proposal for decision.

Section 17. Repealer. Sections 81-23-304 and 81-23-305, MCA, are
repealed.

Section 18. Codification instruction. [Section 16] is intended to be
codified as an integral part of Title 81, chapter 23, part 4, and the provisions of
Title 81, chapter 23, part 4, apply to [section 16].

Section 19. Effective date. [This act] is effective July 1, 2009.

Section 20. Termination. [Sections 1 through 16] terminate June 30,
2011.

Approved April 24, 2009

CHAPTER NO. 362
[SB 350]

AN ACT PROVIDING FOR ROUTINE HIV SCREENING AND
INCORPORATING THE SCREENING INTO THE PATIENT'S GENERAL
INFORMED CONSENT FOR MEDICAL CARE; INCORPORATING
PRENATAL SCREENING FOR HIV-RELATED CONDITIONS INTO THE
PREGNANT PATIENT'S GENERAL INFORMED CONSENT FOR MEDICAL
CARE; PROVIDING FOR LABOR AND DELIVERY HIV SCREENING IN
CERTAIN CIRCUMSTANCES; AMENDING SECTIONS 50-16-702,
50-16-1003, 50-16-1008, 50-16-1009, AND 50-16-1013, MCA; AND
REPEALING SECTION 50-16-1007, MCA.

WHEREAS, in 2008, 22 people in Montana received a new HIV diagnosis
and 514 people are reported to be living with HIV/AIDS in Montana; and

WHEREAS, an estimated 21% of people living with HIV/AIDS in the U.S.
are unaware of their infection; and

WHEREAS, it has been shown that people who are not aware of their
HIV-positive status are more likely to transmit the disease than those who know
their status; and

WHEREAS, universal screening of pregnant women would significantly
reduce the chances of a newborn contracting HIV during the birthing process;
and

WHEREAS, public health would be served by facilitating informed,
voluntary, and confidential use of tests designed to reveal HIV infection; and
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WHEREAS, public health would also be served by expanding the
availability of informed, voluntary, and confidential HIV diagnostic testing and
making HIV diagnostic testing a routine part of general medical care; and

WHEREAS, making HIV diagnostic testing a routine part of general
medical care is the national recommendation by the U.S. Department of Health
and Human Services, Centers for Disease Control and Prevention.

Be it enacted by the Legislature of the State of Montana:

Section 1. Screening and pretest information. (1) Screening for
HIV-related conditions must be considered routine and must be incorporated
into the patient’s general informed consent for medical care on the same basis as
other screening and diagnostic tests.

(2) Screening for HIV-related conditions must be voluntary and undertaken
with the patient’s knowledge and understanding that HIV diagnostic testing is
planned.

(3) Patients must be informed orally or in writing that HIV diagnostic
testing will be performed.

(4) If a patient declines an HIV diagnostic test, this decision must be
documented in the patient’s medical record.

Section 2. Prenatal HIV screening. (1) Screening for HIV-related
conditions must be considered routine and must be incorporated into the
pregnant patient’s general informed consent for medical care on the same basis
as other routine prenatal screening and diagnostic tests.

(2) Screening for HIV-related conditions in pregnant patients must be
voluntary and undertaken with the patient’s knowledge and understanding
that HIV diagnostic testing is planned.

(3) Pregnant patients must be informed orally or in writing that HIV
diagnostic testing will be performed.

(4) If a pregnant patient declines an HIV diagnostic test, this decision must
be documented in the patient’s medical record.

(5) Physicians and other health care providers licensed to provide prenatal
care to pregnant women may:

(a) offer an HIV diagnostic test in the third trimester to pregnant women
who were not tested earlier in the pregnancy; and

(b) offer a repeat HIV diagnostic test in the third trimester of pregnancy,
preferably before 36 weeks of gestation, to each of their pregnant patients at
high risk for acquiring HIV-related conditions.

Section 3. Labor and delivery HIV screening. Physicians and other
health care providers licensed to provide prenatal care to pregnant women shall,
if medically indicated:

(1) offer a rapid HIV diagnostic test to pregnant women in labor with
unknown or undocumented HIV status;

(2) offer antiretroviral prophylaxis without waiting for the results of the
confirmatory test if a rapid HIV diagnostic test or a standard HIV diagnostic test
is positive.

Section 4. Section 50-16-702, MCA, is amended to read:

“50-16-702. Notification of exposure to infectious disease — report
of exposure to disease. (1) (a) If an emergency services provider acting in an
official capacity attends a patient prior to or during transport or assists in
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transporting a patient to a health care facility and the emergency services
provider has had an exposure, the emergency services provider may request the
designated officer to submit the form required by department rule to the health
care facility on the emergency services provider’s behalf. The form must be
provided for in rules adopted by the department and must include the
emergency services provider’s name and other information required by the
department, including a description of the exposure. The designated officer
shall submit the completed form to the health care facility receiving the patient
as soon as possible after the request for submission by the emergency services
provider. Submission of the form to the health care facility is an indication that
the emergency services provider was exposed and a verification that the
designated officer and the emergency services provider believe that the
emergency services provider was exposed.

(b) If the exposure described on the form occurred in a manner that may
allow infection by HIV, as defined in 50-16-1003, by a mode of transmission
recognized by the U.S. department of health and human services, centers for
disease control and prevention, then submission of the form to the health care
facility constitutes a request to the patient’s physician to seek—eonsentfor
performanee—of perform an HIV-related HIV diagnostic test pursuant to
50-16-106710) [section 1].

(c) Upon receipt of the report of exposure from a designated officer, the
health care facility shall notify the designated officer in writing whether or not a
determination has been made that the patient has or does not have an infectious
disease. If a determination has been made and the patient has been found:

(1) to have an infectious disease, the information required by 50-16-703 must
be provided by the health care facility;

(i1) to not have an infectious disease, the date on which the patient was
transported to the health care facility must be provided by the health care
facility.

(2) If a health care facility receiving a patient determines that the patient
has an airborne infectious disease, the health care facility shall, within 48 hours
after the determination was made, notify the designated officer and the
department of that fact. The notice to the department must include the name of
the emergency services organization that transported the patient to the health
care facility. The department shall, within 24 hours after receiving the notice,
notify the designated officer of the emergency services provider who transported
the patient.

(3) A designated officer who receives the notification from a health care
facility required by 50-16-703(2) or by subsection (1)(c) of this section shall
immediately provide the information contained in the notification to the
emergency services provider for whom the report of exposure was filed or who
was exposed to a patient with an airborne infectious disease.”

Section 5. Section 50-16-1003, MCA, is amended to read:

“50-16-1003. Definitions. As used in this part, the following definitions
apply:

(1) “AIDS” means acquired immune deficiency syndrome as further defined
by the department in accordance with standards promulgated by the U.S.
department of health and human services, centers for disease control ef-the

United-Statespublie-health-serviee and prevention.
(2) “Antiretroviral prophylaxis” means a specific drug regime preventing
mother-to-child transmission of HIV infections.
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£2)(3) “Contact” means a person who has been exposed to the test subjectin a
manner, voluntary or involuntary, that may allow HIV transmission in
accordance with modes of transmission recognized by the U.S. department of
health and human services, centers for disease control ef-theUnited-States
publie-health-serwviee and prevention.

B3)(4) “Department” means the department of public health and human
services provided for in 2-15-2201.

4)(5) “Health care facility” means a health care institution, private or
public, including but not limited to a hospital, nursing home, clinic, blood bank,
blood center, sperm bank, or laboratory.

6)(6) “Health care provider” means a person who is licensed, certified, or
otherwise authorized by the laws of this state or who is licensed, certified, or
otherwise authorized by the laws of another state to provide health care in the
ordinary course of business or practice of a profession. The term does not include
a person who provides health care solely through the sale or dispensing of drugs
or medical devices.

6)(7) “HIV” means the human immunodeficiency virus, identified as the
causative agent of AIDS, and all HIV and HIV-related viruses that damage the
cellular branch of the human immune or neurological systems and leave the
infected person immunodeficient or neurologically impaired.

€H(8) “HIV-related condition” means a chronic disease resulting from
infection with HIV, including but not limited to AIDS and asymptomatic
seropositivity for HIV.

8)(9) “HP-related “HIV diagnostic test” means a test approved by the
federal food and drug administration, including but not limited to an enzyme
immunoassay and a western blot, that is designed to detect the presence of HIV
or antibodies to HIV.

health.

44)(11) “Person” means an individual, corporation, organization, or other
legal entity.
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Section 6. Section 50-16-1008, MCA, is amended to read:

“50-16-1008. Testing of donors of organs, tissues, and semen
required — penalty. (1) Prior to donation of an organ, semen, or tissues,
HIV-related HIV diagnostic testing of a prospective donor, in accordance with
nationally accepted standards adopted by the department by rule, is required
unless the transplantation of an indispensable organ is necessary to save a
patient’s life and there is not sufficient time to perform an HiV-related HIV
diagnostic test.

(2) A knowing or purposeful violation of this section is a misdemeanor
punishable by a fine of up to $1,000 or imprisonment of up to 6 months, or both.”

Section 7. Section 50-16-1009, MCA, is amended to read:

“50-16-1009. Confidentiality of records — notification of contacts —
penalty for unlawful disclosure. (1) A person may not disclose or be
compelled to disclose the identity of a subject of an HEV-related HIV diagnostic
test or the results of a test in a manner that permits identification of the subject
of the test, except to the extent allowed under the Uniform Health Care
Information Act, Title 50, chapter 16, part 5, the Government Health Care
Information Act, Title 50, chapter 16, part 6, or applicable federal law.

(2) If a health care provider informs the subject of an HiV-related HIV
diagnostic test that the results are positive, the provider shall encourage the
subject to notify persons who are potential contacts. If the subject is unable or
unwilling to notify all contacts, the health care provider may ask the subject to
disclose voluntarily the identities of the contacts and to authorize notification of
those contacts by a health care provider. A notification may state only that the
contact may have been exposed to HIV and may not include the time or place of
possible exposure or the identity of the subject of the test.

(3) A person who discloses or compels another to disclose confidential health
care information in violation of this section is guilty of a misdemeanor
punishable by a fine of $1,000 or imprisonment for 1 year, or both.”

Section 8. Section 50-16-1013, MCA, is amended to read:

“50-16-1013. Civil remedy. (1) A person aggrieved by a violation of this
part has aright of action in the district court and may recover for each violation:

(a) against a person who negligently violates a provision of this part,
damages of $5,000 or actual damages, whichever is greater;
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(b) against a person who intentionally or recklessly violates a provision of
this part, damages of $20,000 or actual damages, whichever is greater;

(c) reasonable attorney fees; and
(d) other appropriate relief, including injunctive relief.

(2) An action under this section must be commenced within 3 years after the
cause of action accrues.

(3) The department may maintain a civil action to enforce this part in which
the court may order any relief permitted under subsection (1).

(4) Nothing in this section limits the rights of a subject of an HV-related
HIV diagnostic test to recover damages or other relief under any other
applicable law or cause of action.

(5) Nothing in this part may be construed to impose civil liability or criminal
sanctions for disclosure of an HIV-related HIV diagnostic test result in
accordance with any reporting requirement for a diagnosed case of AIDS or an
HIV-related condition by the department or the U.S. department of health and
human services, centers for disease control ef-the United-Statespublie-health
serviee and prevention.”

Section 9. Repealer. Section 50-16-1007, MCA, is repealed.

Section 10. Codification instruction. [Sections 1 through 3] are
intended to be codified as an integral part of Title 50, chapter 16, part 10, and the
provisions of Title 50, chapter 16, part 10, apply to [sections 1 through 3].

Approved April 24, 2009

CHAPTER NO. 363
[SB 356]

AN ACT PROVIDING FOR THE LICENSURE OF MANUFACTURED HOME
DEALERS BY THE DEPARTMENT OF JUSTICE; ESTABLISHING
LICENSE APPLICATION REQUIREMENTS; REQUIRING BONDS; AND
PROVIDING RULEMAKING AUTHORITY TO THE DEPARTMENT.

Be it enacted by the Legislature of the State of Montana:

Section 1. Manufactured home dealers — licensure — bond
requirements — rulemaking. (1) (a) Except as provided in subsection (1)(b), a
person may not engage in the business of buying, selling, exchanging, accepting
on consignment, or acting as a broker of a manufactured home that is not titled
in the person’s name unless the person is the holder of a manufactured home
dealer’s license issued by the department.

(b) This section does not apply to a person buying, selling, exchanging,
accepting on consignment, or acting as a broker of a used manufactured home
that is not titled in the person’s name.

(2) (a) The department shall issue a manufactured home dealer’s license to
any person it determines is qualified to hold the license under the provisions of
this section. The department may adopt rules establishing requirements for
licensure.

(b) A manufactured home dealer’s license authorizes the licensee to:

(1) sell any new manufactured home that is covered under a franchise
agreement between the licensee and the manufacturer, importer, or distributor
of the manufactured home;
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(1) sell any used manufactured home;

(i11) negotiate the purchase, sale, or exchange of a manufactured home from
another licensed dealer or another person on behalf of a client when the licensee
does not store, display, or take ownership of the manufactured home purchased,
sold, or exchanged.

(3) A license issued by the department is valid until:

(a) voluntarily returned to the department for surrender and cancellation
upon the cessation of the licensee’s business operations; or

(b) suspended or revoked for a violation of this section or any other laws
relating to the sale of a manufactured home.

(4) (a) An applicant for a manufactured home dealer’s license shall submit a
written application to the department. The application must be signed by the
applicant and contain a verification by the applicant, under penalty of law, that
the information contained in the application is true and correct. Any
information provided in the license application process is subject to independent
verification by the department or an authorized representative of the
department. The department shall by rule establish the requirements for the
application.

(b) After examining a license application and conducting any investigation
necessary to verify the information contained in the application, if the
department is satisfied that the applicant qualifies for the issuance of a license
under the provisions of this section and rules adopted pursuant to this section,
the department shall issue the license. The department may refuse, after
examination and investigation, to issue a license to an applicant who is not
qualified for licensure or whose prior financial or other activities or criminal
record, as determined by the department:

(i) poses a threat to the effective regulation of manufactured home dealers;
(i1) poses a threat to the public interest of the state; or

(i11) creates a danger of illegal or deceptive practices being used in the
conduct of the proposed dealership.

(5) The application provided to the department must contain but is not
limited to the following information:

(a) the name under which the applicant intends to conduct business and the
applicant’s name, street address, and, if different, mailing address for the
business;

(b) the name, date of birth, and social security number of any person who:

(1) possesses or will possess an ownership interest in the business for which
the license is sought;

(ii) is a corporate officer or the managing member of a business entity
applying for the license; or

(i11) 1s or will be designated by the applicant to manage or oversee the
applicant’s business;

(c) the geographic location of the physical lot or lots upon which
manufactured homes will be displayed for sale and of a permanent
nonresidential building that will be maintained as an office to store the actual
physical or electronic records resulting from the purchase, sale, trade, or
consignment of manufactured homes for which licensure is sought. The office
may be a manufactured home or a site-built structure. The lot must be large
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enough to contain the office and have space to display a minimum of two
double-wide units. An applicant may use more than one location to display
manufactured homes for sale if the maximum distance between each display lot
does not exceed 200 feet and if the distance between a display lot and the
building in which sales records are stored does not exceed 1,000 feet.

(d) for each geographic location specified in the application, evidence of the
applicant’s compliance with applicable local land use planning, zoning, and
business permitting requirements, if any. Evidence of compliance may be
documented by means of a written verification of compliance signed by the
authorized representative of the local land use planning or zoning board or the
local business-permitting agency.

(e) a diagram or plat showing the geographic location, lot dimensions, and
building and sign placement for the applicant’s proposed established place of
business, along with two or more photographs of the geographic location,
building premises, and sign, as prescribed by the department. A dealer shall
display at the dealer’s established place of business at least one sign stating the
name of the business and indicating that manufactured homes are offered for
sale, trade, or consignment. The letters of the sign must be at least 6 inches in
height and clearly visible and readable to the major avenue of traffic at a
minimum distance of 150 feet.

(6) If an applicant intends to maintain more than one established place of
business, the applicant shall file a separate license application for each proposed
place of business and otherwise qualify for licensure at each place separately.

(7) Each application under this section must be accompanied by a $50 fee.

(8) (a) An applicant for a manufactured home dealer’s license shall also file a
bond of $50,000 with each application.

(b) All bonds must be conditioned upon the applicant conducting the
business in accordance with the requirements of the law. All bonds must be
approved by the department, filed with the department, and renewed annually.

(9) (a) As used in this section, “manufactured home” means a residential
dwelling built in a factory in accordance with the United States department of
housing and urban development code and the federal Manufactured Home
Construction and Safety Standards.

(b) The term does not include a mobile home or housetrailer as defined in
15-24-201.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 61, chapter 12, and the provisions of Title 61, chapter
12, apply to [section 1].

Approved April 27, 2009

CHAPTER NO. 364
[SB 430]

AN ACT REMOVING THE REQUIREMENT THAT COAL MINE
OPERATORS REPORT TONS OF COAL SOLD TO PURCHASERS;
CLARIFYING THE PROCEDURE TO COMPUTE OIL AND NATURAL GAS
TAXIN ABSENCE OF A STATEMENT; CLARIFYING WHEN THE PENALTY
PROVISIONS FOR DELINQUENT BENTONITE TAX AND THE
WHOLESALE ENERGY TRANSACTION TAX RETURNS APPLY;
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DIRECTING INITIAL CIGARETTE TAX APPEALS TO THE DEPARTMENT
OF REVENUE RATHER THAN TO THE STATE TAX APPEAL BOARD;
AMENDING SECTIONS 15-35-104, 15-36-313, 15-39-105, 15-72-112,
16-11-105, 16-11-149, AND 72-3-1006, MCA; AND PROVIDING A
RETROACTIVE APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-35-104, MCA, is amended to read:

“15-35-104. Quarterly statement and payment of tax. Each coal mine
operator shall compute the severance tax due on :
production for each calendar quarter on forms prescribed by the department.
The statement shal-indieate must show the tonnage produced, the average Btu
value of the production, the contract sales price received for the production, and
sueh other 1nformat10n as that the department may requlre Eaelfreea%mme

The completed form }Prdf&phe&te Wlth the tax payment shaH must
be delivered to the department not later than 30 days following the close of the
quarter. The form shall must be signed by the operator if the operator is an
individual or by an officer of the coal mine operator if the operator is a business
entity. A person operating more than one coal mine in this state may include all
of his the person’s mines in one statement. The department may grant a
reasonable extension of time for filing statements and payment of taxes due
upon good cause shown therefor.”

Section 2. Section 15-36-313, MCA, is amended to read:

“15-36-313. Procedure to compute tax in absence of statement —
estimation of tax — failure to file penalty and interest. (1) If the operator
fails to file any statement required by 15-36-311 within the time required, the
department shall-immediatelyafterthe time hasexpired; ascertain the number
of barrels of oil or cubic feet of gas produced and sold by the person in this state
during the quarter and during each month of the quarter. The department also
shall determine the average value of the barrels of oil produced and sold during
each month or the average value of cubic feet of gas produced and sold during
each month and fix the amount of the taxes due from the person for the quarter.

(2) The department shall impose penalty and interest as provided in
15-1-216. The department shall mail to the taxpayer a notice, pursuant to
15-1-211, of the tax, penalty, and interest proposed to be assessed. The taxpayer
may seek review of the determination pursuant to 15-1-211. The notice must
contain a statement that if payment is not made, a warrant for distraint may be
filed. The department may waive any penalty pursuant to 15-1-206.”

Section 3. Section 15-39-105, MCA, is amended to read:

“15-39-105. Penalties and interest for violation. (1) (a) A person who
fails to file a statement as required by 15-39-102 must be assessed a penalty as
provided in 15-1-216. The department may waive the penalty as provided in
15-1-206.

(b) A person who fails to file the statement required by 15-39-102 and to pay
the tax on or before the due date must be assessed a penalty and interest as
provided in 15-1-216. The department may waive any penalty pursuant to
15-1-206.

(2) A person who purposely fails to pay the tax when due must be assessed an
additional penalty as provided in 15-1-216¢2).”

Section 4. Section 15-72-112, MCA, is amended to read:
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“15-72-112. Penalties and interest for violation. (1) (a) A person who
fails to file a return as required by 15-72-110 must be assessed a penalty as
provided in 15-1-216. The department may waive the penalty as provided in
15-1-206.

(b) A person who fails to file the return required by 15-72-110 and to pay the
tax on or before the due date must be assessed penalty and interest as provided
in 15-1-216. The department may waive any penalty pursuant to 15-1-206.

(2) A person who purposely fails to pay the tax when due must be assessed an
additional penalty as provided in 15-1-216.”

Section 5. Section 16-11-105, MCA, is amended to read:

“16-11-105. Rulemaking authority of department of justice. The
department of justice may adopt rules to implement 16-11-103, 16-11-118,
16-11-124, 16-11-141, 16-11-142, and 16-11-147;-and-16-11-149.”

Section 6. Section 16-11-149, MCA, is amended to read:
“16-11-149. Hearings before state taxappealboard department. (1) A

person aggrieved by any action of the department or its authorized agents taken
to enforce the tax provisions of this part, except for a revocation of a license
pursuant to 16-11-144, may apply to the statetaxappealboard department, in
writing, for a hearing or rehearing within 30 days after the action of the
department or its authorized agents.

(2) The board department shall promptly consider the application, set the
application for hearing, and notify the applicant of the time and place fixed for
the hearing or rehearing, which may be at its office or in the county of the
applicant. After the hearing or rehearing, the beard department may make any
further or other order on the grounds that it may consider proper and lawful and
shall furnish a copy to the applicant.

(3) The department, on its own initiative, may order a contested case
hearing on any matter concerned with licensing, as defined in 2-4-102, in
connection with the administration of this part upon at least 10 days’ notice in
writing to the person or persons to be investigated.

(4) A person may appeal a final order of the department to the state tax appeal
board as provided in 15-2-302.”

Section 7. Section 72-3-1006, MCA, is amended to read:

“72-3-1006. Certificate. (1) In probate proceedings under this code
requiring the filing of a duplicate United States estate tax return with the
department of revenue pursuant to 72-16-906, a final distribution to successors
may not be made and petitions may not be granted under 72-3-1001, 72-3-1002,
72-3-1003, or 72-3-1004, unless there has been filed with the clerk:

(a) a certificate from the department of revenue stating that any estate tax
due on the assets of the estate has been paid or that no tax is payable; or

(b) an agreement with the department of revenue for extension of time for
payment of estate taxes.

(2) This section does not prohibit a partial distribution that may become
necessary in the course of administration.”

Section 8. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to tax periods beginning after December 31,
2008.

Approved April 24, 2009



2403 MONTANA SESSION LAWS 2009 Ch. 365

CHAPTER NO. 365
[SB 442]

AN ACT ESTABLISHING THE SHAKEN BABY SYNDROME EDUCATION
PROGRAM; REQUIRING THE PREPARATION AND DISTRIBUTION OF
SHAKEN BABY SYNDROME EDUCATIONAL MATERIALS; AND
PROVIDING EFFECTIVE DATES.

Be it enacted by the Legislature of the State of Montana:

Section 1. Information on shaken baby syndrome — program. (1)
There is a shaken baby syndrome education program established in the
department.

(2) The department shall:

(a) develop educational materials that present readily comprehensible
information on shaken baby syndrome; and

(b) post the materials on the department’s website in an easily accessible
format.

(3) The materials required to be produced by this section must be distributed
at no cost to the recipients.

(4) For purposes of [sections 1 and 2], the following definitions apply:

(a) “Child care facility” means a day-care center, day-care facility, family
day-care home, or group day-care home as those terms are defined in 52-2-703.

(b) “Department” means the department of public health and human
services provided for in 2-15-2201.

(¢c) “Hospital” means a hospital, as defined in 50-5-101, that regularly
provides maternity, pediatric, or obstetrical care.

(d) “Parent” means either parent, unless the parents are not married or are
separated or divorced, in which case, the term means the custodial parent. The
term also means a prospective adoptive parent or foster parent with whom the
child is placed.

(e) “Shaken baby syndrome” means damage to the brain of an infant or
young child, including but not limited to swelling that impedes the supply of
oxygen to the brain or any degree of brain damage that results from the infant or
young child having been forcefully shaken.

Section 2. Information on shaken baby syndrome — distribution. A
copy of the shaken baby syndrome educational materials developed under
[section 1] must be distributed in the following manner:

(1) by childbirth educators and staff of pediatric physicians’ offices and
obstetricians’ offices to an expectant parent who uses the services of the
educators or physicians;

(2) by a hospital in which a child is born to the child’s parent before the child
is discharged from the facility;

(3) by service providers under the MIAMI project, provided for in 50-19-311,
to a child’s parent during visits conducted in accordance with that project;

(4) by each child-care facility operating in this state to each of its employees;
and

(5) by groups or entities that offer classes for babysitters.
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Section 3. Codification instruction. [Sections 1 and 2] are intended to
be codified as an integral part of Title 50, chapter 16, part 1, and the provisions of
Title 50 apply to [sections 1 and 2].

Section 4. Effective dates. (1) Except as provided in subsection (2), [this
act] is effective July 1, 2009.

(2) [Section 2] is effective November 1, 2009.
Approved April 24, 2009

CHAPTER NO. 366
[SB 451]

AN ACT REPEALING THE MEGALANDFILL SITING LAWS; AMENDING
SECTION 75-1-208, MCA; REPEALING SECTIONS 75-10-901, 75-10-902,
75-10-903, 75-10-906, 75-10-907, 75-10-908, 75-10-909, 75-10-910, 75-10-913,
75-10-914, 75-10-916, 75-10-917, 75-10-918, 75-10-919, 75-10-920, 75-10-921,
75-10-922, 75-10-923, 75-10-924, 75-10-925, 75-10-926, 75-10-927, 75-10-928,
75-10-929, 75-10-930, 75-10-933, 75-10-934, 75-10-935, 75-10-938, 75-10-939,
75-10-940, 75-10-941, 75-10-942, 75-10-943, 75-10-944, 75-10-945, 75-10-950,
75-10-951, 75-10-952, 75-10-953, AND 75-10-954, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 75-1-208, MCA, is amended to read:

“75-1-208. Environmental review procedure. (1) (a) Except as provided
in 75-1-205(4) and subsection (1)(b) of this section, an agency shall comply with
this section when completing any environmental review required under this
part.

(b) To the extent that the requirements of this section are inconsistent with
federal requirements, the requirements of this section do not apply to an
environmental review that is being prepared jointly by a state agency pursuant
to this part and a federal agency pursuant to the National Environmental Policy
Act or to an environmental review that must comply with the requirements of
the National Environmental Policy Act.

(2) A project sponsor may, after providing a 30-day notice, appear before the
environmental quality council at any regularly scheduled meeting to discuss
issues regarding the agency’s environmental review of the project. The
environmental quality council shall ensure that the appropriate agency
personnel are available to answer questions.

(3) If a project sponsor experiences problems in dealing with the agency or
any consultant hired by the agency regarding an environmental review, the
project sponsor may submit a written request to the agency director requesting
a meeting to discuss the issues. The written request must sufficiently state the
issues to allow the agency to prepare for the meeting. If the issues remain
unresolved after the meeting with the agency director, the project sponsor may
submit a written request to appear before the appropriate board, if any, to
discuss the remaining issues. A written request to the appropriate board must
sufficiently state the issues to allow the agency and the board to prepare for the
meeting.

(4) (a) Subject to the requirements of subsection (5), to ensure a timely
completion of the environmental review process, an agency is subject to the time
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limits listed in this subsection (4) unless other time limits are provided by law.
All time limits are measured from the date the agency receives a complete
application. An agency has:

(1) 60 days to complete a public scoping process, if any;

(i1) 90 days to complete an environmental review unless a detailed statement
pursuant to 75-1-201(1)(b)(iv) or 75-1-205(4) is required; and

(111) 180 days to complete a detailed statement pursuant to 75-1-201(1)(b)(iv).

(b) The period of time between the request for a review by a board and the
completion of a review by a board under 75-1-201(1)(b)(@iv)(C)(III) or (8) or
subsection (10) of this section may not be included for the purposes of
determining compliance with the time limits established for conducting an
environmental review under this subsection or the time limits established for
permitting in 75-2-211, 75-2-218, #5-16-922; 75-20-216, 75-20-231, 76-4-125,
82-4-122, 82-4-231, 82-4-337, and 82-4-432.

(5) An agency may extend the time limits in subsection (4) by notifying the
project sponsor in writing that an extension is necessary and stating the basis
for the extension. The agency may extend the time limit one time, and the
extension may not exceed 50% of the original time period as listed in subsection
(4). After one extension, the agency may not extend the time limit unless the
agency and the project sponsor mutually agree to the extension.

(6) If the project sponsor disagrees with the need for the extension, the
project sponsor may request that the appropriate board, if any, conduct a review
of the agency’s decision to extend the time period. The appropriate board may, at
its discretion, submit an advisory recommendation to the agency regarding the
issue.

(7) (a) Except as provided in subsection (7)(b), if an agency has not completed
the environmental review by the expiration of the original or extended time
period, the agency may not withhold a permit or other authority to act unless the
agency makes a written finding that there is a likelihood that permit issuance or
other approval to act would result in the violation of a statutory or regulatory
requirement.

(b) Subsection (7)(a) does not apply to a permit granted under Title 75,
chapter 2, or under Title 82, chapter 4, parts 1 and 2.

(8) Under this part, an agency may only request that information from the
project sponsor that is relevant to the environmental review required under this
part.

(9) An agency shall ensure that the notification for any public scoping
process associated with an environmental review conducted by the agency is
presented in an objective and neutral manner and that the notification does not
speculate on the potential impacts of the project.

(10) An agency may not require the project sponsor to provide engineering
designs in greater detail than that necessary to fairly evaluate the proposed
project. The project sponsor may request that the appropriate board, if any,
review an agency’s request regarding the level of design detail information that
the agency believes is necessary to conduct the environmental review. The
appropriate board may, at its discretion, submit an advisory recommendation to
the agency regarding the issue.

(11) An agency shall, when appropriate, consider the cumulative impacts of
a proposed project. However, related future actions may only be considered
when these actions are under concurrent consideration by any agency through
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preimpact statement studies, separate impact statement evaluations, or permit
processing procedures.”

Section 2. Repealer. Sections 75-10-901, 75-10-902, 75-10-903, 75-10-906,
75-10-907, 75-10-908, 75-10-909, 75-10-910, 75-10-913, 75-10-914, 75-10-916,
75-10-917, 75-10-918, 75-10-919, 75-10-920, 75-10-921, 75-10-922, 75-10-923,
75-10-924, 75-10-925, 75-10-926, 75-10-927, 75-10-928, 75-10-929, 75-10-930,
75-10-933, 75-10-934, 75-10-935, 75-10-938, 75-10-939, 75-10-940, 75-10-941,
75-10-942, 75-10-943, 75-10-944, 75-10-945, 75-10-950, 75-10-951, 75-10-952,
75-10-953, and 75-10-954, MCA, are repealed.

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 27, 2009

CHAPTER NO. 367
[SB 462]

AN ACT CREATING A SEPARATE LIEN ON OIL OR GAS OR THE
PROCEEDS OF OIL OR GAS FOR INTEREST OWNERS; CLARIFYING
RIGHTS OF PURCHASERS; PROVIDING A PROCESS FOR CLAIMING A
SECURITY INTEREST AND LIEN; PROVIDING A PERSONAL RIGHT OF
ACTION; PROVIDING FOR PRIORITY OVER CERTAIN CONSTRUCTION
LIENS; AND AMENDING SECTIONS 71-3-124, 71-3-1002, AND 71-3-1011,
MCA.
Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 7] may be cited as the “Montana
0Oil and Gas Owners’ Lien Act”.

Section 2. Definitions. As used in [sections 1 through 7], the following
definitions apply:

(1) “First purchaser” means the first person who under contract purchases
oil or gas from an interest owner at or after the time the oil or gas is severed.

(2) “Interest owner” means a person:

(a) who owns an entire or a fractional interest of any kind or nature in the oil
or gas at the time it is severed; or

(b) who has a right, either express or implied, to receive a monetary payment
determined by the value of the severed oil or gas.

(3) “Leasehold” means a tenant’s leasehold interest, as defined in 30-2A-103,
in property on which the oil or gas well is located.

(4) “Operator” means any person engaged in the severance of oil or gas on the
operator’s own behalf, on behalf of the operator and other persons, or on behalf of
other persons.

(5) “Person” means any individual, executor, administrator, agent, trustee,
or receiver or an estate, institution, business trust, trust of any other kind, firm,
corporation, partnership, cooperative, limited liability company, limited
liability partnership, sole proprietorship, government agency, association, or
any other group acting as a unit.

(6) “Purchaser” means a person who under contract purchases oil or gas
from a first purchaser.

(7) “Severed” or “severance” means the taking, extraction, or production
from the leasehold of oil or gas in any manner.
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Section 3. Extent of lien — dispute resolution — notice — buyer in
ordinary course of business. (1) To secure payment from the sale of oil or gas,
an interest owner, subject to [section 6(2)] and subsection (4) of this section, has
a continuing security interest in and the right to a lien upon the severed oil or
gas or the proceeds from the sale of severed oil or gas to the extent of the interest
owner’s interest until the purchase price has been paid to the interest owner.

(2) Ifthereis a bona fide dispute about the amount due to the interest owner,
the security interest and lien do not accrue if the person holding the proceeds
upon which the interest owner’s security interest and lien are based makes a
good faith determination of the amount of payment due to the interest owner
and pays the interest owner that amount.

(3) (a) To have effect, a security interest or lien claimed under [sections 1
through 7] must be perfected as provided in [section 5], and a copy of the notice of
the lien, as provided in [section 5], must be provided by an interest owner
claiming the security interest or lien to other interest owners, if any, and to the
operator, first purchaser, or purchaser by registered or certified mail.

(b) A security interest or lien is not valid under [sections 1 through 7] unless
the provisions in subsection (3)(a) have been met.

(4) (a) A buyer in the ordinary course of business, as described in Title 30,
chapter 9A, and subsection (4)(b) of this section, is entitled to the severed oil or
gas free of the security interest and a lien filed by the interest owner under
[sections 1 through 7].

(b) A buyer in the ordinary course of business is:

(1) afirst purchaser or purchaser who has paid the purchase price for severed
oil or gas to the interest owner; or

(i1) a person who pays the purchase price for severed oil or gas to a person
authorized to receive payment on behalf of an interest owner.

(c) The property of the first purchaser or purchaser described under
subsection (4)(b)(ii) also is free from and not subject to a security interest or lien
granted to an interest owner under [sections 1 through 7].

Section 4. Validity of lien — transferability. (1) The security interest
and lien granted to an interest owner under [sections 1 through 7] are not
dependent on the interest owner’s or operator’s possession of the severed oil or
gas.

(2) A change or transfer of the actual or constructive possession of or title to
the severed oil or gas from an interest owner or an operator to a first purchaser
or purchaser does not void or impair the security interest or lien.

Section 5. Perfection of lien — verified notice — effect of
instruments — effective date. (1) An interest owner who does not receive
proceeds or payment for severed oil or gas when the proceeds are due may
perfect the security interest and lien claimed under [section 3] by filing a notice,
as provided in subsection (2), in the office of the county clerk and recorder in
which the leasehold is located.

(2) A sworn affidavit must be in substantially the following form:
NOTICE OF OIL AND GAS OWNER’S LIEN

Notice is hereby given that: [name of interest owner for whom notice is filed],
whose address is [address of named interest owner| claims [a fractional or
decimal] interest in the oil or gas severed or proceeds of the sale from the [name
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of the leasehold], operated by [name and address of the operator]. The leasehold
is located on the following [described land] in [name of county], Montana.

Oil or gas severed from the leasehold has been and is now or may be taken
and the above-named interest owner has a security interest in and lien upon the
oil or gas and the oil or gas proceeds to secure payment under the provisions of
the Montana Oil and Gas Owners’ Lien Act.

The signatories of this notice recognize that, if a sworn affidavit is not filed
within 90 days of the time in which the payment to [the interest owner] is due,
the security interest is not perfected and [the interest owner] does not receive a
priority over any perfected security interest in the oil or gas described in this
notice or the proceeds of the oil or gas described in this notice.

Signed by [interest owner]................

(3) Aninstrument filed with the county clerk and recorder that accompanies
the notice filed in subsection (1) is effective as a financing statement recognized
under Title 30, chapter 9A, with or without the signature of the debtor. An
instrument described in this subsection may be terminated in the same manner
as a financing statement under the provisions of Title 30, chapter 9A.

(4) (a) Upon filing of the notice, as provided in this section, the effective date
of the interest owner’s security interest and lien is the date on which the oil or
gas severance occurred.

(b) Except as provided in [section 6(2)] and subsection (4)(c) of this section, a
security interest and lien filed under this section have priority over the rights of
any person whose rights or claims arise or attach to the severed oil or gas for
which the purchase price has not been paid or to the proceeds of oil or gas if the
oil or gas has been sold, including the severed oil or gas or the oil or gas proceeds
that arise or attach between the time the security interest and lien attach and
the time of filing.

(c) The security interest and the lien filed under this section do not have a
priority over the security interest or lien previously created and perfected under
Title 71, chapter 3, part 10, or an operating agreement or other voluntary
agreement for the development and operation of the leasehold.

Section 6. Rights of first purchasers. (1) The following are not affected
by the provisions of [sections 1 through 7] or the filing of any instrument
permitted under [sections 1 through 7]:

(a) transfer of the legal title to oil or gas from an interest owner or operator to
a first purchaser;

(b) ownership of oil or gas before the oil or gas is severed, as reflected by
records affecting real property; or

(c) the right of a first purchaser to take or receive oil or gas under the terms
of a division order or a similar agreement for the sale and purchase of oil or gas.

(2) A first purchaser or purchaser is free to transport oil or gas products out
of the state or to sell oil or gas products without permission or release of a lien
perfected under [section 5].

Section 7. Expiration of lien — enforcement — consolidation —
costs — personal actions — other rights and remedies. (1) A security
interest and lien claimed by an interest owner under [section 3] and perfected
under [section 5] are attached to oil or gas that has not been paid for or to the
proceeds of oil or gas if the oil or gas has been sold. The security interest and lien
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expire 1 year after the date of the filing of the notice of the lien under [section 5]
unless within that year the interest owner files a personal right of action, as
provided in subsection (2), in a court of competent jurisdiction in the county in
which the leasehold is located. The interest owner may request an extension of
the security interest and lien as part of the personal right of action filing.

(2) Any number of persons claiming security interests and liens with respect
to the oil or gas from the same leasehold may join a personal right of action. The
court may consolidate any separate personal rights of action.

(3) The court may allow to the prevailing party costs as provided in 71-3-124
and any money paid for copying or obtaining records filed under [sections 1
through 7].

(4) If the personal right of action is commenced after the filing of an
instrument, as provided in [section 5], the instrument must be considered as a
lien upon the severed oil or gas or on the proceeds from the sale of the severed oil
or gas, if sold, to the extent of the interest owner’s claim for payment of the
amount due the interest owner or the amount of the security interest and lien
recorded under [section 5] by the interest owner. The security interest and lien
may be further enforced as provided in 71-3-124.

(5) The provisions of [sections 1 through 7] do not impair or affect the right of
a person to whom a debt may be due to maintain a personal right of action to
recover the debt against a person who is liable for the debt.

(6) The provisions of [sections 1 through 7] are cumulative to the provisions
of Title 30, chapter 9A, and not a limitation on or a substitution or impairment of
any rights or remedies provided to a creditor against a debtor under Title 30,
chapter 9A.

Section 8. Section 71-3-124, MCA, is amended to read:

“71-3-124. Filing costs and attorney fees to be recovered on
foreclosure of liens — offer of judgment. (1) In an action to foreclose any of
the liens provided for bypart in Title 71, chapter 3, part 3, 4, 5, 6, 8, or 10 of-this
ehapter or [sections 1 through 7], the court shall allow as costs the money paid
and attorney fees incurred for filing and recording the lien and reasonable
attorney fees in the district and supreme courts. The costs and attorney fees
must be allowed to each claimant whose lien is established, and the reasonable
attorney fees must be allowed to the defendant against whose property a lien is
claimed if the lien is not established.

(2) In an action to foreclose any of the liens provided for bypaxt in Title 71,
chapter 3, part 3, 4, 5, 6, 8, or 10 ef-this-ehapter or [sections 1 through 7], a
defendant may make an offer of judgment as authorized in Rule 68, M.R.Civ.P.
If the lienholder rejects the offer to allow judgment to be taken against the
defendant and the lienholder obtains a judgment that is not more favorable than
the offer, the lienholder shall, in addition to the costs allowed under Rule 68,
M.R.Civ.P., pay the attorney fees incurred after the offer is made.”

Section 9. Section 71-3-1002, MCA, is amended to read:

“71-3-1002. Lien for labor and materials furnished for use on
leasehold for oil and gas purposes or pipelines — exceptions. (1) Any
person, corporation, or partnership whieh-shall that under eentraet; expressed
or implied; contract with the owner of any leasehold for oil and gas purposes or
the owner of any gas pipe or oil pipeline or with the trustee or agent of sueh the
owner;perform performs labor or furnish furnishes material or services used in
the digging, drilling, torpedoing, completing, operating, or repairing of any oil or
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gas well or oil or gas pipeline or who shalfurnish furnishes any material or
services or perferm performs any labor in constructing or putting together any of
the machinery used in digging, drilling, torpedoing, operating, completing, or
repairing any oil or gas well or oil or gas pipeline, whether or not sueh the
material is incorporated therein into or becomes a part thereof;shall of the oil or
gas well or oil or gas pipeline, may have a lien for the amount due therefor,
including associated transportation and mileage charges eenneeted-therewith
and interest from the date the same amount was due, upon:

(a) the whole of sueh the leasehold or oil or gas pipeline;;

(b) the appurtenances thereeon,—and-upen on the leasehold or oil or gas
pipeline;

(c) all material owned by the owner of sueh the leasehold or oil or gas pipeline
and used in the digging, drilling, torpedoing, completing, operating, or repairing

of any-sueh the oil or gas well or oil or gas pipeline and-upen;
(d) all oil or gas wells located on sueh the leasehold andupen; and

(e) all 011 or gas produced from sueh the leasehold m&ektheweeeeds%hefeef

sub]ect to the provzszons of[secttons 1 through 7]

(2) Heweverin-the-event If labor is performed for, or materials or services
are furnished to, the owner of the working interest in only a portion of the
acreage covered by a lease, the lien granted herein—shall under subsection (1)
must be restricted to sueh the portion of the acreage that is covered by the lease.

(3) Fhe A lien herein granted shall under subsection (1) does not extend to
any royalty interests, overriding royalty interests, or oil payments created prior
to the date the first item of material or services are furnished or the date the first
labor is performed.”

Section 10. Section 71-3-1011, MCA, is amended to read:

“71-3-1011. Notice to purchaser of oil and gas. (1) Anythinginthispart
to-the-eontrary netwithstandingany Any lien claimed by—virtue-of under this
part }ﬂseﬁa%&s&ema{fexteﬂd that extends to 011 or gas or the proceeds of the sale
ol o1l or gas shall not be effective against any purchase is
subject to the provisions of[sectwns ] through 7] and must meet the requzrements
of subsection (2) of this section before taking effect. unti-written

(2) (a) Written notice of steh a claim hasbeen must be delivered to sueh a
purchaser at his the purchaser’s residence or principal place of business. Sueh A
notice shall must state the name of the claimant, his the claimant’s address, the
amount for which the lien is claimed, and a description of the interest upon
which the lien is claimed. Sueh The notice shall must be delivered personally to
the purchaser or by registered or certified letter deposited in the United States
mail.

(b) Until sueh the notice is delivered as abeve provided in subsection (2)(a),
ne-steh a purchaser shall-be is not liable to the claimant for any oil or gas
produced frem%heﬂﬂtefes% upon whlch the lienis clalmed or money from the sale
ofproceeds here

of the ozl or gas upon whtch the lten is clazmed

of delivery of such written notice

Sueh A purchaser shall withhold payments for sueh oil or gas runs to the extent
of the lien amount being claimed until delivery of notice in writing that the claim
has been paid.”
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Section 11. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell Chippewa tribe.

Section 12. Codification instruction. [Sections 1 through 7] are
intended to be codified as an integral part of Title 71, chapter 3, and the
provisions of Title 71, chapter 3, apply to [sections 1 through 7].

Section 13. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before
[the effective date of this act].

Approved April 27, 2009

CHAPTER NO. 368
[SB 464]

AN ACT PROHIBITING A PERSON CONDUCTING A REMEDIAL ACTION
FROM INCLUDING A COVENANT NOT TO SUE IN A CONTRACT WITH A
PROPERTY OWNER; PROVIDING CERTAIN EXCEPTIONS;
ESTABLISHING A CIVIL PENALTY; AND PROVIDING AN EFFECTIVE
DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Prohibition of covenant not to sue — exceptions. (1)
Except as provided in subsections (2) and (3), a person may not include a
covenant not to sue in a contract with a property owner for remedial action of a
listed site.

(2) A contract between a property owner and a person conducting a remedial
action on a listed site may, by mutual agreement, include a covenant not to sue if
the person conducting the remedial action has:

(a) provided the property owner with a copy of a plan approved by the
department or the United States environmental protection agency describing
all of the remedial actions that will occur on the property owner’s land; and

(b) held a public meeting in the county where the listed site is located to
collect public comment on the remedial action plan.

(3) This section does not apply to contracts or access agreements in which
remuneration of at least $1,000 is a part of the contract or access agreement.

(4) As used in this section, the following definitions apply:

(a) “Department” means the department of environmental quality provided
for in 2-15-3501.

(b) “Listed site” means one or more tracts of land, buildings, structures, or
other facilities containing a hazardous or deleterious substance that have been
listed by the department pursuant to Title 75, chapter 10, part 7, or placed on
the national priorities list pursuant to 42 U.S.C. 9601, et seq.

Section 2. Civil penalty. (1) A district court may assess a civil penalty of
not more than $1,000 per day upon a person that violates the provisions of
[section 1].

(2) An action under this section is not a bar to enforcement by injunction or
other appropriate civil remedy.

(3) The penalty provided for in subsection (1) is recoverable in an action
brought by the property owner. The action must be filed in the district court of
the county in which the violation occurred.
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Section 3. Codification instruction. [Sections 1 and 2] are intended to be
codified as an integral part of Title 75, chapter 10, and the provisions of Title 75,
chapter 10, apply to [sections 1 and 2].

Section 4. Effective date. [This act] is effective July 1, 2009.
Section 5. Applicability. [This act] applies to covenants and agreements
entered into on or after [the effective date of this act].

Approved April 27, 2009

CHAPTER NO. 369
[HB 4]

AN ACT APPROPRIATING MONEY THAT WOULD USUALLY BE
APPROPRIATED BY BUDGET AMENDMENT TO VARIOUS STATE
AGENCIES FOR THE FISCAL YEAR ENDING JUNE 30, 2009; PROVIDING
THAT CERTAIN APPROPRIATIONS CONTINUE INTO STATE AND
FEDERAL FISCAL YEARS 2010 AND 2011; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Time limits. The appropriations contained in [section 2] are
intended to provide necessary expenditures for the years for which the
appropriations are made. The unspent balance of an appropriation reverts to
the fund from which it was appropriated upon conclusion of the final fiscal year
for which its expenditures are authorized by [sections 1 and 2].

Section 2. Appropriations. The following money is appropriated, subject
to the terms and conditions of [sections 1 and 2]:

Agency and Program
Judicial Branch
Supreme Court Operations

All remaining fiscal year 2009 federal budget amendment authority for the
2008 court improvement training and the 2008 court improvement data share is
authorized to continue into federal fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
2009 court improvement training grant and the 2009 court improvement data
share grant is authorized to continue into federal fiscal year 2011.

District Court Operations

All remaining fiscal year 2009 federal budget amendment authority for the
adult drug treatment court grant in the 7th Judicial District and the drug court
grant for 10 other district courts is authorized to continue into state fiscal year
2011.

Secretary of State
Business and Government Services

All remaining fiscal year 2009 federal budget amendment authority for help
America vote and the help America vote part II grant is authorized to continue
into federal fiscal year 2011.

Crime Control Division
Justice System Support Services
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All remaining fiscal year 2009 federal budget amendment authority for the
crime prevention grant is authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
anti-gang initiative grant is authorized to continue into federal fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
project safe neighborhoods grant is authorized to continue into federal fiscal
year 2011.

Department of Justice
Office of Consumer Protection
Solomon arbitration settlement FY 2009 $6,000 State Special

All remaining fiscal year 2009 state special budget amendment authority for
the solomon arbitration settlement is authorized to continue into federal fiscal
year 2009.

Highway Patrol Division

All remaining fiscal year 2009 federal budget amendment authority for the
Rocky Mountain high intensity drug trafficking area grant is authorized to
continue into state fiscal year 2010.

Division of Criminal Investigations

Internet crimes against children
task force FY 2009 $8,000 Federal

Forensic Science Division

All remaining fiscal year 2009 federal budget amendment authority for the
forensic science DNA backlog reduction grant is authorized to continue into
state fiscal year 2010.

Motor Vehicle Division

Commercial driver’s license information
system modernization program FY 2009 $479,546 Federal

All remaining fiscal year 2009 federal budget amendment authority for the
commercial driver’s license information system modernization program is
authorized to continue into state fiscal year 2011.

Montana Arts Council
Promotion of the Arts

Montana current partnership
agreement FY 2009 $155,057 Federal

All remaining fiscal year 2009 federal budget amendment authority for the
Montana current partnership agreement is authorized to continue into state
fiscal year 2010.

Library Commission
Statewide Library Resources

All remaining fiscal year 2009 federal budget amendment authority for
archiving, distribution, and development of natural resources geographic
information for the natural resources conservation service is authorized to
continue into state fiscal year 2010.

Historical Society

Research Center

Museum and library services grant FY 2009  $2,987 Federal
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All remaining fiscal year 2009 federal budget amendment authority for the
museum and library services grant is authorized to continue into state fiscal
year 2010.

Education
Obscene in the extreme FY 2009 $638 Federal

All remaining fiscal year 2009 federal budget amendment authority for the
teaching with primary sources enhancement grant is authorized to continue
into state fiscal year 2010.

Historic Preservation Program

All remaining fiscal year 2009 federal budget amendment authority for the
preserve America III grant for heritage and preservation networking for
increased tourism across Montana and the natural resources conservation
service grant for continued access of cultural resource databasesis authorized to
continue into state fiscal year 2010.

Department of Fish, Wildlife, and Parks
Fisheries Division

Westslope cutthroat trout
restoration FY 2009 $25,068 Federal

All remaining fiscal year 2009 federal budget amendment authority for the
prevention of aquatic nuisance species boat inspections grant, the Big Hole
arctic grayling landowner outreach and technical assistance grant, the
Montana aquatic nuisance species management plan grant, and the grant for a
conservation geneticist to provide expertise and assistance to staff to determine
parental origin, genetic health, and population sizes of various breeds of trout
and pallid sturgeon is authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
westslope cutthroat trout restoration grant, the Goose Creek renovation grant,
and the inventory of water diversions in western Montana grant is authorized to
continue into state fiscal year 2011.

All remaining fiscal year 2009 federal budget amendment authority for the
upper Missouri River basin pallid sturgeon study is authorized to continue into
federal fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
westslope cutthroat management plan for the Smith River, the westslope
cutthroat trout restoration plan on the Helena national forest streams, the
grant for the westslope cutthroat trout recovery efforts in the Elkhorn
mountains and upper Missouri River drainage, the Republican Canal fish
screens grant, the arctic grayling recovery and Big Hole River habitat
restoration grant, and the Hedge Canal fish screens grant is authorized to
continue into federal fiscal year 2011.

Enforcement Division

All remaining fiscal year 2009 federal budget amendment authority for the
Tip-Montana grant is authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for
Tip-Montana dispatchersis authorized to continue into federal fiscal year 2011.

Wildlife Division

All remaining fiscal year 2009 federal budget amendment authority for the
long-term integrity of the northern Yellowstone winter range grant and the
Kootenai Tribe subgrant is authorized to continue into state fiscal year 2010.
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All remaining fiscal year 2009 federal budget amendment authority for the
wolf recovery plan in Montana, the swift fox population census grant, and the
Yellowstone grizzly bear conservation strategy implementation project grant is
authorized to continue into state fiscal year 2011.

All remaining fiscal year 2009 federal budget amendment authority for the
development of projects to restore, protect, and enhance wetland areas in
northeastern Montana, the Montana forest legacy program grant, the grizzly
bear work in western Montana grant, the grant to trap, collar, and monitor
grizzly bears and their activities on land within and adjacent to the northern
continental divide ecosystem, and the grant to monitor avian influenza is
authorized to continue into federal fiscal year 2011.

Parks Division

All remaining fiscal year 2009 federal budget amendment authority for the
Blackfoot River recreation management partnership grant and the grant for
management of commercial, competitive, and organized group activities on
public land and related water resources within the Madison River corridor is
authorized to continue into federal fiscal year 2011.

Capital Outlay Program

All remaining fiscal year 2009 federal budget amendment authority for the
development and construction of ecologically sound fish screens is authorized to
continue into federal fiscal year 2011.

Management and Finance

All remaining fiscal year 2009 federal budget amendment authority for the
documentation of the agricultural and timber sectors of Montana’s economy
grant and the Blackfoot River easement grant is authorized to continue into
state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
improvement of interagency coordination and management of fish and wildlife
resources across southeastern Montana is authorized to continue into federal
fiscal year 2011.

Department of Environmental Quality
Central Management Program
All remaining fiscal year 2009 federal budget amendment authority for the
exchange network grant is authorized to continue into federal fiscal year 2010.
Remediation Division
Environmental Quality Protection Fund

Burlington Northern Santa Fe
Livingston cleanup site FY 2009 $500,000 State Special

All remaining fiscal year 2009 federal budget amendment authority for the
Libby/Troy asbestos project is authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
documenting and finalizing of site workloads resulting in the closure of many
underground leaking storage tank sites and the grant to incorporate
collaborative methods to reduce the quantity of contaminated water
discharging from the Anaconda mine workings into Belt Creek is authorized to
continue into federal fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
abandoned mine lands program and the great divide sand tailings project is
authorized to continue into federal fiscal year 2011.
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Permitting and Compliance Division

All remaining fiscal year 2009 federal budget amendment authority for the
counter-terror grant and the underground storage tank operator training
program is authorized to continue into state fiscal year 2010.

Department of Transportation
General Operations Program

All remaining fiscal year 2009 federal budget amendment authority for the
Pacific Region joint and cooperative project is authorized to continue into state
fiscal year 2010.

Highways and Engineering Division
All remaining fiscal year 2009 federal budget amendment authority for the

Montana height modernization program is authorized to continue into federal
fiscal year 2011.

Aeronautics Program

All remaining fiscal year 2009 federal budget amendment authority for the
small community air service development grant is authorized to continue into
the state fiscal year 2011.

Department of Livestock
Centralized Services Program

All remaining fiscal year 2009 dedicated private funds budget amendment
authority for the compensation to livestock owners for losses of livestock due to
wolf predation is authorized to continue into federal fiscal year 2011.

Department of Natural Resources and Conservation
Oil and Gas Conservation Division

Underground injection control
class II grant FY 2009 $41,880 Federal

All remaining fiscal year 2009 federal budget amendment authority for the
underground injection control class II grant is authorized to continue into
federal fiscal year 2009.

Water Resources Division

All remaining fiscal year 2009 federal budget amendment authority for the
Willow Creek dam breach analysis reports, the cooperative technical partners
grant, the Milk River water conservation planning and implementation plan,
the development of a digital flood insurance rate map for Lewis and Clark
County, the completion of the digital flood insurance rate map for Cascade
County, and the design and construction of the main canal siphon replacement
for the East Fork of Rock Creek Dam and Reservoir is authorized to continue
into state fiscal year 2010.

Forestry/Trust Lands
Bureau of land management

prescribed burning activities FY 2009 $1,584 Federal
Hazardous fuel reduction work on

adjacent nonfederal lands FY 2009 $2,000,000 Federal

All remaining fiscal year 2009 federal budget amendment authority for
bureau of land management prescribed burning activities, federal forest service
prescribed burning activities, maintenance and repairs on the Richards Peak
lookout, inspection of fire suppression equipment, audit and contractor
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training, the review of proposals submitted under various equipment
solicitations, seasonal employee firefighting training on prescribed burning
activities, and the water handling equipment inspections grant is authorized to
continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for
hazardous fuel reduction work, aviation equipment, and the habitat
conservation plan grant is authorized to continue into federal fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
forest restoration grant is authorized to continue into state fiscal year 2011.

All remaining fiscal year 2009 federal budget amendment authority for the
northwestern Montana prescribed burn assistance grant, the southwestern
Montana prescribed burn assistance grant, the hazardous fuel reduction work
on nonfederal lands adjacent to national forest lands, the state fire assistance
and general forest health assistance grant, and the local government fire
personnel training grant is authorized to continue into federal fiscal year 2011.

Department of Administration

Information Technical Services Division

All remaining fiscal year 2009 federal budget amendment authority for the
purchase of enhanced technology for tribal and urban E911 phone systems is
authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the

interoperability Montana project is authorized to continue into federal fiscal
year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
grant to establish a control database containing public land survey system
corner control information is authorized to continue into federal fiscal year
2011.

Department of Agriculture
Agricultural Development

All remaining fiscal year 2009 federal budget amendment authority for the
grant to enhance the competitiveness of Montana specialty crops is authorized
to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
specialty crop block grant is authorized to continue into state fiscal year 2011.
Department of Corrections

Montana Correctional Enterprise Program

All remaining fiscal year 2009 federal budget amendment authority for
postsecondary education programs to assist and encourage incarcerated
individuals to acquire education and job skills and for related services is
authorized to continue into federal fiscal year 2010.

Department of Commerce
Community Development Program

All remaining fiscal year 2009 federal budget amendment authority for the
community development disaster block grant is authorized to continue into
state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
neighborhood stabilization program grant is authorized to continue into federal
fiscal year 2011.
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Housing Division
All remaining fiscal year 2009 federal budget amendment authority for the
foreclosure mitigation grant is authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
grant to address chronic homelessness in Cascade, Flathead, and Yellowstone
Counties is authorized to continue into state fiscal year 2011.

Department of Labor and Industry
Workforce Services Division

All remaining fiscal year 2009 federal budget amendment authority for the
Stimson Lumber dislocated workers national emergency grant, the workforce
incentive grant, and the workforce innovation regional economic development
grant is authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
Flathead County dislocated workers national emergency grant is authorized to
continue into federal fiscal year 2010.

Unemployment Insurance Division

Additional unemployment insurance
administration and emergency
unemployment compensation
grant FY 2009 $907,025 Federal

All remaining fiscal year 2009 federal budget amendment authority for the
emergency unemployment compensation grant is authorized to continue into
state fiscal year 2011.

All remaining fiscal year 2009 federal budget amendment authority for the
additional unemployment insurance administration and emergency
unemployment compensation grant is authorized to continue into federal fiscal
year 2011.

Department of Military Affairs
Army National Guard Program

All remaining fiscal year 2009 federal budget amendment authority for the
unexploded ordnance work at the Limestone Hills training area is authorized to
continue into federal fiscal year 2011.

Disaster and Emergency Services

2008 predisaster mitigation
competitive grant FY 2009 $335,637 Federal

All remaining fiscal year 2009 federal budget amendment authority for the
2005 predisaster mitigation competitive grant, the 2007 buffer zone protection
program, and the homeland security strategy implementation grant is
authorized to continue into state fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
2007 predisaster mitigation competitive grant, the improvement of
interoperable emergency communications grant, and the public safety
interoperable communications grant is authorized to continue into federal fiscal
year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
2008 predisaster mitigation competitive grant, the 2008 operation stonegarden
grant, the homeland security strategy grant, and the 2008 buffer zone
protection program grant is authorized to continue into federal fiscal year 2011.
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Department of Public Health and Human Services
Human and Community Services

All remaining fiscal year 2009 federal budget amendment authority for the
home heating and weatherization program and the development and
implementation of a paperless food stamp case file system and online food stamp
application system is authorized to continue into federal fiscal year 2010.

All remaining fiscal year 2009 federal budget amendment authority for the
food stamp performance bonus grant is authorized to continue into federal fiscal
year 2011.

Director’s Office

All remaining fiscal year 2009 federal budget amendment authority for the
Medicaid infrastructure grant is authorized to continue into state fiscal year
2011.

Quality Assurance Division

All remaining fiscal year 2009 federal budget amendment authority for the
medicaid transform grant is authorized to continue into state fiscal year 2010.

Addictive and Mental Disorders Division

Submission of substance abuse client
data for treatment admissions
and discharges grant FY 2009 $150,000 Federal

All remaining fiscal year 2009 federal budget amendment authority for the

submission of substance abuse client data for treatment admissions and
discharges grant is authorized to continue into state fiscal year 2010.

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2009

CHAPTER NO. 370
[HB 6]

AN ACT IMPLEMENTING THE RENEWABLE RESOURCE GRANT AND
LOAN PROGRAM; APPROPRIATING MONEY TO THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION FOR GRANTS UNDER
THE RENEWABLE RESOURCE GRANT AND LOAN PROGRAM;
PRIORITIZING GRANTS AND AMOUNTS; ESTABLISHING CONDITIONS
FOR GRANTS; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriations from natural resources projects state
special revenue account. (1) There is appropriated from the natural
resources projects state special revenue account established in 15-38-302 to the
department of natural resources and conservation up to:

(a) $100,000 to be used for emergency projects;

(b) $800,000 to be used for planning grants to be awarded by the department
over the course of the biennium;

(c) $300,000 to be used for irrigation development grants to be awarded by
the department over the course of the biennium; and

(d) $50,000 to be used for water project private grants to be awarded by the
department over the course of the biennium.
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(2) There is appropriated from the natural resources projects state special
revenue account established in 15-38-302 to the department of natural
resources and conservation $8,654,593 that is available in the natural resources
projects state special revenue account for grants to political subdivisions and
local governments during the 2011 biennium. The funds in this section must be
awarded by the department to the named entities for the described purposes
and in the described grant amounts set out in subsection (3), subject to the
conditions set forth in [sections 1 through 3] and the contingencies described in
the renewable resource grant and loan program January 2009 report to the 61st
legislature. The legislature, pursuant to 85-1-605, approves the grants listed in
subsection (3), with grants to be made in the order indicated in the prioritized
list of projects and activities. Funds must be awarded up to the amounts
approved in this section in the following order of priority until available funds
are expended. Funds not accepted or used by higher-ranked projects must be
provided for projects farther down the priority list that would not otherwise
receive funding. Any remaining project funds may be used for any renewable
resource program projects authorized under this section or for reclamation and
development program projects authorized by the 61st legislature in House Bill
No. 7. With the exception of planning grants, any projects that are funded by the
reclamation and development grants program may not be funded under
[sections 1 through 3].

(3) The following are the prioritized grant projects:
RENEWABLE RESOURCE GRANT AND LOAN PROGRAM
Applicant/Project Grant Amount
Dutton, Town of

(Dutton Wastewater System Improvements) $100,000
Philipsburg, Town of

(Philipsburg Wastewater System Improvements) $100,000
Upper Lower River Road Water and Sewer District

(Upper Lower River Road Phase 3 Water and

Wastewater System Improvements) $100,000
Fort Peck Tribes

(Fort Peck Tribes Lateral L.-56 Rehabilitation Project) $100,000
Bitterroot Irrigation District

(Bitterroot Irrigation District Siphon 1: Phase 1) $100,000
Milk River Irrigation Project

(Milk River Systemwide Geolrrigation Mapping Project) $65,004

Big Sandy, Town of
(Big Sandy Wastewater Improvement Project) $100,000
Beaverhead Conservation District

(Big Hole Spring Creek Kalsta Spring Creek Water

Quality Enhancement) $97,485
Montana Department of Natural Resources and
Conservation — Water Resources Division

(Ruby Dam Rehabilitation Project) $100,000
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Nashua, Town of

(Nashua Water System Improvements) $100,000
Hysham Irrigation District

(Pump Station Electrical Improvements Project) $100,000
Yellowstone County

(West Billings Flood Control and Groundwater Recharge Study) ~ $100,000
Clinton Irrigation District

(Main Canal Rehabilitation Project) $99,610
Hardin, City of

(Hardin Wastewater System Improvements) $100,000
Lewistown, City of

(Lewistown Wastewater System Improvements) $100,000
Winifred, Town of

(Winifred Wastewater System Improvements) $100,000
Gildford County Water and Sewer District

(Gildford Wastewater System Improvements) $100,000
Melstone, Town of

(Melstone Water System Improvements) $100,000
Hysham Irrigation District

(Flow Monitoring/Data Transfer Project) $100,000
Choteau, City of

(Choteau Wastewater System Improvements) $100,000
Wolf Creek County Water and Sewer District

(Wolf Creek Wastewater System Improvements) $100,000
Lower Musselshell Conservation District

(Lost Horse Creek Siphon Pipeline Rehabilitation) $100,000
Whitefish, City of

(Whitefish Wastewater System Improvements) $100,000

Gardiner-Park County Water and Sewer District
(Gardiner Wastewater System Improvements) $100,000

Department of Natural Resources and Conservation —
Water Resources Division

(Twodot Canal Rehabilitation Project) $100,000
Cascade, Town of
(Cascade Water System Improvements) $100,000

Sweet Grass County Conservation District

(Post-Kellogg Diversion Structure Infrastructure Rehabilitation) $100,000
Wibaux, Town of

(Wibaux Wastewater System Improvements) $100,000
Ravalli County Environmental Health

(Bitterroot Valley Septic Systems Impact Evaluation Model) $100,000
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Bynum Teton County Water and Sewer District
(Bynum Water System Improvements)

Lake County
(Lake County Mapping Project)

Ravalli County
(Ravalli County Phase IT Mapping)

Judith Gap, Town of

(Judith Gap Water and Wastewater System Improvements)

Crow Tribe

(Crow Agency Wastewater System Improvements Phase ITIA)

Stevensville, Town of

(Stevensville Wastewater Improvements Project)
Flathead County

(Bigfork Stormwater System Improvements)
Kevin, Town of

(Kevin Water System Improvements)
Em-Kayan Village Water and Sewer District

(Em-Kayan Village Water System Improvements)
Broadview, Town of

(Broadview Water System Improvements)

Department of Natural Resources and Conservation —
Water Resources Division

(Deadman’s Basin Terminal Outlet Replacement Project)
Big Horn Conservation District
(Water Reservations Efficiencies)

Department of Natural Resources and Conservation —
Water Resources Division

(Martinsdale Reservoir Dam Drain Project)
Loma County Water and Sewer District

(Loma Water System Improvements)
Woods Bay Homesites WSD

(Woods Bay WW System Improvements)
Sheaver’s Creek Water and Sewer District

(Sheaver’s Creek Wastewater System Improvements)
Bozeman, City of

(Hyalite Creek Source Water Protection Barrier Project)
Greater Woods Bay Sewer District

(Greater Woods Bay Wastewater System Improvements)
Virginia City, Town of

(Virginia City Wastewater System Improvements)

2422

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$33,706

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000
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Helena Valley Irrigation District

(Helena Valley Irrigation District Main Canal Lining Project)
Flathead County

(Flathead Regional Wastewater Management Group)
North Baker Water and Sewer District

(North Baker Wastewater System Improvements)
Valier, Town of

(Valier Water System Improvements)
Flathead Joint Board of Control

(Flathead Joint Board of Control Jocko K Canal Lining)
Sweet Grass County

(Yellowstone Greycliff Study)
Cut Bank, City of

(Cut Bank Water System Improvements)
Confederated Salish and Kootenai Tribes

(Upper Jocko S Canal Lining Project)
St. Ignatius, Town of

(St. Ignatius Water System Improvements)
Missoula County

Ch. 370

$100,000

$89,993

$100,000

$100,000

$100,000

$80,000

$100,000

$100,000

$100,000

(Lewis and Clark Subdivision RSID Water System Improvements) $100,000

Bridger Pines County Water and Sewer District
(Bridger Pines Wastewater System Improvements)
Ennis, Town of
(Ennis Water System Improvements)
Laurel, City of
(Laurel Water System Improvements)
Fort Smith Water and Sewer District
(Fort Smith Water System Improvements)
Troy, City of
(Troy Water System Improvements)

Department of Natural Resources and Conservation —
Water Resources Division

(Nevada Creek Canal Design and Construction Project)
Granite County

(Granite County Solid Waste Improvements)
Harlowton, City of

(Harlowton Water System Improvements)
Jette Meadows Water and Sewer District

(Jette Meadows Water System Improvements)
Homestead Acres County Water and Sewer District

(Homestead Acres Water System Improvements)

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000
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South Chester Water District

(South Chester Water System Improvements)
Bigfork Water and Sewer District

(Bigfork Wastewater System Improvements)
Greenacres County Water and Sewer District

(Greenacres Water System Improvements)
Livingston, City of

(Livingston Anaerobic Digester Improvements and Composting)
Eureka, Town of

(Eureka Water System Improvements)
Manhattan, Town of

(Manhattan Water System Improvements)
Stevensville, Town of

(Stevensville Water System Improvements)
Buffalo Rapids Project District IT

(Conversion of Laterals 2.9/7.6 to Pipeline)
Flathead Basin Commission

(Mapping the Impacts of Septic Systems: A Shallow
Ground Water Study)

Daly Ditches Irrigation District

(Hedge Canal Diversion Dam Replacement)
Fort Shaw Irrigation District

(Water Quality and Quantity Improvement)
East Bench Irrigation District

(East Bench Irrigation District Sweetwater Seepage
Area Canal Lining)

Montana State University — Montana Watercourse

(Watershed Education for Real Estate Agents)
Shelby, City of

(Shelby Wastewater System Improvements)
Buffalo Rapids Project District IT

(Fish Screen Buffalo Rapids Irrigation District)
Sweet Grass County Water and Sewer District

(Sweet Grass Water System Improvements)
Gore Hill County Water District

(Gore Hill Water System Improvements)
Whitefish County Water and Sewer District

(Investigation of Septic Leachate to Littoral Areas
of Whitefish Lake)

Richland County Conservation District
(Lower Yellowstone Ground Water Reservation)
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$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$19,333

$100,000

$100,000

$100,000

$100,000

$70,000

$100,000



2425 MONTANA SESSION LAWS 2009 Ch. 370

Montana State University — Montana Water Center

(Decisionmaker’s Guide to Montana’s Water) $99,462
Ronan, City of

(Ronan Water System Improvements) $100,000

(4) For grant projects for which the department of natural resources and
conservation also has recommended a loan, the authorization for the loan is
contained in House Bill No. 8.

(5) There is appropriated from the natural resources projects state special
revenue account established in 15-38-302 to the department of natural
resources and conservation up to $2.1 million that is available in the natural
resources projects state special revenue account for renewable resource grants
approved by the 60th legislature. The treasure state endowment program shall
reduce its grant to the department of natural resources and conservation by the
amount expended under this subsection.

(6) To the entities listed in this section, this appropriation constitutes a valid
obligation of these funds for purposes of encumbering the funds within the 2011
biennium pursuant to 17-7-302.

Section 2. Conditions of grants. Disbursement of funds under [sections 1
through 3] for grants is subject to the following conditions that must be met by
project sponsors:

(1) approval of a scope of work and budget for the project by the department
of natural resources and conservation. Changes in the project scope of work or
budget that reduce the public or natural resource benefits as presented in
department reports and applicant testimony to the 61st legislature may result
in the proportional reduction in grant amount.

(2) documented commitment of other funds required for project completion;

(3) satisfactory completion of conditions described in the recommendation
section of the project narrative in the renewable resource grant and loan
program project recommendations and biennium report submitted to the 61st
legislature for the 2011 biennium or, in the case of emergency applications,
conditions specified at the time of written notification of approved grant
authority;

(4) execution of a grant agreement with the department; and

(5) accomplishment of other specific requirements considered necessary by
the department to accomplish the purpose of the grant as evidenced from the
application to the department or from the proposal to the legislature.

Section 3. Appropriations established. For any entity of state
government that receives a grant under [sections 1 and 2], an appropriation is
established for the amount of the grant listed in [section 1(3)]. Grants to state
entities from prior bienniums are reauthorized for completion of contract work.

Section 4. Review of previously authorized grants. Recipients of
renewable resource grants authorized by previous legislatures that have not
completed startup conditions must be notified by the department of natural
resources and conservation that the legislature, at the next regular session, will
review renewable resource grants to determine if the commitment of the
renewable resource grant should be withdrawn.

Section 5. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell Chippewa tribe.
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Section 6. Coordination instruction. If the total transfers for the
renewable resource grants and loans water projects in section 51-F, item 5, of
House Bill No. 645 is reduced below a total of $4,148,796, then the appropriation
of $8,654,593 from the natural resources projects state special revenue account
for grants to political subdivisions and local governments in [section 1 of this act]
is reduced by a like amount.

Section 7. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 8. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2009

CHAPTER NO. 371
[HB 7]

AN ACT APPROPRIATING MONEY TO THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION FOR GRANTS FOR DESIGNATED
PROJECTS UNDER THE RECLAMATION AND DEVELOPMENT GRANTS
PROGRAM; PRIORITIZING GRANTS AND AMOUNTS; ESTABLISHING
CONDITIONS FOR GRANTS; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriations for reclamation and development grants.
(1) There is appropriated to the department of natural resources and
conservation from the natural resources projects state special revenue account,
established in 15-38-302, up to $800,000 to be used for planning reclamation and
development grants to be awarded by the department over the course of the
2011 biennium.

(2) The amount of $6,227,122 is appropriated to the department of natural
resources and conservation from the natural resources projects state special
revenue account from funds allocated for the purpose of making reclamation
and development grants.

(38) The funds appropriated in subsection (2) must be awarded by the
department to the entities listed in [section 2] for the prescribed purposes and in
the prescribed grant amounts, subject to the conditions provided in [sections 2
through 4].

Section 2. Approved grants and projects. (1) The legislature approves
the grants listed in subsection (2), to be made in the order of priority as indicated
within the following list of projects and activities. If the conditions in [sections 3
and 4] are met, funds must be awarded up to the amounts approved in this
section in order of priority. Funds not accepted by grantees or funds not used by
higher-ranked projects and activities must be provided for projects and
activities lower on the priority list that would not otherwise receive funding.
Any remaining project funds may be used for reclamation and development
planning grants authorized under [section 1] or renewable resource program
projects authorized by the 61st legislature in House Bill No. 6. Descriptions of
the various projects and activities and specific conditions established for each
project and activity are contained within the department of natural resources
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and conservation’s reclamation and development grants program report to the

61st legislature for the 2011 biennium.

(2) The following are the grants program prioritized projects and activities:

Applicant/Project Grant Amount

Montana Board of Oil and Gas Conservation

(2009 Northern District Orphaned Well Plug and
Abandonment and Site Restoration)

(2009 Southern District Orphaned Well Plug and
Abandonment and Site Restoration)

Montana Department of Natural Resources and Conservation
(Reliance Refinery)
Shelby, City of
(Shelby Refinery)
Missoula County
(St. Louis Creek Mine Reclamation)
Montana Department of Environmental Quality
(Spring Meadow Lake Reclamation Project)
Cascade County Commission
(County Shops Remediation of Wood Treatment Preservatives)
Montana Department of Environmental Quality
(McLaren Tailings Reclamation Project)
Lewistown, City of
(Reclamation of Berg Lumber Mill Site)
Ryegate, Town of
(Former Ryegate Conoco)
Park County
(Fleshman Creek Urban Restoration Project)
Butte-Silver Bow City-County Government
(Butte Mining District Reclamation and Protection)
Missoula County
(Ninemile Creek Mining District Reclamation)
Montana Department of Environmental Quality
(Beal Mountain Mine, Waste Rock Dump Soil Cover)
Lewis and Clark Conservation District
(York Gulch Old Amber Mine Reclamation)
Ruby Valley Conservation District
(Big Hole Cooperative Ditch Improvement Project)
Montana Department of Natural Resources and Conservation

(Monitoring Coal-Bed Methane Development Effects on
Surface Water Quality of the Tongue and Powder Rivers)

Flathead Basin Commission
(Flathead Lake Mapping Project)

$300,000

$300,000

$300,000

$300,000

$300,000

$300,000

$300,000

$300,000

$300,000

$259,200

$300,000

$300,000

$200,800

$300,000

$83,207

$239,658

$195,000

$294,977
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Jefferson County

(Ground Water Quality Assessment with Emphasis
on Radionuclides) $300,000

Meagher County Conservation District
(Hydrologic Framework and Water Budget of the

Upper Smith River Watershed) $300,000
Custer County Conservation District
(Yellowstone River Riparian Restoration) $177,881

Cascade County Commission

(Sustainable Water Supplies from the Madison Aquifer,
Central Montana) $286,792

Butte-Silver Bow City-County Government

(Irrigation Demonstration Project for Butte Acidic Mine
Waters — On-Site Treatment and Resource Recovery) $289,607

(3) Ifthe Reliance Refinery Cleanup is fully funded in House Bill No. 2, then
the grant request for the Montana Department of Natural Resources and
Conservation (Reliance Refinery) project in subsection (2) is withdrawn and
$70,000 is granted to the Clark Fork River Basin Task Force for the water
management plan project.

(4) To the entities listed in this section, this appropriation constitutes a valid
obligation of these funds for purposes of encumbering the funds within the 2011
biennium pursuant to 17-7-302.

Section 3. Coordination of fund sources for grants program
projects. A sponsor of a grants program project who has applied for a grant for
that project under both the reclamation and development grants program and
the renewable resource grant and loan program may not receive duplicate
funding.

Section 4. Conditions of grants. Disbursement of grant funds under
[sections 1 through 5] is subject to the following conditions that must be met by
the project sponsor:

(1) A scope of work and budget for the project must be approved by the
department of natural resources and conservation. Reduction in a scope of work
or budget may not affect priority activities or improvements.

(2) Other funds required for project completion must have been committed,
and the commitment must be documented.

(38) The project sponsor shall show satisfactory completion of conditions
described in the recommendation section of the project narrative of the
reclamation and development grants program report to the legislature for the
2011 biennium.

(4) An agreement between the department and the project sponsor must be
executed in a timely manner, taking into consideration any changed conditions
or circumstances that govern the administration and disbursement of funds.

(5) Any other specific requirements considered necessary by the department
must be met to accomplish the purpose of the grant as evidenced from the
application to the department or as defined by the legislature.

Section 5. Other appropriations. There is appropriated to any entity of
state government that receives a grant under [sections 1 through 4] the amount
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of the grant upon award of the grant by the department of natural resources and
conservation. Grants to state entities from a prior biennium are reauthorized
for completion of contract work.

Section 6. Coordination instruction. If the total transfers for the
reclamation and development grants and loans reclamation projects in section
51-F, item 6, of House Bill No. 645 is reduced below a total of $1,794,266, then
the appropriation of $6,227,122 from the natural resources projects state special
revenue account for reclamation and development grants in [section 1 of this
act] is reduced by a like amount.

Section 7. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2009

CHAPTER NO. 372
[HB 8]

AN ACT APPROVING RENEWABLE RESOURCE PROJECTS AND
AUTHORIZING LOANS; REAUTHORIZING RENEWABLE RESOURCE
PROJECTS AUTHORIZED BY THE 60TH LEGISLATURE;
APPROPRIATING MONEY TO THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION FOR LOANS UNDER THE
RENEWABLE RESOURCE GRANT AND LOAN PROGRAM; AUTHORIZING
THE ISSUANCE OF COAL SEVERANCE TAX BONDS; AUTHORIZING THE
CREATION OF A STATE DEBT AND APPROPRIATING COAL SEVERANCE
TAXES FOR DEBT SERVICE; PLACING CERTAIN CONDITIONS UPON
LOANS; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Approval of renewable resource projects and
authorization to provide loans. (1) The legislature finds that the renewable
resource projects listed in this section meet the provisions of 17-5-702. The
department of natural resources and conservation is authorized to make loans
to the political subdivisions of state government and local governments listed in
subsection (2) in amounts not to exceed the loan amounts listed for each project
from the proceeds of the bonds authorized in [section 3].

(2) The interest rate for the projects in this group is 4.5% or the rate at which
the state bonds are sold, whichever is lower, for up to 20 years.

Loan Amount
BITTER ROOT IRRIGATION DISTRICT
Bitter Root Irrigation District Siphon 1: Phase 1 $508,370

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION - WATER RESOURCES DIVISION

Ruby Dam Rehabilitation Project $8,000,000
Deadman’s Basin Terminal Outlet Replacement Project $400,000
Section 2. Projects not completing requirements — projects

reauthorized. (1) The legislature finds that the following renewable resource
projects that were approved by the 60th legislature in Chapter 364, Laws of
2007, may not complete the requirements necessary to obtain the loan funds
prior to June 30, 2009. The projects described in this section are reauthorized.
The department of natural resources and conservation is authorized to make
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loans to the political subdivisions of state government and local governments
listed in subsections (2) and (3) in amounts not to exceed the loan amounts listed
for each project from the proceeds of the bonds authorized in [section 3].

(2) The interest rate for the projects in this group is 3% or the rate at which
the state bonds are sold, whichever is lower, for up to 20 years.

Loan Amount
MILL CREEK IRRIGATION DISTRICT
Mill Lake Dam Rehabilitation $600,000
Refinance Existing Debt or Rehabilitation of Existing Water
or Wastewater Facilities $3,000,000

(3) The interest rate for the project in this group is 3% or the rate at which
the state bonds are sold, whichever is lower, for up to 13 years.

Loan Amount
DALY DITCHES IRRIGATION DISTRICT
Republican Canal Diversion Dam Replacement $268,815

(4) The interest rate for the project in this group is 4.5% or the rate at which
the state bonds are sold, whichever is lower, for up to 30 years.

Loan Amount
SUNSET IRRIGATION DISTRICT
Gravity Flow Irrigation Pipelines $1,465,266

Section 3. Coal severance tax bonds authorized. (1) The legislature
finds that Title 17, chapter 5, part 7, provides for the issuance of coal severance
tax bonds for financing specific approved renewable resource projects as part of
the state renewable resource grant and loan program. Available funds from
previous sales of coal severance tax bonds, plus any additional principal amount
on bonds as may be necessary, pursuant to the conditions in 85-1-605, to fund
emergency loans, as authorized and approved in accordance with 85-1-605(4),
may also be used for the projects approved in [sections 1 through 7]. The board of
examiners is authorized to issue coal severance tax bonds in an amount not to
exceed $20,058,795, of which $13,973,636 is to be used to finance the projects
approved in [sections 1 and 2], $3,468,795 is to be used to finance additional
loans in lieu of grants listed in House Bill No. 6, and up to $2,616,364 is to be
used to establish a reserve for the bonds. Proceeds of the bonds are appropriated
to the department of natural resources and conservation for financing the
projects identified in [sections 1 and 2] and may be used as authorized in
85-1-605(4). Loans made under 85-1-605(4) must bear interest at the rate borne
by the state bonds unless the legislature in a subsequent session provides for a
lower interest rate, in which case the rate must be reduced to the rate specified
by the legislature.

(2) In connection with the issuance of coal severance tax bonds, the board of
examiners may pay the principal and interest on the bonds when due from the
debt service account and in all other respects manage and use the funds within
each special bond account for the benefit of the bonds. The board of examiners
shall exercise its discretion to enhance the marketability of the bonds and to
secure the most advantageous financial arrangements for the state.

(3) Earnings on bond proceeds prior to the completion of any loan must be
allocated to the debt service account to pay the debt service on the bonds during
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this period. Earnings in excess of debt service, if any, must be allocated to the
renewable resource grant and loan program state special revenue account.

(4) Loan repayments from loans financed with coal severance tax bonds are
pledged, dedicated, and appropriated to the debt service account in the state
treasury for the benefit of bonds approved for loans under this section.

Section 4. Conditions ofloans. (1) Disbursement of funds under [sections
1 through 7] for loans is subject to the following conditions that must be met by
project sponsors:

(a) approval of a scope of work and budget for the project by the department
of natural resources and conservation. Reductions in a scope of work or budget
may not affect priority activities or improvements.

(b) documented commitment of other funds required for project completion;

(c) satisfactory completion of conditions described in the recommendations
section of the project narrative in the renewable resource grant and loan
program project evaluations and recommendations report for the biennium;

(d) execution of a loan agreement with the department; and

(e) accomplishment of other specific requirements considered necessary by
the department to accomplish the purpose of the loan as evidenced from the
application to the department or from the proposal to the legislature.

(2) Each sponsor authorized for a loan from coal severance tax bond proceeds
may be required to pay to the department a pro rata share of the bond issuance
costs and the administrative costs incurred by the department to complete the
loan transaction.

Section 5. Private and discount purchase of loans. Loans to political
subdivisions and local government entities and bonds, warrants, and notes
issued in evidence of the loans may be made, purchased by, and sold to the
department of natural resources and conservation at a discount and at a private
negotiated sale, notwithstanding the provisions of any other law applicable to
political subdivisions or local government entities.

Section 6. Appropriations established. For any entity of state
government that receives a loan under [sections 1 through 7], an appropriation
is established for the amount of the loan upon award of the loan by the
department of natural resources and conservation.

Section 7. Creation of state debt — appropriation of coal severance
tax — bonding provisions. (1) Because [section 3] authorizes the creation of a
state debt, a vote of two-thirds of the members of each house is required for
enactment of [section 3].

(2) The legislature, through the enactment of [sections 1 through 7] by a vote
of three-fourths of the members of each house of the legislature, as required by
Article IX, section 5, of the Montana constitution, pledges, dedicates, and
appropriates from the coal severance tax bond fund all money necessary for the
payment of principal and interest not otherwise provided for on the coal
severance tax bonds authorized by [section 3] to be issued pursuant to Title 17,
chapter 5, part 7, and pursuant to the provisions of [sections 1 through 7] and
the general resolution for this bond program that has been adopted by the board
of examiners under the authority provided in Title 17, chapter 5, part 7.

Section 8. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
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invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 9. Effective date. [This act] is effective July 1, 2009.
Approved April 28, 2009

CHAPTER NO. 373
[HB 55]

AN ACT REQUIRING THE YOUTH COURT TO IMPOSE RESTRICTIONS
ON A DELINQUENT YOUTH’S RESIDENCY IF THE YOUTH HAS BEEN
ADJUDICATED FOR A SEXUAL OFFENSE AND HAS BEEN DETERMINED
TO BE A LEVEL 3 SEXUAL OFFENDER; REQUIRING NOTIFICATION TO
SCHOOL DISTRICTS; AMENDING SECTIONS 41-5-215 AND 41-5-1513,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A
RETROACTIVE APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 41-5-215, MCA, is amended to read:

“41-5-215. Youth court and department records — notification of
school. (1) Formal youth court records, including reports of preliminary
inquiries, petitions, motions, other filed pleadings, court findings, verdicts, and
orders and decrees on file with the clerk of court are public records and are open
to public inspection until the records are sealed under 41-5-216.

(2) Social, medical, and psychological records, youth assessment materials,
predispositional studies, and supervision records of probationers are open only
to the following:

(a) the youth court and its professional staff;

(b) representatives of any agency providing supervision and having legal
custody of a youth;

(c) any other person, by order of the court, having a legitimate interest in the
case or in the work of the court;

(d) any court and its probation and other professional staff or the attorney
for a convicted party who had been a party to proceedings in the youth court
when considering the sentence to be imposed upon the party;

(e) the county attorney;

(f) the youth who is the subject of the report or record, after emancipation or
reaching the age of majority;

(g) a member of a county interdisciplinary child information team formed
under 52-2-211 who is not listed in this subsection (2);

(h) members of a local interagency staffing group provided for in 52-2-203,;

(1) persons allowed access to the reports referred to under 45-5-624(7); and

(j) persons allowed access under 42-3-203.

(3) (a) Notwithstanding the requirements of 20-5-321(1)(d) or (1)(e) and
subject to the provisions of subsection (3)(b) of this section, the youth court shall
notify the school district that the youth presently attends or the school district

that the youth has applied to attend of a youth’s suspected drug use or criminal
activity if after an investigation has been completed:

(1) the youth has admitted the allegation or a petition has been filed with the
youth court; and
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(i1) a juvenile probation officer has reason to believe that a youth is currently
involved with drug use or other criminal activity that has a bearing on the safety
of children.

(b) Notification under subsection (3)(a) may not be given for status offenses.

(c¢) In addition to the notice requirements in subsection (3)(a), the youth court
shall provide notice to the superintendent of a school district for a level 3 sexual
offender as provided in 41-5-1513(3).

{e)(d) A school district may not refuse to accept the student if refusal violates
the federal Individuals With Disabilities Education Act or the federal
Americans With Disabilities Act of 1990.

{éb(e) The administrative officials of the school district may enforce school
disciplinary procedures that existed at the time of the admission or
adjudication. The information may not be further disclosed and may not be
made part of the student’s permanent records.

(4) In all cases, a victim is entitled to all information concerning the identity
and disposition of the youth, as provided in 41-5-1416.

(5) The school district may disclose, without consent, personally identifiable
information from an education record of a pupil to the youth court and law
enforcement authorities pertaining to violations of the Montana Youth Court
Act or criminal laws by the pupil. The youth court or law enforcement
authorities receiving the information shall certify in writing to the school
district that the information will not be disclosed to any other party except as
provided under state law without the prior consent of the parent or guardian of
the pupil.

(6) Any part of records information secured from records listed in subsection
(2), when presented to and used by the court in a proceeding under this chapter,
must also be made available to the counsel for the parties to the proceedings.”

Section 2. Section 41-5-1513, MCA, is amended to read:

“41-5-1513. Disposition — delinquent youth — restrictions. (1) If a
youth is found to be a delinquent youth, the youth court may enter its judgment
making one or more of the following dispositions:

(a) any one or more of the dispositions provided in 41-5-1512;

(b) subject to 41-5-1504,41-5-1512(1)(0)(1), and 41-5-1522, commit the youth
to the department for placement in a state youth correctional facility and
recommend to the department that the youth not be released until the youth
reaches 18 years of age. The provisions of 41-5-355 relating to alternative
placements apply to placements under this subsection (1)(b). The court may not
place a youth adjudicated to be a delinquent youth in a state youth correctional
facility for an act that would be a misdemeanor if committed by an adult unless:

(1) the youth committed four or more misdemeanorsin the prior 12 months;

(i1) a psychiatrist or a psychologist licensed by the state or a licensed clinical
professional counselor or a licensed clinical social worker has evaluated the
youth and recommends placement in a state youth correctional facility; and

(i11) the court finds that the youth will present a danger to the public if the
youth is not placed in a state youth correctional facility.

(c) subject to the provisions of subsection €5) (6), require a youth found to be a
delinquent youth, as the result of the commission of an offense that would be a
violent offense, as defined in 46-23-502, if committed by an adult, to register and
remain registered as a violent offender pursuant to Title 46, chapter 23, part 5.



Ch. 373 MONTANA SESSION LAWS 2009 2434

The youth court shall retain jurisdiction in a disposition under this subsection to
ensure registration compliance.

(d) in the case of a delinquent youth who has been adjudicated for a sexual
offense, as defined in 46-23-502, and is required to register as a sexual offender
pursuant to Title 46, chapter 23, part 5, exempt the youth from the duty to
register if the court finds that:

(1) the youth has not previously been found to have committed or been
adjudicated for a sexual offense, as defined in 46-23-502; and

(il) registration is not necessary for protection of the public and that relief
from registration is in the public’s best interest;

(e) in the case of a delinquent youth who is determined by the court to be a
serious juvenile offender, the judge may specify that the youth be placed in a
state youth correctional facility, subject to the provisions of subsection (2), if the
judge finds that the placement is necessary for the protection of the public. The
court may order the department to notify the court within 5 working days before
the proposed release of a youth from a youth correctional facility. Once a youth is
committed to the department for placement in a state youth correctional facility,
the department is responsible for determining an appropriate date of release or
an alternative placement.

(f) impose a fine as authorized by law if the violation alleged would
constitute a criminal offense if committed by an adult.

(2) If a youth has been adjudicated for a sexual offense, as defined in
46-23-502, the youth court shall:

(a) prior to disposition, order a psychosexual evaluation that must comply
with the provisions of 46-18-111;

(b) designate the youth’s risk level pursuant to 46-23-509; and
(c) require completion of sexual offender treatment, and

(d) for a youth designated under this section and 46-23-509 as a level 3
offender, impose upon the youth those restrictions required for adult offenders by
46-18-255(2), unless the youth is approved by the youth court or the department
for placement in a home, program, or facility for delinquent youth. Restrictions
imposed pursuant to this subsection (2)(d) terminate when the jurisdiction of the
youth court terminates pursuant to 41-5-205 unless those restrictions are
terminated sooner by an order of the court. However, if a youth’s case is
transferred to district court pursuant to 41-5-203, 41-5-206, 41-5-208, or
41-5-1605, any remaining part of the restriction imposed pursuant to this
subsection (2)(d) is transferred to the jurisdiction of the district court and the
supervision of the offender is transferred to the department.

(3) For a youth designated under this section and 46-23-509 as a level 3
offender, the youth court if the youth is under the youth court’s jurisdiction or the
department if the youth is under the department’s jurisdiction shall notify in
writing the superintendent of the school district in which the youth is enrolled of
the adjudication, any terms of probation or parole, and the facts of the offense for
which the youth was adjudicated, except the name of the victim, and provide a
copy of the court’s disposition order to the superintendent.

3)(4) The court may not order a local government entity to pay for care,
treatment, intervention, or placement. A court may not order a local
government entity to pay for evaluation and in-state transportation of a youth,
except as provided in 52-5-109.
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4)(5) The court may not order a state government entity to pay for care,
treatment, intervention, placement, or evaluation that results in a deficit in the
annual allocation established for that district under 41-5-130 without approval
from the cost containment review panel.

£6)(6) The duration of registration for a youth who is required to register as a
sexual or violent offender must be as provided in 46-23-506, except that the
court may, based on specific findings of fact, order a lesser duration of
registration.”

Section 3. Effective date. [This act] is effective on passage and approval.

Section 4. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to a delinquent youth, as defined in 41-5-103,
adjudicated for the commission of a sexual offense, as defined in 46-23-502,
before [the effective date of this act] but for whom no disposition has been
ordered pursuant to 41-5-1513.

Approved April 28, 2009

CHAPTER NO. 374
[HB 108]

AN ACT CREATING A CRIME VICTIMS COMPENSATION ACCOUNT;
STATUTORILY APPROPRIATING THE ACCOUNT; PROVIDING THAT
CERTAIN RESTITUTION MONEY PAID BY A CRIMINAL OFFENDER
MUST BE DEPOSITED IN A STATE SPECIAL REVENUE ACCOUNT FOR
CRIME VICTIMS COMPENSATION; AMENDING SECTIONS 17-7-502,
46-18-236, 46-18-241, 46-18-250, 46-18-251, 53-1-107, 53-9-104, 53-9-132,
53-9-133, AND 53-30-132, MCA; AND PROVIDING AN EFFECTIVE DATE
AND A TERMINATION DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Crime victims compensation account. There is an account
in the state special revenue fund for crime victims compensation. The money in
the account is statutorily appropriated, as provided in 17-7-502, to the
department of justice for the purposes provided in this part.

Section 2. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
(3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-120; 5-11-407; 5-13-403; 7-4-2502; 10-1-1202;
10-1-1303; 10-2-603; 10-3-203; 10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-121;
15-1-218; 15-23-706; 15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-39-110;
15-65-121; 15-70-101; 15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212;
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17-3-222;17-3-241;17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410;
19-9-702; 19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604;
19-20-607; 19-21-203; 20-8-107; 20-9-534; 20-9-622; 20-26-1503; 22-3-1004;
23-4-105; 23-4-202; 23-4-204; 23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612;
23-7-301; 23-7-402; 37-43-204; 37-51-501; 39-71-503; 41-5-2011; 42-2-105;
44-1-504; 44-12-206; 44-13-102; 50-4-623; 53-1-109; 53-6-703; [section 1];
53-24-108; 53-24-206; 60-11-115; 61-3-415; 69-3-870; 75-1-1101; 75-5-1108;
75-6-214; 75-11-313; 76-13-150; 77-1-108; 77-2-362; 80-2-222; 80-4-416;
80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115; 90-1-205; 90-3-1003; and
90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to sec.
10, Ch. 360, L. 1999, the inclusion of 19-20-604 terminates when the
amortization period for the teachers’ retirement system’s unfunded liability is
10 years or less; pursuant to sec. 4, Ch. 497, L. 1999, the inclusion of 15-38-202
terminates July 1, 2014; pursuant to sec. 10(2), Ch. 10, Sp. L. May 2000, and
secs. 3 and 6, Ch. 481, L. 2003, the inclusion of 15-35-108 terminates June 30,
2010; pursuant to sec. 17, Ch. 593, L. 2005, the inclusion of 15-31-906 terminates
January 1, 2010; pursuant to sec. 73, Ch. 44, L. 2007, the inclusion of 19-6-410
terminates upon the death of the last recipient eligible under 19-6-709(2) for the
supplemental benefit provided by 19-6-709; and pursuant to sec. 6, Ch. 2, Sp. L.
September 2007, the inclusion of 76-13-150 terminates June 30, 2009.)”

Section 3. Section 46-18-236, MCA, is amended to read:

“46-18-236. Imposition of charge upon conviction or forfeiture —
administration. (1) Except as provided in subsection (2), there must be
imposed by all courts of original jurisdiction on a person upon conviction for any
conduct made criminal by state statute or upon forfeiture of bond or bail a
charge thatisin addition to other taxable court costs, fees, or fines, as follows:

(a) $15 for each misdemeanor charge;
(b) the greater of $20 or 10% of the fine levied for each felony charge; and

(c) an additional $50 for each misdemeanor and felony charge under Title 45,
61-8-401, or 61-8-406.

(2) If a convicting court determines under 46-18-231 and 46-18-232 that the
person is not able to pay the fine and costs or that the person is unable to pay
within a reasonable time, the court shall waive payment of the charge imposed
by this section.

(3) The charges imposed by this section are not fines and must be imposed in
addition to any fine and may not be used in determining the jurisdiction of any
court.

(4) When the payment of a fine is to be made in installments over a period of
time, the charges imposed by this section must be collected from the first
payment made and each subsequent payment as necessary if the first payment
is not sufficient to cover the charges.
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(5) The charges collected under subsection (1), except those collected under
subsections (1)(a) and (1)(b) by a justice’s court, must be deposited with the
appropriate local government finance officer or treasurer. If a city municipal
court or city or town court is the court of original jurisdiction, the charges
collected under subsection (1) must be deposited with the city or town finance
officer or treasurer. If a district court or justice’s court is the court of original
jurisdiction, the charges collected under subsection (1) must be deposited with
the county finance officer or treasurer. If the court of original jurisdiction is a
court within a consolidated city-county government within the meaning of Title
7, chapter 3, the charges collected under subsection (1) must be deposited with
the finance officer or treasurer of the consolidated government.

(6) (a) A city or town finance officer or treasurer may retain the charges
collected under subsections (1)(a) and (1)(b) by a city municipal court or a city or
town court and may use that money for the payment of salaries of the city or
town attorney and deputies.

(b) Each county finance officer or treasurer may retain the charges collected
under subsections (1)(a) and (1)(b) by district courts for crimes committed or
alleged to have been committed within that county. The county finance officer or
treasurer shall use the money for the payment of salaries of its deputy county
attorneys and for the payment of other salaries in the office of the county
attorney, and any funds not needed for those salaries may be used for the
payment of any other county salaries.

(7) (a) Except as provided in subsection (7)(b), each county, city, or town
finance officer or treasurer may retain the charges collected under subsection
(1)(c) for payment of the expenses of a victim and witness advocate program,
including a program operated by a private, nonprofit organization, that
provides the services specified in Title 40, chapter 15, and Title 46, chapter 24,
and that is operated or used by the county, city, or town.

(b) The appropriate county, city, or town finance officer or treasurer shall
deposit $1 of each charge collected under subsection (1)(c) in the collecting
court’s fund for mitigation of administrative costs incurred by the court in the
collection of the charge. The funds deposited under this subsection (7)(b) are not
subject to allocation under 46-18-251.

(c) Except as provided in subsection (7)(b), if the county, city, or town does
not operate or use a victim and witness advocate program, all charges collected
under subsection (1)((:) must be paid to the crime victims compensation and
ass1stance program inthe department of justtce for depostt in the depaiﬁtmeﬁ%ef

mﬁﬁmﬁﬁm&e&ﬂ#}ﬂ&é%ﬂ&ap%e%g—paﬂ—} account provtded for in [sectton
1]

Section 4. Section 46-18-241, MCA, is amended to read:

“46-18-241. Condition of restitution. (1) As provided in 46-18-201, a
sentencing court shall, as part of the sentence, require an offender to make full
restitution to any victim who has sustained pecuniary loss, including a person
suffering an economic loss. The duty to pay full restitution under the sentence
remains with the offender or the offender’s estate until full restitution is paid
and is a condition of any probation or parole.

(2) (a) The court shall require the offender to pay the cost of supervising the
payment of restitution, as provided in 46-18-245, if the offender is able to pay, by
paying an amount equal to 10% of the amount of restitution ordered, but not less
than $5.
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(b) A felony offender shall pay the restitution and cost of supervising the
payment of restitution to the department of corrections until the offender has
fully paid the restitution and the cost of supervising the payment of restitution.
The department shall pay the restitution to the person or entity to whom the
court ordered restitution to be paid, except that if a victim has been compensated
under Title 53, chapter 9, part 1, the restitution must be paid to the crime victims
compensation and assistance program in the department of justice for deposit in
the account provided for in [section 1]. The department may contract with a
government agency or private entity for the collection of the payments for
restitution and the cost of collecting the payments for restitution during the
period following state supervision or state custody of the offender. The
department shall adopt rules to implement this subsection (2)(b).

(¢) In a misdemeanor case, payment of restitution and of the cost of
supervising the payment of restitution must be made to the court until the
offender has fully paid the restitution and the cost of supervising the payment of
restitution. The court shall disburse the money to the entity employing the
person ordered to supervise restitution under 46-18-245, which shall disburse
the restitution to the person or entity to whom the court ordered restitution to be
paid, except that if a victim has been compensated under Title 53, chapter 9, part
1, the restitution must be paid to the crime victims compensation and assistance
program in the department of justice for deposit in the account provided for in
[section 1].

(3) If at any time the court finds that, because of circumstances beyond the
offender’s control, the offender is not able to pay any restitution, the court may
order the offender to perform community service during the time that the
offender is unable to pay. The offender must be given a credit against restitution
due at the rate of the hours of community service times the state minimum wage
in effect at the time that the community service is performed.”

Section 5. Section 46-18-250, MCA, is amended to read:

“46-18-250. Victim’s location unknown — payments to restitution
fund — use of restitution fund. (1) If the location of a victim on whose behalf
restitution is being paid is unknown, the court may order that restitution
payments made on that victim’s behalf be deposited in a fund known as the
county restitution fund. Subject to the availability of money in the fund, if the
location of a victim whose restitution payments were deposited in the county
restitution fund becomes known, the county shall refund to the victim payments
that were deposited in the fund.

(2) Money in the restitution fund may be used to provide payments on behalf
of offenders who are ordered to pay restitution but, duwe—te because of
circumstances beyond their control, are unable to obtain employment or are
unable to obtain employment sufficient to make restitution payments and
sustain themselves and their dependents. The offender may perform
community service, and for each hour of community service performed, the
victim shall must receive an amount equal to the minimum hourly wage from
the county restitution fund. A judge may order an offender to perform
community service work for restitution payments upon a finding that the
offender would not otherwise be able to make restitution payments and that
there are funds available in the county restitution fund for payments to the
victim.

(3) Money in the county restitution fund that is due to a victim under this
part must be paid to the crime victims compensation and assistance program in
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the department of justice for deposit in the state-generalfund account provided
for in [section 1] if payments have been made to or on behalf of the victim from
the state. Payment from the county restitution fund to the crime victims
compensation and assistance program in the department of justice for deposit in
the stategeneral-fund account provided for in [section 1] may be made only from
money paid by the offender who caused the injury or death that resulted in the
payment from the account.”

Section 6. Section 46-18-251, MCA, is amended to read:

“46-18-251. Allocation of fines, costs, restitution, and other charges.
(1) Except as provided in 46-18-236(7)(b), if an a misdemeanor offender is
subjected to any combination of fines, costs, restitution, charges, or other
payments arising out of the same criminal proceeding, money eoHeeted that the
court collects from the offender must be allocated as provided in this section. A
felony offender shall pay restitution to the department of corrections, and other
fines and costs must be paid to the court and allocated as provided in this section.

(2) Except as otherwise provided in 46-18-236(7)(b) and this section, if a
defendant is subject to payment of restitution and any combination of fines,
costs, charges under the provisions of 46-18-236, or other payments, 50% of all
money collected from the defendant must be applied to payment of restitution
and the balance must be applied to other payments in the following order:

(a) payment of charges imposed pursuant to 46-18-236;

(b) payment of supervisory fees imposed pursuant to 46-23-1031;

(c) payment of costs imposed pursuant to 46-18-232 or 46-18-233;

(d) payment of fines imposed pursuant to 46-18-231 or 46-18-233; and

(e) any other payments ordered by the court.

(38) The money applied under subsection (2) to the payment of restitution
must be paid in the following order:

(a) tothe victim until the victim’s unreimbursed pecuniary loss is satisfied;

(b) to the crime victims compensation and assistance program in the
department of justice for deposit in the state-generalfund account provided for
in [section 1] until the state is fully reimbursed for compensation to the victim
provided pursuant to Title 53, chapter 9, part 1;

(c) to any other government agency that has compensated the victim for the
victim’s pecuniary loss; and

(d) to any insurance company that has compensated the victim for the
victim’s pecuniary loss.

(4) If any fines, costs, charges, or other payments remain unpaid after all of
the restitution has been paid, any additional money collected must be applied to
payment of those fines, costs, charges, or other payments. If any restitution
remains unpaid after all of the fines, costs, charges, or other payments have

been paid, any additional money collected must be applied toward payment of
the restitution.”

Section 7. Section 53-1-107, MCA, is amended to read:

“53-1-107. Inmate financial transactions and trust account system.
(1) An inmate of a state prison, as defined in 53-30-101(3)(c)(i) through (3)(c)(ii1)
and (3)(c)(v), shall use the prison inmate trust account system administered by
the department of corrections to send money out of or receive money in the
facility unless the department grants the inmate an exception. The department
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may charge an inmate a minimum fee, not to exceed $2 each month, to
administer the inmate’s account.

(2) The department may, consistent with administrative rules adopted by
the department, use a portion of the funds in an inmate’s account to:

(a) satisfy court-ordered restitution, whether or not restitution is a condition
of probation or parole;

(b) satisfy court-ordered child support;
(c) satisfy court-ordered fines, fees, or costs;

(d) pay for the inmate’s medical and dental expenses and costs of
incarceration; and

(e) pay any other fees, costs, expenses, or monetary sanctions ordered by a
court or imposed by a state prison and pay reasonable claims by a debt collection
or financial institution.

(3) (a) Money taken under subsection (2) for the payment of restitution must
be paid in the following order:

(1) to the victim until the victim’s unreimbursed pecuniary lossis satisfied;

(i1) to the crime victims compensation and assistance program in the
department of justice for deposit in the state-generalfund account provided for
in [section 1] until the state is fully reimbursed for compensation to the victim
provided pursuant to Title 53, chapter 9, part 1;

(iii) to any other government agency that has compensated the victim for the
victim’s pecuniary loss; and

(iv) to any insurance company that has compensated the victim for the
victim’s pecuniary loss.

(b) If there is a balance of money in the inmate’s account after payments
under subsection (2), the department may allow the balance to accumulate in a
savings subaccount for the inmate.

(4) The department shall adopt rules establishing the prison inmate trust
account system and criteria for the use of funds under this section. The rules
must contain clear guidelines regarding the use of funds that ensure payment
under subsection (2) and that inhibit an inmate’s ability to deal in contraband or
illegal acts within or outside the state prison.

(5) An inmate is responsible for the inmate’s medical and dental expenses
and is obligated to repay the department for reasonable costs incurred by the
department for the inmate’s medical and dental expenses. The department may
investigate, identify, take in any manner allowed by law for the satisfaction of a
judgment, and use to pay the inmate’s medical and dental expenses any assets of
the inmate or any income of the inmate from sources outside the state prison
that is not deposited in the account provided for in subsection (1).”

Section 8. Section 53-9-104, MCA, is amended to read:
“53-9-104. Powers and duties of office. (1) The office shall:

(a) adopt rules to implement this part;

(b) prescribe forms for applications for compensation;

(c) determine all matters relating to claims for compensation; and

(d) require any person contracting directly or indirectly with an individual
convicted of a qualifying crime for any book, photograph, movie, television
production, or play prepared for a commercial purpose that is based directly



2441 MONTANA SESSION LAWS 2009 Ch. 374

upon the crime or for the sale of an item owned or obtained by an individual
convicted of a qualifying crime or obtained, produced, or gained directly through
unique knowledge about the crime or preparation for the crime to deposit any
proceeds paid or owed to the individual under the terms of the contract into an
escrow fund for the benefit of any victims of the qualifying crime and any
dependents of a deceased victim, to be held for a period of time that the office
may determine is reasonably necessary to perfect the claims of the victims or
dependents. Deposited proceeds may also be used to reimburse the office of state
public defender, provided for in 47-1-201, for costs associated with providing
assigned counsel for the charged person. Each victim and dependent of a
deceased victim is entitled to actual and unreimbursed damages of all kinds or
$5,000, whichever is greater. Proceeds remaining after payments to victims,
dependents of deceased victims, and the state for any public defender or any
attorney assigned for the charged person must be depositedinthestate general
fund paid to the crime victims compensation and assistance program in the
department of justice for deposit in the account provided for in [section 1].

(2) The office may:

(a) request and obtain from prosecuting attorneys and law enforcement
officers investigations and data to enable the office to determine whether and
the extent to which a claimant qualifies for compensation. A statute providing
confidentiality for a claimant’s juvenile court records does not apply to
proceedings under this part.

(b) request and obtain from a health care provider medical reports that are
relevant to the physical condition of a claimant or from an insurance carrier,
agent, or claims adjuster insurance payment information that is relevant to
expenses claimed by a claimant if the office has made reasonable efforts to
obtain from the claimant a release of the records or information. No civil or
criminal liability arises from the release of information requested under this
subsection (2)(b).

(c) subpoena witnesses and other prospective evidence, administer oaths or
affirmations, conduct hearings, and receive relevant, nonprivileged evidence;

(d) take notice of judicially cognizable facts and general, technical, and
scientific facts within its specialized knowledge;

(e) require that law enforcement agencies and officials take reasonable care
that victims be informed about the existence of this part and the procedure for
applying for compensation under this part; and

(f) establish a victims assistance coordinating and planning program.”
Section 9. Section 53-9-132, MCA, is amended to read:

“53-9-132. Subrogation. (1) If a claimant seeks compensation under this
part and compensation is awarded, the office is entitled to full subrogation
against a judgment or recovery received by the claimant against the offender or
a collateral source arising from the criminally injurious conduct committed by
the offender for all compensation paid under this part. The office’s right of
subrogation is a first lien on the judgment or recovery. If the claimant does not
institute the action against the offender or collateral source within 1 year from
the date the criminally injurious conduct occurred, the office may institute the
action in the name of the claimant or the claimant’s personal representative.
Funds recovered under this section must be paid to the crime victims
compensation and assistance program in the department of justice for deposit in
the account provided for in [section 1].
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(2) If the claimant institutes the action, the office shall pay a proportional
share of costs and attorney fees if it recovers under its subrogation interest.

(3) If the office institutes the action in the name of the claimant or the
claimant’s personal representative and the recovery is in excess of the amount of
compensation paid to the claimant and costs incurred by the office in pursuit of
the action, the excess must be paid to the claimant.

(4) If a judgment or recovery includes both damages for bodily injury or
death for which the office has paid compensation under this part and damages
for which the office has not paid compensation, then the office’s subrogation
interest applies only to that proportion of the judgment or recovery for which it
has paid compensation. In a civil action in a court of this state arising out of
criminally injurious conduct, the judge, on timely motion, shall direct the jury to
return a special verdict indicating separately the amounts of the various items
of damages awarded. A claimant may not make recoveries against the offender
or collateral source in such a way as to avoid and preclude the office from
receiving its proper subrogation share as provided in this section. The office
shall release its lien provided for in subsection (1) upon receipt of its subrogation
share.”

Section 10. Section 53-9-133, MCA, is amended to read:

“53-9-133. Effect of award on probation and parole of offender. (1)
When placing any convicted person on probation, the court may set as a
condition of probation the payment to the state of an amount equal to any
benefits paid by the office to a victim or a victim’s dependents. The court may set
a repayment schedule and modify it as circumstances change.

(2) Payment of the debt may be made a condition of parole subject to
modification based on a change in circumstances.

(3) Funds received by the crime victims compensation and assistance
program must be deposited in the account established in [section 1].”

Section 11. Section 53-30-132, MCA, is amended to read:

“53-30-132. Inmate participation and status in prison work
programs — prison industries and vocational training program —
wages and benefits. (1) The department of corrections may:

(a) establish prison industries that will result in the production or
manufacture of products and the rendering of services that may be needed by
any department or agency of the state or any political subdivision of the state, by
any agency of the federal government, by any other states or their political
subdivisions, or by nonprofit organizations and that will assist in the
rehabilitation of inmates in institutions;

(b) obtain federal certification of specific prison industries programs in order
to gain access to interstate markets for prison industries products;

(c) contract with private industry for the sale of goods or components
manufactured or produced in shops under its jurisdiction and for the
employment of inmates in federally certified prison industries programs;

(d) print catalogs describing goods manufactured or produced by prison
industries and distribute the catalogs;

(e) fix the sale price for goods produced or manufactured by prison
industries. Prices may not exceed prices existing in the open market for goods of
comparable quality.
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(f) require a correctional facility to purchase needed goods from other
correctional facilities;

(g) provide for the repair and maintenance of property and equipment of
institutions by inmates;

(h) provide for the removal of graffiti from property and equipment of
institutions and the removal of litter from the property of institutions, public
roads, and public parks by inmates;

(1) provide for construction projects, up to the aggregate sum of $200,000 for
each project, performed by inmates. The department of administration may:

(1) exempt projects authorized by this subsection from the provisions of Title
18, chapter 2, relating to construction, public bidding, bonding, or contracts; and

(i1) exempt inmates who provide labor for those projects from the labor and
wage requirements of Title 18, chapter 2, part 4. Inmates providing labor for
projects under this subsection must be paid a rate of pay as provided in
subsection (5).

(§) provide for the repair and maintenance by prison industries of furniture
and equipment of any state agency;

(k) provide for the manufacture by prison industries of motor vehicle license
plates and other related articles;

(1) sell manufactured or agricultural products and livestock on the open
market;

(m) provide for the manufacture by prison industries of highway, road, and
street marking signs for the use of the state or any of its political subdivisions,
except when the manufacture of the signs is in violation of a collective
bargaining contract;

(n) pay an inmate from receipts from the sale of products produced or
manufactured or services rendered in a program in which the inmate is
working;

(0) collect 15% of the gross wages paid to an inmate employed in a federally
certified prison industries program, to be deposited in a department restitution
fund and used to satisfy any unpaid restitution obligation of the inmate or, if the
obligation has been fully paid or no restitution was ordered, for transfer
quarterly to the crime victims compensation and assistance program in the
department of justice for deposit in the i i Ti

B3,¢chapter-9-part-t account provided for in [section 1]; and

(p) collect from an inmate employed in a federally certified prison industries
program charges for room and board consistent with charges established by the
director for inmates assigned to prerelease centers.

(2) Except as provided in subsection (3), furniture made in the prison may be
purchased by state agencies in accordance with the procurement provisions
under Title 18, chapter 4. All other prison-made furniture may be sold only
through licensed wholesale or retail furniture outlets or through export firms
for sale to international markets.

(3) Any state institution, facility, or program operated by the department of
corrections may purchase prison-made furniture without complying with the
procurement provisions under Title 18, chapter 4.

(4) While engaged in on-the-job training and production, inmates not
employed in a federally certified prison industries program may be paid a wage
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in accordance with subsection (5). Inmates employed in a federally certified
prison industries program must be paid as provided in subsection (5).

(5) (a) Except as provided for in subsection (5)(b), payment for the
performance of work may be based on the following criteria:

(1) knowledge and skill;

(1) attitude toward authority;

(ii1) physical effort;

(iv) responsibility for equipment and materials; and
(v) regard for safety of others.

(b) The maximum rate of pay must be determined by the appropriation
established for the program, except that an inmate employed in a federally
certified prison industries program must be paid at a rate not less than the rate
paid for similar work in the locality where the inmate performs the work.

(6) Premiums for workers’ compensation and occupational disease coverage
for federally certified prison industries programs must be paid by the prison
industries program or by the department of corrections. If the department of
corrections pays the premium, reimbursement for premium payments for
workers’ compensation and occupational disease coverage must be made to the
department of corrections by the private company contracting with the federally
certified prison industries program for services and products.

(7) Inmates not working in a federally certified prison industries training
program are not employees, either public or private, and employment rights
accorded other classes of workers do not apply to the inmates. Inmates working
in a federally certified prison industry program are entitled to coverage and
benefits as provided in 39-71-744.

(8) Able-bodied persons committed to a state prison as adult offenders must
be required to perform work as provided for by the department of corrections,
including the manufacture of products or the rendering of services. In order to
ensure the public safety, the department may secure inmates performing work.”

Section 12. Codification instruction. [Section 1] is intended to be
codified as an integral part of Title 53, chapter 9, part 1, and the provisions of
Title 53, chapter 9, part 1, apply to [section 1].

Section 13. Effective date. [This act] is effective July 1, 2009.

Section 14. Termination. [This act] terminates June 30, 2015.
Approved April 28, 2009

CHAPTER NO. 375
[HB 110]

ANACTREVISING LAWS RELATING TO THE PROCUREMENT OF STATE
OFFICE SPACE; SETTING SIZE AND TERM LIMITS; REQUIRING
LEGISLATIVE APPROVAL FOR CERTAIN BUILDING LEASES ENTERED
INTO BY THE STATE; REQUIRING THE CONSOLIDATION OF THE
HELENA OFFICES OF STATE AGENCIES UNDER CERTAIN
CIRCUMSTANCES; PROVIDING FOR REPORTS ON SPACE ALLOCATION;
AND AMENDING SECTION 2-17-101, MCA.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Section 2-17-101, MCA, is amended to read:

“2-17-101. Allocation of space — leasing — definition. (1) The
department of administration shall determine the space required by state
agencies other than the university system and shall allocate space in buildings
owned or leased by the state, based on each agency’s need. To efficiently and
effectively allocate space, the department periodiealy shall identify the
amount, location, and nature of space used by each agency, including summary
information on average cost per square foot for each municipality, and report this
to the office of budget and program planning and to the legislative fiscal analyst
by September 1 of each even-numbered year.

(2) An agency requiring additional space shall notify the department. The
department, in consultation with the agency, shall determine the amount and
nature of the space needed and locate space within a building owned or leased by
the state, including buildings in Helena and in other areas, to meet the agency’s
requirements. If space is not available in a building owned or leased by the state,
the department shall locate space to be leased in an appropriate existing
building or a build-to-lease building, including buildings in Helena and in other
areas, or recommend alternatives to leasing, such as remodeling or exchanging
space with another agency. A state agency may not lease, rent, or purchase real
property fer-guarters without prior approval of the department.

(3) (a) The location of the chambers for the house of representatives must be
determined in the sole discretion of the house of representatives. The location of
the chambers for ef the senate must be determined in the sole discretion of the
senate.

(b) Subject to 2-17-108, the department, with the advice of the legislative
council, shall allocate other space for the use of the legislature, including but not
limited to space for committee rooms and legislative offices.

(1)  For state agencies located in a city other than Helena, the The
department shall consolidate the offices of these state agencies in a single,
central location within the—eity a municipality whenever the consolidation
would result in a cost savings to the state while permitting sufficient space and
facilities for the agencies. The department may purchase, lease, or acquire, by
exchange or otherwise, land and buildings in the-eity a municipality to achieve
consolidation. Offices of the law enforcement services division and motor vehicle
division of the department of justice are exempted from consolidation.

(5) Any lease for more than 40,000 square feet or for a term of more than 20
years must be submitted as part of the long-range building program and
approved by the legislature before the department of administration may proceed
with the lease. Multiple leases in the same building entered into within any
60-day period are to be aggregated for purposes of this threshold calculation.
When immediate relocation of agency employees is required due to a public
exigency, the requirements of this subsection do not apply, but the new lease must
be reported as required by subsection (1).

(6) The department shall include language in every lease providing that if
funds are not appropriated or otherwise made available to support continued
performance of the lease in subsequent fiscal periods, the lease must be canceled.

(7) “Public exigency” means that due to unforeseen circumstances a facility
occupied by state employees is uninhabitable due to immediate conditions that
adversely impact the health or safety of the occupants of the facility.”

Approved April 28, 2009



Ch. 376 MONTANA SESSION LAWS 2009 2446

CHAPTER NO. 376
[HB 128]

AN ACT REVISING AND CLARIFYING THE APPROPRIATION OF BOND
PROCEEDS FOR AEROSPACE TRANSPORTATION AND TECHNOLOGY
PROJECTS; APPROPRIATING BOND PROCEEDS; AMENDING SECTION
17-5-820, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-5-820, MCA, is amended to read:

“17-5-820. Authorization of bonds. (1) The board of examiners is
authorized toissue and sell general obligation bonds in an amount not exceeding
$20 million in accordance with the terms and in the manner required by Title 17,
chapter 5, part 8, for the purpose of financing and acquiring infrastructure
improvements as enumerated in 7-15-4288 for aerospace transportation and
technology projects recommended by the department of commerce in accordance
with the authority granted to the board by this section. The bonds are in
addition to any other authorization to the board to issue and sell general
obligation bonds and subject to the conditions set forth in this section.

(2) The department of commerce may request the board of examiners to
issue the bonds for one or more specified projects in one or more series, but the
total amount of bonds issued may not exceed $20 million. Bond proceeds are
must be appropriated to the department of commerce, and the department of
commerce is authorized to acquire or construct the infrastructure
improvements, to contract with the city or county in which a project is located, to
contract with an airport authority, as defined in 67-1-101, a local port authority,
as described in 7-14-1101, or a regional port authority, as described in
7-14-1102, to contract with a certified regional development corporation, as
defined in 90-1-116, or upon a determination that it is in the best interest of the
project, to contract with the developer of an approved project for the acquisition
or construction of the infrastructure improvement. The plans and specifications
for the infrastructure to be financed from the proceeds of the bonds must be
prepared by an engineer or architect, licensed and bonded in Montana, and the
state must be named as an additional insured under any contract, performance
bond, or other documents for the design of any improvements to be financed by
the state. The plans and specifications must be reviewed and approved by the
department of commerce after consultation with the architecture and
engineering division of the department of administration. The design and
acquisition or construction of the infrastructure for approved projects are not,
with the exception of Title 18, chapter 2, part 4, subject to the public
procurement requirements contained in Title 18. All construction contracts
entered into for the construction of improvements to be financed under this
section must name the state as an additional insured if the state is not otherwise
party to the contract. All improvements financed with bond proceeds must be
owned by the state, and the use must be governed by a development agreement
between the state and the developer of the project. The agreement may provide
for the lease or the use of the infrastructure at less than fair market value,
taking into consideration the number of jobs to be created by the project, the
salary range of the jobs, the amount of capital contributed by the developer, and
the projected tax revenue to be received by the state and local governments from
the project over the term of the lease or use agreement. The agreement must
require the contractor to insure for liability and workers’ compensation claims
during construction and must provide the project developer with the right of
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first refusal for the purchase of any real property and improvements financed by
the bonds at fair market value. Fair market value must be determined by a
certified appraiser. For purposes of this section, state and local governments
may not provide telecommunications or other services in competition with
private providers unless private providers cannot provide the services.

(3) It is the intent of the legislature that state individual and corporate
income taxes and state property taxes generated by the aerospace
transportation and technology infrastructure development projects will be at
least equal to the projected amount of the debt service to be paid by the state for
the bonds authorized by this section over the term of the bonds. Prior to
requesting the board of examiners to issue the bonds, the department of
commerce shall determine that the developer of a proposed project has the
financial ability to implement the project based upon the audited financial
statements of the developer. When requesting the board to issue the bonds, the
department of commerce shall present to the legislative finance committee and
to the department of administration for presentation to the board the following:

(a) evidence satisfactory to the board that each aerospace transportation
and technology infrastructure development project has committed itself to
locate its project in Montana; and

(b) a certificate signed by the director of the office of budget and program
planning that the proposed project will, over the term of the bonds, generate
state individual and corporate income taxes and state property taxes at least
equal to the total aggregate amount of principal and interest on the bonds over
the term of the bonds. In preparing the analysis for the report on the projected
tax revenue from the project, the multiplier effect may be taken into account,
using the number of jobs, the salary levels for the jobs, and the estimated date of
hire for each position that the developer will commit to create as part of the
development agreement. The development agreement must provide that if the
developer has not created the total number of jobs at the estimated salaries by
the date specified in the development agreement and assumed for purposes of
meeting the projections, the state may terminate the lease or use of the
improvements upon 30 days’ notice. If the department of commerce is unable to
enter into a new lease or use agreement for the improvements that is
advantageous to the state, the state may sell the facility to the highest and best
bidder and use the proceeds of the sale to redeem the outstanding bonds.

(4) In determining whether to recommend to the board of examiners that
improvements should be constructed by the state from the proceeds of the bonds
for a project, the department of commerce may take into consideration only the
following factors:

(a) whether the project is eligible for financing;

(b) whether there is sufficient evidence to demonstrate the developer’s
ability to implement the project;

(c) the projected tax revenue report;

(d) whether the project as proposed and situated can obtain the necessary
zoning, building, and environmental permits required; and

(e) whether the project is in the public interest.

(5) Inrecommending the amount of bonds to be issued for a qualified project,
the department of commerce shall independently determine that the proposed
estimated cost of the project is not in excess of what is required for the project
and independently verify the projected costs of designing and constructing the
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improvements proposed to be financed exclusive of any development fee to the
developer. The authorized bond proceeds must be used for projects on a
first-come, first-served basis.”

Section 2. Appropriation of bond proceeds. There is appropriated to
the department of commerce up to $20 million of the bond proceeds authorized
by 17-5-820 for the purpose of funding qualified projects as provided in 17-5-820.

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2009

CHAPTER NO. 377
[HB 152]

AN ACT CREATING THE QUALITY SCHOOLS FACILITY GRANT
PROGRAM; PROVIDING FOR FUNDING OF THE PROGRAM THROUGH
THE SCHOOL FACILITY AND TECHNOLOGY ACCOUNT; PROVIDING
FOR ADMINISTRATION OF THE PROGRAM THROUGH THE
DEPARTMENT OF COMMERCE; ESTABLISHING CRITERIA AND
PRIORITIES FOR THE AWARD OF GRANTS; DEPOSITING CERTAIN
TIMBER HARVEST REVENUE, CERTAIN MINERAL ROYALTIES, AND
POWER SITE RENTAL PAYMENTS IN THE SCHOOL FACILITY AND
TECHNOLOGY ACCOUNT; STATUTORILY APPROPRIATING $1 MILLION
A YEAR FOR GRANTS FOR SCHOOL TECHNOLOGY PURPOSES;
APPROPRIATING $12 MILLION TO THE DEPARTMENT OF COMMERCE
TO AWARD SCHOOL FACILITY PROJECT GRANTS, MATCHING
PLANNING GRANTS, AND EMERGENCY GRANTS TO PUBLIC SCHOOL
DISTRICTS FOR SCHOOL FACILITIES DURING THE 2011 BIENNIUM;
AMENDING SECTIONS 17-6-340, 20-9-342, 20-9-343, 20-9-516, 20-9-534,
20-9-620, 20-9-622, AND 77-4-208, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE AND AN APPLICABILITY DATE.

WHEREAS, in keeping with Montana’s constitutional requirements for
school funding and the Montana Supreme Court’s decision in Columbia Falls
Elementary School District No. 6 v. State, 2005 MT 69, 326 Mont. 304, 109 P.3d
257 (2005), the 2005 Legislature directed that a school funding system providing
a “basic system of free quality public elementary and secondary schools” must
include, among other things, consideration of funding for school facilities; and

WHEREAS, in its December 2005 Special Session, the Legislature
appropriated $2.5 million from the general fund to the Department of
Administration for the completion of a condition and needs assessment and
energy audit of K-12 public school facilities; and

WHEREAS, in the May 2007 Special Session, the Legislature established a
school facility improvement account in the state special revenue fund to provide
money to schools to implement the recommendations of the school facility
condition and needs assessment and energy audit following its completion and
provided for the transfer of money into the account to be used as determined by
the 2009 Legislature; and

WHEREAS, the Department of Administration has completed its conditions
and needs assessment and energy audit of Montana’s K-12 public schools and
has made recommendations for improvements related to safety and energy
conservation and to extend the life of school facilities; and
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WHEREAS, the Department of Commerce efficiently and effectively
administers the Treasure State Endowment Program to assist local
governments in funding infrastructure projects; and

WHEREAS, the Legislature seeks to commit ongoing state resources to
school facilities by establishing a program to administer the award to public
school districts for school facility project grants, matching planning grants, and
emergency grants using the Treasure State Endowment Program as a model.
Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 9] may be cited as the “Quality
Schools Facility Grant Program Act”.

Section 2. Purpose. The purpose of [sections 1 through 9] is to establish a
mechanism to distribute grants to public school districts for school facility and
technology projects from the school facility and technology account established
in 20-9-516. The account is to be used to assist schools in addressing major
deferred maintenance, energy efficiency, critical infrastructure needs,
emergency facility needs, and technological improvements and establishes an
ongoing flow of state revenue into the account. Grants must be distributed for
projects that:

(1) enhance the quality of life and protect the health, safety, and welfare of
Montana’s public school students;

(2) ensure the successful delivery of an educational system that meets the
accreditation standards provided for in 20-7-111;

(3) extend the life of Montana’s existing public school facilities;
(4) promote energy conservation and reduction;

(5) integrate technology into Montana’s education framework to support
student educational needs for the 21st century; and

(6) are fiscally responsible by considering both long-term and short-term
needs of the public school district, the local community, and the state.

Section 3. Definitions. As used in [sections 1 through 9], the following
definitions apply:

(1) “Account” means the school facility and technology account provided for
in 20-9-516.

(2) “Department” means the department of commerce established in
2-15-1801.

(3) “Emergency” means the imminent threat or actual occurrence of an
event causing immediate peril to life, property, or the environment that can be
averted or minimized with timely action.

(4) “Program” means the quality schools facility grant program established
in [section 4].

(5) “Public school district” means a district as defined in 20-6-101 or a K-12
school district as defined in 20-6-701.

(6) “School” has the meaning provided for in 20-6-501.

(7) “School facility project” means a project to support a basic system of free
quality public elementary and secondary schools under 20-9-309 that involves:

(a) construction of a school facility;
(b) major repairs or deferred maintenance to an existing school facility;
(¢) major improvements or enhancements to an existing school facility; or
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(d) information technology infrastructure, including installations,
upgrades, or improvements to an existing school facility or facilities.

Section 4. Quality schools facility grant program — legislature to
authorize grants — types of grants available. (1) There is a quality schools
facility grant program funded by the account.

(2) As provided in [section 5], the legislature shall authorize the following
types of financial assistance to public school districts under [sections 1 through
9]:

(a) grants to public school districts for school facility projects;

(b) matching planning grants to public school districts for the planning of
school facility projects; and

(c) emergency grants to public school districts for a school facility project
that is necessitated by an emergency.

Section 5. Procedure for approval of projects — role of department
and governor — approval by legislature. (1) The department shall:

(a) receive proposals for school facility projects from public school districts;
(b) assist public school districts in preparing cost estimates for projects;

(c) as appropriate, consult with other state agencies, including but not
limited to the department of administration and the office of public instruction;

(d) with the exception of emergency grants and matching planning grants,
prepare and submit to the governor a list of recommendations as to projects and
the form and amount of financial assistance for each project, prioritized in
accordance with the requirements of [section 6];

(e) report to each regular session of the legislature the status of all school
facility projects for which grants were approved by a previous legislature but
have not been completed;

(f) award matching planning grants, in accordance with rules adopted by the
department, to public school districts for the planning of school facility projects
within the limits of legislative appropriations for this purpose. The department
shall prioritize the award of matching planning grants in accordance with the
requirements of [section 6]. The department shall report to the governor and the
legislature regarding each matching planning grant awarded during a
biennium.

(g) award emergency grants to public school districts in accordance with
rules adopted by the department and within the limits of legislative
appropriations for this purpose. The department shall report to the governor
and the legislature regarding each emergency grant awarded during a
biennium.

(2) The governor shall review the projects recommended by the department
under subsection (1)(d) and submit to the legislature a list of recommendations
as to projects and the form and amount of financial assistance for each project.

(3) (a) The legislature shall:

(i) consider the governor’s recommendations, approve grants to public
school districts for school facility projects, and appropriate money to the
department from the account to fund the grants that have been approved, after
the deduction of administrative expenses by the department; and

(i1) authorize funding and appropriate money to the department from the
account to be awarded to public school districts by the department for matching
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planning grants and emergency grants, after the deduction of administrative
expenses by the department.

(b) Grants approved by the legislature are dependent on the availability of
funds and will be made available by the department in the order that the grant
recipient satisfies the conditions described in [section 7].

Section 6. Priorities for projects — application of criteria —
consideration of project attributes — adjustments for educationally
relevant factors. (1) In preparing recommendations to the governor under
[section 5], the department shall apply the following criteria to applications for
school facility projects in the listed order of priority:

(a) projects that solve urgent and serious public health or safety problems or
that enable public school districts to meet state or federal health or safety
standards;

(b) projects that provide improvements necessary to bring school facilities
up to current local, state, and federal codes and standards;

(c) projects that enhance a public school district’s ability to offer specific
services related to the requirements of the accreditation standards provided for
in 20-7-111;

(d) projects that provide long-term, cost-effective benefits through
energy-efficient design;

(e) projects that incorporate long-term, cost-effective benefits to school
facilities, including the technology needs of school facilities; and

(f) projects that enhance educational opportunities for students.

(2) In applying the criteria under subsection (1), the department shall
consider, without preference or priority, the following attributes of a school
facility project application:

(a) the need for financial assistance;

(b) the fiscal capacity of the public school district to meet the conditions
established in [section 7];

(c) past efforts to ensure sound, effective, long-term planning and
management of the school facility and attempts to address school facility needs
with local resources;

(d) the ability to obtain funds from sources other than the funds provided
under [sections 1 through 9]; and

(e) the importance of the project and support for the project from the
community.

(3) Before making its recommendations to the governor, the department
may make adjustments to its ranking of the projects based on the educationally
relevant factors established in 20-9-309. Before making any adjustments, the
department may consult with the office of public instruction concerning the
educationally relevant factors.

Section 7. Conditions for grants. Disbursement of grant funds by the
department for projects approved by the legislature under [section 5] is subject
to the following conditions:

(1) A grant agreement must be executed between the department and the
grant recipient.

(2) The scope of work and budget for the project must be consistent with the
application submitted by the grant recipient, reviewed by the department, and
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approved by the legislature. The department will consider requests to reduce
the scope of a project in accordance with rules adopted by the department.

(3) The grant recipient shall document that any matching funds required for
completion of the project or to conduct project planning are firmly committed.

(4) The grant recipient must have an established financial accounting
system that the department can reasonably ensure conforms to generally
accepted accounting principles.

(5) The project must adhere to the design standards required by applicable
regulatory agencies. Recipients of program funds for projects that are not
subject to any design standards shall comply with generally accepted industry
standards.

(6) The grant recipient shall satisfy other specific requirements considered
necessary by the department to accomplish the purpose of the project as
described in the application to the department.

Section 8. Disbursement of funds — department discretion when
actual expenses are less than projected expenses. (1) The department
shall disburse grant funds on a reimbursement basis as grant recipients incur
eligible project expenses.

(2) If actual project expenses are lower than the projected project expenses,
the department may, at its discretion:

(a) direct an outright or partial reduction in the amount of grant funds
provided to the grant recipient; or

(b) allow the use of the remaining authorized program grant amounts for the
completion of additional school facility improvements directly related to the
approved school facility project that will further enhance the school facility.

Section 9. Department to adopt rules. The department shall adopt rules
necessary toimplement [sections 1 through 9], including but not limited to rules
regarding:

(1) application guidelines and deadlines;

(2) the evaluation process and ranking of applications;

(3) grant award conditions, including requirements for matching funds;

(4) scope and procedures for the award of matching planning grants and
emergency grants;

(5) amendments to grant awards; and
(6) grant administration, including but not limited to requirements for:
(a) the project’s startup;

(b) compliance with other federal, state, or local laws, regulations, or
requirements;

(c) financial management related to the project;
(d) property acquisition;

(e) project and grant management;

() project monitoring; and

(g) project closeout procedures.

Section 10. Department to award grants for 2011 biennium —
appropriation — report to legislature. (1) For the 2011 biennium only,
after receiving and evaluating proposals, the department may award to public
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school districts school facility project grants, matching planning grants, and
emergency grants. The total grants awarded by the department under this
section may not exceed the legislative appropriation in subsection (2). In
awarding grants under this subsection, all definitions and requirements of
[sections 1 through 8] and rules adopted under [section 9] apply except that the
department need not submit its recommendations to the governor and
legislative approval is not required for the award of specific grants.

(2) There is appropriated to the department of commerce from the school
facility and technology account $12 million, from which the department may
deduct its administrative expenses, to be used for the award of grants to public
school districts during the 2011 biennium as provided in subsection (1). Of this
appropriation, $900,000 is to be used for matching planning grants to public
school districts and $100,000 is to be used for emergency grants to public school
districts. The appropriations designated for matching planning grants and for
emergency grants may be used only for those purposes and may not be used for
grants to public school districts for school facility projects.

(8) The department shall report to the 2011 legislature on all grants
approved by the department under this section during the 2011 biennium.

Section 11. Section 17-6-340, MCA, is amended to read:

“17-6-340. Purchase of permanent fund mineral estate. The
department of natural resources and conservation may purchase the mineral
production rights held by the public school fund established in Article X, section
2, of the Montana constitution for fair market value. If the department of
natural resources and conservation purchases mineral production rights, any
royalty payments received by the board that are not used to reimburse the coal
severance tax trust fund for the loan used for purchasing the mineral production
rights must be deposited in the guarantee account provided for in 20-9-622 and
transferred to the school facility imprevement and technology account provided
for in 20-9-516.”

Section 12. Section 20-9-342, MCA, is amended to read:

“20-9-342. Deposit of interest and income money by state board of
land commissioners. The Except as provided in 20-9-516, the state board of
land commissioners shall annually deposit the interest and income money for
each calendar year into the guarantee account, provided for in 20-9-622, for
state equalization aid by the last business day of February following the
calendar year in which the money was received.”

Section 13. Section 20-9-343, MCA, is amended to read:

“20-9-343. Definition of and revenue for state equalization aid. (1) As
used in this title, the term “state equalization aid” means revenue as required in
this section for:

(a) distribution to the public schools for guaranteed tax base aid, BASE aid,

and state reimbursement for school facilities;-and-grantsfor-sehool-technology
purehases; and

(b) negotiated payments authorized under 20-7-420(3) up to $500,000 a
biennium.

(2) The superintendent of public instruction may spend throughout the
biennium funds appropriated for the purposes of guaranteed tax base aid, BASE
aid for the BASE funding program, state reimbursement for school facilities,

and negotiated payments authorized under 20-7-420(3);and-sehool-technology
Prebases,
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; The following money must be paid into the
guarantee account prov1ded for in 20-9-622 for the public schools of the state as
indicated:

(a) ) subject to subseetion4} )G 20-9-516(2)(a), interest and income
money described in 20-9-341 and 20-9-342; and

(b) investment income earned by investing interest and income money
described in 20-9-341 and 20-9-342.”

Section 14. Section 20-9-516, MCA, is amended to read:

“20-9-516. School facility imprevement and technology account. (1)
There is a school facility impfevemeﬁt and technology account in the state
spemal revenue fund prov1ded for in 17-2-102. The purpose of the account is to

for:

H(a) major deferred maintenance;

2)(b) improving energy efficiency in school facilities; e
3)(c) critical infrastructure in school districts;

(d) emergency facility needs; and

(e) technological improvements.

(2) There must be deposited in the account:

(a) an amount of money equal to the income attributable to the difference
between the average sale value of 18 million board feet and the total income
produced from the annual timber harvest on common school trust lands during
the fiscal year;

(b) the mineral royalties transferred from the guarantee account as provided
in 20-9-622; and

(c) therental income received from power site leases as provided in 77-4-208.”

Section 15. Section 20-9-534, MCA, is amended to read:

“20-9-534. Sehoolteehnolegy purehases Statutory appropriation for
school technology purposes. (1) The amount of $1 million a year is statutorily
appropriated, as provided in 17-7-502, from the school facility and technology
account established in 20-9-516 for grants for school technology purposes.

(2) By September 1, the superintendent of public instruction shall allocate
the annual ameunt statutory appropriation for grants—for school technology
purehases purposes to each district based on the ratio that each district’s BASE
budget bears to the statewide BASE budget amount for all school districts
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multiplied by the amount of money provided in 20-9-343 for the purposes of
20-9-533 in the prior fiscal year.

Section 16. Section 20-9-620, MCA, is amended to read:

“20-9-620. Definition. (1) As used in 20-9-621, 20-9-622, and this section,

“distributable revenue” means, except for that portion of revenue described in

1) 20-9-516(2)(a) and available on or after July 1, 2003, 77-1-607,

and 77-1-613, 95% of all revenue from the management of school trust lands and

the permanent fund, including timber sale proceeds, lease fees, interest,
dividends, and net realized capital gains.

(2) The term does not include mineral royalties or land sale proceeds that are
deposited directly in the permanent fund or net unrealized capital gains that
remain in the permanent fund until realized.”

Section 17. Section 20-9-622, MCA, is amended to read:

“20-9-622. Guarantee account. (1) There is a guarantee account in the
state special revenue fund. The guarantee account is intended to:

(a) stabilize the long-term growth of the permanent fund; and

(b) maintain a constant and increasing distributable revenue stream. All
realized capital gains and all distributable revenue must be deposited in the
guarantee account. Except as provided in subseetions subsection (2) and-(3), the
guarantee account is statutorily appropriated, as provided in 17-7-502, for
distribution to school districts through school equalization aid as provided in
20-9-343.

(2) Aslong as a portion of the coal severance tax loan authorized in section 8,
Chapter 418, Laws of 2001, is outstanding, the department of natural resources
and conservation shall monthly transfer from the guarantee account to the
general fund an amount that represents the amount of interest income that
would be earned from the investment of the amount of the loan that is currently
outstanding. When the loan is fully paid, all mineral royalties deposited in the
guarantee account must be transferred to the school facility imprevement and
technology account pursuant to 17-6-340.

0£20-9-533."
Section 18. Section 77-4-208, MCA, is amended to read:

“77-4-208. Rental for power sites — deposit of rental money in proper
accounts. (1) The rental payment to the state for power sites must be paid
annually or semiannually, and sueh the rental shall may not be less than the full
market value of the estate or interest disposed of through the granting of the
lease or license;. sweh The value to must be carefully ascertained from all
available sources.

(2) Ninety-five percent of all rental payments received under this section
must be deposited in the school facility and technology account provided for in
20-9-516. The remaining 5% of the rental payments received must be deposited
annually in the public school permanent fund provided for in 20-9-621.”

Section 19. Codification instruction. [Sections 1 through 9] are
intended to be codified as an integral part of Title 90, chapter 6, and the
provisions of Title 90, chapter 6, apply to [sections 1 through 9].

Section 20. Severability. If a part of [this act] is invalid, all valid parts
that are severable from the invalid part remain in effect. If a part of [this act] is
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invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 21. Effective date. [This act] is effective on passage and approval.
Section 22. Applicability. [Section 18] applies to rental payments
beginning January 1, 2011.

Approved April 28, 2009

CHAPTER NO. 378
[HB 171]

AN ACT RETAINING THE REGULATION OF PROFESSIONAL BOXING
AND ELIMINATING ALL OTHER LAWS REGULATING PROFESSIONAL
AND SEMIPROFESSIONAL COMBATIVE EVENTS; AMENDING
SECTIONS 23-3-301, 23-3-402, 23-3-404, 23-3-405, 23-3-501, 23-3-502,
23-3-601, 23-3-602, AND 23-3-603, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 23-3-301, MCA, is amended to read:

“23-3-301. Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(—29( 1 ) “Contestant” means a professwnal %sem}pfefesﬁ%al practltloner of

boxing;-wee o
as defined by the department by rule

3)(2) “Department” means the department of labor and industry provided
for in Title 2, chapter 15, part 17.

(3) “Professional boxing” means a match, exhibition, contest, show, or
tournament involving the sport of professional boxing as defined by the
department by rule, consistent with federal law governing boxing safety.

(4) “Program” means a set of operations governed by the statutes in this
chapter and the rules adopted by the department under this chapter.”

Section 2. Section 23-3-402, MCA, is amended to read:

“23-3-402. Enforcement of rules. (1) The department may designate in
writing a representative to act specifically on behalf of the department but only
within the scope of the written authority.

(2) The representative shall attend and supervise a eembative professional
boxing event and has the authority from the department to enforce rules
adopted under this chapter.”

Section 3. Section 23-3-404, MCA, is amended to read:

“23-3-404. Jurisdiction — license required — contestant
participation. (1) The department has sole management, control, and
jurisdiction over each professmnal or-semiprofessional-eombative boxing event
involving recognition, a prize, or a purse and at which an admission fee is
charged, either directly or indirectly, in the form of dues or otherwise, to be held

within the staterexeept-aecombative-eventecondueted:
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b)) 5 .
(2) An organization or individual may not conduct a eembative professional

boxing event within the department’s jurisdiction unless the organization or
individual is the holder of an appropriate license granted by the department.

(3) A referee, manager, or judge may not participate in a eembative
professional boxing event within the department’s jurisdiction unless:

(a) the individual is licensed by the department; and

(b) the eembative professional boxing event is conducted by an organization
or individual licensed by the department.

(4) A contestant may not participate in a eembative professional boxing
event within the department’s jurisdiction unless:

(a) the contestant is licensed by the department;

(b) the eembative professional boxing event is conducted by an organization
or individual licensed by the department; and

(¢c) the department has not suspended the right of the contestant to
participate under 23-3-603.”

Section 4. Section 23-3-405, MCA, is amended to read:

“23-3-405. Rules. (1) The department may adopt rules for the
administration and enforcement of this chapter.

(2) (a) The rules must include the granting, suspension, and revocation of
licenses and the qualification requirements for those to be licensed to conduct
eombative professional boxing events or to be licensed as referees, managers, or
judges. License qualifications must include appropriate knowledge, experience,
and integrity.

(b) The rules may include but are not limited to the following:

(1) the labeling of a match as a championship match;

(i1) the number and length of rounds and the weight of gloves;

(ii1) the extent and timing of the physical examination of contestants;

(iv) the attendance of a referee and the referee’s powers and duties; and
(v) review of decisions made by officials.

(3) The rules must:

(a) meet or exceed the safety codes required by recognized professional

boxing;-wresthingand-other organizations conducting eembative professional

boxing events;

(b) provide reasonable measures for the fair conduct of the eombative
professional boxing events and for the protection of the health and safety of the
contestants;

(c) require a physical examination of each contestant prior to each eembative
professional boxing event;

(d) provide for the qualifications of judges, referees, and seconds and for
their payment by the promoter; and

(e) provide for the attendance at ringside of one or more of the following and
require the promoter to pay for that person’s attendance:

(1) a licensed physician as defined in 37-3-102;
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(i1) a licensed physician assistant as defined in 37-20-401; or
(i11) a licensed advanced practice registered nurse as defined in 37-8-102.”
Section 5. Section 23-3-501, MCA, is amended to read:

“23-3-501. Licenses — fees. (1) The department may issue a license to a
professional er—semiprofessional promoter of eembative professional boxing
events, whether an individual or organization, for the sole purpose of conducting

professional er-semiprefessional-eembative boxing events.

(2) The department may issue licenses to qualified referees, managers,
contestants, seconds, trainers, and judges.

(3) Alicenseissued in accordance with subsections (1) and (2) expires on the
date set by department rule.

(4) Each application for a license under this section must be accompanied by
a fee, as provided in 37-1-134, set by the department.”

Section 6. Section 23-3-502, MCA, is amended to read:

“23-3-502. Bond — conditions. (1) A license to conduct professional er
i i tve boxing events may not be issued unless the licensee
has executed a bond in the sum of not less than $5,000.

(2) The bond must be conditioned on faithful compliance by the licensee with
the provisions of this chapter and the rules of the department.”

Section 7. Section 23-3-601, MCA, is amended to read:

“23-3-601. Report of ticket sales — tax on gross receipts —
disposition of money received. (1) An individual or organization licensed to
conduct a eembative professional boxing event shall, within 24 hours after the
completion of each eembative event, furnish to the department a written report,
verified by one of its officers or owners, showing the number of tickets sold for
the eembative event, the amount of gross proceeds, and other matters that the
department prescribes and shall also within 24 hours pay to the department a
tax of 5% of its total gross receipts after deducting the federal admission tax, if
any, from the sale of tickets.

(2) All taxes and fees collected by the department under this chapter must be
deposited in the state special revenue fund for the use of the program, subject to
37-1-101(6).”

Section 8. Section 23-3-602, MCA, is amended to read:

“23-3-602. Examination of books and records on failure to make
report or on unsatisfactory report — penalty for failure to pay tax. (1) If
an individual or organization fails to make a report of a eembative professional
boxing event at the time prescribed by 23-3-601 or if the report is unsatisfactory
to the department, the department may examine the books and records of the
individual or organization and subpoena and examine witnesses under oath for
the purpose of determining the total amount of its gross receipts for a eoembative
professional boxing event and the amount of tax due under this chapter.

(2) If the individual or organization remains in default in the payment of tax
ascertained to be due for a period of 20 days after notice to the individual or
organization of the amount due, the delinquent individual or organization
forfeits its license and is disqualified from receiving a new license.”

Section 9. Section 23-3-603, MCA, is amended to read:

“23-3-603. Discipline. (1) A license issued under the provisions of this
chapter may, after notice and opportunity for hearing, be revoked or suspended
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by the department for a violation of the provisions of this chapter or any rule of
the department.

(2) The department may, after notice and opportunity for hearing,
reprimand any contestant or suspend, for a period not to exceed 1 year, the
contestant’s right to participate in any eembative professional boxing event
conducted by any licensee for:

(a) conduct unbecoming a contestant while engaged in or arising directly
from any eembative professional boxing event;

(b) failure to compete in good faith or engaging in any sham eembative
professional boxing event; or

(c) the use of threatening or abusive language toward officials or spectators.”
Section 10. Effective date. [This act] is effective on passage and approval.

Approved April 28, 2009

CHAPTER NO. 379
[HB 224]

AN ACT ESTABLISHING A LOAN REIMBURSEMENT PROGRAM FOR
REGISTERED PROFESSIONAL NURSES WORKING AT THE MONTANA
STATE PRISON AND MONTANA STATE HOSPITAL; PROVIDING AN
APPROPRIATION; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Institutional nursing incentive program. (1) There is a loan
reimbursement program for an individual who is licensed to practice as a
registered professional nurse pursuant to 37-8-406 and who works at the
Montana state prison or the Montana state hospital.

(2) (a) The board of regents shall, subject to available appropriations, pay up
to 50% of a loan balance of $30,000 for a registered professional nurse working at
the Montana state prison or the Montana state hospital who applies for the
program and submits proof of the balance related to loans for nursing education.

(b) The reimbursement under this section is limited to a maximum of $3,750
a year for 4 years and must be based on a participant’s actual loan balance.

(c) Anindividual with a loan balance of less than $1,000 is not eligible for the
program provided for in this section.

(3) (a) The board of regents shall reimburse a participant in the loan
reimbursement program at the end of every 12-month period that the
participant works at either the Montana state prison or the Montana state
hospital. The amount to be reimbursed as determined in subsection (2) must be
reimbursed in equal annual installments over 4 years as long as the participant
continues to work at either facility.

(b) A participant who works less than a full 12-month period must receive a
reimbursement that is prorated to reflect the amount of time worked during
that 12-month period.

(c) The reimbursement payment by the board of regents must be to the
participant and the loan institution.

Section 2. Appropriation. (1) There is appropriated from the general fund
to the board of regents $37,500 in each year of the biennium beginning July 1,
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2009, to provide loan reimbursements to registered professional nurses as
provided in [section 1].

(2) The appropriation may not be spent on administrative costs related to
the institutional nursing incentive program.

Section 3. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 20, chapter 26, part 15, and the provisions of Title 20,
chapter 26, part 15, apply to [section 1].

Section 4. Effective date. [This act] is effective July 1, 2009.
Approved April 28, 2009

CHAPTER NO. 380
[HB 258]

AN ACT APPROPRIATING MONEY TO THE STATE AUDITOR FOR TAX
CREDITS, PREMIUM ASSISTANCE PAYMENTS, AND PREMIUM
INCENTIVE PAYMENTS FROM THE SMALL BUSINESS HEALTH
INSURANCE POOL; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriation. (1) There is appropriated $6 million from the
state special revenue fund established in 53-6-1201 to the state auditor for the
2011 biennium to add participants to the small business health insurance pool
and the tax credit program established in Title 33, chapter 22, part 20, and to
revise premium assistance and incentive levels to reflect increased premium
levels.

(2) The appropriation in subsection (1) is in addition to any other
appropriation for funding the small business health insurance pool and tax
credit program and for the cost of administering the tax credits, the purchasing
pool, the premium incentive payments, and the premium assistance payments
as provided in Title 33, chapter 22, part 20.

Section 2. Effective date. [This act] is effective July 1, 2009.
Approved April 28, 2009

CHAPTER NO. 381
[HB 312]

AN ACT REVISING THE QUALIFICATIONS FOR RESORT AREAS AND
RESORT COMMUNITIES; REVISING THE POPULATION CAP BASED ON
THE MOST RECENT FEDERAL CENSUS FOR AN AREA OR A
COMMUNITY TO QUALIFY AS A RESORT AREA OR RESORT
COMMUNITY; AND AMENDING SECTION 7-6-1501, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-6-1501, MCA, is amended to read:

“7-6-1501. Resort tax — definitions. As used in 7-6-1501 through
7-6-1509, the following definitions apply:

(1) “Luxuries” means any gift item, luxury item, or other item normally sold
to the public or to transient visitors or tourists. The term does not include food
purchased unprepared or unserved, medicine, medical supplies and services,
appliances, hardware supplies and tools, or any necessities of life.
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(2) “Medical supplies” means items that are sold to be used for curative,
prosthetic, or medical maintenance purposes, whether or not prescribed by a
physician.

(3) “Medicine” means substances sold for curative or remedial properties,
including both physician prescribed and over-the-counter medications.

(4) “Resort area” means an area that:
(a) is an unincorporated area and is a defined contiguous geographic area;

(b) has a population of less than 2,500 according to the most recent federal
census orfederal-estimate;

(c) derives the major portion of its economic well-being from businesses
catering to the recreational and personal needs of persons traveling to or
through the area for purposes not related to their income production; and

(d) has been designated by the department of commerce as a resort area
prior toits establishment by the county commissioners as provided in 7-6-1508.

(5) “Resort community” means a community that:
(a) 1s an incorporated municipality;
(b) has a population of less than 5;600 5,500 according to the most recent

federal census erfederal-estimate;

(c) derives the primary portion of its economic well-being related to current
employment from businesses catering to the recreational and personal needs of
persons traveling to or through the municipality for purposes not related to
their income production; and

(d) has been designated by the department of commerce as a resort
community.”

Section 2. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before
[the effective date of this act].

Approved April 28, 2009

CHAPTER NO. 382
[HB 315]

ANACT INCREASING THE MAXIMUM PENSION AND ANNUITY INCOME
EXCLUSION BY PROVIDING FOR INFLATION ADJUSTMENTS TO THE
EXCLUSION AMOUNT AND THE INCOME CAP; AMENDING SECTIONS
15-30-111, 19-2-1004, 19-17-407, 19-18-612, 19-19-504, 19-20-706, AND
19-21-212, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE
AND A RETROACTIVE APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-30-111, MCA, is amended to read:

“15-30-111. Adjusted gross income. (1) Adjusted gross income is the
taxpayer’s federal adjusted gross income as defined in section 62 of the Internal
Revenue Code, 26 U.S.C. 62, and in addition includes the following:

(a) (i) interest received on obligations of another state or territory or county,
municipality, district, or other political subdivision of another state, except to
the extent that the interest is exempt from taxation by Montana under federal
law;
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(i1) exempt-interest dividends as defined in section 852(b)(5) of the Internal
Revenue Code, 26 U.S.C. 852(b)(5), that are attributable to the interest referred
to in subsection (1)(a)(i);

(b) refunds received of federal income tax, to the extent that the deduction of
the tax resulted in a reduction of Montana income tax liability;

(c) that portion of a shareholder’s income under subchapter S. of Chapter 1 of
the Internal Revenue Code that has been reduced by any federal taxes paid by
the subchapter S. corporation on the income;

(d) depreciation or amortization taken on a title plant as defined in
33-25-105;

(e) the recovery during the tax year of an amount deducted in any prior tax
year to the extent that the amount recovered reduced the taxpayer’s Montana
income tax in the year deducted;

(f) if the state taxable distribution of an estate or trust is greater than the
federal taxable distribution of the same estate or trust, the difference between
the state taxable distribution and the federal taxable distribution of the same
estate or trust for the same tax period; and

(g) except for exempt-interest dividends described in subsection (2)(a)(ii), for
tax years commencing after December 31, 2002, the amount of any dividend to
the extent that the dividend is not included in federal adjusted gross income.

(2) Notwithstanding the provisions of the Internal Revenue Code, adjusted
gross income does not include the following, which are exempt from taxation
under this chapter:

(a) (1) all interest income from obligations of the United States government,
the state of Montana, or a county, municipality, district, or other political
subdivision of the state and any other interest income that is exempt from
taxation by Montana under federal law;

(i1) exempt-interest dividends as defined in section 852(b)(5) of the Internal
Revenue Code, 26 U.S.C. 852(b)(5), that are attributable to the interest referred
to in subsection (2)(a)(i);

(b) interest income earned by a taxpayer who is 65 years of age or older in a

tax year up to and including $800 for a taxpayer filing a separate return and
$1,600 for each joint return;

(c) (1) except as provided in subsection (2)(c)(ii), the first $3;600 $§3,600 of all
pension and annuity income received as defined in 15-30-101;

(i1) for pension and annuity income described under subsection (2)(c)(i), as
follows:

(A) each taxpayer filing singly, head of household, or married filing
separately shall reduce the total amount of the exclusion provided in subsection
(2)(c)(@) by $2 $2for every $1 of federal adjusted gross income in excess of $30,000
as shown on the taxpayer’s return;

(B) in the case of married taxpayers filing jointly, if both taxpayers are
receiving pension or annuity income or if only one taxpayer is receiving pension
or annuity income, the exclusion claimed as provided in subsection (2)(c)(i) must
be reduced by $2 $2 for every $1 of federal adjusted gross income in excess of
$30,000 as shown on their joint return;

(d) all Montana income tax refunds or tax refund credits;

(e) gain required to be recognized by a liquidating corporation under
15-31-113(1)(a)(ii);
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(f) all tips or gratuities that are covered by section 3402(k) or service charges
that are covered by section 3401 of the Internal Revenue Code of 1954, 26 U.S.C.
3402(k) or 3401, as amended and applicable on January 1, 1983, received by a
person for services rendered to patrons of premises licensed to provide food,
beverage, or lodging;

(g) all benefits received under the workers’ compensation laws;

(h) all health insurance premiums paid by an employer for an employee if
attributed as income to the employee under federal law;

(1) all money received because of a settlement agreement or judgment in a
lawsuit brought against a manufacturer or distributor of “agent orange” for
damages resulting from exposure to “agent orange”;

(J) principal and income in a medical care savings account established in
accordance with 15-61-201 or withdrawn from an account for eligible medical
expenses, as defined in 15-61-102, of the taxpayer or a dependent of the taxpayer
or for the long-term care of the taxpayer or a dependent of the taxpayer;

(k) principal and income in a first-time home buyer savings account
established in accordance with 15-63-201 or withdrawn from an account for
eligible costs, as provided in 15-63-202(7), for the first-time purchase of a
single-family residence;

(1) contributions withdrawn from a family education savings account or
earnings withdrawn from a family education savings account for qualified
higher education expenses, as defined in 15-62-103, of a designated beneficiary;

(m) the recovery during the tax year of any amount deducted in any prior tax
year to the extent that the recovered amount did not reduce the taxpayer’s
Montana income tax in the year deducted;

(n) if the federal taxable distribution of an estate or trust is greater than the
state taxable distribution of the same estate or trust, the difference between the
federal taxable distribution and the state taxable distribution of the same estate
or trust for the same tax period;

(0) deposits, not exceeding the amount set forth in 15-30-603, deposited in a
Montana farm and ranch risk management account, as provided in 15-30-601
through 15-30-605, in any tax year for which a deduction is not provided for
federal income tax purposes;

(p) income of a dependent child that is included in the taxpayer’s federal
adjusted gross income pursuant to the Internal Revenue Code. The child is
required to file a Montana personal income tax return if the child and taxpayer
meet the filing requirements in 15-30-142.

(q) principal and income deposited in a health care expense trust account, as
defined in 2-18-1303, or withdrawn from the account for payment of qualified
health care expenses as defined in 2-18-1303; and

(r) that part of the refundable credit provided in 33-22-2006 that reduces
Montana tax below zero.

(3) A shareholder of a DISC that is exempt from the corporation license tax
under 15-31-102(1)(1) shall include in the shareholder’s adjusted gross income
the earnings and profits of the DISC in the same manner as provided by section
995 of the Internal Revenue Code, 26 U.S.C. 995, for all periods for which the
DISC election is effective.

(4) A taxpayer who, in determining federal adjusted gross income, has
reduced the taxpayer’s business deductions by an amount for wages and salaries
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for which a federal tax credit was elected under sections 38 and 51(a) of the
Internal Revenue Code, 26 U.S.C. 38 and 51(a), is allowed to deduct the amount
of the wages and salaries paid regardless of the credit taken. The deduction
must be made in the year that the wages and salaries were used to compute the
credit. In the case of a partnership or small business corporation, the deduction
must be made to determine the amount of income or loss of the partnership or
small business corporation.

(5) Married taxpayers filing a joint federal return who are required to
include part of their social security benefits or part of their tier 1 railroad
retirement benefits in federal adjusted gross income may split the federal base
used in calculation of federal taxable social security benefits or federal taxable
tier 1 railroad retirement benefits when they file separate Montana income tax
returns. The federal base must be split equally on the Montana return.

(6) Married taxpayers filing a joint federal return who are allowed a capital
loss deduction under section 1211 of the Internal Revenue Code, 26 U.S.C. 1211,
and who file separate Montana income tax returns may claim the same amount
of the capital loss deduction that is allowed on the federal return. If the
allowable capital loss is clearly attributable to one spouse, the loss must be
shown on that spouse’s return; otherwise, the loss must be split equally on each
return.

(7) Inthe case of passive and rental income losses, married taxpayers filing a
joint federal return and who file separate Montana income tax returns are not
required to recompute allowable passive losses according to the federal passive
activity rules for married taxpayers filing separately under section 469 of the
Internal Revenue Code, 26 U.S.C. 469. If the allowable passive loss is clearly
attributable to one spouse, the loss must be shown on that spouse’s return;
otherwise, the loss must be split equally on each return.

(8) Married taxpayers filing a joint federal return in which one or both of the
taxpayers are allowed a deduction for an individual retirement contribution
under section 219 of the Internal Revenue Code, 26 U.S.C. 219, and who file
separate Montana income tax returns may claim the same amount of the
deduction that is allowed on the federal return. The deduction must be
attributed to the spouse who made the contribution.

(9) (a) Married taxpayers filing a joint federal return who are allowed a
deduction for interest paid for a qualified education loan under section 221 of the
Internal Revenue Code, 26 U.S.C. 221, and who file separate Montana income
tax returns may claim the same amount of the deduction that is allowed on the
federal return. The deduction may be split equally on each return or in
proportion to each taxpayer’s share of federal adjusted gross income.

(b) Married taxpayers filing a joint federal return who are allowed a
deduction for qualified tuition and related expenses under section 222 of the
Internal Revenue Code, 26 U.S.C. 222, and who file separate Montana income
tax returns may claim the same amount of the deduction that is allowed on the
federal return. The deduction may be split equally on each return or in
proportion to each taxpayer’s share of federal adjusted gross income.

(10) A taxpayer receiving retirement disability benefits who has not attained
65 years of age by the end of the tax year and who has retired as permanently
and totally disabled may exclude from adjusted gross income up to $100 a week
received as wages or payments in lieu of wages for a period during which the
employee is absent from work due to the disability. If the adjusted gross income
before this exclusion exceeds $15,000, the excess reduces the exclusion by an
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equal amount. This limitation affects the amount of exclusion, but not the
taxpayer’s eligibility for the exclusion. If eligible, married individuals shall
apply the exclusion separately, but the limitation for income exceeding $15,000
is determined with respect to the spouses on their combined adjusted gross
income. For the purpose of this subsection, “permanently and totally disabled”
means unable to engage in any substantial gainful activity by reason of any
medically determined physical or mental impairment lasting or expected to last
at least 12 months.

(11) An individual who contributes to one or more accounts established
under the Montana family education savings program may reduce adjusted
gross income by the lesser of $3,000 or the amount of the contribution. In the
case of married taxpayers, each spouse is entitled to a reduction, not in excess of
$3,000, for the spouses’ contributions to the accounts. Spouses may jointly elect
to treat half of the total contributions made by the spouses as being made by
each spouse. The reduction in adjusted gross income under this subsection
applies only with respect to contributions to an account of which the account
owner, as defined in 15-62-103, is the taxpayer, the taxpayer’s spouse, or the
taxpayer’s child or stepchild if the taxpayer’s child or stepchild is a Montana
resident. The provisions of subsection (1)(e) do not apply with respect to
withdrawals of contributions that reduced adjusted gross income.

(12) (a) A taxpayer may exclude the amount of the loan payment received
pursuant to subsection (12)(a)(iv), not to exceed $5,000, from the taxpayer’s
adjusted gross income if the taxpayer:

(1) is a health care professional licensed in Montana as provided in Title 37;

(1) 1s serving a significant portion of a designated geographic area, special
population, or facility population in a federally designated health professional
shortage area, a medically underserved area or population, or a federal nursing
shortage county as determined by the secretary of health and human services or
by the governor;

(ii1) has had a student loan incurred as a result of health-related education;
and

(iv) has received a loan payment during the tax year made on the taxpayer’s
behalf by a loan repayment program described in subsection (12)(b) as an
incentive to practice in Montana.

(b) For the purposes of subsection (12)(a), a loan repayment program
includes a federal, state, or qualified private program. A qualified private loan
repayment program includes a licensed health care facility, as defined in
50-5-101, that makes student loan payments on behalf of the person who is
employed by the facility as a licensed health care professional.

(13) By November 1 of each year, the department shall multiply the amount of
pension and annuity income contained in subsection (2)(c)(i) and the federal
adjusted gross income amounts in subsection (2)(c)(ii) by the inflation factor for
that tax year, but using the year 2009 consumer price index, and rounding the
results to the nearest $10. The resulting amounts are effective for that tax year
and must be used as the basis for the exemption determined under subsection
(2)(c). (Subsection (2)(f) terminates on occurrence of contingency—sec. 3, Ch.
634, L. 1983; subsection (2)(0) terminates on occurrence of contingency—sec. 9,
Ch. 262, L. 2001.)”

Section 2. Section 19-2-1004, MCA, is amended to read:
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“19-2-1004. Exemption from taxes and legal process. Except as
provided in 19-2-907 and 19-2-909, the right of a person to any benefit or
payment from a retirement system or plan and the money in the system or plan’s
pension trust fund is not:

(1) subject to execution, garnishment, attachment, or any other process;
(2) subject to state, county, or municipal taxes except for:

(a) a benefit or annuity received in excess of $3;600-er-adjusted-by-an the
amount determined pursuant to 15-30-111(2)(c)&d); or

(b) arefund of a member’s regular contributions picked up by an employer
after June 30, 1985, as provided in 19-3-315, 19-5-402, 19-6-402, 19-7-403,
19-8-502, 19-9-710, or 19-13-601; or

(3) assignable except as specifically provided in this chapter.”

Section 3. Section 19-17-407, MCA, is amended to read:

“19-17-407. Exemption from taxation and legal process. (1) The first
$3,;600-6rthe amount determined pursuant to 15-30-111(2)(c)&d of benefits
received under this part is exempt from state, county, and municipal taxation.

(2) Benefits received under this part are not subject to execution,
garnishment, attachment, or any other process.”

Section 4. Section 19-18-612, MCA, is amended to read:

“19-18-612. Protection of benefits from legal process and taxation —
nonassignability. (1) Except for execution or withholding for the payment of
child support or for the payment of spousal support for a spouse or former spouse
who is the custodial parent of the child, payments made or to be made under this
chapter are not subject to judgments, garnishment, execution, or other legal
process. A person entitled to a pension may not assign the right, and the
association and trustees may not recognize any assignment or pay over any sum
assigned.

(2) The first—$3;600—o0rthe amount determined pursuant to
15-30-111(2)(c)ad) of benefits received under this part is exempt from state,
county, and municipal taxation.”

Section 5. Section 19-19-504, MCA, is amended to read:

“19-19-504. Protection of benefits from legal process and taxation.
(1) Except for execution or withholding for the payment of child support or for
the payment of spousal support for a spouse or former spouse who is the
custodial parent of the child, the benefits provided for in this part are not subject
to execution, garnishment, attachment, or the operation of bankruptcy,
insolvency, or other process of law and are unassignable except as specifically
provided in 19-19-505.

(2) Thefirst—$3;6000r—the The amount determined pursuant to
15-30-111(2)(c)&d) of benefits recelved under this part is exempt from state,
county, and municipal taxation.”

Section 6. Section 19-20-706, MCA, is amended to read:

“19-20-706. Exemption from taxation and legal process. Except as
provided in 19-20-305 and 19-20-306, the retirement allowances or any other
benefits accrued or accruing to any person under the provisions of the
retirement system and the accumulated contributions and cash and securities
in the various funds of the retirement system are:

(1) exempted from any state, county, or municipal tax of the state of
Montana except for:
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(a) aretirement allowance received in excess of $3;600-or-adjustedby-an the
amount determined pursuant to 15-30-111(2)(c)&d); or

(b) a withdrawal paid under 19-20-603 of a member’s contributions picked
up by an employer after June 30, 1985, as provided in 19-20-602;

(2) not subject to execution, garnishment, attachment by trustee process or
otherwise, in law or equity, or any other process; and

(3) unassignable except as specifically provided in this chapter.”

Section 7. Section 19-21-212, MCA, is amended to read:

“19-21-212. Exemption from taxation, legal process, and
assessments. Except for execution or withholding for the payment of child
support or for the payment of spousal support for a spouse or former spouse who

is the custodial parent of the child, contracts, benefits, and contributions under
the optional retirement program and the earnings on the contributions are:

(1) except for a retirement allowance received in excess of $3;600-or-adjusted
by-an the amount determined pursuant to 15-30-111(2)(c)é1), exempt from any
state, county, or municipal tax;

(2) not subject to execution, garnishment, attachment, or other process;
(3) not covered or assessable by an insurance guaranty association; and
(4) unassignable except as specifically provided in the contracts.”

Section 8. Effective date. [This act] is effective on passage and approval.

Section 9. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to tax years beginning after December 31, 2008.

Approved April 28, 2009

CHAPTER NO. 383
[HB 333]

AN ACT ALLOWING THE BUREAU OF MINES AND GEOLOGY TO
CONDUCT GEOTHERMAL RESEARCH; GRANTING UTILITIES NEAR
GEOTHERMAL SITES THE ABILITY TO PARTICIPATE IN RESEARCH
AND DEVELOPMENT OF THE SITE; AND PROVIDING AN EFFECTIVE
DATE.

WHEREAS, Montana has unique geological features that include
significant geothermal resources; and

WHEREAS, other states in the region are actively exploring and developing
these resources for energy production purposes; and

WHEREAS, existing data and analyses of these resources is now largely
outdated, and advances in technology, increased energy prices, and increased
interest in low-carbon energy sources has increased interest by electric utilities
and independent power producers in the state’s geothermal resources.
Be it enacted by the Legislature of the State of Montana:

Section 1. Geothermal research. (1) Subject to subsection (2), the
Montana bureau of mines and geology may conduct geothermal research that:

(a) characterizes the geothermal resource base in Montana;

(b) tests high-temperature and high-pressure drilling technologies
benefiting geothermal well construction; and
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(c) determines reservoir characterization, monitoring, and modeling
necessary for commercial application in Montana.

(2) If the research is conducted on private property, the bureau must have
written agreements with:

(a) the surface property owner and any owners of the geothermal resource
for access and use of the site for research purposes; and

(b) subject to subsections (3) and (4), the utility, as defined in 69-5-102, with
a service area nearest the research site if the utility intends to commercially
develop the site.

(3) If the utility with a service area nearest the research site intends to
develop the site for future commercial use, the utility shall:

(a) contribute, at a minimum, 25% of the research costs as determined by the
bureau for research at the site; and

(b) have an agreement in place with the surface property owner and any
owners of the geothermal resource where the research site is located for future
development of the geothermal resource.

(4) If the utility with a service area nearest the research site does not intend
to develop the site for commercial use, the utility with a service area next
nearest the site may enter into a written agreement pursuant to subsection
(2)(b). If a utility does not intend to develop the site for future commercial use,
the agreement pursuant to subsection (2)(b) is not required.

(5) In determining the utility with a service area nearest the site, all
measurements must be made on the shortest vector that can be drawn from the
line nearest the service area to the nearest portion of the geothermal site.

(6) Prior to September 1 of each even-numbered year, the bureau shall
update the energy and telecommunications interim committee on research
conducted pursuant to this section and funding received pursuant to [section 2].

(a) a ranking of the top five locations in Montana that offer the best
opportunity for near-term development of geothermal energy; and

(b) an estimate of the cost associated with development of each site.

Section 2. Authority to accept gifts, grants, contributions, and
reimbursements. The Montana bureau of mines and geology may accept gifts,
grants, contributions pursuant to [section 1(3)], and reimbursements to be used
for the purposes of [section 1].

Section 3. Codification instruction. [Sections 1 and 2] are intended to be
codified as an integral part of Title 90, and the provisions of Title 90 apply to
[sections 1 and 2].

Section 4. Effective date. [This act] is effective July 1, 2009.
Approved April 28, 2009

CHAPTER NO. 384
[HB 478]

AN ACT DEFINING “SMALL PLANT VENDOR”; EXEMPTING SMALL
PLANT VENDORS FROM LICENSURE FEES; REVISING INSPECTION
AND INFESTATION PROCEDURES TO INCLUDE SMALL PLANT
VENDORS; REVISING UNLAWFUL ACTS AND PENALTIES; AMENDING
SECTIONS 80-7-105, 80-7-106, 80-7-108, 80-7-109, 80-7-110, 80-7-122,
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80-7-133, AND 80-7-135, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 80-7-105, MCA, is amended to read:

“80-7-105. Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(1) “Firm” means an individual, company, partnership, association, or
corporation.

(2) “Landscape service” means a firm that buys, sells, or resells nursery
stock.

(3) “Nursery” means the business or location where nursery stock is grown
or offered for sale or resale or as part of a landscape service.

(4) “Nursery stock” means botanically classified plants or parts of plants,
including but not limited to tropical potted plants, aquatic plants, cut trees and
their products, and turf or sod grass. The following plants and plant materials
may not be considered nursery stock:

(a) field crop plants and seeds;

(b) pasture grasses;

(c) cut plants not for propagation;

(d) fruits or vegetables for human or animal consumption;

(e) cut trees and products that are going to be processed to a point that they
no longer represent a pest risk; and

() plant debris for disposal or processing.

(5) “Nursery stock certification” means the process by which the nursery
stock or other plants have been inspected and found to meet certification
standards established by department rule.

(6) “Plant dealer” means a firm that buys plants or plant products from a
producer for the purpose of offering the plants or plant products for sale or resale
or as part of a landscape service.

(7) “Plant inspection certificate” means a document issued by the
department or the plant pest regulatory agency of another state that declares
that the nursery stock, plants, or plant material grown by the firm named on the
certificate is apparently free of injurious plant pests.

(8) “Plant pest” means an insect, weed, fungus, virus, bacteria, or other
organism that can directly or indirectly injure or cause damage in a plant or a
product of a plant and that meets the criteria as a pest established by
department rule. For purposes of this chapter, noxious weeds, as defined in
7-22-2101(8)(a)(i), or other exotic weeds are defined as plant pests.

(9) “Small plant vendor” means a Montana firm engaged in the business of
selling or distributing nursery stock that:

(a) grows in Montana the nursery stock offered for sale or distribution; and

(b) has gross annual sales of less than $1,000 in a calendar year.”

Section 2. Section 80-7-106, MCA, is amended to read:

“80-7-106. License required — application and payment of license
fee — exemption. (1) A firm, nursery, or plant dealer engaging in the business

of selling or distributing nursery stock in this state shall obtain a license for each
location from the department.
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(2) The license must be in the name of the firm, nursery, or plant dealer
seeking the license and expires on the anniversary date established by rule by
the board of review established in 30-16-302. The applicant shall provide
information that the department finds necessary to carry out the provisions and
purposes of this chapter and in the form determined by rule by the board of
review established in 30-16-302.

(3) The department shall establish license fees by rule. License fees may be
no less than $95 or more than $125. If the department determines that the
revenue from the license fee is inadequate to accomplish the purposes of this
chapter, the department may by rule increase the fee within the statutory limit.

(4) A new applicant or a firm, nursery, or plant dealer failing to renew a
license on or before the annual anniversary date provided for in subsection (2)
shall pay an additional nonrefundable late fee of $25 for each license.

(5) An out-of-state firm that imports nursery stock into Montana for resale
by a licensed Montana nursery or plant dealer is not required to obtain a license
if the firm is licensed in the state of origin of the nursery stock and if that state
extends a similar exemption to Montana firms.

(6) The fees required by the provisions of this section may be paid by credit
card and may be discounted for payment processing charges paid by the
department to a third party.

(7) A small plant vendor must be licensed but is exempt from the license fee
requirements of this section.”

Section 3. Section 80-7-108, MCA, is amended to read:

“80-7-108. Nursery stock inspection — fees. (1) The department may
enter the premises of a licensed firm, nursery, or plant dealer or of a small plant
vendor during regular business hours for the purpose of inspecting nursery
stock or other materials for possible plant pests or for determining licensure
compliance. An inspection fee may not be assessed if the department requests
the inspection.

(2) A firm, nursery, or plant dealer, or small plant vendor may request the
inspection of nursery stock, plants, or other materials by giving the department
5 days’ notice prior to the time when the nursery stock, plants, or other
materials are ready for inspection. A firm, nursery, or plant dealer, or small
plant vendor requesting an inspection shall pay a fee as established by
department rule. The fee must cover the actual costs of inspection, surveys, and
other services required to issue the plant inspection certificate.

(38) The department may issue a plant inspection certificate based on the
results of a nursery stock or other plant inspection or inspection survey.”

Section 4. Section 80-7-109, MCA, is amended to read:

“80-7-109. Duty to notify department of infestation. A firm, nursery, e
plant dealer, or small plant vendor with nursery stock or other materials that
are infected or infested with plant pests shall notify the department. The firm,
nursery, or plant dealer, or small plant vendor shall comply with the
instructions of the department for the control of the plant pests.”

Section 5. Section 80-7-110, MCA, is amended to read:

“80-7-110. Removal of nursery stock — assessment of costs. (1) If a
firm, nursery, er plant dealer, or small plant vendor that owns nursery stock or
other materials infected or infested with any injurious plant pest fails to comply
with the instructions of the department for the destruction or control of the
injurious plant pest or the destruction of the infested or infected nursery stock or
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other material within the time specified by the department, the department
may condemn, remove, or destroy the nursery stock or other material or treat it
with a proper remedy at the expense of the owner.

(2) If an owner fails to pay the actual cost of the removal, treatment, or
destruction within 30 days after notice has been mailed to the owner at the
owner’s last-known post-office address and to any purchaser of the property
under contract for deed at the purchaser’s last-known post-office address, the
cost becomes a lien on the land of the owner and must be added by the county
treasurer to the taxes upon the property and collected as other taxes.”

Section 6. Section 80-7-122, MCA, is amended to read:

“80-7-122. Nursery stock certification. At the request of a licensed firm,
nursery, or plant dealer; or of a small plant vendor, the department may inspect
nursery stock for the purpose of nursery stock certification. The department
shall establish certification standards, inspection procedures, and fees by
department rule.”

Section 7. Section 80-7-133, MCA, is amended to read:

“80-7-133. Acts made unlawful — penalty. (1) It is unlawful for a firm,
nursery, e plant dealer, or small plant vendor to:

(a) fail to properly identify nursery stock offered for sale. Identification must
include but is not limited to the scientific name, common name, and variety,
except with regard to mixed annual plantings. Each nursery plant offered for
sale as a separate plant must be identified. A single means of identification is
allowed on each bundle of bare root seedlings, liners, or hedging grade nursery
stock.

(b) falsely represent or misrepresent the name, age, variety, or class of any
nursery stock sold or offered for sale;

(c) falsely represent or state that any nursery stock offered for sale, sold, or
delivered was grown in a certain location, when in fact the nursery stock was
grown in another location;

(d) deceive or defraud any firm in the sale of any nursery stock by
substituting inferior or different varieties or ages from those ordered;

(e) bring into this state, offer for sale or distribution within this state, or
ship, sell, or deliver upon any sale any nursery stock that is infected or infested
with a plant pest dangerous to the horticultural interests of the state or that
violates any federal or state quarantine; or

(f) sell or distribute nursery stock, cut decorative plants, or aquatic plants
declared to be noxious weeds as defined in 7-22-2101.

(2) In case of misrepresentation, false representation, deceit, fraud,
substitution, or sale and distribution of noxious weeds, the firm, nursery, or
plant dealer, or small plant vendor is subject to punishment as provided in
80-7-135 and is liable to a party damaged or injured to the extent of all damages
sustained, which may be recovered in a civil action in any court of competent
jurisdiction.”

Section 8. Section 80-7-135, MCA, is amended to read:

“80-7-135. Penalty for violation. (1) A firm, nursery, e plant dealer, or
small plant vendor that violates or aids in the violation of a provision of this part
or of the rules, orders, or quarantines of the department adopted under Title 2,
chapter 4, and this part commits a civil offense and is subject to a civil penalty of
not more than $1,000 for each violation.



Ch. 385 MONTANA SESSION LAWS 2009 2472

(2) Assessment of a civil penalty may be made in conjunction with another
warning, order, or administrative action authorized by this chapter. A civil
penalty collected under this section must be deposited in the nursery account
established in 80-7-123 for education, training, research, and development for
the nursery industry pursuant to rules established by the department.

(3) The department shall establish by rule:

(a) a penalty schedule that establishes the types of penalties and the
amounts, not to exceed $1,000, for initial and subsequent offenses; and

(b) other matters necessary for the administration of civil penalties.

(4) Sections 80-7-105, 80-7-106, 80-7-108, 80-7-109, 80-7-122, 80-7-123, and
this section may not be construed as requiring the department or its agents to

report violations of this part when the department believes that the public
interest will be best served by a suitable notice of warning.”

Section 9. Coordination instruction. If Senate Bill No. 38 is not passed
and approved, then [this act] is void.

Section 10. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2009

CHAPTER NO. 385
[HB 578]

AN ACT CREATING THE MONTANA HEALTH CORPS ACT; PROVIDING
FOR ENROLLMENT OF RETIRED PHYSICIANS IN THE HEALTH CORPS;
PROVIDING FOR HOME HEALTH CARE VISITS TO PATIENTS ELIGIBLE
FOR MEDICARE OR MEDICAID; LIMITING CHARGES MADE BY HEALTH
CORPS MEMBERS; LIMITING THE LIABILITY OF HEALTH CORPS
MEMBERS; GRANTING RULEMAKING AUTHORITY; AND PROVIDING
AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 7] may be cited as the “Montana
Health Corps Act”.

Section 2. Purpose — establishment of program. (1) The purpose of
[sections 1 through 7] is to:

(a) provide primary outpatient care to individuals eligible for medicare or
medicaid by retired physicians at affordable prices;

(b) keep the elderly or infirm in their homes longer; and

(¢c) provide home health care visits for patients who have difficulty in
traveling.

(2) The board shall adopt rules to establish the program. The rules must
provide procedures for enrolling retired physicians in the health corps and
procedures under which physicians or health care facilities may refer medicare
or medicaid patients to members of the health corps.

Section 3. Definitions. As used in [sections 1 through 7], unless the
context requires otherwise, the following definitions apply:

(1) “Health care” has the meaning provided in 50-16-504.
(2) “Health care facility” has the meaning provided in 50-5-101.
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Section 4. Eligibility for participation. A retired physician who is
properly licensed and in good standing in Montana may participate in the health
corps provided for in [sections 1 through 7]. The board shall accept applications
for participation in the health corps and provide written guidelines to
participants in the health corps concerning the provisions of [sections 1 through
7] and rules adopted to implement [sections 1 through 7].

Section 5. Referral of patients to program — visits — charges. (1) The
board shall adopt rules under which physicians or health care facilities may
refer medicare or medicaid patients to the health corps program.

(2) A health corps member shall make home visitations to eligible patients
for the purpose of providing health care to eligible patients.

(3) A health corps member may charge $10 for a patient contact or visit and
may submit a charge to medicare or medicaid.

Section 6. Limitation on liability. A physician who renders health care
within the scope of the physician’s license to a patient under [sections 1 through
7] is not liable to a patient or other person for civil damages resulting from the
rendering of the care unless the damages were the result of gross negligence or
willful or wanton acts or omissions by the physician. Each patient must be given
notice that under state law the physician may not be held legally liable for
ordinary negligence for services provided under the health corps program.

Section 7. Termination of participation in health corps. The board
may take disciplinary action against a physician participating in the health
corps program as provided in Title 37 and may terminate a physician’s
participation in the health corps program based upon the disciplinary action.

Section 8. No appropriation. It is the intent of the legislature that the
requirements of [this act] be conducted within existing levels of funding.

Section 9. Codification instruction. [Sections 1 through 7] are intended
to be codified as an integral part of Title 37, chapter 3, and the provisions of Title
37, chapter 3, apply to [sections 1 through 7].

Section 10. Effective date. [This act] is effective July 1, 2009.
Approved April 28, 2009

CHAPTER NO. 386
[HB 583]

AN ACT SUPPORTING A NETWORK OF FOUR ESTABLISHED MONTANA
FOOD AND AGRICULTURAL DEVELOPMENT CENTERS
ADMINISTERED BY THE DEPARTMENT OF AGRICULTURE; PROVIDING
AFUND TRANSFER; PROVIDING AN APPROPRIATION; AND PROVIDING
AN EFFECTIVE DATE.

WHEREAS, the lack of infrastructure in Montana for adding value to the
state’s agricultural products is a primary barrier to our state capturing a
significant portion of the $3 billion that Montanans spend each year on food; and

WHEREAS, this lack of infrastructure is inhibiting the ability of farmers
and ranchers and other agricultural entrepreneurs to serve markets for food,
farm-based renewable energy, and other value-added agricultural markets,
both within the state and outside the state; and

WHEREAS, producing for local markets on a family or community scale can
reconnect Montana’s rural and urban economies and enhance stewardship of
Montana’s natural and human resources; and
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WHEREAS, consumer demand for Montana-based, sustainably grown,
nutritious, and affordable food in Montana exceeds supply; and

WHEREAS, farm-derived renewable energy and biofuels hold promise to
increase the profitability of family farm and ranch operations, promote domestic
energy production, and lessen our dependence on foreign sources of energy; and

WHEREAS, previous investment and capacity built in the state for
supporting value-added agricultural development needs to be maintained; and

WHEREAS, increasing technical assistance to Montana’s food and
agricultural entrepreneurs can help keep more of the state’s food, agricultural,
and energy dollars circulating in Montana communities.

Be it enacted by the Legislature of the State of Montana:

Section 1. Montana food and agricultural development program —
definition. (1) There is a program administered by the department to promote
Montana food and agricultural development. The program must fund four
Montana food and agricultural development centers that were established
before January 1, 2009, and that are charged with:

(a) developing Montana’s capacity to produce food and value-added
agricultural products, including farm-derived renewable energy; and

(b) providing technical assistance and other services to community-based
food, agriculture, and farm-derived renewable energy entrepreneurs.

(2) Technical assistance includes but is not limited to business assistance,
product development, marketing, nutritional analysis and labeling, education,
assistance with food safety regulation compliance, training to educate business
professionals and entrepreneurs on industry dynamics and technology of
specific bioproduct industries, and evaluating existing and developing
technologies.

(3) Each center must be a certified regional development corporation or a
nonprofit organization that serves at least a four-county region.

(4) As used in this section, “farm-derived renewable energy” means
renewable energy produced from products developed by farmers and ranchers,
as well as entrepreneurs, using Montana farm and ranch products.

Section 2. Fund transfer. There is transferred $250,000 from the
research and commercialization state special revenue account established in
90-3-1002 to the state general fund in each year of the biennium, to be spent in
accordance with 90-3-1003(4).

Section 3. Appropriation. The following amounts are appropriated to the
department of agriculture from the general fund for each of the fiscal years 2010
and 2011 to establish and administer the Montana food and agricultural
development program as provided in [section 1]:

FY 2010 FY 2011
Four centers, operation $240,000 $240,000
Administration $10,000 $10,000
Total $250,000 $250,000

Section 4. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 80, chapter 11, and the provisions of Title 80, chapter
11, apply to [section 1].



2475 MONTANA SESSION LAWS 2009 Ch. 387

Section 5. Coordination instruction. If [this act] is passed and approved
and House Bill No. 123 fails, then the fund transfer provided for in [section 2 of
this act] for fiscal year 2011 is void.

Section 6. Effective date. [This act] is effective July 1, 2009.
Approved April 28, 2009

CHAPTER NO. 387
[HB 615]

AN ACT CREATING AN ONLINE MOTOR VEHICLE LIABILITY
INSURANCE VERIFICATION SYSTEM; PROVIDING FOR LAW
ENFORCEMENT USE OF THE SYSTEM; PROVIDING FOR A FUNDING
MECHANISM AND OPERATING ACCOUNT FOR THE VERIFICATION
SYSTEM; RAISING CERTAIN VEHICLE REGISTRATION FEES;
ALLOWING THE DEPARTMENT OF JUSTICE TO SET REINSTATEMENT
AND AUTHORIZED USER FEES; ALLOWING INSURERS TO DISCLOSE
CERTAIN INFORMATION TO BE USED IN THE SYSTEM; GRANTING THE
DEPARTMENT RULEMAKING AUTHORITY TO ADMINISTER THE
SYSTEM; AMENDING SECTIONS 33-19-306, 61-3-321, 61-6-101, 61-6-102,
61-6-103, 61-6-105, AND 61-6-302, MCA; REPEALING SECTION 61-6-106,
MCA; AND PROVIDING A DELAYED EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Creation of online motor vehicle liability insurance
verification system. (1) The department, in cooperation with the
commissioner of insurance, shall establish an accessible common carrier-based
motor vehicle liability insurance verification system to verify the compliance of
a motor vehicle owner or operator with motor vehicle liability policy
requirements under 61-6-103, 61-6-301, and 61-6-302 and facilitate or monitor
proof of financial responsibility filings under 61-6-133 and 61-6-134.

(2) The department may contract with a private vendor or vendors to
establish and maintain the system.

(3) The system must:

(a) send requests to insurers for verification of motor vehicle liability
insurance using electronic services established by the insurers, through the
internet, world wide web, or a similar proprietary or common carrier electronic
system in compliance with the specifications and standards of the insurance
industry committee on motor vehicle administration and other applicable
industry standards;

(b) include appropriate provisions to secure its data against unauthorized
access and to maintain a record of all requests and responses;

(c) be accessible, without fee, to authorized personnel of the department, the
courts, law enforcement personnel, county treasurers, and authorized agents
under the provisions of 61-3-116;

(d) interface, wherever possible, with existing department and law
enforcement systems;

(e) receive insurance data file transfers from insurers under specifications
and standards set forth in subsection (3)(a) to identify vehicles that are not
covered by an insurance policy;
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(f) provide a means by which low-volume insurers that are unable to deploy
an online interface with the system can report insurance policy data to the
department or its designee for inclusion in the system,;

(g) provide a means to track separately or distinguish motor vehicles that
are subject to a certificate of self-insurance under 61-6-143, a surety or
indemnity bond under 61-6-137 or 61-6-301, or a deposit of cash or securities
under 61-6-138;

(h) be available 24 hours a day, 7 days a week, subject to reasonable
allowances for scheduled maintenance or temporary system failures, to verify
the insurance status of any vehicle in a manner prescribed by the department;
and

(1) be installed and operational no later than July 1, 2011, following an
appropriate testing period of not less than 6 months.

(4) The provisions of Title 2, chapter 6, parts 1 and 2, do not apply to the
information contained in the verification system.

(5) Every insurer shall cooperate with the department in establishing and
maintaining the system and shall provide access to motor vehicle liability policy
status information to verify liability coverage for:

(a) a vehicle insured by that company that is registered in this state; and

(b) if available, for a vehicle that is insured by that company or that is
operated in this state and that is the subject of an accident investigation
regardless of where the vehicle is registered.

Section 2. Law enforcement use of verification system. (1)
Notwithstanding the requirements of 61-6-302, a peace officer or authorized
employee of a law enforcement agency may, during the course of a traffic stop or
accident investigation, access the verification system provided under [section 1]
to verify whether a motor vehicle is covered by a valid motor vehicle liability
policy that meets the requirements of 61-6-103 and 61-6-301.

(2) (a) Except as provided in subsection (2)(b), the response received from the
system supersedes an insurance card produced by a vehicle owner or operator,
and notwithstanding the display of an insurance card by the owner or operator,
the peace officer may issue a complaint and notice to appear to the owner or
operator for a violation of 61-6-301 or 61-6-302.

(b) Subsection (2)(a) does not apply if the vehicle is:
(1) covered under a commercial automobile insurance coverage policy;
(i1) part of a self-insured fleet as provided in 61-6-143; or

(ii1) included in an insurance binder, as allowed by 33-15-411, that has not
been entered into the system at the time the system is accessed under subsection
(1) of this section.

(3) Except upon reasonable cause to believe that a driver has violated
another traffic regulation or that the driver’s vehicle is unsafe or not equipped as
required by law, a peace officer may not use the verification system to stop a
driver for operating a motor vehicle in violation of 61-6-301.

Section 3. Online motor vehicle liability insurance verification
operating account. (1) There is an online motor vehicle liability insurance
verification operating account in the state special revenue fund, as provided in
17-2-102.
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(2) Fees imposed under 61-3-321(20) or established and collected under
61-6-105 must be deposited in the account.

(3) The money in the online motor vehicle liability insurance verification
operating account must be used by the department to pay costs directly incurred
in the operation, maintenance, and enhancement of the online motor vehicle
liability insurance verification system established under [section 1].

Section 4. Section 33-19-306, MCA, is amended to read:

“33-19-306. Disclosure limitations and conditions. (1) Except as
provided in this section, a licensee may not disclose personal or privileged
information about an individual collected or received in connection with an
insurance transaction.

(2) Disclosure may be made with the written authorization of the individual.
The authorization must be in the form provided in 33-19-206.

(3) Disclosure limited to that which is reasonably necessary may be made to
a person to enable the person to provide information to the disclosing licensee for
the purpose of detecting or preventing criminal activity, fraud, material
misrepresentation, or material nondisclosure in connection with an insurance
transaction. A person to whom information is disclosed pursuant to this
subsection shall agree in writing not to further disclose the information, but this
requirement for an agreement does not prevent disclosure of information thatis
necessary to obtain further information for the purposes set forth in this
subsection.

(4) (a) Disclosure may be made between licensees if the information
disclosed is limited to that which is reasonably necessary:

(i) to detect or prevent criminal activity, fraud, material misrepresentation,
or material nondisclosure in connection with insurance transactions; or

(i) for either the disclosing or receiving licensee to perform its insurance
function.

(b) A licensee receiving information pursuant to this subsection (4) may not
further disclose the information unless otherwise permitted by this section.

(5) Disclosure may be made to a medical care institution, a medical
professional, or the individual to whom the information pertains if that
information is reasonably necessary for the following purposes:

(a) verifying insurance coverage or benefits;

(b) informing an individual of a medical problem of which the individual may
not be aware;

(c) conducting an operations or services audit; or

(d) determining the reasonableness or necessity of medical services.
(6) Disclosure:

(a) may be made to an insurance regulatory authority;

(b) must be made as required by law; and

(c) must be or may be made to the commissioner as required or permitted by
law

(7) Disclosure may be made by a licensee or an insurance-support
organization to a law enforcement or other government authority or to an
insurance regulatory agency:
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(a) to protect the interests of a licensee in preventing, investigating, or
prosecuting the perpetration of fraud upon a licensee; or

(b) if the licensee or insurance-support organization reasonably believes
that illegal activities have been conducted by the individual; or

(¢) as provided in [section 1].

(8) Disclosure that is limited to that which is reasonably necessary may be
made as otherwise permitted or required by law.

(9) Disclosure that is limited to that which is reasonably necessary may be
made in response to a facially valid administrative or judicial order, including a
search warrant or subpoena.

(10) (a) Except as provided in subsection (10)(b), disclosure that is limited to
that which is reasonably necessary may be made for the purpose of conducting
actuarial or research studies if:

(1) an individual is not identified in any actuarial or research report;

(i) materials allowing the individual to be identified are returned or
destroyed as soon as they are no longer needed; and

(ii1) the actuarial or research organization agrees not to further disclose the
information without the individual’s separate, written authorization.

(b) Disclosure of information may be made for:

(1) health research that is subject to the approval of an institutional review
board and the requirements of federal law and regulations governing
biomedical research; or

(11) epidemiological or drug therapy outcomes research that requires
information that has been made anonymous to protect the identity of the patient
through coding or encryption.

(11) Disclosure may be made to a party or a representative of a party to a
proposed sale, transfer, merger, or consolidation of all or part of the business of
the licensee or insurance-support organization if:

(a) prior to the consummation of the sale, transfer, merger, or consolidation
only information is disclosed that is reasonably necessary to enable the recipient
to make business decisions about the purchase, transfer, merger, or
consolidation; and

(b) the recipient agrees not to further disclose the information without the
individual’s separate, written authorization.

(12) (a) Disclosure that is limited to that which is reasonably necessary may
be made to a licensee’s affiliate as follows:

(1) to allow use of the information in connection with an audit of the licensee;
(i1) to enable a licensee to perform an insurance function; or
(i11) as allowed by 33-19-307.

(b) A licensee disclosing pursuant to this section must have a written
agreement with the affiliate that the affiliate will not use or further disclose
information received except to carry out the purposes set forth in subsection
(12)(a) and that if further disclosure is necessary to meet those purposes, the
disclosure will be made only to the licensee or to a person who agrees in writing
to be bound by the same prohibition on use and disclosure. A disclosure allowed
by 33-19-307 is governed by that section.
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(13) Disclosure that is limited to that which is reasonably necessary may be
made to an insurance-support organization to perform insurance-support
services for the licensee. The insurance-support organization may redisclose the
information to the extent necessary to provide its services to its member or
subscriber licensees and other insurance-support organizations or as otherwise
permitted by law, but not for a marketing purpose.

(14) Disclosure may be made to a group policyholder for the purpose of
reporting claims experience or conducting an audit of the licensee’s operations
or services if the information disclosed is reasonably necessary for the group
policyholder to conduct the review or audit and the group policyholder agrees
not to further disclose the information without the individual’s separate,
written authorization. Medical record information disclosed pursuant to this
subsection must be edited to prevent the identification of the applicant,
policyholder, or certificate holder. Employer audits that are required by the
Employee Retirement Income Security Act of 1974, 29 U.S.C. 1001, et seq., as
amended, are not subject to the provisions of this subsection.

(15) Disclosure that is limited to that which is reasonably necessary may be
made to a professional peer review organization for the purpose of reviewing the
service or conduct of a medical care institution or medical professional if the
professional peer review organization agrees not to further disclose the
information without the individual’s separate, written authorization.

(16) Disclosure that is limited to that which is reasonably necessary may be
made to a governmental authority as required by federal or state law or for the
purpose of determining the individual’s eligibility for health benefits for which
the governmental authority may be liable.

(17) Disclosure that is limited to that which is reasonably necessary may be
made to a certificate holder or policyholder for the purpose of providing
information regarding the status of an insurance transaction. Disclosure
pursuant to this subsection may not be made to a group policyholder without a
separate, written authorization from the individual.

(18) Disclosure may be made to a person contractually engaged to provide
services to enable a licensee to perform an insurance function, or to perform an
insurance function on behalf of a licensee, if the person agrees in writing that
the person will not use or further disclose information obtained or developed
pursuant to the engagement except to carry out the limited purpose of the
engagement and that if further disclosure is necessary to perform the insurance
function, that disclosure will be made only to the licensee or to a person who
agrees in writing to be bound by the same prohibitions on use and disclosure.

(19) If a licensee has to disclose personal or privileged information in order to
perform an insurance function and disclosure is not permitted under another
exception in this section, disclosure may be made to a person other than a
licensee if the disclosure is limited to that which is reasonably necessary to
enable the person to perform services or an insurance function for the disclosing
licensee and if the person is notified by the licensee that the person is prohibited
from:

(a) using the information other than to carry out the limited purpose for
which the information is disclosed; and

(b) disclosing the information other than to the licensee and as allowed in
subsection (3).
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(20) Disclosure may be made to a lienholder, mortgagee, assignee, lessor, or
other person shown on the records of an insurance institution or insurance
producer as having a legal interest in a policy of insurance if:

(a) medical record information is not disclosed; and

(b) the information disclosed is limited to that which is reasonably necessary
to permit the person with a legal interest in the policy to protect that person’s
interests in that policy.

(21) Disclosure may be made to provide information to insurance rate
advisory organizations, guaranty funds or agencies, agencies that are rating a
licensee, persons that are assessing the licensee’s compliance with industry
standards, and the licensee’s attorneys, accountants, and auditors if the
disclosure is limited to that which is reasonably necessary to enable the person
or entity to perform services or an insurance function for the disclosing licensee
and if the person or entity is notified by the licensee that the person or entity is
prohibited from using the information, other than to carry out the limited
purpose for which the information is disclosed.

(22) Notwithstanding any other provision of this chapter, disclosure for a
marketing purpose may be made only as allowed by 33-19-307.

(23) Nothing in this section may be construed to prevent the disclosure of
personal information that is otherwise discoverable pursuant to the Montana
Rules of Civil Procedure.

(24) The commissioner may adopt rules creating additional exceptions to
disclosure restrictions for the purpose of allowing a licensee or
insurance-support organization to carry out a necessary insurance function.
The commissioner shall adopt rules establishing the methods that must be used
by licensees to prevent identification as described in subsection (14).”

Section 5. Section 61-3-321, MCA, is amended to read:

“61-3-321. Registration fees of vehicles and vessels — certain
vehicles exempt from registration fees — disposition of fees. (1) Except
as otherwise provided in this section, registration fees must be paid upon
registration or, if applicable, renewal of registration of motor vehicles,
snowmobiles, watercraft, trailers, semitrailers, and pole trailers as provided in
subsections (2) through (9} (20):

(2) Unless a light vehicle is permanently registered under 61-3-562, the
annual registration fee for light vehicles, trucks and buses under 1 ton, and
logging trucks less than 1 ton is as follows:

(a) 1if the vehicle is 4 or less years old, $217,;
(b) if the vehicle is 5 through 10 years old, $87; and
(c) if the vehicle is 11 or more years old, $28;

(3) Except as provided in subsection (14), the one-time registration fee based
on the declared weight of a trailer, semitrailer, or pole trailer is as follows:

(a) if the declared weight is less than 6,000 pounds, $61.25; or
(b) if the declared weight is 6,000 pounds or more, $148.25.

(4) Except as provided in subsection (14), the one-time registration fee for
motor vehicles owned and operated solely as collector’s items pursuant to
61-3-411, based on the weight of the vehicle, is as follows:

(a) 2,850 pounds and over, $10; and
(b) under 2,850 pounds, $5.
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(5) Except as provided in subsection (14), the one-time registration fee for
off-highway vehicles other than a quadricycle or motorcycle is $61.25.

(6) The annual registration fee for heavy trucks, buses, and logging trucks in
excess of 1 ton is $22.75.

(7) (a) The annual registration fee for a motor home, based on the age of the
motor home, is as follows:

(1) less than 2 years old, $282.50;

(i1) 2 years old and less than 5 years old, $224.25;

(i11) 5 years old and less than 8 years old, $132.50; and
(iv) 8 years old and older, $97.50.

(b) The owner of a motor home thatis 11 years old or older and that is subject
to the registration fee under this section may permanently register the motor
home upon payment of:

(i) a one-time registration fee of $237.50; and

(i1) if applicable, five times the renewal fees for personalized license plates
under 61-3-406.

(8) (a) Except as provided in subsection (14), the one-time registration fee
for motorcycles and quadricycles registered for use on public highways is
$53.25, and the one-time registration fee for motorcycles and quadricycles
registered for both off-road use and for use on the public highways is $114.50.

(b) An additional fee of $16 must be collected for the registration of each
motorcycle or quadricycle as a safety fee, which must be deposited in the state
motorcycle safety account provided for in 20-25-1002.

(9) Except as provided in subsection (14), the one-time registration fee for
travel trailers, based on the length of the travel trailer, is as follows:

(a) under 16 feet in length, $72; and
(b) 16 feet in length or longer, $152.

(10) Except as provided in subsection (14), the one-time registration fee for a
motorboat, sailboat, personal watercraft, or motorized pontoon required to be
numbered under 23-2-512 is as follows:

(a) for a personal watercraft or a motorboat, sailboat, or motorized pontoon
less than 16 feet in length, $65.50;

(b) for a motorboat, sailboat, or motorized pontoon at least 16 feet in length
but less than 19 feet in length, $125.50; and

(c) for a motorboat, sailboat, or motorized pontoon 19 feet in length or longer,
$295.50.

(11) (a) Except as provided in subsections (11)(b) and (14), the one-time
registration fee for a snowmobile is $60.50.

(b) (1) A snowmobile that is licensed by a Montana business and is owned
exclusively for the purpose of daily rental to customers is assessed:

(A) a fee of $40.50 in the first year of registration; and
(B) if the business reregisters the snowmobile for a second year, a fee of $20.

(11) If the business reregisters the snowmobile for a third year, the
snowmobile must be permanently registered and the business is assessed the
registration fee imposed in subsection (11)(a).
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(12) A fee of $5 must be collected when a new set of standard license plates, a
new single standard license plate, or a replacement set of special license plates
required under 61-3-332 is issued. The $5 fee imposed under this subsection
does not apply when previously issued license plates are transferred under
61-3-335. All registration fees imposed under this section must be paid if the
vehicle to which the plates are transferred is not currently registered.

(13) The provisions of this part with respect to the payment of registration
fees do not apply to and are not binding upon motor vehicles, trailers,
semitrailers, snowmobiles, watercraft, or tractors owned or controlled by the
United States of America or any state, county, city, or special district, as defined
in 18-8-202, or to a vehicle or vessel that meets the description of property
exempt from taxation under 15-6-201(1)(a), (1)(c), (1)(d), (1)(e), (1)@, (1)(g),
1)@, ()G, (A, or (1)(m), 15-6-203, or 15-6-215, except as provided in
61-3-520.

(14) Whenever ownership of a trailer, semitrailer, pole trailer, off-highway
vehicle, motorcycle, quadricycle, travel trailer, motor home, motorboat,
sailboat, personal watercraft, motorized pontoon, snowmobile, or motor vehicle
owned and operated solely as a collector’s item pursuant to 61-3-411 is
transferred, the new owner shall title and register the vehicle or vessel as
required by this chapter and pay the fees imposed under this section.

(15) A person eligible for a waiver under 61-3-460 is exempt from the fees
required under this section.

(16) Except as otherwise provided in this section, revenue collected under
this section must be deposited in the state general fund.

(17) The fees imposed by subsections (2) through (11) are not required to be
paid by a dealer for the enumerated vehicles or vessels that constitute inventory
of the dealership.

(18) (a) Unless a person exercises the option in subsection (18)(b), an
additional fee of $4 must be collected for each light vehicle registered under this
part. This fee must be accounted for and transmitted separately from the
registration fee. The fee must be deposited in an account in the state special
revenue fund to be used for state parks, for fishing access sites, and for the
operation of state-owned facilities. Of the $4 fee, the department of fish, wildlife,
and parks shall use $3.50 for state parks, 25 cents for fishing access sites, and 25
cents for the operation of state-owned facilities at Virginia City and Nevada
City.

(b) A person who registers a light vehicle may, at the time of annual
registration, certify that the person does not intend to use the vehicle to visit
state parks and fishing access sites and may make a written election not to pay
the additional $4 fee provided for in subsection (18)(a). If a written election is
made, the fee may not be collected.

(19) For each light vehicle, trailer, semitrailer, pole trailer, heavy truck,
motor home, motorcycle, quadricycle, and travel trailer subject to a registration
fee under this section, an additional fee of $5 must be collected and forwarded to
the state for deposit in the account established in 44-1-504.

(20) (a) Until December 31, 2011, for each light vehicle, trailer, semitrailer,
pole trailer, heavy truck, motor home, motorcycle, quadricycle, and travel trailer
subject to a registration fee under this section, an additional fee of §1 must be
collected and forwarded to the state for deposit in the online motor vehicle
liability insurance verification account established in [section 3].
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(b) Beginning January 1, 2012, for each light vehicle, trailer, semitrailer,
pole trailer, heavy truck, motor home, motorcycle, quadricycle, and travel trailer
subject to a registration fee under this section, an additional fee of 50 cents must
be collected and forwarded to the state for deposit in the online motor vehicle
liability insurance verification account established in [section 3].

(21) This section does not apply to a motor vehicle, trailer, semitrailer, or
pole trailer that is governed by 61-3-721.”

Section 6. Section 61-6-101, MCA, is amended to read:

“61-6-101. Short title. This part may be cited as the “Motor Vehicle
Safety-Responsibility Insurance Responsibility and Verification Act”.”
Section 7. Section 61-6-102, MCA, is amended to read:

“61-6-102. Definitions. As used in this part, unless the context clearly
indicates a different meaning, the following definitions apply:

(1) “Commercial automobile insurance coverage” means any coverage
provided to an insured, regardless of number of vehicles or entities covered,
under a commercial, garage, or truckers coverage form and rated from a
commercial manual or rating rule. Vehicle type and ownership are not the
primary factors in underwriting the coverage or rating the coverage. The rating
may be subject to individual risk characteristics, including but not limited to
experience rating, schedule rating, loss rating, or deductible rating.

(2) “Insurer” means an authorized insurer, as defined in 33-1-201, who
issues or renews a motor vehicle liability policy.

H(3) “Judgment” means any judgment that has become final by expiration
without appeal of the time within which an appeal might have been perfected or
by final affirmation on appeal rendered by a court of competent jurisdiction of
any state or of the United States upon a cause of action arising out of the
ownership, maintenance, or use of any motor vehicle, for damages, including
damages for care and loss of services, because of bodily injury to or death of any
person or for damages because of injury to or destruction of property, including
the loss of use of property, or upon a cause of action on an agreement of
settlement for damages.

(5) “Low-volume insurer” means an insurer that provides motor vehicle
liability policies for fewer than 500 vehicles in this state.

(6) (a) “Motor vehicle liability policy” means a policy of insurance issued or
renewed by an insurer to a person who owns or operates a motor vehicle that
meets or exceeds the minimum coverage limits under 61-6-103, including a policy
certified as provided in 61-6-133 as proof of financial responsibility.

(b) A certificate filed for a nonresident as proof of financial responsibility
under 61-6-134 must be treated as a motor vehicle liability policy under this part.

B3)(7) “Nonresident’s operating privilege” means the privilege conferred
upon a nonresident by the laws of this state pertaining to the operation by the
nonresident of a motor vehicle or the use of a motor vehicle owned by the
nonresident in this state.

“4)(8) “Person” means every natural person, firm, partnership, association,
or corporation.
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5)(9) “Proof of financial responsibility” means proof of ability to respond in
damages for liability on account of accidents occurring subsequent to the
effective date of the proof of financial responsibility, arising out of the
ownership, maintenance, or use of a motor vehicle.

£6)(10) “State” means any state, territory, or possession of the United States,
the District of Columbia, or any province of the Dominion of Canada.

(11) “Suspension” means the withdrawal by action of the department of a
motor vehicle’s registration, as defined in 61-1-101, for a period of time
prescribed by department rule.

(12) “System” means the online motor vehicle liability insurance verification
system created in [section 1].”

Section 8. Section 61-6-103, MCA, is amended to read:

“61-6-103. Motor vehicle liability policy defined minimum limits —
other requn‘ements (1) Aﬁmete%velﬁele%abﬂifeyﬁehey’—&&thetefm&&usedﬂﬂ

2)yThe-ewner’s-poliey-of iability-insuranee A motor vehicle liability policy

must:

(a) designate by explicit description or by appropriate reference all motor
vehicles with respect to whieh the coverage is-thereby to be granted; and

(b) insure the person named therein in the policy and any other person, as
insured, using any motor vehicle or motor vehicles with the express or implied
permission of the named insured, against loss from the liability imposed by law
for damages arising out of the ownership, maintenance, or use of the motor
vehicle or motor vehicles within the United States of America or the Dominion of
Canada, subject to limits exclusive of interest and costs, with respect to each
motor vehicle, as follows:

(1) $25,000 because of bodily injury to or death of one person in any one
accident and subject to said the limit for one person;

(i1) $50,000 because of bodily injury to or death of two or more persons in any
one accident; and

(ii1) $10,000 because of injury to or destruction of property of others in any
one accident.

£3)(2) An operator’s policy of liability insurance must insure the person
named as insured therein in the policy agamst loss from the liability imposed
upon him the operator by law for damages arising out of the use by him the
operator of any motor vehicle not owned by him the operator, within the same
territorial limits and subject to the same limits of liability as that are set forth
abeve in subsection (1) with respect to the operator’s policy of liability insurance.

4)(3) A motor vehicle liability policy must state the name and address of the
named insured, the coverage afforded by the policy, the premium charged
therefor for the policy, the policy period, and the limits of liability and contain an
agreement or be endorsed that insurance is provided thereunder under the
policy in accordance with the coverage defined in this part as respects bodily
injury and death or property damage, or both, and is subject to all the provisions
of this part.
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£5)(4) A motor vehicle liability policy need not insure any liability under any
workers’ compensation law or any liability on account of bodily injury to or death
of an employee of the insured while engaged in the employment, other than
domestic, of the insured or while engaged in the operation, maintenance, or
repair of a motor vehicle or any liability for damage to property owned by, rented
to, in charge of, or transported by the insured.

£6)(5) A motor vehicle liability policy is subject to the following provisions,
which need not be contained therein in the policy:

(a) The liability of the insurance carrier with respect to the insurance
required by this part becomes absolute whenever injury or damage covered by
the motor vehicle liability policy occurs. The policy may not be canceled or
annulled as to the liability by any agreement between the insurance carrier and
the insured after the occurrence of the injury or damage. Ne A statement made
by the insured or on his behalf of the insured and se a violation of the policy may
not defeat or void the policy.

(b) The satisfaction by the insured of a judgment for the injury or damage
may not be a condition precedent to the right or duty of the insurance carrier to
make payment on account of the injury or damage.

(¢) The insurance carrier has the right to settle any claim covered by the
policy, and if the settlement is made in good faith, the amount is deductible from
the limits of liability specified in subsection ¢2)}b) (1)(b).

(d) The policy, the written application therefer for the policy, if any, and any
rider or endorsement whieh that does not conflict with the provisions of this part
constitute the entire contract between the parties.

€H(6) A motor vehicle policy is not subject to cancellation, termination,
nonrenewal, or premium increase due to injury or damage incurred by the
insured or operator unless the insured or operator is found to have violated a
traffic law or ordinance of the state or a city, is found negligent or contributorily
negligent in a court of law or by the arbitration proceedings contained in chapter
5 of Title 27, or pays damages to another party, whether by settlement or
otherwise. Inneeventmaya A premium may not be increased during the term of
the policy unless there is a change in exposure.

£8)(7) Any policy whieh that grants the coverage required for a motor vehicle
liability policy may also grant any lawful coverage in excess of or in addition to
the coverage specified for a motor vehicle liability policy, and the excess or
additional coverage is not subject to the provisions of this part. With respect to a
policy whieh that grants the excess or additional coverage, the term “motor
vehicle liability policy” applies only to that part of the coverage whiehis required
by this section.

{9)(8) Any A motor vehicle liability policy may provide that the insured shall
reimburse the insurance carrier for any payment the insurance carrier would
not have been obligated to make under the terms of the policy except for the
provisions of this part.

40)(9) Any A motor vehicle liability policy may provide for the prorating of
the insurance thereunder under the policy with other valid and collectible
insurance.

1H(10) The requirements for a motor vehicle liability policy may be fulfilled
by the policies of one or more insurance carriers, which policies together meet
sueh the requirements.
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2)(11) Any Abinder issued pending the issuance of a motor vehicle liability
policy fulfills the requirements for sueh a policy.

3)(12) A reduced limits endorsement may not be issued by any a company
to be attached to any a policy issued in compliance with this section.”

Section 9. Section 61-6-105, MCA, is amended to read:

“61-6-105. Department to administer law and make rules. (1) The
department shall administer and enforce the provisions of this part and may
make rules necessary for its administration of the online motor vehicle liability
insurance verification system.

(2) The rules must:

(a) establish standards and procedures for accessing the system by
authorized personnel of the department, the courts, law enforcement personnel,
and any other entities authorized by the department that are consistent with
specifications and standards of the insurance industry committee on motor
vehicle administration and other applicable industry standards;

(b) provide for the suspension of a vehicle’s registration if:

(i) a person fails to respond to a written inquiry from the department or its
designee concerning the insurance status of a vehicle;

(it) a person misrepresents or provides false information to the department or
its designee regarding the operational status or use of a vehicle for which liability
insurance is mandatory;

(iti) the department has reason to believe that a vehicle owner is not
complying with the mandatory liability insurance provisions of 61-6-301; or

(iv) the department receives a report from a court that a person has been
convicted of a violation of 61-6-301 or 61-6-302 and the surrender of the vehicle
registration receipt and license plates under 61-6-304 has been ordered,;

(c) prohibit the reinstatement of a vehicle’s registration and the new
registration of a vehicle unless the applicable reinstatement fees have been paid;

(d) set a fee for the reinstatement of a vehicle’s registration following a
suspension imposed by the department. The fee may not exceed $100 and is in
addition to any other fine or penalty prescribed by law.

(e) provide for periodic insurance data file transfers from insurers under
specifications and standards set forth in [section 1] to identify vehicles that are
not covered by an insurance policy and to monitor ongoing compliance with
mandatory vehicle liability insurance requirements; and

(f) may provide for hearings-uponrequest-of persens a hearing for a person
aggrieved by erders—er—aets—of a suspension order issued by the department
under the provisions of this part.

(3) The department may adopt additional rules to:

(a) assist authorized users in interpreting responses received from the system
and determining the appropriate action to be taken as a result of a response; and

(b) otherwise clarify system operations and business rules.”

Section 10. Section 61-6-302, MCA, is amended to read:

“61-6-302. Proof of compliance. (1) The registration receipt required by
61-3-322 must contain a statement that unless the vehicle is eligible for an

exemption under 61-6-303, it is unlawful to operate the vehicle without a valid
motor vehicle liability insurance policy, a certificate of self-insurance, or a
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posted indemnity bond, as required by 61-6-301. If the card is issued under a
commercial automobile insurance policy or a self-insured fleet, the card must
indicate the status as “commercially insured” or “fleet”.

(2) Each person shall carry in a motor vehicle being operated by the person
an insurance card approved by the department but issued by the insurance
carrier to the motor vehicle owner as proof of compliance with 61-6-301. A motor
vehicle operator shall exhibit the insurance card upon demand of a justice of the
peace, a city or municipal judge, a peace officer, a highway patrol officer, or a
field deputy or inspector of the department. A person commits an offense under
this subsection if the person fails to carry the insurance card in a motor vehicle
or fails to exhibit the insurance card upon demand of a person specified in this
subsection. H e personehare tthvielating thi etionmayh e

etodif

(3) Beginning July 1, 2011, a person charged with violating subsection (2)
may not be convicted if:

(a) the arresting officer or another person authorized to access information

from the online verification system under [section 2] submits to the system a
request that provides proof of insurance valid at the time of arrest, or

(b) if the system under [section 1] is not available, the person produces in
court or the office of the arresting officer proof of insurance valid at the time of
arrest.

(4) In lieu of charging an operator who is not the owner of the vehicle with
violating subsection (2), the officer may issue a complaint and notice to appear
charging the owner with a violation of 61-6-301 and serve the complaint and
notice to appear on the owner of the vehicle:

(a) personally, or

(b) by certified mail, return receipt requested, at the address for the owner
listed on the registration receipt for the vehicle or, following query through
available law enforcement systems, at the address maintained for the vehicle’s
owner by the jurisdiction in which the vehicle is titled and registered, or both.”

Section 11. Repealer. Section 61-6-106, MCA, is repealed.

Section 12. Codification instruction. (1) [Sections 1 and 3] are intended
to be codified as an integral part of Title 61, chapter 6, part 1, and the provisions
of Title 61, chapter 6, part 1, apply to [sections 1 and 3].

(2) [Section 2] is intended to be codified as an integral part of Title 61,

chapter 6, part 3, and the provisions of Title 61, chapter 6, part 3, apply to
[section 2].

Section 13. Effective date. [This act] is effective January 1, 2010.
Approved April 28, 2009

CHAPTER NO. 388
[HB 634]

AN ACT PROVIDING FOR THE TRANSPORTATION OF INDIVIDUALS
WHO MAY BE SUFFERING FROM MENTAL ILLNESS TO THE STATE
HOSPITAL FOR INVOLUNTARY COMMITMENT OR TREATMENT;
ALLOCATING COSTS; REQUIRING THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES TO ADOPT RULES AND PROVIDE A
REPORT; CREATING A STATE SPECIAL REVENUE ACCOUNT;
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PROVIDING AN APPROPRIATION; AMENDING SECTIONS 7-32-2144 AND
53-21-132, MCA; AND PROVIDING AN EFFECTIVE DATE AND A
TERMINATION DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Transportation of individuals for involuntary
commitment or treatment to state hospital. (1) The department shall
develop and implement or contract for services to provide transportation to and
from the state hospital for individuals who need to be involuntarily committed to
or treated by the state hospital pursuant to the provisions contained in Title 53,
chapter 21. A county may choose to not use the services.

(2) (a) Transportation may be provided only for those individuals who have
no personal means of transportation to or from the state hospital.

(b) The provisions of this section do not apply to transportation costs of
individuals who are voluntarily admitted to a mental health facility under Title
53, chapter 21, or of individuals who are to be admitted to the state hospital
pursuant to Title 46.

(3) The transportation service provided for in subsection (1) must include
provisions for:

(a) the procurement and use of vehicles suited for the purposes of the service;

(b) the qualifications, training, and safety of individuals providing the
service and the safety and dignity of individuals transported by the service;

(c) a written policy for the use of mechanical or medical restraints that
provides for the restraint of individuals being transported only for those
situations in which the safety of the individuals being transported or providing
the transportation clearly requires the use of restraints;

(d) discharge planning that is coordinated with the transportation of
individuals who are to be released from the state hospital; and

(e) the payment by a county of fees, commensurate with costs, for services
provided:

(i) by the department when the county is seeking the involuntary
commitment or treatment of the individual at the state hospital. The fees must
be deposited in the account provided for in [section 4].

(i1) by a county containing a regional medical center if it provides for
transportation to the state hospital under this section.

(4) Ifrestraints are used while an individual is being transported to the state
hospital, the individual must be given a physical examination upon arrival at
the state hospital to determine whether any injury to the individual has
occurred during the period of transportation.

(5) If an individual cannot for any reason be transported by the service
provided pursuant to this section or if a county chooses to not use the service, a
sheriff may be used by the county seeking the involuntary commitment or
treatment of the individual under the provisions contained in 7-32-2144.

(6) The department shall adopt rules to implement this section.

Section 2. Section 7-32-2144, MCA, is amended to read:

“7-32-2144. Mileage and expenses of sheriff for delivery of prisoners
and mentally ill persons. (1) A Subject to the provisions of [section 1], a sheriff

delivering prisoners at the state prison or a juvenile correctional facility or
mentally ill persons at the Montana state hospital or other mental health
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facility is entitled to actual expenses necessarily incurred in their
transportation. The expenses include the expenses of the sheriff in going to and
returning from the institution. The sheriff shall take vouchers for every item of
expense. The amount of these expenses, as shown by the vouchers when
presented by the sheriff, must be audited and allowed by the governor or by the
board of county commissioners, as the case may be, and paid out of the same
money and in the same manner as are other expense claims against the state or
counties. No other compensation may be received by sheriffs for the expenses.

(2) Unless otherwise provided, while in the discharge of civil and criminal
duties, the sheriff is entitled to a mileage allowance, as provided in 2-18-503.
The sheriff must also be reimbursed for actual and necessarily incurred
expenses for transporting, lodging, and feeding persons ordered by the court, as
provided in 2-18-501 through 2-18-503. The county is not liable for and the board
of county commissioners may not pay for any claim of the sheriff or other officer
for any other expenses incurred in travel or for expenses in cases for which
mileage is allowed under this section.”

Section 3. Section 53-21-132, MCA, is amended to read:

“53-21-132. Cost of examination and commitment. (1) (o) Fhe Except
as provided in subsection (1)(b), the cost of psychiatric precommitment
examination, detention, treatment, and taking transportation of a person who is
suffering from a mental disorder and who requires commitment to a mental
health facility must be paid pursuant to subsection (2)(a).

(b) Transportation costs to the state hospital for involuntary commitment or
treatment must be covered as provided in [section 1].

(c) The A sheriff transporting persons pursuant to 7-32-2144 must be
allowed the actual expenses incurred in taking a committed person to the
facility, as provided by 7-32-2144.

(2) (a) The costs of precommitment psychiatric detention, precommitment
psychiatric examination, and precommitment psychiatric treatment of the
respondent and any cost associated with testimony during an involuntary
commitment proceeding by a professional person acting pursuant to 53-21-123
must be billed to the following entities in the listed order of priority:

(1) the respondent, the parent or guardian of a respondent who is a minor, or
the respondent’s private insurance carrier, if any;

(i1) a public assistance program, such as medicaid, for a qualifying
respondent; or

(ii1) the county of residence of the respondent in an amount not to exceed the
amount paid for the service by a public assistance program.

(b) The county of residence is not required to pay costs of treatment and
custody of the respondent after the respondent is committed pursuant to this
part. Precommitment costs related to the use of two-way electronic audio-video
communication in the county of commitment must be paid by the county in
which the person resides at the time that the person is committed. The costs of
the use of two-way electronic audio-video communication from the state hospital
for a patient who is under a voluntary or involuntary commitment to the state
hospital must be paid by the state. The fact that a person is examined,
hospitalized, or receives medical, psychological, or other mental health
treatment pursuant to this part does not relieve a third party from a contractual
obligation to pay for the cost of the examination, hospitalization, or treatment.
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(3) The adult respondent or the parent or guardian of a minor shall pay the
cost of treatment and custody ordered pursuant to 53-21-127, except to the
extent that the adult or minor is eligible for public mental health program funds.

(4) A community service provider that is a private, nonpublic provider may
not be required to treat or treat without compensation a person who has been
committed.”

Section 4. Transportation for involuntary commitment or
treatment account. There is a transportation for involuntary commitment or
treatment account in the state special revenue fund. The account must be used
to lower transportation costs for counties seeking the involuntary commitment
or treatment of an individual. Money is payable into the account as provided in
[section 1]. Income and earnings on the account must be deposited in the
account. The account must be administered by the department.

Section 5. Report to legislature. (1) The department of public health and
human services shall provide regular interim reports on the status of the
program and program expenditures to the legislative finance committee and the
children, families, health, and human services interim committee.

(2) The department shall report to the legislature, as provided for in
5-11-210, the following information for the program established in [section 1] for
each year of the biennium:

(a) the number of individuals transported by the program, by county;

(b) the costs to the department for the program;

(c) the amount of fees paid by counties to the state;

(d) the amount, if any, collected from third-party payors for transportation
costs; and

(e) the number of times restraints were used when transporting individuals
and the reasons why restraints were used.

Section 6. Appropriation. There is appropriated $750,000 for each fiscal
year of the biennium beginning July 1, 2009, from the state special revenue
account created in [section 4] to the department for the purposes described in
[section 1].

Section 7. Codification instruction. [Sections 1 and 4] are intended to be
codified as an integral part of Title 53, chapter 21, and the provisions of Title 53,
chapter 21, apply to [sections 1 and 4].

Section 8. Effective date. [This act] is effective July 1, 2009.

Section 9. Termination. [This act] terminates June 30, 2011.
Approved April 28, 2009

CHAPTER NO. 389
[HB 636]

AN ACT EXCLUDING FROM CORPORATE GROSS INCOME AND FROM
INDIVIDUAL ADJUSTED GROSS INCOME THE AMOUNT OF THE GAIN
RECOGNIZED FROM THE SALE OR EXCHANGE OF A MOBILE HOME
PARK TO CERTAIN ENTITIES; AMENDING SECTION 15-30-111, MCA;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A
RETROACTIVE APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Capital gain exclusion from sale of mobile home park. (1)
The following amount of the gain recognized from the sale or exchange of a
mobile home park as defined in 70-33-103 is excluded from adjusted gross
income or gross income under chapter 30 or 31:

(a) 100% of the recognized gain for a mobile home park with 50 or fewer lots;
or

(b) 50% of the recognized gain for a mobile home park with more than 50 lots.
(2) To qualify for the exclusion under this section, the sale must be made to:
(a) a tenants’ association or a mobile home park residents’ association;

(b) a nonprofit organization under section 501(c)(3) of the Internal Revenue
Code that purchases a mobile home park on behalf of tenants’ association or
mobile home park residents’ association;

(c) acounty housing authority created under Title 7, chapter 15, part 21; or

(d) a municipal housing authority created under Title 7, chapter 15, parts 44
and 45.

(3) A corporation, an individual, a partnership, an S. corporation, or a
disregarded entity qualifies for the exclusion under this section. If the exclusion
allowed under this section is taken by a partnership, an S. corporation, or a
disregarded entity, the exclusion must be attributed to shareholders, partners,
or other owners, using the same proportion used to report the partnership’s, S.
corporation’s, or disregarded entity’s income or loss for Montana income tax
purposes.

(4) For the purpose of this section, “tenants’ association” or “mobile home
park residents’ association” means a group of six or more tenants who reside in a
mobile home park, have organized for the purpose of eventual purchase of the
mobile home park, have established bylaws of the association, and have
obtained the approval by vote of at least 51% of the residents of the mobile home
park to purchase the mobile home park.

(5) Property subject to an income or corporate tax exclusion under this
section is not eligible for a property tax exemption under Title 15, chapter 6, part
2, while the property is used as a mobile home park.

Section 2. Section 15-30-111, MCA, is amended to read:

“15-30-111. Adjusted gross income. (1) Adjusted gross income is the
taxpayer’s federal adjusted gross income as defined in section 62 of the Internal
Revenue Code, 26 U.S.C. 62, and in addition includes the following:

(a) (i) interest received on obligations of another state or territory or county,
municipality, district, or other political subdivision of another state, except to
the extent that the interest is exempt from taxation by Montana under federal
law;

(i1) exempt-interest dividends as defined in section 852(b)(5) of the Internal
Revenue Code, 26 U.S.C. 852(b)(5), that are attributable to the interest referred
to in subsection (1)(a)(1);

(b) refunds received of federal income tax, to the extent that the deduction of
the tax resulted in a reduction of Montana income tax liability;

(c) that portion of a shareholder’s income under subchapter S. of Chapter 1 of
the Internal Revenue Code that has been reduced by any federal taxes paid by
the subchapter S. corporation on the income;

(d) depreciation or amortization taken on a title plant as defined in
33-25-105;
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(e) the recovery during the tax year of an amount deducted in any prior tax
year to the extent that the amount recovered reduced the taxpayer’s Montana
income tax in the year deducted,

(f) if the state taxable distribution of an estate or trust is greater than the
federal taxable distribution of the same estate or trust, the difference between
the state taxable distribution and the federal taxable distribution of the same
estate or trust for the same tax period; and

(g) except for exempt-interest dividends described in subsection (2)(a)(i1), for
tax years commencing after December 31, 2002, the amount of any dividend to
the extent that the dividend is not included in federal adjusted gross income.

(2) Notwithstanding the provisions of the Internal Revenue Code, adjusted
gross income does not include the following, which are exempt from taxation
under this chapter:

(a) (1) all interest income from obligations of the United States government,
the state of Montana, or a county, municipality, district, or other political
subdivision of the state and any other interest income that is exempt from
taxation by Montana under federal law;

(i1) exempt-interest dividends as defined in section 852(b)(5) of the Internal
Revenue Code, 26 U.S.C. 852(b)(5), that are attributable to the interest referred
to in subsection (2)(a)@);

(b) interest income earned by a taxpayer who is 65 years of age or older in a

tax year up to and including $800 for a taxpayer filing a separate return and
$1,600 for each joint return;

(c) (1) except as provided in subsection (2)(c)(ii), the first $3,600 of all pension
and annuity income received as defined in 15-30-101;

(i1) for pension and annuity income described under subsection (2)(c)(i), as
follows:

(A) each taxpayer filing singly, head of household, or married filing
separately shall reduce the total amount of the exclusion provided in subsection
(2)(c)(@) by $2 for every $1 of federal adjusted gross income in excess of $30,000 as
shown on the taxpayer’s return;

(B) in the case of married taxpayers filing jointly, if both taxpayers are
receiving pension or annuity income or if only one taxpayer is receiving pension
or annuity income, the exclusion claimed as provided in subsection (2)(c)(i) must
be reduced by $2 for every $1 of federal adjusted gross income in excess of
$30,000 as shown on their joint return;

(d) all Montana income tax refunds or tax refund credits;
(e) gain required to be recognized by a liquidating corporation under
15-31-113(1)(a)(ii);

(f) all tips or gratuities that are covered by section 3402(k) or service charges
that are covered by section 3401 of the Internal Revenue Code of 1954, 26 U.S.C.
3402(k) or 3401, as amended and applicable on January 1, 1983, received by a
person for services rendered to patrons of premises licensed to provide food,
beverage, or lodging;

(g) all benefits received under the workers’ compensation laws;

(h) all health insurance premiums paid by an employer for an employee if
attributed as income to the employee under federal law;
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(1) all money received because of a settlement agreement or judgment in a
lawsuit brought against a manufacturer or distributor of “agent orange” for
damages resulting from exposure to “agent orange”;

(§) principal and income in a medical care savings account established in
accordance with 15-61-201 or withdrawn from an account for eligible medical
expenses, as defined in 15-61-102, of the taxpayer or a dependent of the taxpayer
or for the long-term care of the taxpayer or a dependent of the taxpayer;

(k) principal and income in a first-time home buyer savings account
established in accordance with 15-63-201 or withdrawn from an account for
eligible costs, as provided in 15-63-202(7), for the first-time purchase of a
single-family residence;

(1) contributions withdrawn from a family education savings account or
earnings withdrawn from a family education savings account for qualified
higher education expenses, as defined in 15-62-103, of a designated beneficiary;

(m) the recovery during the tax year of any amount deducted in any prior tax
year to the extent that the recovered amount did not reduce the taxpayer’s
Montana income tax in the year deducted;

(n) if the federal taxable distribution of an estate or trust is greater than the
state taxable distribution of the same estate or trust, the difference between the
federal taxable distribution and the state taxable distribution of the same estate
or trust for the same tax period;

(0) deposits, not exceeding the amount set forth in 15-30-603, deposited in a
Montana farm and ranch risk management account, as provided in 15-30-601
through 15-30-605, in any tax year for which a deduction is not provided for
federal income tax purposes;

(p) income of a dependent child that is included in the taxpayer’s federal
adjusted gross income pursuant to the Internal Revenue Code. The child is
required to file a Montana personal income tax return if the child and taxpayer
meet the filing requirements in 15-30-142.

(q) principal and income deposited in a health care expense trust account, as
defined in 2-18-1303, or withdrawn from the account for payment of qualified
health care expenses as defined in 2-18-1303; and

(r) that part of the refundable credit provided in 33-22-2006 that reduces
Montana tax below zero,; and

(s) the amount of the gain recognized from the sale or exchange of a mobile
home park as provided in [section 1].

(3) A shareholder of a DISC that is exempt from the corporation license tax
under 15-31-102(1)(1) shall include in the shareholder’s adjusted gross income
the earnings and profits of the DISC in the same manner as provided by section
995 of the Internal Revenue Code, 26 U.S.C. 995, for all periods for which the
DISC election is effective.

(4) A taxpayer who, in determining federal adjusted gross income, has
reduced the taxpayer’s business deductions by an amount for wages and salaries
for which a federal tax credit was elected under sections 38 and 51(a) of the
Internal Revenue Code, 26 U.S.C. 38 and 51(a), is allowed to deduct the amount
of the wages and salaries paid regardless of the credit taken. The deduction
must be made in the year that the wages and salaries were used to compute the
credit. In the case of a partnership or small business corporation, the deduction
must be made to determine the amount of income or loss of the partnership or
small business corporation.
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(5) Married taxpayers filing a joint federal return who are required to
include part of their social security benefits or part of their tier 1 railroad
retirement benefits in federal adjusted gross income may split the federal base
used in calculation of federal taxable social security benefits or federal taxable
tier 1 railroad retirement benefits when they file separate Montana income tax
returns. The federal base must be split equally on the Montana return.

(6) Married taxpayers filing a joint federal return who are allowed a capital
loss deduction under section 1211 of the Internal Revenue Code, 26 U.S.C. 1211,
and who file separate Montana income tax returns may claim the same amount
of the capital loss deduction that is allowed on the federal return. If the
allowable capital loss is clearly attributable to one spouse, the loss must be
shown on that spouse’s return; otherwise, the loss must be split equally on each
return.

(7) In the case of passive and rental income losses, married taxpayers filing a
joint federal return and who file separate Montana income tax returns are not
required to recompute allowable passive losses according to the federal passive
activity rules for married taxpayers filing separately under section 469 of the
Internal Revenue Code, 26 U.S.C. 469. If the allowable passive loss is clearly
attributable to one spouse, the loss must be shown on that spouse’s return;
otherwise, the loss must be split equally on each return.

(8) Married taxpayers filing a joint federal return in which one or both of the
taxpayers are allowed a deduction for an individual retirement contribution
under section 219 of the Internal Revenue Code, 26 U.S.C. 219, and who file
separate Montana income tax returns may claim the same amount of the
deduction that is allowed on the federal return. The deduction must be
attributed to the spouse who made the contribution.

(9) (a) Married taxpayers filing a joint federal return who are allowed a
deduction for interest paid for a qualified education loan under section 221 of the
Internal Revenue Code, 26 U.S.C. 221, and who file separate Montana income
tax returns may claim the same amount of the deduction that is allowed on the
federal return. The deduction may be split equally on each return or in
proportion to each taxpayer’s share of federal adjusted gross income.

(b) Married taxpayers filing a joint federal return who are allowed a
deduction for qualified tuition and related expenses under section 222 of the
Internal Revenue Code, 26 U.S.C. 222, and who file separate Montana income
tax returns may claim the same amount of the deduction that is allowed on the
federal return. The deduction may be split equally on each return or in
proportion to each taxpayer’s share of federal adjusted gross income.

(10) A taxpayer receiving retirement disability benefits who has not attained
65 years of age by the end of the tax year and who has retired as permanently
and totally disabled may exclude from adjusted gross income up to $100 a week
received as wages or payments in lieu of wages for a period during which the
employee is absent from work due to the disability. If the adjusted gross income
before this exclusion exceeds $15,000, the excess reduces the exclusion by an
equal amount. This limitation affects the amount of exclusion, but not the
taxpayer’s eligibility for the exclusion. If eligible, married individuals shall
apply the exclusion separately, but the limitation for income exceeding $15,000
is determined with respect to the spouses on their combined adjusted gross
income. For the purpose of this subsection, “permanently and totally disabled”
means unable to engage in any substantial gainful activity by reason of any
medically determined physical or mental impairment lasting or expected to last
at least 12 months.
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(11) An individual who contributes to one or more accounts established
under the Montana family education savings program may reduce adjusted
gross income by the lesser of $3,000 or the amount of the contribution. In the
case of married taxpayers, each spouse is entitled to a reduction, not in excess of
$3,000, for the spouses’ contributions to the accounts. Spouses may jointly elect
to treat half of the total contributions made by the spouses as being made by
each spouse. The reduction in adjusted gross income under this subsection
applies only with respect to contributions to an account of which the account
owner, as defined in 15-62-103, is the taxpayer, the taxpayer’s spouse, or the
taxpayer’s child or stepchild if the taxpayer’s child or stepchild is a Montana
resident. The provisions of subsection (1)(e) do not apply with respect to
withdrawals of contributions that reduced adjusted gross income.

(12) (a) A taxpayer may exclude the amount of the loan payment received
pursuant to subsection (12)(a)(iv), not to exceed $5,000, from the taxpayer’s
adjusted gross income if the taxpayer:

(i) is a health care professional licensed in Montana as provided in Title 37;

(i1) 1s serving a significant portion of a designated geographic area, special
population, or facility population in a federally designated health professional
shortage area, a medically underserved area or population, or a federal nursing
shortage county as determined by the secretary of health and human services or
by the governor;

(ii1) has had a student loan incurred as a result of health-related education;
and

(iv) has received a loan payment during the tax year made on the taxpayer’s
behalf by a loan repayment program described in subsection (12)(b) as an
incentive to practice in Montana.

(b) For the purposes of subsection (12)(a), a loan repayment program
includes a federal, state, or qualified private program. A qualified private loan
repayment program includes a licensed health care facility, as defined in
50-5-101, that makes student loan payments on behalf of the person who is
employed by the facility as a licensed health care professional. (Subsection (2)(f)
terminates on occurrence of contingency—sec. 3, Ch. 634, L. 1983; subsection
(2)(0) terminates on occurrence of contingency—sec. 9, Ch. 262, L. 2001.)”

Section 3. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 15, chapter 31, part 1, and the provisions of Title 15,
chapter 31, part 1, apply to [section 1].

Section 4. Effective date. [This act] is effective on passage and approval.

Section 5. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to tax years beginning after December 31, 2008.

Approved April 28, 2009

CHAPTER NO. 390
[HB 655]

AN ACT CREATING THE HORSE OWNER AMNESTY ACT; ALLOWING
CERTAIN HORSE OWNERS TO SURRENDER A HORSE TO THE
DEPARTMENT OF LIVESTOCK AT A LICENSED LIVESTOCK MARKET
UPON PAYMENT OF A FEE; PROVIDING FOR THE DISPOSAL OF THE
HORSE BY PUBLIC AUCTION OR ADOPTION; PROHIBITING THE HORSE
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OWNER FROM BEING CHARGED WITH ANIMAL CRUELTY; CREATING A
HORSE OWNER AMNESTY SPECIAL REVENUE ACCOUNT; PROVIDING
A STATUTORY APPROPRIATION TO THE DEPARTMENT; GRANTING
THE DEPARTMENT RULEMAKING AUTHORITY AND AUTHORITY TO
SET CERTAIN FEES; AND AMENDING SECTION 17-7-502, MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 4] may be referred to as the
“Horse Owner Amnesty Act”.

Section 2. Horse owner amnesty for horse transferred to
department at licensed livestock market — fees. (1) A horse owner may
surrender ownership of a horse to the department at a licensed livestock
market, as defined in 81-8-213, if the owner is unable to provide food and water
of sufficient quantity and quality to sustain the animal’s normal health.

(2) The owner shall pay to the department a fee to be set by rule by the
department.

(3) Except as provided in subsections (4) and (5), the department shall sell
the horse at a public auction.

(4) A licensed veterinarian may euthanize a horse if the veterinarian
determines it to be medically necessary after an inspection of the horse.

(5) The department may allow a surrendered horse to be adopted if a
suitable placement can be made and after payment of:

(a) a fee to be set by the department by rule; and

(b) the costs incurred by the department or the public livestock market to
maintain the horse.

(6) The fees imposed and the proceeds collected under subsections (2), (3),
and (5) must be deposited in the special revenue account provided for in [section
3].

(7) A person surrendering a horse to the department under the provisions of
this section may not be charged with or prosecuted for cruelty towards animals
pursuant to 45-8-211 or 45-8-217.

Section 3. Horse owner amnesty special revenue account. (1) There is
a horse owner amnesty account in the state special revenue fund. Money must
be deposited in the account pursuant to [section 1(6)] and subsection (2) of this
section.

(2) Money received by the state in the form of gifts, grants, reimbursements,
or allocations from any source to be used for the purposes of defraying the costs
of [sections 1 through 4] must be deposited in the account.

(3) The money in the account is statutorily appropriated, as provided in
17-7-502, to the department of livestock, which shall use the funds to defray the
costs of [sections 1 through 4].

Section 4. Rulemaking. The department may adopt rules to administer
[sections 1 through 4], including but not limited to rules to:

(1) set fees for horse surrender and adoption;

(2) determine what, if any, proof of financial hardship may be required
before an owner may surrender a horse;

(3) create procedures for the adoption of surrendered horses;
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(4) reimburse licensed livestock markets for expenses incurred in the
upkeep of surrendered horses; and

(5) allow a person who has surrendered a horse to buy the horse back if the
person’s financial circumstances change and the horse has not been sold or
adopted.

Section 5. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-120; 5-11-407; 5-13-403; 7-4-2502; 10-1-1202;
10-1-1303; 10-2-603; 10-3-203; 10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-121;
15-1-218; 15-23-706; 15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-39-110;
15-65-121; 15-70-101; 15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212;
17-3-222;17-3-241;17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410;
19-9-702; 19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604;
19-20-607; 19-21-203; 20-8-107; 20-9-534; 20-9-622; 20-26-1503; 22-3-1004;
23-4-105; 23-4-202; 23-4-204; 23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612;
23-7-301; 23-7-402; 37-43-204; 37-51-501; 39-71-503; 41-5-2011; 42-2-105;
44-1-504; 44-12-206; 44-13-102; 50-4-623; 53-1-109; 53-6-703; 53-24-108;
53-24-206; 60-11-115; 61-3-415; 69-3-870; 75-1-1101; 75-5-1108; 75-6-214;
75-11-313; 76-13-150; 77-1-108; 77-2-362; 80-2-222; 80-4-416; 80-5-510;
80-11-518; [section 3]; 82-11-161; 87-1-513; 90-1-115; 90-1-205; 90-3-1003; and
90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to sec.
10, Ch. 360, L. 1999, the inclusion of 19-20-604 terminates when the
amortization period for the teachers’ retirement system’s unfunded liability is
10 years or less; pursuant to sec. 4, Ch. 497, L. 1999, the inclusion of 15-38-202
terminates July 1, 2014; pursuant to sec. 10(2), Ch. 10, Sp. L. May 2000, and
secs. 3 and 6, Ch. 481, L. 2003, the inclusion of 15-35-108 terminates June 30,
2010; pursuant to sec. 17, Ch. 593, L. 2005, the inclusion of 15-31-906 terminates
January 1, 2010; pursuant to sec. 73, Ch. 44, L. 2007, the inclusion of 19-6-410
terminates upon the death of the last recipient eligible under 19-6-709(2) for the
supplemental benefit provided by 19-6-709; and pursuant to sec. 6, Ch. 2, Sp. L.
September 2007, the inclusion of 76-13-150 terminates June 30, 2009.)”
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Section 6. Codification instruction. [Sections 1 through 3] are intended
to be codified as an integral part of Title 81, and the provisions of Title 81 apply
to [sections 1 through 3].

Approved April 28, 2009

CHAPTER NO. 391
[HB 656]

AN ACT REVISING THE ADMINISTRATION OF AGENCY LIQUOR
STORES; INCREASING THE VOLUME SALES AMOUNT FOR
DETERMINING AGENCY LIQUOR SALES COMMISSIONS TO ACCOUNT
FOR INFLATION; PROVIDING FOR FUTURE INCREASES IN THE
COMMISSION AMOUNT TO BE DETERMINED BY A LIQUOR-SPECIFIC
INFLATIONARY ADJUSTMENT TO BE DETERMINED BY THE
DEPARTMENT OF REVENUE; AND AMENDING SECTION 16-2-101, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 16-2-101, MCA, is amended to read:

“16-2-101. Establishment and closure of agency liquor stores —
agency franchise agreement — kinds and prices of liquor. (1) The
department shall enter into agency franchise agreements to operate agency
liquor stores as the department finds feasible for the wholesale and retail sale of
liquor.

(2) (a) The department may from time to time fix the posted prices at which
the various classes, varieties, and brands of liquor may be sold, and the posted
prices must be the same at all agency liquor stores.

(b) (i) The department shall supply from the state liquor warehouse to
agency liquor stores the various classes, varieties, and brands of liquor for resale
at the state posted price to persons who hold liquor licenses and to all other
persons at the retail price established by the agent.

(11) (A) According to the ordering and delivery schedule set by the
department, an agency liquor store may place a liquor order with the
department at its state liquor warehouse in the manner to be established by the
department.

(B) The agency liquor store’s purchase price is the department’s posted price
less the agency liquor store’s commission rate and less the agency liquor store’s
weighted average discount ratio. For purposes of this subsection (2)(b)(11)(B), for
agency liquor stores or employee-operated state liquor stores that were
operating on June 30, 1994, the weighted average discount ratio is the ratio
between an agency liquor store’s or the employee-operated state liquor store’s
full case discount sales divided by the agency liquor store’s or
employee-operated state liquor store’s gross sales, based on fiscal year 1994
reported sales, times the state discount rate for case lot sales, as provided in
16-2-201, divided by the state discount rate for full case lot sales in effect on June
30, 1994. For all other stores that are placed in service after June 30, 1994, the
weighted average discount ratio is the average ratio in fiscal year 1994 for
similar sized stores for 1 year of operation. The weighted average discount ratio
must be computed on the store’s first 12 months of operation.

(C) Allliquor purchased from the state liquor warehouse by an agency liquor
store must be paid for within 60 days of the date on which the department
invoices the liquor to the agency liquor store.
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(c) An agency liquor store may sell table wine at retail for off-premises
consumption.

(3) Agency liquor stores may not be located in or adjacent to grocery stores in
communities with populations over 3,000.

(4) (a) Agency liquor stores must receive commissions payable as follows:

{a)(i) G&(A) a 10% commission for agencies in communities with less than
3,000 in population, unless adjusted pursuant to subsection (6); or

{1}(B) a commission established by competitive bidding unless adjusted
pursuant to subsection (6) for agencies in communities with 3,000 or more in
population; plus

{b)(ii) for agency liquor stores operating under a renewed franchise
agreement or that have been operated for at least 3 years under an original
franchise agreement, a percentage based upon the total annual dollar volume of
sales in the previous fiscal year, as follows:

@(A) for agency liquor stores with a volume of sales of $566;600 $§560,000 or
more, 0.875% beginning July 1, 2604 2009;

G1)(B) for agency liquor stores with a volume of sales of less than $500,060
$560,000, 1.5% beginning July 1, 2004 2009; or

Gi(C) for a city with more than one agency liquor store, in lieu of the
addition to a commission increase provided in subsection (4} (4)(a)(ii)(A) or
b)Y (4)(a)@@i)(B), for each agency liquor store in the city, an addition to its
commission rate equal to the increase granted the agency liquor store with the
lowest commission rate.

(b) The department shall by April 1 of each year determine the dollar values
of sales volumes in subsections (4)(a)(ii)(A) and (4)(a)(ii)(B) by using an inflation
factor based on the change in the cost of liquor to agency liquor stores during the
prior calendar year. The department shall establish the method of determining
the inflation factor by rule using a liquor-specific base such as the annual change
in the cost per case of the 25 items with the highest sales volume for a calendar
year or another appropriate method of measuring the change in liquor prices.

(5) An agency franchise agreement must:

(a) be effective for a 10-year period and must be renewed at the existing
commission rate for additional 10-year periods if the requirements of the agency
franchise agreement have been satisfactorily performed;

(b) require the agent to maintain comprehensive general liability insurance
and liquor liability insurance throughout the term of the agency franchise
agreement in an amount established by the department of administration. The
insurance policy must:

(1) declare the department as an additional insured; and

(i1) hold the state harmless and agree to defend and indemnify the state in a
cause of action arising from or in connection with the agent’s negligent acts or
activities in the execution and performance of the agency franchise agreement.

(c) provide that upon termination by the department for cause or upon
mutual termination, the agent is liable for any outstanding liquor purchase
invoices. If payment is not made within the appropriate time, the department
may immediately repossess all liquor inventory, wherever located.

(d) specify the reasonable service and space requirements that the agent will
provide throughout the term of the agency franchise agreement.
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(6) (a) The commission percentage that the department pays the agent
under subsection (4)(a) may be reviewed every 3 years at the request of either
party. If the agent concurs, the department may adjust the commission
percentage to be paid during the remaining term of the agency franchise
agreement or until the next time the commission percentage is reviewed, if that
is sooner than the term of the agency franchise agreement, to a commission
percentage that is equal to the average commission percentage being paid
agents with similar sales volumes if:

(1) the agent’s commission percentage is less than the average; and

(i1) all the requirements of the agency franchise agreement have been
satisfactorily performed.

(b) The adjusted commission percentage determined under subsection (6)(a)
may be greater than the average commission paid agents with similar sales
volume:

(1) if the agent demonstrates that:

(A) the agent has experienced cost increases that are beyond the agent’s
control, including but not limited to increases in the federally established
minimum wage or escalation in prevailing rent; and

(B) the average commission percentage is insufficient to yield net income
commensurate with net income experienced before the cost increases occurred;
and

(i1) if the department demonstrates that it is unable to indicate adjustments
in the requirements specified in the agent’s franchise agreement that will
eliminate the impact of cost increases.

(7) The liability insurance requirement may be reviewed every 3 years at the
request of either the agent or the department. If the agent concurs, the
department may adjust the requirements to be effective during the remaining
term of the agency franchise agreement if the adjustments adequately protect
the state from risks associated with the agent’s negligent acts or activities in the
execution and performance of the agency franchise agreement. The amount of
liability insurance coverage may not be less than the minimum requirements of
the department of administration.

(8) (a) The department may terminate an agency franchise agreement if the
agent has not satisfactorily performed the requirements of the agency franchise
agreement because the agent:

(1) charges retail prices that are less than the department’s posted price for
liquor, sells liquor to persons who hold liquor licenses at less than the posted
price, or sells liquor at case discounts greater than the discount provided for in
16-2-201 to persons who hold liquor licenses;

(ii) fails to maintain sufficient liability insurance;

(ii1) has not maintained a quantity and variety of product available for sale
commensurate with demand, delivery cycle, repayment schedule, mixed case
shipments from the department, and the ability to purchase special orders;

(iv) at an agency liquor store located 35 miles or more from the nearest
agency liquor store, has operated the agency liquor store in a manner that
makes the premises unsanitary or inaccessible for the purpose of making
purchases of liquor; or

(v) fails to comply with the express terms of the agency franchise agreement.
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(b) The department shall give an agent 30 days’ notice of its intent to
terminate the agency franchise agreement for cause and specify the unmet
requirements. The agent may contest the termination and request a hearing
within 30 days of the date of notice. If a hearing is requested, the department
shall suspend its termination order until after a final decision has been made
pursuant to the Montana Administrative Procedure Act.

(¢c) In the case of failure to make timely payments to the department for
liquor purchased, the department may terminate the agency franchise
agreement and immediately repossess any liquor purchased and in the
possession of the agent. If an agency franchise agreement is terminated, the
agent may contest the termination and request a hearing within 30 days of the
department’s repossession of the liquor. The agency liquor store shall remain
closed until a final decision has been reached following a hearing held pursuant
to the Montana Administrative Procedure Act.

(9) An agency franchise agreement may be terminated upon mutual
agreement by the agent and the department.

(10) An agent may assign an agency franchise agreement to a person who,
upon approval of the department, is named agent in the agency franchise
agreement, with the rights, privileges, and responsibilities of the original agent
for the remaining term of the agency franchise agreement. The agent shall
notify the department of an intent to assign the agency franchise agreement 60
days before the intended effective date of the assignment. The department may
not unreasonably withhold approval of an assignment request.

(11) A person or entity may not hold an ownership interest in more than one
agency liquor store.

(12) The department shall maintain sufficient inventory in the state
warehouse in order to meet a monthly service level of at least 97%.”

Approved April 28, 2009

CHAPTER NO. 392
[SB 18]

AN ACT REVISING THE LAWS GOVERNING FISCAL NOTES;
SUBSTITUTING A SPONSOR’S FISCAL NOTE REBUTTAL FOR A
SPONSOR’S FISCAL NOTE; PROVIDING FOR THE CONTENT OF A
SPONSOR’S FISCAL NOTE REBUTTAL; CLARIFYING THE CONTENT OF
FISCAL NOTES; AMENDING SECTIONS 5-4-204 AND 5-4-205, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 5-4-204, MCA, is amended to read:

“5-4-204. Submission of fiscal note — sponsor’s fiscal note rebuttal —
distribution to legislators. (1) A completed fiscal note must be submitted by
the budget director to the presiding officer who requested it. Upon receipt of the
completed fiscal note, the presiding officer shall notify the sponsor of the bill for
which the fiscal note was prepared that the fiscal note has been completed and is
available for review. Within 24 hours following notification, the sponsor shall:

(a) notify the presiding officer that the sponsor concurs with the completed
fiscal note;
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(b) request additional time, not to exceed 24 hours, to consult with the
budget director on the fiscal note; or

(c) elect to prepare a sponsor’s fiscal note rebuttal as provided in subsection
(4).

(2) (a) If the sponsor concurs with the completed fiscal note prepared by the
budget director or elects to prepare a sponsor’s fiscal note rebuttal, the presiding
officer shall refer the completed fiscal note prepared by the budget director to
the committee considering the bill. If the bill is printed, the note must be
reproduced and placed on the members’ desks.

(b) If the sponsor requests additional time to consult with the budget
director, the presiding officer shall notify the sponsor and the budget director of
the time, not to extend beyond the time limitation specified in subsection (1)(b),
by which:

(i) the budget director shall submit a revised completed fiscal note to the
presiding officer;

(1) the sponsor shall notify the presiding officer that the sponsor concurs
with the original completed fiscal note; or

(i11) the sponsor shall elect to prepare a sponsor’s fiscal note rebuttal as
provided in subsection (4).

(3) Atthe time specified as provided in subsection (2)(b), the presiding officer
shall refer the original or, if revised, the revised fiscal note to the committee
considering the bill. If the bill is printed, the note must be reproduced and placed
on the members’ desks.

(4) (a) If a sponsor elects to prepare a sponsor’s fiscal note rebuttal, the
sponsor shall prepare the fiscal note rebuttal on a formsas provided 1n-5-4-205;
by the legislative services division and return the completed sponsor’s fiscal note
rebuttal form to the presiding officer within 4 days of the election to prepare a
sponsor’s fiscal note rebuttal. The form must identify the bill number, the
sponsor of the bill, the date prepared, the version of the fiscal note being rebutted,
the reasons the sponsor disagrees with the fiscal note, the items or assumptions
in the fiscal note that the sponsor believes are incorrect, and the sponsor’s
estimate of the fiscal impact, if an estimate is available.

(b) The presiding officer may grant additional time to the sponsor to prepare
the sponsor’s fiscal note rebuttal.

(¢) Upon receipt of the completed sponsor’s fiscal note rebuttal form, the
presiding officer shall refer it to the committee hearing the bill. If the bill is
printed, the nete form must be identified as a sponsor’s fiscal note rebuttal,
reproduced, and placed on the members’ desks.”

Section 2. Section 5-4-205, MCA, is amended to read:

“5-4-205. Contents of notes. (1) Fiscal notes shall must, where when
possible, show in dollar amounts the estimated increase or decrease in reventes
revenue or expenditures, costs whieh that may be absorbed without additional
funds, and long-range financial implications. Ne A comment or opinion relative
to the merits of the bill shall may not be included; in the fiscal note. however
However, technical or mechanical defects may be noted.

(2) It is the legislature’s intent that a fiscal note be prepared as an objective
analysis of the fiscal impact of legislation. The fiscal note should represent only
the estimate of the revenue and expenditures that would result from the
implementation of the legislation, if enacted, and may not in any way reflect the
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views or opinions of the preparing agencies, the sponsor, or other interested
parties. Changes in revenue must be estimated for each reported year based upon
appropriate revenue estimating methodologies for the source of revenue
described and should reflect a change from the official revenue estimate provided
for in 5-5-227. Expenditures must be estimated as the amount required for
implementing the legislation, if enacted, in excess of or as a reduction to the
present law base level of expenditures in each reported year regardless of whether
or not the preparing agency determines that it can absorb the costs in its proposed
budget.

(3) The fiscal note must clearly differentiate between facts and assumptions
made in the preparation of the fiscal note while maintaining a logical flow of both
fact and assumption in presenting how the fiscal impact is determined.”

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2009

CHAPTER NO. 393
[SB 38]

AN ACT GENERALLY REVISING LAWS GOVERNING NURSERIES AND
PLANT DEALERS; REVISING LICENSING PROVISIONS AND FEES
APPLIED TO SELLERS OF NURSERY STOCK; AMENDING SECTION
80-7-106, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 80-7-106, MCA, is amended to read:

“80-7-106. License required — appllcatmn and payment of license
fee. (1) A firm, nursery, or plant dealer engaging in the business of selling or
distributing nursery stock in this state shall obtain a license for-eachloeation
from the department. If the firm, nursery, or plant dealer sells or distributes
nursery stock at more than one location, the firm, nursery, or plant dealer shall
obtain:

(a) one license if its combined annual gross sales are less than $10,000; and

(b) a license for each location if its gross annual sales are $10,000 or more.

(2) The license must be in the name of the firm, nursery, or plant dealer
seeking the license and expires on the anniversary date established by rule by
the board of review established in 30-16-302. The applicant shall provide
information that the department finds necessary to carry out the provisions and

purposes of this chapter and in the form determined by rule by the board of
review established in 30-16-302.

Aﬁrm nursery, orplant dealer that earns less than $1,000in gross annual sales
of nursery stock must be licensed but is exempt from licensing fees.

(b) A firm, nursery, or plant dealer that earns $1,000 but less than $3,000 in
gross annual sales of nursery stock shall pay a license fee of $50.

(c) A firm, nursery, or plant dealer that earns $3,000 but less than $§10,000in
gross annual sales of nursery stock shall pay a license fee of $125.
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(d) A firm, nursery, or plant dealer that earns $10,000 or more in gross
annual sales of nursery stock shall pay a license fee of $160.

(e) The department may seek verification from the department of revenue as
to whether the income thresholds established in this section have been met.

(4) A new applicant or a firm, nursery, or plant dealer failing to renew a
license on or before the annual anniversary date provided for in subsection (2)

£6)(5) The fees required by the provisions of this section may be paid by
credit card and may be discounted for payment processing charges paid by the
department to a third party.”

Section 2. Coordination instruction. (1) If House Bill No. 478 is not
passed and approved, then [this act] is void.

(2) If both House Bill No. 478 and [this act] are passed and approved, then
[section 1] of House Bill No. 478, amending 80-7-105, is void and 80-7-105 must
be amended as follows:

“80-7-105. Definitions. Unless the context requires otherwise, in this
chapter, the following definitions apply:

(1) “Firm” means an individual, company, partnership, association, or
corporation.

(2) “Landscape service” means a firm that buys, sells, or resells nursery
stock.

(3) “Nursery” means the business or location where nursery stock is grown
or offered for sale or resale or as part of a landscape service.

(4) “Nursery stock” means botanically classified plants or parts of plants,
including but not limited to tropical potted plants, aquatic plants, cut trees and
their products, and turf or sod grass. The following plants and plant materials
may not be considered nursery stock:

(a) field crop plants and seeds;

(b) pasture grasses;

(c) cut plants not for propagation;

(d) fruits or vegetables for human or animal consumption;

(e) cut trees and products that are going to be processed to a point that they
no longer represent a pest risk; and

() plant debris for disposal or processing.

(5) “Nursery stock certification” means the process by which the nursery
stock or other plants have been inspected and found to meet certification
standards established by department rule.

(6) “Plant dealer” means a firm that buys plants or plant products from a
producer for the purpose of offering the plants or plant products for sale or resale
or as part of a landscape service.

(7) “Plant inspection certificate” means a document issued by the
department or the plant pest regulatory agency of another state that declares
that the nursery stock, plants, or plant material grown by the firm named on the
certificate is apparently free of injurious plant pests.
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(8) “Plant pest” means an insect, weed, fungus, virus, bacteria, or other
organism that can directly or indirectly injure or cause damage in a plant or a
product of a plant and that meets the criteria as a pest established by
department rule. For purposes of this chapter, noxious weeds, as defined in
7-22-2101(8)(a)(i), or other exotic weeds are defined as plant pests.

(9) “Small plant vendor” means a Montana firm that is engaged in the
business of selling or distributing nursery stock, including coniferous Christmas
decorations, and that:

(a) grows in Montana the nursery stock offered for sale or distribution; and
(b) has gross annual sales of less than $1,000 in a calendar year.”
Section 3. Effective date. [This act] is effective on passage and approval.

Approved April 28, 2009

CHAPTER NO. 394
[SB 48]

AN ACT STANDARDIZING THE STATUTES RELATED TO TAX
INCREMENT FINANCING DISTRICTS BY CORRECTING CERTAIN
INTERNAL REFERENCES AND TERMINOLOGY AND BY ENSURING
CONSISTENT APPLICATION OF CERTAIN STATUTES TO EACH TYPE OF
TAX INCREMENT FINANCING DISTRICT; AMENDING SECTIONS
7-15-4282, 7-15-4283, 7-15-4284, 7-15-4286, 7-15-4288, 7-15-4290, 7-15-4292,
7-15-4293, 7-15-4294, 7-15-4295, 7-15-4296, 7-15-4299, 7-15-4301, 7-15-4302,
7-15-4304, 7-15-4324, AND 17-5-820, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-15-4282, MCA, is amended to read:

“7-15-4282. Authorization for tax increment financing. Any urban
renewal plan; as defined in 7-15-4206, industrial district ordinance; adopted
pursuant to 7-15-4299, er technology district ordinance; adopted pursuant to
7-15-4295, or aerospace transportation and technology district ordinance
adopted pursuant to 7-15-4296 may contain a provision or be amended to
contain a provision for the segregation and application of tax increments; as
provided in 7-15-4282 through 7154292 7-15-4299.”

Section 2. Section 7-15-4283, MCA, is amended to read:
“7-15-4283. Definitions related to tax increment financing. For

purposes of 7-15-4282 through 7#15-4292-and-715-4297through 7-15-4299, the
following definitions apply unless otherwise provided or indicated by the
context:

(1) “Actual taxable value” means the taxable value of taxable property at
any time, as calculated from the last equalized assessment roll last-equalized.

(2) “Aerospace transportation and technology district” means a tax
increment financing aerospace transportation and technology district created
pursuant to 7-15-4296.

(3) “Aerospace transportation and technology infrastructure development
project” means a project undertaken within or for an aerospace transportation
and technology district that consists of any of the activities authorized by
7-15-4288.
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(4) “Base taxable value” means the actual taxable value of all taxable
property within an urban renewal area, industrial district, technology district,
or aerospace transportation and technology district prior to the effective date of
a tax increment financing provision. This value may be adjusted as provided in
7-15-4287 or 7-15-4293.

(5) “Incremental taxable value” means the amount, if any, by which the
actual taxable value at any time exceeds the base taxable value of all property
within an urban renewal area, industrial district, technology district, or
aerospace transportation and technology district subject to taxation.

(6) “Industrial district” means a tax increment financing industrial district
created pursuant to 7-15-4297 through 7-15-4299.

(7) “Industrial infrastructure development project” means a project
undertaken within or for an industrial district that consists of any of the
activities authorized by 7-15-4288.

: means any incorporated city or town,
county, or city-county consolidated local government for the purposes of:

(a) anindustrial district operating pursuant to 7-15-4282through 7-15-4294
and Title 7, chapter 15, part 43;

(b) atechnology district operating pursuant to 7-15-4282 through 7-15-4294
and Title 7, chapter 15, part 43; or

(c) an aerospace transportation and technology district operating pursuant
to 7-15-4282 through 7-15-4294 and Title 7, chapter 15, part 43.

(9) “Tax increment” means the collections realized from extending the tax
levies, expressed in mills, of all taxing bodies in which the urban renewal area,
industrial district, technology district, aerospace transportation and technology
district, or a part of an area or district is located against the incremental taxable
value.

(10) “Tax increment provision” means a provision for the segregation and
application of tax increments as authorized by 7-15-4282 through 715-4292
7-15-4299.

(11) “Taxes” means all taxes levied by a taxing body against property on an
ad valorem basis.

(12) “Taxing body” means any incorporated city; or town, county, city-county
consolidated local government, school district, or other political subdivision or
governmental unit of the state, including the state, that levies taxes against
property within the urban renewal area, industrial district, technology district,
or an aerospace transportation and technology district.

(13) “Technology district” means a tax increment financing district created
pursuant to 7-15-4295.

(14) “Technology infrastructure development project” means a project
undertaken within or for a technology district that consists of any of the
activities authorized by 7-15-4288.”

Section 3. Section 7-15-4284, MCA, is amended to read:
“7-15-4284. Filing of tax increment provisions plan or district
ordinance. (1) The clerk of the municipality shall file a certified copy of each

urban renewal plan, industrial district ordinance, e technology district
ordinance, or aerospace transportation and technology district ordinance or an
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amendment to any of them containing a tax increment provision with the
department of revenue.

(2) A certified copy of each plan, ordinance, or amendment must also be filed
with the clerk or other appropriate officer of each of the affected taxing bodies.”

Section 4. Section 7-15-4286, MCA, is amended to read:

“7-15-4286. Procedure to determine and disburse tax increment. (1)
Mill rates of taxing bodies for taxes levied after the effective date of the tax
increment provision must be calculated on the basis of the sum of the taxable
value, as shown by the last equalized assessment roll, of all taxable property
located outside the urban renewal area, industrial district, er technology
district, or aerospace transportation and technology district and the base
taxable value of all taxable property located within the area or district. The mill
rate determined must be levied against the sum of the actual taxable value of all
taxable property located within as well as outside the area or district.

(2) (a) The tax increment, if any, received in each year from the levy of the
combined mill rates of all the affected taxing bodies against the incremental
taxable value within the area or district, except for the university system mills
levied and assessed against property, must be paid into a special fund held by
the treasurer of the municipality and used as provided in 7-15-4282 through
F15-4292 7-15-4299.

(b) The balance of the taxes collected in each year must be paid to each of the
taxing bodies as otherwise provided by law.”

Section 5. Section 7-15-4288, MCA, is amended to read:

“7-15-4288. Costs that may be paid by tax increment financing. The
tax increments may be used by the municipality to pay the following costs of or
incurred in connection with an urban renewal project, industrial infrastructure
development project, technology infrastructure development project, or
aerospace transportation and technology infrastructure development project:

(1) land acquisition;
(2) demolition and removal of structures;
(3) relocation of occupants;

(4) the acquisition, construction, and improvement of infrastructure,
industrial infrastructure, technology infrastructure, or aerospace
transportation and technology infrastructure that includes streets, roads,
curbs, gutters, sidewalks, pedestrian malls, alleys, parking lots and offstreet
parking facilities, sewers, sewer lines, sewage treatment facilities, storm
sewers, waterlines, waterways, water treatment facilities, natural gas lines,
electrical lines, telecommunications lines, rail lines, rail spurs, bridges,
spaceports for reusable launch vehicles with associated runways and launch,
recovery, fuel manufacturing, and cargo holding facilities, publicly owned
buildings, and any public improvements authorized by Title 7, chapter 12, parts
41 through 45 efehapter12;, Title 7, chapter 13, parts 42 and 43 efchapter13;;
and Title 7, chapter 14, part 47, efehapter14 and items of personal property to
be used in connection with improvements for which the foregoing costs may be
incurred;

(5) costs incurred in connection with the redevelopment activities allowed
under 7-15-4233;

(6) acquisition of infrastructure-deficient areas or portions of areas;
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(7) administrative costs associated with the management of the urban
renewal area, industrial district, technology district, or aerospace
transportation and technology district;

(8) assemblage of land for development or redevelopment by private
enterprise or public agencies, including sale, initial leasing, or retention by the
municipality itself at its fair value;

(9) the compilation and analysis of pertinent information required to
adequately determine the needs of an urban renewal project in an urban
renewal area, the infrastructure needs of secondary, value-adding industries in
the industrial district, the needs of a technology infrastructure development
project in the technology district, or the needs of an aerospace transportation
and technology infrastructure development project in the aerospace
transportation and technology district;

(10) the connection of the urban renewal area, industrial district, technology
district, or aerospace transportation and technology district to existing
infrastructure outside the district;

(11) the provision of direct assistance, through industrial infrastructure
development projects, technology infrastructure development projects, or
aerospace transportation and technology infrastructure development projects,
to secondary, value-adding industries to assist in meeting their infrastructure
and land needs within the district; and

(12) the acquisition, construction, or improvement of facilities or equipment
for reducing, preventing, abating, or eliminating pollution.”

Section 6. Section 7-15-4290, MCA, is amended to read:

“7-15-4290. Use of property taxes and other revenue for payment of
bonds. (1) (a) The tax increment derived from an urban renewal area may be
pledged for the payment of revenue bonds issued for urban renewal projects or of
general obligation bonds, revenue bonds, or special assessment bonds issued to
pay urban renewal costs described in 7-15-4288 and 7-15-4289.

(b) The tax increment derived from an industrial district may be pledged for
the payment of revenue bonds issued for industrial infrastructure development
projects or of general obligation bonds, revenue bonds, or special assessment
bonds issued to pay industrial district costs described in 7-15-4288 and
7-15-4289.

(c) The tax increment derived from a technology district may be pledged for
the payment of revenue bonds issued for technology infrastructure development
projects or of general obligation bonds, revenue bonds, or special assessment
bonds issued to pay technology district costs described in 7-15-4288 and
7-15-4289.

(d) The tax increment derived from an aerospace transportation and
technology district may be pledged for the payment of revenue bonds issued for
aerospace transportation and technology infrastructure development projects or
of general obligation bonds, revenue bonds, or special assessment bonds issued to
pay aerospace transportation and technology district costs described in
7-15-4288 and 7-15-4289.

(2) A municipality issuing bonds pursuant to subsection (1) may, by
resolution of its governing body, enter into a covenant for the security of the
bondholders, detailing the calculation and adjustment of the tax increment and
the taxable value on which it is based and, after a public hearing, pledging or
appropriating other revenue of the municipality, except property taxes
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prohibited by subsection (3), to the payment of the bonds if collections of the tax
increment are insufficient.

(3) Property taxes, except the tax increment derived from property within
the area or district and tax collections used to pay for services provided to the
municipality by a project, may not be applied to the payment of bonds issued
pursuant to 7-15-4301 for which a tax increment has been pledged.”

Section 7. Section 7-15-4292, MCA, is amended to read:

“7-15-4292. Termination of tax increment financing — exception. (1)
The tax increment provision terminates upon the later of:

(a) the 15th year following its adoption; or

(b) the payment or provision for payment in full or discharge of all bonds for
which the tax increment has been pledged and the interest on the bonds.

(2) (a) Except as provided in subsection (2)(b), any amounts remaining in the
special fund or any reserve fund after termination of the tax increment
provision must be distributed among the various taxing bodies in proportion to
their property tax revenue from the area or district.

(b) Upon termination of the tax increment provision, a municipality may
retain and use in accordance with the provisions of the urban renewal plan:

(1) funds remaining in the special fund or a reserve fund related to a binding
loan commitment, construction contract, or development agreement for an
approved urban renewal project that a municipality entered into before the
termination of a tax increment provision;

(i1) loan repayments received after the date of termination of the tax
increment provision from loans made pursuant to a binding loan commitment;
or

(ii1) funds from loans previously made pursuant to a loan program
established under an urban renewal plan.

(3) After termination of the tax increment provision, all taxes must be levied
upon the actual taxable value of the taxable property in the urban renewal area,
the industrial district, ex the technology district, or the aerospace transportation
and technology district and must be paid inte-thefunds to each of the respeetive
taxing bodies as provided by law.

(4) Bonds secured in whole or in part by a tax increment provision may not
be issued after the 15th anniversary of tax increment provisions. However, if
bonds secured by a tax increment provision are outstanding on the applicable
anniversary, additional bonds secured by the tax increment provision may be
issued if the final maturity date of the bonds is not later than the final maturity
date of any bonds then outstanding and secured by the tax increment provision.”

Section 8. Section 7-15-4293, MCA, is amended to read:

“7-15-4293. Adjustment of base taxable value following change of
law. (1) If the base taxable value of an urban renewal area, an industrial
district, ex a technology district, or an aerospace transportation and technology
district is affected after its original determination by a statutory,
administrative, or judicial change in the method of appraising property, the tax
rate applied to it, the tax exemption status of property, or the taxable valuation
of property if the change in taxable valuation is based on conditions existing at
the time the base year was established, the governing body of the municipality
may request the department of revenue to estimate the base taxable value so
that the tax increment resulting from the increased incremental value is



Ch. 394 MONTANA SESSION LAWS 2009 2510

sufficient to pay all principal and interest on the bonds as those payments
become due.

(2) If a tax increment financing district created after January 1, 2002, has
not issued bonds, the governing body of a municipality may request the
department of revenue to adjust the base taxable value to account for a loss of
taxable revenue resulting from the state granting property in the area or district
tax-exempt status within the first year of creation of the tax increment
financing district. The municipality shall give notice of and hold a public
hearing on the proposed change.”

Section 9. Section 7-15-4294, MCA, is amended to read:

“7-15-4294. Assessment agreements. (1) A municipality may enter into a
written agreement with any private person:

(a) establishing a minimum market value of land, existing improvements, or
improvements or equipment to be constructed or acquired; and

(b) requiring the individual to pay an annual tax deficiency fee whenever the
property that is the subject of the agreement is valued by the department of
revenue for property tax purposes at a market value that is less than the value
established by the agreement. The amount of the deficiency fee may not exceed
the difference between the property taxes that would have been imposed on the
property based on the minimum value of the property expressed in the
agreement and the property taxes that are imposed on the property based on the
market value established by the department of revenue.

(2) The property that is the subject of the agreement must be located or
installed in an urban renewal area, an industrial district, a technology district,
an aerospace transportation and technology district, or any other area or
district that is subject to a tax increment financing provision.

(3) The minimum value established by the agreement may be fixed or may
increase or decrease in later years from the initial minimum value as provided
in the agreement.

(4) The agreement creates a lien on the property pursuant to 71-3-1506 and
must be filed and recorded in the office of the county clerk and recorder in each
county in which the property or any part of the property is located. Recording an
agreement constitutes notice of the agreement to anyone who acquires any
interest in the property that is the subject of the agreement, and the agreement
is binding upon the person acquiring the interest.

(5) An agreement made pursuant to subsection (1) may be modified or
terminated by mutual consent of the current parties to the agreement.
Modification or termination of an agreement must be approved by the governing
body of the municipality. A document modifying or terminating an agreement
must be filed in the office of the county clerk and recorder in each county in
which the property or any part of the property is located.

(6) An agreement entered into pursuant to subsection (1) or modified
pursuant to subsection (5) terminates on the earliest of:

(a) the date on which conditions in the agreement for termination are
satisfied;

(b) the termination date specified in the agreement; or

(c) the date when the tax increment is no longer paid to the municipality
under 7-15-4292.
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(7) Nething—inthis This section hmits does not limit a municipality’s
authority to enter into contracts other than tax deficiency agreements as
described in this section.”

Section 10. Section 7-15-4295, MCA, is amended to read:

“7-15-4295. Technology districts. (1) A local governing body, by
ordinance and following a public hearing, may authorize the creation of a
technology district for technology infrastructure development projects. The
purpose of a technology district is fer the development of infrastructure to
encourage the location and retention of technology infrastructure development
projects in the state. The tenants of a technology district must be businesses or
organizations engaged in technology-based operations within Montana that
through the employment of knowledge or labor add value to a product, process,
or export service that results in the creation of new wealth and for which at least
50% of the sales of the business or organization occur outside of Montana or the
business or organization is a manufacturing company with at least 50% of its
sales to other Montana companies that have 50% of their sales occurring outside
of Montana.

(2) A technology district:
(a) must consist of a continuous area with an accurately described boundary

that is large enough to host a diversified tenant base of multiple independent
tenants;

(b) must be zoned for use in accordance with the area growth policy, as
defined in 76-1-103;

(c) may not comprise any property included within an existing urban

renewal area, distriet—or industrial infrastrueture—development district, or

aerospace transportation and technology district created pursuant to this part;
(d) must, prior to its creation, be found to be deficient in infrastructure
improvements necessary for technology development;

(e) must, prior to its creation, have in place a formally adopted
comprehensive development plan that ensures that the district can host a
diversified tenant base of multiple independent tenants; and

(f) may not be designed to serve the needs of a single district tenant or group
of nonindependent tenants.

(3) A technology district may use tax increment financing pursuant to the
provisions of 7-15-4282 through 7#15-4293 7-15-4294.”

Section 11. Section 7-15-4296, MCA, is amended to read:

“7-15-4296. Aerospace transportation and technology districts. (1) A
local governing body, by ordinance and following a public hearing, may
authorize the creation of an aerospace transportation and technology district for
aerospace transportation and technology infrastructure development projects if
the proposed aerospace transportation and technology district:

(a) consists of a continuous area with an accurately described boundary;

(b) is zoned for use in accordance with the area growth policy document;

(c) does not include any property included within an existing urban renewal

area, distriet-or industrial infrastrueture-development district, or technology

district created pursuant to this part;

(d) 1is found to be deficient in infrastructure improvements for industrial
development; and
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(e) has as its purpose the development of infrastructure to encourage the
location and retention of aerospace transportation and technology
infrastructure development projects in the state.

(2) An aerospace transportation and technology district may use tax
increment financing pursuant to the provisions of 7-15-4282 through 7#15-4293
7-15-4294”

Section 12. Section 7-15-4299, MCA, is amended to read:

“7-15-4299. Industrial districts. (1) A local governing body, by ordinance
and following a public hearing, may authorize the creation of an industrial
district for industrial infrastructure development projects if the proposed
industrial district:

(a) consists of a continuous area with an accurately described boundary;

(b) 1is zoned for light or heavy industrial use in accordance with the area
growth policy document;

(c) does not include any property included within an existing urban renewal
area, technology district, or aerospace transportation and technology district
created pursuant to this part;

(d) is found to be deficient in infrastructure improvements for industrial
development; and

(e) has as its purpose the development of infrastructure to encourage the
growth and retention of secondary, value-adding industries.

(2) An industrial district may use tax increment financing pursuant to the
provisions of 7-15-4282 through 73154293 7-15-4294.”

Section 13. Section 7-15-4301, MCA, is amended to read:

“7-15-4301. Authorization to issue urban renewal bonds, industrial
infrastructure development bonds, technology infrastructure
development bonds, aerospace transportation and technology
infrastructure development bonds,

develoepment-boends; and refunding bonds. (1) A municipality may:

(a) 1issue bonds from time to time, in its discretion, to finance the
undertaking of any urban renewal project, industrial infrastructure
development project, technology infrastructure development project or
aerospace transportatlon and technology 1nfrastructure development project;er

under Title 7, chapter 15, part
42, and this part, including, without limiting the generality of projects, the
payment of principal and interest upon any advances for surveys and plans for
the projects; and

(b) issue refunding bonds for the payment or retirement of bonds previously
issued by it.

(2) Fhe Except as provided in 7-15-4302, bonds may not pledge the general
credit of the municipality and must be made payable, as to both principal and
interest, solely from the income, proceeds, revenue, and funds of the
municipality derived from or held in connection with its undertaking and
carrying out of urban renewal projects, industrial infrastructure development
projects, technology infrastructure development project, or aerospace
transportatlon and technology 1nfrastructure development projects;—or

under Title 7, chapter 15, part
42, and this part, including the tax increment received and pledged by the
municipality pursuant to 7-15-4282 through #3+5-4292 7-15-4299, and, if the
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income, proceeds, revenue, and funds of the municipality are insufficient for the
payment, from other revenue of the municipality pledged to the payment.
Payment of the bonds, both as to principal and interest, may be further secured
by a pledge of any loan, grant, or contribution from the federal government or
other source in aid of any urban renewal projects, industrial infrastructure
development projects, technology infrastructure development project, or
aerospace transportation and technology infrastructure development projects;

! j of the municipality under
Title 7, chapter 15, part 42, and this part or by a mortgage on all or part of any
projects.

(3) Bonds issued under this section must be authorized by resolution or
ordinance of the local governing body.”

Section 14. Section 7-15-4302, MCA, is amended to read:

“7-15-4302. Authorization to issue general obligation bonds. (1) For
the purpose of 7-15-4267 or for the purpose of aiding in the planning,
undertaking, or carrying out of an urban renewal project, er—an industrial
infrastructure development project, technology infrastructure development
project, or aerospace transportation and technology infrastructure project of a
municipality, the municipality, in addition to any authority to issue bonds
pursuant to 7-15-4301, may issue and sell its general obligation bonds.

(2) Any bonds issued pursuant to this section shall must be issued in the
manner and within the limitations prescribed by the laws of this state for the
issuance and authorization of bonds by sweh the municipality for public
purposes generally.

(3) Aiding in the planning, undertaking, or carrying out of an approved
urban renewal project, er—an industrial infrastructure development project,
technology infrastructure development project, or aerospace transportation and
technology infrastructure project is considered a single purpose for the issuance
of general obligation bonds, and the proceeds of the bonds authorized for any
steh a project may be used to finance the exercise of anyand-all the powers
conferred upon the municipality by Title 7, chapter 15, part 42, and this part and
part42-whieh that are necessary or proper to complete the project in accordance
with the approved plan, ex industrial district ordinance, technology district
ordinance, or aerospace transportation and technology district ordinance and
any modification thereof to the ordinance that is duly adopted by the local
governing body.”

Section 15. Section 7-15-4304, MCA, is amended to read:

“7-15-4304. Presumption of regularity of bond issuance. In a suit,
action, or proceeding involving the validity or enforceability of; or security for;
any bond issued under Title 7, chapter 15, part 42, and this part, a bond reciting
in substance that it has been issued by the municipality in connection with an
urban renewal project, industrial infrastructure development project, er
technology infrastructure development project, or aerospace transportation and
technology infrastructure development project is conclusively considered to have
been issued for that purpose and the project is conclusively considered to have
been planned, located, and carried out in accordance with the provisions of Title
7, chapter 15, part 42, and this part.”

Section 16. Section 7-15-4324, MCA, is amended to read:
“7-15-4324. Special bond provisions when tax increment financing

is involved. (1) Bonds issued under this part for which a tax increment is
pledged pursuant to 7-15-4282 through 7#+5-4292 7-15-4299 must be designed
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to mature not later than 25 years from their date of issue and must mature in
years and amounts so that the principal and interest due on the bonds in each
year may not exceed the estimated tax increment, payments in lieu of taxes or
other amounts agreed to be paid by the property owners in a district, and other
estimated revenue, including proceeds of the bonds available for payment of
interest on the bonds, pledged to their payment to be received in that year.

(2) The governing body, in the resolution or ordinance authorizing the
bonds, shall determine the estimated tax increment, payments in lieu of taxes or
other amounts agreed to be paid by the property owners in & an area or district,
and other revenue, if any, for each year the bonds are to be outstanding. In
calculating the costs under 7-15-4288 for which the bonds are issued, the
municipality may include an amount sufficient to pay interest on the bonds
prior to receipt of tax increments pledged and sufficient for the payment of the
bonds and to fund any reserve fund in respect of the bonds.”

Section 17. Section 17-5-820, MCA, is amended to read:

“17-5-820. Authorization of bonds. (1) The board of examiners is
authorized toissue and sell general obligation bonds in an amount not exceeding
$20 million in accordance with the terms and in the manner required by Title 17,
chapter 5, part 8, for the purpose of financing and acquiring infrastructure
improvements as enumerated in 7-15-4288 for aerospace transportation and
technology infrastructure development projects recommended by the
department of commerce in accordance with the authority granted to the board
by this section. The bonds are in addition to any other authorization to the board
to issue and sell general obligation bonds and subject to the conditions set forth
in this section.

(2) The department of commerce may request the board of examiners to
issue the bonds for one or more specified projects in one or more series, but the
total amount of bonds issued may not exceed $20 million. Bond proceeds are
appropriated to the department of commerce, and the department of commerce
is authorized to acquire or construct the infrastructure improvements, to
contract with the incorporated city or town, county, or city-county consolidated
local government in which a project is located, to contract with an airport
authority; as defined in 67-1-101, a local port authority; as described in
7-14-1101, or a regional port authority; as described in 7-14-1102, to contract
with a certified regional development corporation; as defined in 90-1-116, or,
upon a determination that it isin the best interest of the project, to contract with
the developer of an approved project for the acquisition or construction of the
infrastructure improvement. The plans and specifications for the infrastructure
to be financed from the proceeds of the bonds must be prepared by an engineer or
architect; who is licensed and bonded in Montana, and the state must be named
as an additional insured under any contract, performance bond, or other
documents for the design of any improvements to be financed by the state. The
plans and specifications must be reviewed and approved by the department of
commerce after consultation with the architecture and engineering division of
the department of administration. The design and acquisition or construction of
the infrastructure for approved projects are not, with the exception of Title 18,
chapter 2, part 4, subject to the public procurement requirements contained in
Title 18. All construction contracts entered into for the construction of
improvements to be financed under this section must name the state as an
additional insured if the state is not otherwise party to the contract. All
improvements financed with bond proceeds must be owned by the state, and the
use must be governed by a development agreement between the state and the
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developer of the project. The agreement may provide for the lease or the use of
the infrastructure at less than fair market value, taking into consideration the
number of jobs to be created by the project, the salary range of the jobs, the
amount of capital contributed by the developer, and the projected tax revenue to
be received by the state and local governments from the project over the term of
the lease or use agreement. The agreement must require the contractor to
insure for liability and workers’ compensation claims during construction and
must provide the project developer with the right of first refusal for the purchase
of any real property and improvements financed by the bonds at fair market
value. Fair market value must be determined by a certified appraiser. For
purposes of this section, state and local governments may not provide
telecommunications or other services in competition with private providers
unless private providers cannot provide the services.

(3) It is the intent of the legislature that state individual and corporate
income taxes and state property taxes generated by the aerospace
transportation and technology infrastructure development projects will be at
least equal to the projected amount of the debt service to be paid by the state for
the bonds authorized by this section over the term of the bonds. Prior to
requesting the board of examiners to issue the bonds, the department of
commerce shall determine that the developer of a proposed project has the
financial ability to implement the project based upon the audited financial
statements of the developer. When requesting the board to issue the bonds, the
department of commerce shall present to the department of administration for
presentation to the board the following:

(a) evidence satisfactory to the board that the developer of each aerospace
transportation and technology infrastructure development project has
committed itself to locate its project in Montana; and

(b) a certificate signed by the director of the office of budget and program
planning that the proposed project will, over the term of the bonds, generate
state individual and corporate income taxes and state property taxes at least
equal to the total aggregate amount of principal and interest on the bonds over
the term of the bonds. In preparing the analysis for the report on the projected
tax revenue from the project, the multiplier effect may be taken into account,
using the number of jobs, the salary levels for the jobs, and the estimated date of
hire for each position that the developer will commit to create as part of the
development agreement. The development agreement must provide that if the
developer has not created the total number of jobs at the estimated salaries by
the date specified in the development agreement and assumed for purposes of
meeting the projections, the state may terminate the lease or use of the
improvements upon 30 days’ notice. If the department of commerce is unable to
enter into a new lease or use agreement for the improvements that is
advantageous to the state, the state may sell the facility to the highest and best
bidder and use the proceeds of the sale to redeem the outstanding bonds.

(4) In determining whether to recommend to the board of examiners that
improvements should be constructed by the state from the proceeds of the bonds
for a project, the department of commerce may take into consideration only the
following factors:

(a) whether the project is eligible for financing;

(b) whether there is sufficient evidence to demonstrate the developer’s
ability to implement the project;

(c) the projected tax revenue report;
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(d) whether the project as proposed and situated can obtain the necessary
zoning, building, and environmental permits required; and

(e) whether the project is in the public interest.

(5) In recommending the amount of bonds to be issued for a qualified project,
the department of commerce shall independently determine that the proposed
estimated cost of the project is not in excess of what is required for the project
and independently verify the projected costs of designing and constructing the
improvements proposed to be financed exclusive of any development fee to the
developer. The authorized bond proceeds must be used for projects on a
first-come, first-served basis.”

Section 18. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2009

CHAPTER NO. 395
[SB 55]

AN ACT GENERALLY REVISING MONTANA FERTILIZER LAWS;
PROHIBITING POLITICAL SUBDIVISIONS FROM REGULATING
COMMERCIAL FERTILIZERS AND SOIL AMENDMENTS; REVISING
DEFINITIONS; REVISING INSPECTION, ANALYSIS, APPLICATION,
REGISTRATION, LICENSING, LABELING, ASSESSMENT, PENALTY,
PUBLICATION, AND ENFORCEMENT PROVISIONS APPLICABLE TO
FERTILIZERS; AND AMENDING SECTIONS 7-1-111, 75-10-701, 80-10-101,
80-10-102, 80-10-103, 80-10-201, 80-10-202, 80-10-204, 80-10-205, 80-10-206,
80-10-207, 80-10-208, 80-10-209, 80-10-303, AND 80-15-302, MCA; AND
PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Regulation of commercial fertilizers and soil
amendments by political subdivision prohibited. (1) Except as provided in
subsection (2), a political subdivision may not regulate the registration,
packaging, labeling, sale, storage, distribution, use, or application of
commercial fertilizers or soil amendments. A political subdivision may not
adopt or continue in effect any local legislation relating to the registration,
packaging, labeling, sale, storage, distribution, use, or application of
commercial fertilizers or soil amendments. Local legislation adopted or
continued in violation of this section is void and unenforceable.

(2) (a) A political subdivision may enter into a cooperative agreement with
the department concerning the use and application of commercial fertilizers or
soil amendments.

(b) Nothing in subsection (1) prevents a political subdivision from adopting
orimplementing zoning regulations or fire codes governing the physical location
or siting of fertilizer manufacturing, storage, and sales facilities.

Section 2. Section 7-1-111, MCA, is amended to read:

“7-1-111. Powers denied. A local government unit with self-government
powers is prohibited from exercising the following:

(1) any power that applies to or affects any private or civil relationship,
except as an incident to the exercise of an independent self-government power;

(2) any power that applies to or affects the provisions of 7-33-4128 or Title 39
(labor, collective bargaining for public employees, unemployment
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compensation, or workers’ compensation), except that subject to those
provisions, it may exercise any power of a public employer with regard to its
employees;

(3) any power that applies to or affects the public school system, except that
a local unit may impose an assessment reasonably related to the cost of any
service or special benefit provided by the unit and shall exercise any power that
it is required by law to exercise regarding the public school system;

(4) any power that prohibits the grant or denial of a certificate of public
convenience and necessity;

(5) any power that establishes a rate or price otherwise determined by a
state agency;

(6) any power that applies to or affects any determination of the department
of environmental quality with regard to any mining plan, permit, or contract;

(7) any power that applies to or affects any determination by the department
of environmental quality with regard to a certificate of compliance;

(8) any power that defines as an offense conduct made criminal by state
statute, that defines an offense as a felony, or that fixes the penalty or sentence
for a misdemeanor in excess of a fine of $500, 6 months’ imprisonment, or both,
except as specifically authorized by statute;

(9) any power that applies to or affects the right to keep or bear arms, except
that a local government has the power to regulate the carrying of concealed
weapons;

(10) any power that applies to or affects a public employee’s pension or
retirement rights as established by state law, except that a local government
may establish additional pension or retirement systems;

(11) any power that applies to or affects the standards of professional or
occupational competence established pursuant to Title 37 (professions and
occupations) as prerequisites to the carrying on of a profession or occupation;

(12) except as provided in 7-3-1105, 7-3-1222, or 7-31-4110, any power that
applies to or affects Title 75, chapter 7, part 1 (streambeds), or Title 87 (fish and
wildlife);

(13) any power that applies to or affects landlords, as defined in 70-24-103,
when that power is intended to license landlords or to regulate their activities
with regard to tenants beyond what is provided in Title 70, chapters 24 and 25.
This subsection is not intended to restrict a local government’s ability to require
landlords to comply with ordinances or provisions that are applicable to all other
businesses or residences within the local government’s jurisdiction.

(14) subject to 7-32-4304, any power to enact ordinances prohibiting or
penalizing vagrancy=;

(15) subject to [section 1], any power to regulate the registration, packaging,
labeling, sale, storage, distribution, use, or application of commercial fertilizers
or soil amendments, except that a local government may enter into a cooperative
agreement with the department of agriculture concerning the use and
application of commercial fertilizers or soil amendments. This subsection is not
intended to prevent or restrict a local government from adopting or
implementing zoning regulations or fire codes governing the physical location or
siting of fertilizer manufacturing, storage, and sales facilities.”

Section 3. Section 75-10-701, MCA, is amended to read:
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“75-10-701. Definitions. As used in this part, unless the context requires
otherwise, the following definitions apply:

(1) “Department” means the department of environmental quality provided
for in 2-15-3501.

(2) “Director” means the director of the department.

(3) “Environment” means any surface water, ground water, drinking water
supply, land surface or subsurface strata, or ambient air within the state of
Montana or under the jurisdiction of the state of Montana.

(4) (a) “Facility” means:
(1) any building, structure, installation, equipment, pipe or pipeline
(including any pipe into a sewer or publicly owned treatment works), well, pit,

pond, lagoon, impoundment, ditch, landfill, storage container, motor vehicle,
rolling stock, or aircraft; or

(i1) any site or area where a hazardous or deleterious substance has been
deposited, stored, disposed of, placed, or otherwise come to be located.

(b) The term does not include any consumer product in consumer use.

(5) “Fiduciary” means a trustee, executor, administrator, personal
representative, custodian, conservator, guardian, or receiver acting or holding
property for the exclusive benefit of another person. The term does not include:

(a) a person who has previously owned or operated the property in a
nonfiduciary capacity; or

(b) a person acting as fiduciary with respect to a trust or other fiduciary
estate that has no objectively reasonable or substantial purpose apart from
avoidance of or limitation of liability under this part. For the purposes of
75-10-715(9), the term does not include the state, a state agency, or a political
subdivision of the state acting as trustee of natural resources within the state of
Montana.

(6) “Foreclosure” means acquisition of title to property through foreclosure,
purchase at foreclosure sale, assignment or acquisition of title in lieu of
foreclosure, repossession in the case of a lease financing transaction, or
acquisition of a right to title or other agreement in full or partial settlement of a
loan obligation.

(7) “Fund” means the environmental quality protection fund established in
75-10-704.

(8) “Hazardous or deleterious substance” means a substance that because of
its quantity, concentration, or physical, chemical, or infectious characteristics
may pose animminent and substantial threat to public health, safety, or welfare
or the environment and is:

(a) asubstance thatis defined as a hazardous substance by section 101(14) of
the federal Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA), 42 U.S.C. 9601(14);as-amended,;

(b) a substance identified by the administrator of the United States

environmental protection agency as a hazardous substance pursuant to section
102 of CERCLA, 42 U.S.C. 9602;-as-amended;

(c) a substance that is defined as a hazardous waste pursuant to section
1004(5) of the Resource Conservation and Recovery Act of 1976, 42 U.S.C.
6903(5), as-amended; including a substance listed or identified in 40 CFR 261; or

(d) any petroleum product.
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(9) “Household” means single and multiple residences, hotels and motels,
bunkhouses, ranger stations, crew quarters, campgrounds, picnic grounds,
day-use recreational areas, or similar structures or areas.

(10) “Household refuse” means garbage, trash, and sanitary wastes in septic
tanks that are derived from a household.

(11) “Institutional control” means a restriction on the use of real property
that mitigates the risk posed to public health, safety, and welfare and the
environment. Institutional controls include but are not limited to:

(a) deed restrictions;

(b) easements;

(c) reservations;

(d) covenants, either restrictive or affirmative; and

(e) other mechanisms or physical restrictions for controlling present and
future land use, including controlled ground water areas, that are placed upon
real property to mitigate the risk to public health, safety, and welfare and the
environment.

(12) “Natural resources” means land, fish, wildlife, biota, air, surface water,
ground water, drinking water supplies, and any other resources within the state
of Montana owned, managed, held in trust, or otherwise controlled by or
appertaining to the state of Montana or a political subdivision of the state.

(13) “Orphan share” means the percentage share of remedial action costs for
a facility that is attributable, under the procedures in 75-10-742 through
75-10-751, to identified but bankrupt or defunct persons who are not an affiliate
of any viable person, unless affiliated by stock ownership.

(14) “Orphan share fund” means the fund for the orphan share account
established in 75-10-743.

(15) (a) “Owns or operates” means owning, leasing, operating, managing
activities at, or exercising control over the operation of a facility.

(b) The term does not include holding the indicia of ownership of a facility
primarily to protect a security interest in the facility or other location unless the
holder has participated in the management of the facility. The term does not
apply to the state or a local government that acquired ownership or control
through bankruptcy, tax delinquency, abandonment, lien foreclosure, or other
circumstances in which the government acquires title by virtue of its function as
sovereign, unless the state or local government has caused or contributed to the
release or threatened release of a hazardous or deleterious substance from the

2 2 e and 5-10-F15(H- The
term also does not include the owner or operator of the Milltown dam licensed
under part 1 of the Federal Power Act (FERC license No. 2543-004) if a
hazardous or deleterious substance has been released into the environment
upstream of the dam and has subsequently come to be located in the reservoir
created by the dam unless the owner or operator is a person who would otherwise
be liable for a release or threatened release under 75-10-715(1).
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(16) “Person” means an individual, trust, firm, joint-stock company, joint
venture, consortium, commercial entity, partnership, association, corporation,
commission, state or state agency, political subdivision of the state, interstate
body, or the federal government, including a federal agency.

(17) “Petroleum product” includes gasoline, crude oil (except for crude oil at
production facilities subject to regulation under Title 82), fuel oil, diesel oil or
fuel, lubricating oil, oil sludge or refuse, and any other petroleum-related
product or waste or fraction of the product or waste that is liquid at standard
conditions of temperature and pressure (60 degrees F and 14.7 pounds per
square inch absolute).

(18) “Reasonably anticipated future uses” means likely future land or
resource uses that take into consideration:

(a) local land and resource use regulations, ordinances, restrictions, or
covenants;

(b) historical and anticipated uses of the facility;
(c) patterns of development in the immediate area; and

(d) relevantindications of anticipated land use from the owner of the facility
and local planning officials.

(19) “Release” means any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing of a
hazardous or deleterious substance directly into the environment (including the
abandonment or discarding of barrels, containers, and other closed receptacles
containing any hazardous or deleterious substance), but excludes releases
confined to the indoor workplace environment, the use of pesticides as defined in
80-8-102¢36) when they are applied in accordance with approved federal and
state labels, and the use of commercial fertilizers, as defined in 80-10-101¢2),
when applied as part of accepted agricultural practice.

(20) “Remedial action” includes all notification, investigation,
administration, monitoring, cleanup, restoration, mitigation, abatement,
removal, replacement, acquisition, enforcement, legal action, health studies,
feasibility studies, and other actions necessary or appropriate to respond to a
release or threatened release.

(21) “Remedial action contract” means a written contract or agreement
entered into by a remedial action contractor with the state, or with a potentially
liable person acting pursuant to an order or request issued by the department,
the United States, or any federal agency, to provide a remedial action with
respect to a release or threatened release of a hazardous or deleterious
substance.

(22) “Remedial action contractor” means:

(a) any person who enters into and is carrying out a remedial action
contract; or

(b) any person who is retained or hired by a person described in subsection
(22)(a) to provide services relating to a remedial action.

(23) “Remedial action costs” means reasonable costs that are attributable to
or associated with a remedial action at a facility, including but not limited to the
costs of administration, investigation, legal or enforcement activities, contracts,
feasibility studies, or health studies.”

Section 4. Section 80-10-101, MCA, is amended to read:
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“80-10-101. Definitions. As used in this chapter, the following definitions
apply:

(1) “Brand” means a term, design, or trademark used in connection with one
or several grades of commercial fertilizer.

(2) “Blending” means the physical mixing or combining, including mixing
through simultaneous or sequential application, of any combination of materials
to produce a uniform mixture of:

(a) one or more fertilizer materials with one or more filler materials, or

(b) two or more fertilizer materials.

2)(3) (a) “Commercial fertilizer” includes any substance containing one or
more recognized plant nutrients whieh that is used for its plant nutrient content
and whieh that is designed for use or claimed to have value in promoting plant
growth, yield, or quality of the crop.

(b) Commercial fertilizer includes the following types of fertilizer:

{e—Bulkfertilizer” (i) Bulk fertilizer is commercial fertilizer (dry or liquid)
distributed in nonpackage form or in containers of greater than 1,000 pounds.

{b)y—“Fertilizer-materials”isa (ii) Fertilizer material is commercial fertilizer
whieh that either:

©(A) contains important quantities of not more than one of the primary
plant nutrients (nitregen;, phospherie-acid,-and potash);

G1)(B) has appreximately 85% or more of its plant nutrient content present
in the form of a single chemical compound; or

i)(C) is derived from a plant or animal residue or byproduct or a natural
material deposit whieh that has been processed in such a way that its content of
primary plant nutrients has not been materially changed except by purification
and concentration.

{e“Mixed-fertilizers™isa (iii) Mixed fertilizer is commercial fertilizer (dry or

liquid) containing any comblnatlon or mixture of fertilizer materlals

(iv) Specialty fertilizer is commercial fertilizer

{e)y—“Speetaltyfertiizer™sa
(dry or hquld) dlstrlbuted prlmarlly for nonfarrn useﬂ&el%as&&em&gafdeﬂs

gfeeﬂheuses—aﬂd—ﬂufseﬂes and 1ncludes commermal fertlhzers used for

research or experimental purposes.

(4) “Custom blend” means a fertilizer blended according to specifications
provided to a blender in a soil test nutrient recommendation or to meet a specific
consumer request prior to blending.

(5) “Deficiency” means the amount of nutrient found by analysis to be less
than that guaranteed. Deficiency may result from a lack of nutrient ingredients
or a lack of uniformity.

3)(6) “Distribute” means to offer for sale, sell, barter, or otherwise supply
commercial fertilizers or soil amendments.

4)(7) “Distributor” means any person who distributes.

€)(8) “Grade” means the percentages of total nitrogen, available
phosphate, and seluble—poetassium—or soluble

potash stated in whole numbers in the same terms, order, and percentages asin
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the guaranteed analysis. Specialty fertilizers may be guaranteed in fractional
units of less than 1% of total nitrogen, available phosphate, and soluble potash.
Hewever,fertilizer Fertilizer materials, bonemeal, manures, and similar raw
materials may be guaranteed in fractional units.

(9) “Guaranteed analysis” means the minimum percentage of plant nutrients
as described in 80-10-102.

(10) “Investigational allowance” means an allowance for variations inherent
in the taking, preparation, and analysis of an official sample of fertilizer.

(11) “Label” means the display of all written, printed, or graphic matter on a
container, or a statement accompanying a fertilizer or soil amendment.

(12) “Labeling” means all written, printed, or graphic matter on or
accompanying any fertilizer or soil amendment and advertisements, brochures,
websites, posters, and television and radio announcements used in promoting
the sale of a fertilizer or soil amendment.

(6)(13) “Llcensee means&ﬁﬁefseﬁ—whe&%&sueb%aiﬁeér&heeﬁseﬂfmﬁ%the

80-10-202.

(14) “Local legislation” means but is not limited to any ordinance, motion,
resolution, amendment regulation, or rule adopted by a political subdwzswn

8)(15) “Manufacture” means the formulation, mixing, blending, or further
processing of commercial fertilizers or soil amendments.

{9)(16) “Manufacturer” is means a person who manufactures commercial
fertilizer or soil amendments.

40)(17) “Official sample” means any sample of commercial fertilizer taken
by the department and se designated as official by the department.

(18) “Other ingredients” means nonsoil amending ingredients present in soil
amendments.

H(19) “Percent or percentage” means the percentage by weight.

42)(20) “Person” means an individual, partnership, association, firm, or
corporation.

(21) “Political subdivision” means any local government entity, including but
not limited to any city, county, town, or municipal corporation and any other
corporate or political body that is responsible for government activities in a
geographic area smaller than the state.

(22) “Primary nutrient” means the total nitrogen (N), available phosp