Montana Wilderness Assn. v. Board of Health and Environmental Sciences, et al.
Montana Supreme Court case
171 M 477, 559P2d 1157
Decided 1976

MEPA Issue Litigated: Does MEPA supplement a state agency’s permitting/licensing
authority?

Court Decision: No
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- IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF MONTANA,

IN AND FOR THE COUNTY OF LEWIS & CLARK

* % % % *x % % * %

THE MONTANA WILDERNESS ASSOCIATION, )
and THE GALLATIN SPORTSMAN ASSOCIA- ) "
TION, INC., No 38682

Plaintiffs,

THE BOARD OF HEALTH AND ENVIRON-
MENTAL SCIENCES of the State of
Montana; THE DEPARTMENT OF HEALTH
AND ENVIRONMENTAL SCIENCES of the
State of Montana,

Defendants.
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COMPLAINT
I.

‘Plaintiff, Montana Wilderness Association, is a non-
profit corporation organized and operating under the Laws of the
State ofthntana, dedicated to the promotion of wilderness areas
and dedlcated to advancing environmental causes generallj. There
are‘approx1mately seven hundred fifty (750) residents of the
State of Montana who are members of the Montana Wilderness
Assoc1atlon and approximately seventy-five (75) of sald members
live in the v1c1n1ty of Bozeman, Montana. Individual members of
the Montana Wilderness Association have appeared and testified
at wilderness hearings concerning the wilderness proposals on
ianda'inrthé vicinity of the proposed Beaver:Creek South Sub-

division described hereinafter.

h

Individual members of the Hontana Vilderness Association
make substantial use of the public lands in the vicinity of the
proc et 3eaver Creek South Subdivision hereinafter described.

iI.

-

e Gallatin Sportsman Association is a local conserva-

foiew wlzation, a non-prcfit corporation organized under the




© 00 a3 O O i O b et

k5

13
14
16
16
17

-6
(=

laws ‘of the State of Montana. Gallatin Sportsmen has approxi-

‘mately one hundred sixty-five (165) members residing in the

Sﬁate of Montana, primarily in the Bozeman area.

Gallatin Sportsmen is organized for charitable, educa-
tional and scientific purposes, which include the conservation
of wildlife, wildlife habitat, and other natural resources.
Gallatin Sportsmen's concern for and involvement in the pre-
servation and enhancement of wildlife habitat and other natural
resources is well known. Gallatin Sportsmen submitted comments
on the draft environmental impact statement of the Beaver Creek
S outh Subdivision. A large number of members of Gallatin
Sportsmen hunt and fish in the area of the Beaver Creek Soﬁth
Subdivisibn and such uses would be adversely affected if the
Board of Health and the Department of Health allow the removal
of the sanitary restrictions on Beaver Creek South Subdivision;

III.

The Boardvof Health and.Ehvironmental sciences of the
State of‘Montané (hereinafter referred to as Board of Health)
is the lawful board charged under Montana law with the duty of
enforcing the Montana laws on environmental policy and water
pollution, §69-5001, R.C.M. (1947), et. seq., §69-4801, R.C.M.
(1947), et. seq., and §69-6501, R.C.M. (1947), et. seq.

IvV.

The Depértment of Health and Environmental Sciences of
the State of Montana (hereinafter referreé to as the Department
of Health) is the agency charged with the duty of administering
ﬁhe Montana laws above-mentioned in Paragraph III.

V.

Beaver Creek South ié 4 proposed subdivision development

located in the Gallatin Canyon about fifty (50) miles south of

Bozeman, Montana, adjacent to U. S. 191 and Beaver Creek.
- /
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VI.

In the Spring of 1974, a plat concerning said Beaver
Creek South Subdivision was submitted to the Department of
Health for said agency's approval and for said agency's order to
remove the sanitary restrictions.

VII.

On or about April 8; 1974, the Department of Health
issued a draft environmental impact statement outlining a
proposal to develop approximately seventy=-two (72) lots for
single and multi-family residences and approximately seven and
one/half (7 1/2) acres along U. S. 191 for a neighborhood
commercial area.

VIII.

On or about June 26, 1974, the Department of Health
released what purports to be a final environmental impact state-
ment on the development, consisting primarily of the comments
submitted by pafties reviewing the draft énvironmental impact
statement. Said final describes the same prbposal offered in
the draft environmental impact statement.

| IX.

Upon information and belief, the Board of Health and/or
the Department of Health will on July 26, 1974, or very soon
thereafter remove the sanitary restrictions on the prcposed
subdivision. | i

.X.

The above-mentioned purported final environmental iﬁpact
statement does not comply with either the procedural or sub-
stantive requirements of Section 69-6501, et. seq. (Montana
Environmental Policy Act), énd therefore, the purported finalﬂ

environmental impact statement is inadequate at law.
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XI.

The Department and Board are obligated to prepare a

final environmental impact statement which meets the require-

menté of Section 69-6501, et. seg., prior to approval of the
lifting of ;he sanitary restrictions on a subdivision of the
magnitude of Beaver Creek South.

XII.

The Department and Board, in preparing the above-mention-

- ed purported final environmental impact statement, failed to

comply with the requirements of the Montana law on sanitation in
subdivisions, Section 69-5001, Et. seq., Revised Codes of Montana

(1947), and failed to comply with the regulations of the

. Department of Health.

XIII.
- The. Department and Board, in preparing the above-mention-
ed purported environmental impact statement failed to comply

with the guidelines of the Environmental Quality Council and

© . are -obligated to do so prior to approval of the lifting of the

sanitary restrictions on a subdivision of-the magnitude of
Beaver Creek South. |
XIV.
The removing of séid.sanitafy reétrictions by said

Board of Health will, if consumated, violate Montana law because -

'said removal will allow construction and pollution at the site

- of said Beaver Creek South Subdivision without adequate environ-

mental ‘and legal safeguards and protections.
Xv.
If said sanitary restrictions are removed, plain-
tiffs and individual members of plaintiff organizations will
be irreparably injured by the resultant pollution and degrada-

tion of the waters in the area and by the pollution and degrada-

}

tion of quality of the nearby National Forest.
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XVI.

Plaintiffs have no adequate remedy at law or otherwise for
the harm or"damage threatened to be done by defendanté, Board
of Health and Départment of Health.

| XVII.

In failing to comply with the above-cited laws of the
State of Montana, the Board of Health and Department of Healfh
and agents thereof have acted willfully and deliberately dis-
‘regardful of said laws.

WHEREFORE Plaintiffs pray:

1. For a permanent 1njunct10n enjoining and restraining
the Board of Health and Department of Health from removing or
authorizing the removal of the sanitary restrictions on Beaver
Creek South Subdivision.

2. Costs of this actipn.

3. Attorneys fees.

4. For such other and further relief as to the Court

O% A

“H. GOEfzZ
outh Tracy, Suite 8
vzeman Montana 598715
Attorney for Plaintiffs

appears proper.

STATE OF MONTANA )
: . SSs.
County of Gallatin )

' I, Rick Applegate, as member of plaintiff, Montana Wilder-

ness Association, swear and affirm that I have read and know the
contents ol this Complaint and I know the same to be true and
accurate except for those allegations made on information and

belief, and those I believe to be true.

/;%Ei;-égkﬁﬂa?'gg%—-

Rick Applegate
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SUBSCRIBED AND SWORN to before me this 7 § day of July,

.,\,,/?- S e ‘ P RV g

Notary Public f r the‘étate of Montana
Re51d1ng at: [dolroen W’EY/ .
My commlss1on explres sU/ﬁ ) IS
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IN THE DISTRICT COURT OF THE FIRST JUDIGIAL DISTRICT OF THE STATE OF MONTANA,
IN AND FOR THE COUNTY OF LEWIS AND CLARK

* k * k *k *k * Kk k *x %k *x * *k *x *

THE MONTANA WILDERNESS ASSOCIATION,
and GALLLATIN SPORTSMEN'S ASSOCIATION,
INC.,

No. 38092

Plaintiffs,
_Vs_

BRIEF AMICUS
CURIAE

THE BOARD OF HEALTH AND ENVIRONMENTAL
SCIENCES OF THE STATE OF MONTANA; THE
DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES OF THE STATE OF MONTANA,

Defendants,
BEAVER CREEK SOUTH, INC., a corporation,

Intervenor.

et e el M e S et e e e e e e e el e e

STATEMENT OF THE CASE

In the spring of 1974, a plat was submitted for approval to the Department
of Health by the developers of Beaver Creek South, a subdivision proposed for
development in the Gallatin Canyon. In June, 1974, the Department released its
final environmental impact statement on the subdivision, pursuant to the Montana
Fnvironmental Policy Act (MEPA), 69-6504(b)(3), R.C.M. 1947, In July, Plaintiffs
in this action filed their first complaint, alleging, inter alia, the inadequacy
of the Department of Health's impact statement, On October 9, 1974 the Department
issued a "revised final" environmental impact statement (EIS). On February 17,
1975, this Court dismissed the complaint on ripeness grounds, and because the
complaint was not addressed specifically to this revised EIS. On February 14,
1975 the Department conditionally removed the sanitary restrictions from the
proposed subdivision. Plaintiffs filed a second complaint on February 20. The
second complaint again alleaed inadequacies in the revised final EIS, and in
support of that allegation, noted that the EIS fails to comply with the
guidelines for preparation of environmental impact statements promulgated by
the Fnvironmental Quality Council.

As the agency established by MEPA to oversee and coordinate the implementation
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of the act, the Environmental Quality Council (EQC) takes interest in the present

N

action. The EQC is particularly concerned with the leqgal relationship between
MEPA and FQC's quidelines, It is the Council's pnosition that the EQC quidelines

carry conclusive weight in determining whether an agency's actions comport with

O Ak WK

the procedural standards imposed by MEPA, With the Court's permission, the

*

Environmental Quality Council submits this brief as amicus curiae in order to

7 | clarify the legal status of the ENC quidelines, and to discuss the Department of

8 | Health's failure to comply with those guidelines.
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QUESTIONS PRESENTED.

As amicus curiae, the Environmental Quality Council will restrict its

discussion in this brief to the followina questions:

I. WHETHER THE ENVIRONMENTAL QUALITY CNUNCIL'S GUIDELINES FOR THE PREPARATION
OF ENVIRONMENTAL IMPACT STATFMENTS ARE ACCURATE EXPRESSIONS OF THE LEGISLATIVE
INTENT BEHIND THE ENVIRONMENTAL POLICY ACT, AND THEREFORE ENTITLED TO GREAT
WEIGHT IN THE COURT'S CONSIDERATIONS,

IT. WHETHER THE DEPARTMENT OF HEALTH'S ENVIRONMENTAL IMPACT STATEMEMT ON
BEAVER CREEK SOUTH FAILS TO COMPLY WITH THE ENVIRONMENTAL QUALITY COUNCIL'S

GUINDELINES AND IS THEREFORE INADEOGUATE.
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I. THE ENVIRONMENTAL QUALITY COUNCIL'S GUIDELINES FOR THF PREPARATION OF
ENVIRONMENTAL IMPACT STATEMENTS ARE ACCURATE EXPRESSIONS OF THE LEGISLATIVE
INTENT BEHIND THE ENVIRONMENTAL POLICY ACT, AND ARE THEREFORE ENTITLED TO
GREAT WEIGHT IN THE COURT'S CONSINERATIONS.

EQC's duties require it to construe and interpret MEPA.

In 1971, the Leaislature, in the Montana Fnvironmental Policy Act (MEPA),
69-6501 et seq., R.C.M. 1947, declared it to be

the continuing responsibility of the state of Montana to

use all practicable means, consistent with other essential

considerations of state policy, to improve and coordinate

state plans, functions, programs and resources (emphasis added) .

to assure the preservation and enhancement of a wide range of environmental
values. (69-6503(a)) In addition to declaring that every person is "entitled

to a healthful environment" and noting that each person "has a responsibility

to contribute to the preservation and enhancement of the environment," (69-6503)
MEPA addresses itself specifically to the various state agencies, directing that

to the fullest extent possible, (a) the policies, regulations,
and Taws of the state shall be interpreted and administered

in accordance with the policies set forth in this act, and (b)
all agencies of the state shall

(1) utilize a systematic, interdisciplinary approach...in
planning and decision making...

(2) include in every recommendation or report on proposals
for projects, programs, leaislation and other major actions

of state government significantly affecting the quality of the
human)environment, a detailed statement.... (69-6504) (emphasis
added

The preparation of these environmental impact statements (EISs) has become

the most important practical procedure through which state agencies have .

responded  to the responsibilities imposed upon them hy MEPA. The language of
MEPA makes clear that mechanical and superficial compliance with the policies
and procedures set out in the act will not be sufficient. Agencies are
required, "to the fullest extend possible," to make consideration of environmental
factors an essential part of their programs and policies.

The legislature was not content to leave the adoption of MEPA's policies
completely to the judgement of those agencies on whom the burden of
implementation was to fall. Section 8 of MEPA created the Environmental

Quality Council, a legislative agency, and entrusted to the executive staff of
-4-




THURBER

10
11

12

14
15
18
17

18

19 |

20

21

22
23
24
25
26
27
28
29
30
31

32

3

<

HELENA

of EQC the responsibility (inter alia)

(b) to review and appraise the various programs and activities
of the state agencies in the 1light of the policy set forth in
section 3[69-6503] for the purpose of determining the extent
to which such programs and activities are contributing to the
achievement of such policy, and to make recommendations to

the governor and the leagislative assembly with respect thereto...
(i) to review and evaluate operating programs in the environ-
mental field in the several agencies to identify actual or
potential conflicts, both among such activities, and with a
general ecological perspective, and to suggest legislation to
remedy such situations (69-6514) (emphasis added)

In addition, all state agencies were to submit to the EQC by July 1, 1972,
their proposals for revising agency authority and policies to bring them into
conformity with the requirements of MEPA (69-6505).

Thus, it is the responsibility of the EQC to review, appraise and
evaluate agency programs and activities, to determine whether those programs
and activities are in compliance with the policies of MEPA, and to identify
conflicts among agency programs and with the ecological perspective of MEPA.

In order to evaluate agency activity in light of MEPA's policies, it
was necessary for EQC to interpret and construe ambiguous and vague portions
of the statute. These interpretations could then be applied to agency action
and the appraisals made, It is generally recognized that an agency charged
with the administration of a statute may interpret and construe that statute
in order to perform its functions:

where there is an ambiguity in the statute as to whether
the latter does or does not cover a particular matter, a
practical construction of the statute shown to have been
the accepted construction of the agency charged with
administering the matters in question under the statute
will be one factor which the court may take into consi-
deration as persuasive as to the meaning of the statute.

F. C. Olsen Co. v, State Tax Commission, 109 Utah 563,
168 P2d. 324 (1946)

See also, Skidmore v. Swift & Co., 323 US 134 (1944); U.S. v. Bergh 352 US 40

(1956): Whitcomb Hotel Co. v. California Fmployment Commission,24 Cal 2d 753,

151 02d 233 (1944). California Co. v. Udall, 296 F2d 384 (D.C. Cir. 1961).

The construction and interpretation by an administrative agency of the law

under which it acts provides a practical guide as to how the agency will seek

to apply the law, and an experienced and informed judgement to which courts '

and 1itigants may properly resort for guidance. 2 Am. Jur. 2d, Administrative

Law § 236 Such an interpretation by the agency charaed with overseeing the
-5-




1 | implementation of a statute should "not be disturbed except for weighty

2 | reasons." Brewster v. Gage, 280 US 327, 336 (1930).

3

Interpretations of MEPA by EQC, a legislative agency, represent the legislative

* intent behind the law.

° While these and other cases recognizing the validity of aaency interpretation

° of statutes are concerned specifically with administrative or executive agencies,

’ the reasoning applies with equal force to a legislative agency such as EQC.

° Regardless of the branch of government with which an agency is affiliated, when
12 E it is given the statutory responsibility to appraise and evaluate activities

and to make recommendations based on those appraisals, interpretation of the .
t statute by that agency is an essential and unavoidable concomitant to the
e performance of its duties. Such interpretations have validity not because the
e | agency directly administers the statute, but because the interpretations are
i: | "based upon more specialized experience and broader investigations and
le | information" than are available to other branches or agencies of government.
17 Skidmore v. Swift and Company, supra. This is especially the case when the
18 agency's interpretations express "the opinions of men who probably were active
19 % in the drafting of the statute." Whitcomb Hotel Co. v. California Employment
20 % Commission, supra, at 235. In this regard it should he noted that Senator
o1 George Darrow, the sponsor of MEPA in the legislature, was chairman of the EQC
00 i when the guidelines were first adopted by the Council.
o3 Because of EQC's identification with the legislative branch of government,
04 jts interpretations of the law have an important implication not shared by .
o5 | executive agency rules and regulations. The legislative branch's function does
o8 not terminate with the enactment of laws. It has the further responsibility
o7 to keep an eye on the manner in which those laws are implemented. "One of the
o8 fundamental concepts of our form of government is that the legislature, as
29 representative of the people, will maintain a degree of supervision over the
50 administration of governmental affairs." (Gellhorn and Byse, Administrative
a1 Law, 82) Executive and administrative agencies do not have a completely free
30 | hand in making policy. They are subject to legislative supervision to insure
-6-
THURBER, S
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that executive and administrative actions may accurately reflect legislative
intent. This is recognized on the Federal level:

For there to be truly effective checks upon administrative
action, the courts must be supplemented by congressional
oversight. The Congress is the one great organ of American
government that is both responsible to the electorate and
independent of the Executive. As the source of delegations
of administrative power, it must also exercise direct
responsibility over the manner in which such power is
employed. (B. Schwartz, An Introduction to American
Administrative Law, 70).

The Montana Supreme Court has recognized the same principle on the state level:

When the legislature confers authority on an administrative
agency, it may lay down the policy or reasons behind the
statute, and also prescribe standards and guides for the

grant of power which has been made...the legislature must

set 1imits on such agency's power and enjoin on it a certain
course of procedure and rules of decision in the performance
of its function. (Bacus v. Lake County, 138 Mont. 69, 354 P2d
1056, 1061 (1960))

Many of the administrative and executive agencies of the state have been
granted the authority to promulgate rules and regulations in order to perform
their duties. With respect to MEPA, it is necessary for many of those agencies
to develop procedures for the preparation and circulation of environmental
impact statements. The development of these procedures involves rule making
type activity, and rule making is essentially a legislative function. When
the legislature delegates legislative authority to other branches of government,
the responsibility to supervise that delegated authority is even more compulsory
than the general responsibility to oversee executive actions. A1l such
powers conferred upon administrative and executive agencies by the legislature
must be carefully circumscribed. "The delegation of uncontrolled discretion
is invalid. The legislature must specify a sufficiently clear test or
standard for an agency to exercise its discretion in making rules and

regulations." (Hampton and Company v. U.S., 276 US 394 (1928)). "The dis-

cretion conferred must not be so wide that it is impossible to discern its
lTimits. There must instead be an ascertainable legislative intent to which

the exercise of the delegated power must conform" (B. Schwartz, An Introduction

to American Administrative Law, P. 34)

Thus, the legisiature, in the exercise of its law-making powers, has a
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responsibility to assure that ts policies are adhered to by the executive
branch. The legislature has a wide range of options to choose from in performing
its oversight responsibilities. An obvious one is control of appropriations.
Legislative approval of agency performance is tacitly extended or withdrawn
depending on the size of the budget granted to the agency. In addition,
amendatory legislation may revise an agency's duties or powers. In Montana,

as in many other states, the legislature has ultimate approval authority over

all rules and reqgulations promulgated by administrative agencies, and may, by
joint resolution, direct agencies to adopt or amend rules. (82-4203,1, R.C.M.

1947)

A device which Congress has used with some success on the federal level
is the establishment of standing or watchdog committees to oversee executive
performance in specialized fields. Standing committees have been charged by
law with responsibility for exercising "continuous watchfulness" of adminis-
trative agencies' execution of their assigned duties. (Section 136 of the
Legislation Reorganization Act of 1946 (60 Stat 831)) MEPA established the
EQC to carry out just such a watchdog function. Thus, the EQC's interpretations
of the requirements imposed on executive agencies by MEPA, while they do not
enjoy the binding effect of statutes or regulations, are an expression of
legislative intent which cannot be ignored by either the agencies or the courts.
The EQC, therefore, regards its guidelines as representing an accurate

interpretation of the requirements of MEPA, and entitled to great weight in

determining the extent to which an agency has complied with the law. U1t1'mate1>.
of course, this is a question which can only be resolved by the courts. It is
for the courts to give the final and authoritative interpretation to statutes

(Davier Warehouse Company v. Bowles, 321 US 144 (1943): Whitcomb Hotel Company

v. California Employment Commission, 24 Cal 2d 753, 151 02d 233) and to

determine the legality of government activity. The EQC believes that the courts
must consider all relevant evidence and opinions in determining agency compliance
with MEPA., The EQC also believes that the Council's opinions are entitled to
special consideration because of its specific responsibility to monitor

compliance with MEPA. The following discussion, it is hoped, will clarify the

-8-
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origin and development of FQC's quidelines, and will explain in more detail why
we believe the quidelines embody the most accurate statement of legislative
intent behind MEPA,

The Mational Environmental Policv Act and Federal Court Interpretation

of That Act Should Serve as a Model for Interpretation of MEPA.

The EQC quidelines have their origin in the aquidelines developed by the
federal Council on Fnvironmental Quality estahlished by MEPA. They follow
closely the procedures developed by the CEQ, and represent the culmination of
four years of judicial and administrative interpretation and application of
NEPA and the various‘state environmental nolicy acts which are NEPA's progeny.
The quidelines are desianed to provide for state agencies the shortest and
surest procedural path for compliance with MEPA,

There have been as yet no definitive judicial determinations in Montana of
the weiaht to which the EQC quidelines are entitled, but there has been a
wealth of litigation in the federal courts and in other states arising under
NEPA and the various state environmental policy acts. The role of guidelines
such as FQC's has been clarified in those jurisdictions, and provides helpful
quidance in determining the effect of FQC's aquidelines in Montana.

As has been noted, the Montana EPA, 1ike similar acts in other states
was modeled closely after the National EPA. Montana's Supreme Court has
recognized the importance of the judicial construction in other jurisdictions
of "borrowed" statutes. Although such construction is not bindinag, the Court

[has] Tona observed in [their] decisions that where a statute
is similar to one in a sister state, [they] should give con-
sideration to the construction which it had received by the
courts of the state where it had been previously adopted...

Cahill-Mooney Construction Co. v. Ayres
T40 Mont. 464, 467, 373 P2d 703 (1962)

Further,

We understand the rule to he that the construction put upon
statutes by the courts of the state from which they are
borrowed is entitled to respectful consideration, and that
only strong reasons will warrant a departure from it...
Ancient Order of Hiberniaus v. Sparrow
(29 Mont. 132, 135-6 (1903))"

1. It should be noted that the statutes referred to in the cited cases had
already received judicial interpretation in the sister states at the
time the statute was enacted in Montana, and this interpretation was
therefore considered part of the (informal) legislative history of the

-a-
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statute. Judicial interpretation by sister states which occurs
subsequent to Montana's adoption of the statute in question may perhaps
carry less weight, but the principle of parallel construction still
applies.

Other states whose environmental policy acts closely resemble NEPA have
recognized the relevance of judicial and administrative interpretations of the

act on the federal level. In Friends of Mammoth v. Mono County, 8 Cal 3rd 247,

502 P2d 1049 (1972) an important California case arising under that state's
Environmental Quality Act (EQA), Cal P.R.C. Sec. 21000 et seq., the California
court noted that the EQA was patterned after NEPA, and that therefore
definitions provided by the federal Council on Environmental Quality (CEQ)
were relevant,

In view of the similarity between the federal and state acts,

the Legislature obviously was aware of the federal definitions

when the EQA was passed...Accordingly, the definitions promul-

gated by the CEQ are helpful to an understanding of the

subsequent California use of the word....

The New Mexico Supreme Court, in City of Roswell v. Mew Mexico Water

Quality Control Commission, 84NM560, 505 P2d 1237 (1973) noted that

...the Mew Mexico Environmental Quality Control Act is closely
patterned after the NEPA...which has been characterized as the
most important legislative act of the decade, and also as our
"environmental constitution”. It was surely intended that on
the state Tevel NMEQCA would fulfill as important a role and
have as profound an impact as the national act

(505 P2d at 1240)

The courts of the state of Washington have also been influenced by the
similarity between their state environmental policy act and NEPA.

It is well settled that when a state borrows federal legislation

it also borrows the construction placed upon such legislation

by the federal courts...
Juanita Bay Valley Community Association
v. City of Kirkland, 9 Wn App 59, (510
P24 1740, at 1146 (1973))

The federal act, then, can serve as a model, and the treatment by federal
courts of the CEQ quidelines will he helpful in determining the proper role
of Montana's EQC, and the quidelines which it has promulaated.

Before proceeding with a more thorough analysis of the federal experience,
it is necessary to clarify an uncertainty which has arisen as to the relevance
of that experience to "ontana. The federal Council on Environmental Quality

is an executive hranch entity allocated to the Nffice of the President. DBy

-10-
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executive order, the CEQ has been qgiven the authority to promulgate guidelines
within the statutory provisions of the National Environmental Policy Act. For
that reason, it has been suagested that the quidelines developed by the CEQ
are entitled to greater weight with federal courts than are EQC's guidelines
in Montana. This is not the case.

Although the CEQ is allocated to the executive branch of the federal
government, it has no more administrative responsibility than does the EQC.
Indeed, the language of NEPA creating the CEQ and describing its duties is
almost identical to the lanquage of MFPA creating the EQC. Both agencies are
directed to appraise, review, evaluate, recommend. Nowhere in the federal
act are quidelines explicitly mentioned. The CEQ was given authority to
promulgate guidelines by executive order, (Executive Order 11514, 35 Fed. Reg.

4247, March 5, 1970) but that order neither expanded the CEQ's administrative

duties, nor determined the deqree to which the guidelines would be binding on
federal agencies. As will be demonstrated in the discussion below, the federal
courts did not qive weight to CEQ's guidelines simply because CEQ was identified
with the executive branch, or simply because of the executive order. Rather,
the courts have accepted CEQ interpretations of NEPA because of that agency's
duty to oversee the implementation of the Act, and its familiarity with the
requirements of preparing EISs.

The EQC's familiarity and expertise with respect to MEPA are exactly
analoqous. Furthermore, the Montana legislature in House Joint Resolution 73
(see attachment) explicitly recoanized the validity of EQC's quidelines, and
declared them to be, in at least one respect, an accurate representation of
legislative intent.

The Federal Courts Have Given fireat Weight to the Comments and

Recommendations of the Federal Council on Environmental Quality, and

Have Incorporated GCEQ Guidelines Into Their Judicial Decisions.

In the four vears since NEPA was enacted there have been between two and
three hundred suits brought in the federal courts which have clarified many
aspects of the act and of the proper administrative implementation of the act.

In a large number of those cases, the courts have made references to the CEQ

-11-
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1 || guidelines and have often looked to those guidelines for direction and support.

2 In one of the leadina cases, Greene County Planning Board v. F.P.C., 455 F2d
3 412 (2nd Cir., 1972) the court remarked that althouah it considered the
4 | quidelines to be only advisory,
5 we would not 1ightly suggest that the Council, entrusted with
the responsibility of developinag and recommending national

8 I policies 'to foster and promote the improvement of the

i environmental quality,'...has miscontrued NEPA.
7 (455 F2d at 421)

8 | Even though the court appears to have qualified the authority of the quidelines,
9 || it should be pointed out that the court was in no way ianoring or over-ruling

; 10 | the quidelines. They were rather challenaina the FPC's interpretation of

|
11 1 those quidelines, and, indeed, imposed even stricter procedural requirements ‘
12 || on the FPC than that commission had thought necessary.
13 Other courts have heen more emphatic in their endorsement of the CEQ's

14 | interpretation of NEPA. In Environmental Defense Fund v. Corps of Engineers,

15 | 325 F. Supp. 728, (E.D.Ark., 1971), the court gave great weight to the CEQ's

18 i determination of the importance of a proposed federal action.
17 i Such an administrative interpretaion cannot be ignored except
! for the strongest reasons, particularly where...[the] interpre-
18 tation...[is] a construction of a statute by the men charqged
; with the responsibility of puttina that statute into effect.
19 | (325 F. Supp. at 744.)
20 i In SCRAP v. U.S., 346 F. Supp. 189; 412 US 669 (1972), the court quoted

21 | the CEQ quidelines and indicated that in reaching its holdina, the court relied

22 | on those auidelines for support.

23 In 1ight of [the CEQ's] interpretation of the statutory lanquage,
we think it clear beyond a doubt that this order is a 'major .
24 federal action'
(345 F. Supp. at 200)
25
o8 In devising its resolution of the issue in that case, court considered the
o7 quidelines to provide the proper model.
[Wle have decided to retain jurisdiction over this matter
28 so as to insure that any permanent tariffs which are permitted
to take effect are preceded by an impact statement in conformance
29 with NEPA and the CEQ quidelines (emphasis added)
(346 T, Supp. at 104-5)
30
51 The Sixth Circuit, in Environmental Nefense Fund v. Tennessee Valley Authority,
52 468 F2d 1164 (1972), held against the TVA, at least in part, because of that

-12-
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agency's violation of CEQ quidelines.

We conclude that appellants' contentions ignore the lanquage

and policy of NEPA, violate regulations promulqated both by

the CEQ and by the TVA itself, and are against the clear weight

and trend of the case law that has developed under the act.
(468 F2d at 1172-3.)

After quoting from the aquidelines at length as to the applicability of
NEPA to onqoing projects, the court summed up by saying:
Such an administrative interpretation by the agency charged
with implementing and administering the NEPA is entitled to
great weight.
(468 F2d at 1178)
Other federal cases in which courts rely on CEQ guidelines to support

their holdings include: Scientists Institute for Public Information v. AEC,

481 F2d 1076, 1088 (D.C.Cir,. 1973) (cites guidelines for including
recommendations for appropriations as "major federal action"); Jicarilla

Apache Tribe of Indians v. Morton, 471 F2d 1275, 1285 (9th Cir., 1973) (quotes

guidelines with respect to requirements for a hearina); Hanley v. Kleindienst,

471 F2d 823, 828, 838 (2nd Cir., 1972) (quotes quidelines with respect to

threshold determination of "sianificance" of federal action); Environmental

Defense Fund v, Corps of Engineers, 470 F2d 289, 296-7, (8th Cir., 1972)

(cites guidelines in connection with retroactive application of NEPA, and

consideration of alternative courses of action); City of Boston v. Volpe,

464 F2d 254, 258 (1st Cir., 1972) (cites guidelines dealing with need to

consider cumulative effects of proposed actions); Calvert Cliffs Coordinating

Committee v. AEC, 449 F2d 1109, 1118 (D.C.Cir., 1971) (refers to guidelines

with respect to consideration of alternatives); Daly v. Volpe, 350 F. Supp.

252, 260, (W.D. Wash., 1972) (cites quidelines with respect to need for

public participation); Environmental Law Fund v, Volpe, 340 F. Supp. 1328,

1331-2 (N.D. Cal., 1972) (cites quidelines as to practicability of review of

ongoing projects); Izaak Walton League of America v. Schlesinger, 337

F. Supp. 287, 295 (D.D.C., 1971) (cites quidelines as to threshold deter-

mination of need for EIS); Goose Hollow Foothills lLeaqgue v. Romney, 334

F. Supp. 877, 879 (D. Ore., 1971) (quotes guidelines with respect to

definition of "major federal action").

-13-
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EQC Interpretations of MEPA are Entitled to freater Weight Than

are Interpretations hy other Agencies.

It is fundamental that all administrative agencies are entitled to
interpret, to some degree, the statutes under which they operate, and these
interpretations are entitled to weight by the courts in determining the meaning

of the law. U.S. v. Bergh, 352 US 40 (1946): Kolovrat v. Oregon, 366 US 187;

Whitcomb Hotel Company v. California Employment Commission, 24 Cal 2d 753,

151 P2 233 (1944); State v. King Colony Ranch, 137 Mont. 145, 350 P2d 841

(1960). But it is for the courts to determine how much weight it is appropriate

to assign to such opinions. Lassiter v. Guy F. Atkinson Company, 176 F2d

984 (9th Cir. 1949). Where more than one agency has interpreted the same
statute, the courts may often have to choose among divergent interpretations.
The greatest weight should be given to the opinions of that agency which has
the most direct responsibility for the anplication of the policies estahlished
by the statute in question; that agency

on whom the legislature must rely to advise it as to
the practical working out of the statute, and [whose]
practical application of the statute presents the
agency with unique opportunities and experiences for
discovering dificiencies, inaccuracies, or improvements
in the statute.” E.C. Olsen v. State Tax Commission,
109 Utah 563, 168 P2d 324 (194f)

The federal courts have accepted as a rule that in the construction and
application of NEPA, the opinions of the CEQ are entitled to greater weight
than the determinations of other federal agencies. As the agency entrusted
with the supervision of the implementation of NEPA, "the [CEQ's] quidelines

were intended to govern HUD's environmental decisions...." Goose Hollow

Foothills Leaque v. Romney, 334 F. Supp. 877, 879 (D. Ore., 1977).

In Ely v. Velde, 451 F2d 1130 (4th Cir., 1971), the Law Enforcement

Assistance Agency (LEAA) interpreted the Safe Streets Act as preventing it
from requiring a state aaency to prepare an EIS before construction of a
prison facility with federal funds. The LEAA arqued that its own interpreta-
tion of NEPA was controlling. The Court disaqreed,

We are of the opinion that the LEAA's interpretation is entitled

to no such weight. The Safe Streets Act is not the only statute
under consideration here. What we are called upon to decide is

-14-
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the relationship of three statutes,2 each of which creates
an agency charged with its own administration...

The CEQ as the agency created by NEPA, interprets its qoverning
statute as binding on all federal agencies 'unless existina law
applicable to the agency's operations expressly prohibits or
makes compliance impossible.' (cites quidelines)

The Supreme Court has recognized that administrative practice
is not entitled to special weight when, as here, it clashes
with the interpretation aiven by other agencies to statutes
they were created to administer.
(451 F2d at 1135)
The court went on to uphold CEQ's interpretation of the LEAA's responsi-
bility to prepare an impact statement.

In Hanley v. Kleindienst, 471 F2d 823 (1972), Judge Friendly in a

dissenting opinion made clear this distinction between the front-line federal
agencies who are mandated by NEPA to consider environmental factors in their
decision-making, and CEQ, NEPA's "watch-dog"

Beyond the general scheme of the legislation, a court normally
looks for guidance, in the case of a statute calling for
administrative action, to the views of those charged with its
administration. [citations omitted] However, this does not
mean that dominatina weiaht should be aiven to the views of
aqencies upon whom NEPA placed a duty to make impact state-
ments when the result would be to relieve them from that
oblication...The NEPA established its own watch-dog agency,
the Council on Environmental Ouality.

(471 F2d at 838)

In addition to the gquidelines per se, the comments and memoranda issued
by the CEQ have often carried weight in the deliberation of the federal

courts. In Warm Springs Task Force v. Gribble, 6ERC 1747 (1974), the issue

was the adequacy of an EIS prepared by the Corps of Engineers. The CEQ in
a letter announced its opinion that the guidelines had not been followed
and that the FIS was inadequate in several respects. The district court
upheld the EIS, but Justice Nouglas, acting as circuit justice for the

9th Circuit, overruled the district court solely on the basis that the
Court had ignored the CEQ recommendations, ohserving that "CEQ is given

authority under NEPA to: Review and appraise the various programs and

| activities of the federal government in Tight of the policy set forth

[in NEPA]...(6ERC at 1748)." Justice Douglas concluded that

2. The Mational Historic Preservation Act was also involved here.
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the Council on Environmental Quality ultimately responsible
for the administration of the NEPA and most familiar with its
requirements for EIS's, has taken the unequivocal position
that the statement in this case is deficient, despite the
contrary conclusions of the district court. That agency
determination is entitled to great weight [citations omitted]
and it leads me to grant the requested stay pending appeal in
the Court of Appeals (id.)

The full Supreme Court concurred in this opinion by denyina a petition to
vacate the stay.3 Thus, the Supreme Court has recoanized that, although the
CEQ's opinions are not technically bindina, they are extremely persuasive
because of the particular responsibility and expertise of that agency. EQC's
responsibility and expertise derive from almost identical statutory lanquage,

and should be equally persuasive. .

It is just as true on the state level as on the federal level that the

special agency created by the Environmental Policy Act is in the hest position
to interpret it. FEQC's mandate is defined solely by MFPA, while executive
agencies have additional responsibilities elsewhere. In addition, EQC's use
of guidelines promotes the consistency of judgement to which courts qive

particular weight. Federal Maritime Board v. Isbrandtsen Company, 356 US 481;

Mabee v. White Plains Publishing Company, 327 !IS 178. Furthermore, the
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endorsement of the quidelines by the leaislature in HJR 73 (see attachment) is

also entitled to weight by the courts. State v. Toomey, 135 Mont. 35, 335

P2d 1051 (1959): Mugavin v. Nyquist, 358 N.Y.S. 2d 980 (1974).

CEQ's auidelines are an accurate interpretation of NEPA not only because
of the general expertise developed by that agency, but also because of the
particular way in which the guidelines have been developed and revised over .
the years.

The gquidelines are revised from time to time in order to more clearly
reflect the prevalent judicial handlinag of NEPA. In turn, the federal courts
often incorporate, or expnand on, the guidelines.
3. Nther cases in which CEQ comments are relied on by the Court include

SCRAP v, U.S., 346 F, Supp. 189: Scientists Institute for Public
Information v. AEC, 481 F2d 1079,
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This pattern of development is exemplified in Natural Resources

Nefense Council v. Morton, 458 F2d 827 (D.C.Cir., 1972).

The holding of NRDC v. Morton in early 1972 discussed the need
to consider a broad ranae of alternatives whenever the proposed
action is an integral part of a broad federal program. Then,

.i

n May, 1972, CEQ recommended to agencies that in certain situations

broad program statements would be appropriate in order to properly
assess the full scope of the environmental impact. This
recommendation drew on the ideas of NRDC v. Morton and made

them applicable to a wider range of agency actions. This
recommendation in turn served as one of the bases for the court's
holding in SIPI v. AEC, [481 F2d 1079 (D.C.Cir., 1972)] that

.i

n large technology development proagrams, broad program statements

are required under NEPA in addition to subsequent individual

S
i

tatements. Finally, the holding of SIPI v. AEC was codified
n the CEQ quidelines, thus transforming a policy concept into

a new leqal requirement. The process resembles a feedback loop
whereby a new position taken by CEQ induces a corresponding
change which in turn produces a further change in the CEQ

.i

nterpretation of NEPA. This process has taken place throughout

the three years of NEPAs life...and...has been an intimate part
of the process of NEPA's arowth.

(

This discussion is taken from "CEQ Guidelines and Their Influence

on the NEPA", by Herbert F. Stevens in 23 Catholic Law Review 547

(

1974), at p. 571.)

Another example of this process was provided by SCRAP v, U.S., 346 F.

Supp. 189 (1972), where the district court expressed dissatisfaction with the

Interstate Commerce Commission's inadequate compliance with NEPA.

I

ndeed, the draft [EIS] is so deficient that it may not comport

with the statutory requirement that the Commission permit comment
from interested parties before making its impact statement final.

(346 F, Supp. at 194 n. 8)

Thus the notion of a draft EIS, reflecting the two-staae review process

developed by the CEQ, was adopted by the court as the most acceptable way to

satisfy the public participation requirements of NEPA.

"feedback"

4.

FQC's quidelines, modeled after CEQ's, incorporate the results of this

4

process. In addition, EQC revises its gquidelines periodically to

Some examples of judicial holdings which are part of EQC and CEQ quidelines:

1.

A

a.

b.

c.

ssessment of all imnacts is required

assessment must be made early in the decision making process;
Calvert C1iffs Coordinating Committee v. AEC, 449 F2d 1109.
Concerned parties should be consulted; Akers v. Resor, 339

F. Supp. 1375.

A1l known possible environmental consequences should be
addressed: Environmental Defense Fund v. Corps of Engineers,
Economic and technical benefits must be weighed against the
environmental costs incurred in a particular action; EDF v,
Corps of Engineers, supra.

A good faith effort requires a discussion of all impacts of

a aiven action, including political, social, economic, and cultural
impacts as well as ecological impacts: Calvert Cliffs, supra.

-17-
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reflect problems which arise. Comments and suggestions from state agencies
play an important role in these guideline revisions. This incorporation of

agency experience adds to the weiaht to which the auidelines are entitled.

Conclusion -

The federal courts have made it clear that although the CEQ quidelines
are not legally binding in a formal sense, they are entitled to great weight.
The courts have been consistently aquided in their decisions by the interpre-
tations of NEPA provided by the CEQ. Most important, CFQ's gquidelines and

current judicial opinions reinforce and complement each other in a dynamic

manner. .

The quidelines of Montana's Environmental Quality Council were modeled
closely after the federal quidelines, and therefore have incorporated current
federal interpretations of environmental policy. Because of the similarity
between the federal and state acts and the federal and state guidelines,
the federal experience should be particularly relevant in applying MEPA to
the actions of state agencies.

In addition, the EQC aquidelines reflect a process of evaluation of state
programs and consultation with state agencies which makes these quidelines a
particularly relevant interpretation of the Montana Environmental Policy Act.

The quidelines embody EQC's judgement, based on the four-year history of the

state and federal statutes and on expertise developed by the EQC staff during
that period, as to the proper interpretation of the requirements imposed on

state agencies by MEPA. They represent, in other words, FOC's interpretation

2. Environmental Impact Statement requires the early and thorough
circulation of a draft statement; later, all comments received must
be circulated; EDF v. Corps of Engineers, supra.

3. Environmental Impact Statement process requires a thorouah discussion
of all feasible alternatives, including the alternative of taking no
action; EDF v, Corps of Engineers, supra.

4, Environmental Impact Statement process requires a thorouah discussion
of the problems and objections raised by commenting parties, Latham
v, Volpe, 455 F2d 1111.

5. Environmental Impact Statement nrocess requires that the document
be factual, specific, and allow non-expert readers to evaluate
conclusions intelligently. ENF v. Corps of Fngineers, 492 F2d 1123.
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of the leqislative intent behind MEPA. The quidelines have been developed in
such a way that when thev are followed, MEPA is almost certainly satisfied
(at least procedurally). But when agency action departs substantially from
the quidelines, compliance with MEPA, in EQC's judgement, is doubtful.

The EQC quidelines, therefore, should carry areat weight in determining
the legal sufficiency of executive agency actions. A court's responsibility
is to determine whether an agency has violated MEPA, and the EQC quidelines
are the surest indication of whether or not MEPA has been satisfied. If the
agency's actions depart substantially from EQC requirements, the agency must

bear the burden of showing that it has not violated MEPA.

IT. THE DEPARTMENT OF HEALTH'S ENVIRONMENTAL IMPACT STATEMENT ON BEAVER
CREEK SOUTH FAILS TO COMPLY WITH THE ENVIRONMENTAL QUALITY COUNCIL'S
GUIDELINES AND IS THEREFORE INADEQUATE.

The Department's Discussion of Alternatives is Inadequate

Section 69-6504(b)(3)(iii) of MEPA requires the detailed statement (EIS)
to include "alternatives to the proposed action." Section 69-6504(b)(4) goes
on to require agencies to

study, develop and describe appropriate alternatives to
recommended courses of action in any proposal which
involves unresolved conflicts concerning alternative
uses of available resources.

The federal courts, as a rule, have read these two clauses in conjunction.

(See, e.g., Calvert Cliffs Coordinating Committee v. AEC, 449 F2d 1109

(D.C.Cir. 1971)) to find that the discussion of alternatives in the impact
statement must amount to more than simply mentioning the alternatives. The
EGC guidelines, taken from the guidelines of the federal Council on Environ-
mental Quality, expand on these requirements:

A rigorous exploration and objective evaluation of
alternative action (including no action at all) that
might avoid some or all of the adverse environmental
effects is essential. In addition, there should be

an equally rigorous consideration of alternatives

open to other authorities. Sufficient analysis of such
alternatives and their costs and impact on the environment
should accompany the proposed action through the agency
review process in order not to foreclose prematurely
options which might have less detrimental effects.

(EQC quidelines 6.a.(4))
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The discussion of alternatives in the EIS is a crucial part of the
environmental review process. MEPA puts a great deal of emphasis on the
utilization of an "interdisciplinary approach" by state agencies in making
their decisions (69-6504(b)(1)), and requires state agencies to coordinate
plans and programs with an eye to preserving environmental amenities for
future generations. 69-6503(a)) For these reasons, it is necessary that
the decision maker have before him

all possible approaches to a particular project (including

total abandonment of the project) which would alter the

environmental impact and cost benefit balance. Only in

that fashion is it 1ikely that the most intelligent,

optimally beneficial decision will ultimately be made. .

Calvert Cliffs Coordinating Committee v. AEC, 449 F2d
1109, at 1114

In NRDC v. Morton, 337 F. Supp. 165 (D.D.C.), the court emphasized that

the EIS should not merely mention the alternatives, but should attempt to

assess the environmental risk of each, in comparison to the main proposal.

The court also noted that alternatives beyond the power of the agency to
implement must be discussed. Professor Frederick Anderson, in his authoritative

book, NEPA in the Courts explains:

if alternatives were limited to those which [the lead agencyl
could choose, the more basic question of how responsibility
could best be apportioned among the departments would be
ignored (p. 220)
In 1ight of these requirements, the treatment of alternatives in the
Department's final revised EIS is clearly inadequate. (see p. 50, final

revised EIS) The Department does little more than mention three alternatives: .

to approve the plat as submitted; to grant conditional approval pending
successful operation of the wastewater disposal system; to refuse to approve
the plat. There is no discussion, detailed or otherwise, of the environmental
impacts to be expected from the last two alternatives. There is no mention
of other alternatives, such as requiring larger and fewer parcels, which
would reduce environmental impact.

Perhaps most disturbing is the Department's statement that they are
unable to refuse approval because "there is no legal justification for

refusing to grant subdivision plat approval based on [environmental] grounds.
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The EQC guidelines, in interpreting the policies set forth in MEPA, warn
against such an "excessively narrow construction of existing statutory
authorizations.” (EQC Guidelines $2.a.) MEPA states explicitly that "the
policies, regulations, and Taws of the state shall be interpreted and
administered in accordance with the policies set forth in this act.”
(69-6504(a)) Furthermore, section 69-6504 (3) requires the impact statement
to discuss "(ii) any adverse environmental effects.... (v) any irreversible
and irretrievable commitments of resources which would be involved in the
proposed action..." (emphasis added) Thus MEPA requires a "systematic and
interdisciplinary" analysis of the proposal, not an analysis limited to the
particular expertise or jurisdiction of the agency.

In the Tandmark case, Calvert Cliffs Coordinating Committee v. AEC,

449 F2d 1109, the District of Columbia Circuit Court directly addressed

this question. In that case, plaintiffs challenged AEC regulations which
supervised construction of nuclear facilities, but which failed to provide
for an independent evaluation of water quality problems. The court rejected
AEC's approach to environmental analysis:

We believe that the Commission's rule is in fundamental
conflict with the basic purpose of the Act.

The sweep of NEPA is extraordinarily broad, compelling
consideration of any and all types of environmental
impact of federal action...

The Atomic Energy Commission, abdicating entirely to
other agencies' certifications, neglects the mandated
balancing analysis. Concerned members of the public

are thereby precluded from raising a wide range of
environmental issues in order to affect particular
commission decisions. And the special purpose of [NEPA]
is subverted. (Id.)

A large number of federal decisions have followed the lead of Calvert Cliffs

in broadening the environmental responsibilities of executive agencies.

(See, e.g., Silva v. Romney, 342 F. Supp. 783 (D.C. Mass., 1972); Hanly v.

Kleindienst, 409 U.S. 990; Kalur v. Resor, 335 F. Supp. 1 (D.D.C., 1871);

Getty 0il v. Ruckelshaus, 342 F. Supp 1006 (D. Del., 1972); EDF v. Corps of

Engineers, 348 F. Supp. 916 (N.D., Miss., 1972); Sierra Club v. Froehlke,

345 F. Supp. 440 (W.D. Wis. 1972); Daly v. Volpe, 350 F. Supp. 252 (W.D. Wash.

1972); NRDC v. Morton, 337 F. Supp. 170 (D.D.C. 1972); SCRAP v. U.S. 346 F.
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Supp. 189 (D.D.C. 1972).

A case which is particularly relevant is Kalur v. Resor, supra. That

case involved a statute which authorized the Corps of Engineers to permit
the deposit of refuse matter into a navigable river under certain conditions.
The question in the case was whether the Corps was entitled to limit its
considerations to water quality, or whether NEPA required it to prepare a
comprehensive environmental analysis. The court held that the latter was the
case:

Congress...certainly did not grant a license to disregard

the main body of NEPA cbligations. There are no specific

statutory obligations that the Corps of Engineers has that

prevents it from complying with the letter of NEPA....

Obedience to water quality certifications under the Water

Quality Improvement Act is not mutually exclusive with the

NEPA procedures. It does not preclude performance of the

NEPA duties. Water Quality certifications essentially

establish a minimum condition for the granting of a license.

But they need not end the matter. The Corps of Engineers

can then go on to perform the very different operation of

balancing the over-all benefits and costs of a particular

proposed project, and consider alterations above and beyond

the applicable water quality standards that would further

reduce environmental damage.

This interpretation of an agency's responsibility is directly applicable
to the Department of Health's duties under the Water Pollution Act (69-4801
et seq.) and the Sanitation in Subdivisions Act (69-5001 et seq.) Neither
of those statutes mandate that the Department must grant approval of a
subdivision upon a finding that certain specified prerequisites are met.
Rather, the statutes direct the Department (or the Board of Health) to adopt
rules for the administration of the laws.(69-4808.2, 69-5005) Where no
explicit conflict exists between the Department's permit authority and its
obligations under MEPA, the legislature's command that agencies comply with
the policies of MEPA "to the fullest extent possible" (69-6504) cannot be
ignored.
In any event, the Department's protestation that a non-approval decision

is without legal basis is totally irrelevant to the discussion of alternatives
in an environmental impact statement. The EIS is intended to discuss

environmental impacts of possible courses of action so that decision makers

will be able to arrive at a well-informed decision. It is not intended to
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justify decisions already made. It is for thaf reason that MEPA requires
that the EIS "accompany the proposal through the existing agency review
processes," (69-6504(3)) and it is for that reason that the EQC guidelines
recommend that draft and final impact statements be distributed for comment
"at the earliest possible point in the agency review process in order to
permit meaningful consideration of the environmental issues before an action
is taken." (EQC Guidelines, 8.b.) (See, also, federal cases which have

rejected impact statements for being overly conclusory: EDF v. Corps of

Engineers (Gilham Camm), 325 F. Supp. 728 (E.D. Ark. 1970-71); City of New
York v. U.S., 337 F. Supp. 150 E.D. N.Y. 1972); SCRAP v. U.S., 346 F. Supp.

189 (D.D.C. 1972))

There is no Adequate Discussion of Cumulative Impacts of Subdivision

Development.

One of the fundemental purposes of a broad environmental policy law
directed to all state agencies is to promote a systematic, interdisciplinary,
and coordinated approach to decision making which impinges on the environment.
This means that an agency must look beyond the impacts of the particular
project considered in isolation, and must consider how that project relates
to the entire complex of executive decision making, both now and in the
future, in order that the state may

fulfill the responsibilities of each generation as trustee
of the environment for succeeding generations; and attain
the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other
undesirable and unintended consequences; (69-6503(a))

The EQC guidelines deal with this point at considerable length: (EQC
Guidelines 5.b.)

The statutory clause "major actions of State government
significantly affecting the quality of the human environment"
shall be construed by agencies from the perspective of the
overall, cumulative impact of the action proposed (and of
further actions contemplated). Such actions may be localized
and seemingly insignificant in their impact, but if there

is a potential that the environment may be significantly
affected, the statement shall be prepared.

In deciding what constitutes "major action significantly
affecting the environment," agencies should consider that
the effect of many State decisions about a project or a
complex of projects can be individually limited but
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a & B D

[o>]

10

11

12

13

14

15

18

17
18
19

20

28
29
30
31

32

THURBER,S

&

cumulatively considerable. By way of example, two suitable
illustrations can be drawn: (1) one or more agencies, over

a period of years, commits minor amounts of resources at any
single instance, but the cumulative effect of those indivi-
dually minor commitments amounts to a major commitment of
resources, or (2) several government agencies individually make
decisions regarding partial aspects of a major action. The
guiding principle is that the whole can be greater than the

sum of the parts. The lead agency shall prepare an environ-
mental impact statement if it is foreseeable that a cumulatively
significant impact on the environment will arise from State
action. "Lead agency" refers to the State agency which has
primary authority for committing the State government to a
course of action with significant environmental impact. As
necessary, the Environmental Quality Council will assist in
resolving questions of lead agency determination.

Such a cumulative approach is especially important in an area like the

Gallatin Canyon, where the fragile "carrying capacity" of the ecosystem is .
in danger of being overwhelmed piecemeal. The Department's EIS recognizes
that this danger exists (final revised EIS, p. 43), but fails to deal with
the problem beyond mentioning it. The Department notes that the Gallatin
Canyon Study Team from Montana State University is currently addressing this
problem and that their reports are available to the public. The Department
then drops the subject without making the slightest attempt to integrate the
findings of the Gallatin Canyon Study into the impact statement.
For an impact statement to provide a good faith discussion of the
cumulative effect of a series of proposed or predictable developments, the
results of such a study should be included. And it is not a sufficient
excuse to say that the study is still in progress. The most acceptable course
of action may be to await the completion of the study. In his book, NEPA '

in the Courts, Professor Anderson discusses this matter:

There are several objections to allowing action to continue
while further study is carried out. The increased commitment
of resources might swing the balance in favor of proceeding
with an otherwise undesirable project. Moreover, adverse
findings would be diluted, as they trickled in one after
another instead of being collected and cogently set forth

in one document for reviewers. One solution would be to
require the agency to seek out testimony on the range and
magnitude of the risks involved in proceeding without specific
studies. (p. 216)

In EDF v. Hardin, 325 F. Supp. 1401 (D.D.C. 1971) the court echoed this

analysis:
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[The reguirement that agencies utilize a systematic,
interdisciplinary approach]...makes the completion of an
adequate research program a prerequisit to agency action.
The adequacy of the research should be judged in light of
the scope of the proposed program and the extent to which
existing knowledge raises the possibility of potential
adverse environmental effects.

In view of the fact that by far the largest number of impact statements
received by the EQC deal with subdivision proposals, it is especially
important that an environmental analysis procedure be developed which will
address itself to the problems of cumulative impacts. As one example among
many, consider the statement on page 33 of the revised final EIS:

It is the concensus of opinion that the ultimate factor

that will control the amount of development in the Gallatin

Canyon will be the capacity of the highway to handle the

traffic load that would be generated. Beaver Creek South

would add to the traffic load on the highway, but...would

not be the development that would make reconstruction [of

the highway] necessary.
In other words, the problem is left for the future, when the options may have
been restricted by short-sighted decisions made in the present. What will
be the effect of future highway reconstruction in terms of air pollution,
fuel consumption, visual impact, etc? What will be the effect on this and
future subdivisions if highway reconstruction does not take place? What will
be the cumulative social, economic and environmental impacts of continued
subdivision development in Gallatin Canyon? If there is a density level beyond
which development should not be allowed, how and when should that Tine be
drawn? These are a few of the questions which are not even presented by the

Department's discussion. This failure is one of the most crucial inadequacies

in the revised final EIS.

The Need for a Programmatic Approach

Having reviewed some of the case law which explains the need for a full
discussion of alternatives and cumulative impacts, it is appropriate now to
put the Health Department's efforts into perspective. As the discussion above
has demonstrated, one of the fundamental themes underlying MEPA is the
coordination of state agency activity so that environmental matters may

receive a systematic treatment by all agencies. One of the most vexing
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problems which arise in applying MEPA to actions such as the present one is
the limited expertise of the lead agency. Because of the current state of
the laws in Montana, the Department of Health is the only state-level agency
with approval authority over subdivisions. (The Subdivision and Platting
Act, 11-3859 et seq., gives the Department of Intergovernmental Relations
review authority, but IGR's approval is not required.) The statutes under
which the Department operates in this regard address themselves specifically
to water quality and waste water disposal. The Department has neither the
expertise nor the specific jurisdiction to deal with such matters as wildlife
preservation or highway construction (although the air pollution impacts of .
increased highway travel make the latter somewhat more closely related to
Health Department responsibilities).

Nevertheless, MEPA imposes on the Department of Health and on all other
agencies of the state the duty to interpret and administer its policies and
regulations in accordance with the goals of MEPA. The preparation of an
environmental impact statement is the mechanism by which the Department of
Health, as "lead agency" must fulfill this responsibility.

(A strong argument might be made that the board of county commissioners
of Gallatin County ought to be the lead agency. The Subdivision and Platting
Act makes it their explicit responsibility to consider all environmental
impacts in making their decisions. That statute also seems to make the county
board an agent of the state, charged with the responsibility of seeing that
environmental matters are considered, so the board is arguably a "state agency".
to which MEPA applies. This interpretation of the Taw has not been widely
accepted, however, and in any event, the county board was not named as
defendant in this suit, so this must stand as a parenthetical comment.)

As mentioned above (p. 20, supra) one function of an EIS is to indicate
how responsibility in environmental matters can best be apportioned among
state agencies. For this reason, all impacts of the proposed action, from
the perspective of all relevant state agencies, should be presented in the

impact statement. In addition, discussions of possible related decisions
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which might be made in the future by other agencies should be included.
Ideally, an impact statement should serve as a source of information and a
quide to decision making not only for the lead agency in the action under
immediate consideration, but also for other agencies making related decisions
now or in the future, and for the public in general. For this reason, an
impact statement must discuss thoroughly even those impacts and alternative
actions which the lead agency by itself is unable to control. This 1is the
meaning of the characterization of environmental policy acts such as NEPA
and MEPA as "full disclosure" Taws:

The "“detailed statement"...should, at a minimum, contain such

information as will alert the President, the Council on

Environmental Quality, the public and, indeed, the Congress,

to all known possible environmental consequences of proposed

agency action. (emphasis in original) EDF v. Corps of
Engineers. (Gillham Dam), 325 F. Supp. 728, at 759

And it is for this reason that the Department of Health has sidestepped its
responsibility to make full disclosure by noting that environmental decisions
are more properly made elsewhere (final revised EIS, p. 27-28).

It seems clear that the development of subdivisions in the Gallatin Canyon
(or any similarly fragile environment) will have a cumulative impact far in
excess of the impacts of any one subdivison taken by itself. Again, the
county rather than the Department of Health seems to be proper place for
Tong-range planning to occur. But again, the full disclosure responsibilities
placed on the Department as lead agency require a comprehensive "programmatic"
discussion of the cumulative impacts of increased development in the Canyon.
The Department takes a first stép in this direction with its discussion of
predicted water impacts (final revised EIS, p. 44), but much more is necessary
to satisfy MEPA.

Procedures need to be developed so that an impact statement analyzes all
relevant impacts of future predicted development in the area. Ideally, such
a broad programmatic EIS could then serve as a basis for future decisions by
Health, by IGR, by the Highway Department, by the county. The comprehensive
programmatic approach would only have to be taken once in a given area--a

concerted effort by all agencies with relevant expertise--and future EISs for

-27-




1 particular projects would require only minimal updating and specifics.

This programmatic approach has not yet been developed by any agency,
but it is a necessity for compliance with MEPA. Without such a programmatic-
| cumulative impact statement to back it up, the present EIS is insufficient.

This is not to say that the Health Department must necessarily base its own

a & G\ D

8 % decisions with respect to sanitary restrictions on the full range of cumulative

7 environmental effects of subdivision development, but as the responsible state

g | agency, the Department must prepare an impact statement which addresses those

g | matters, so that all decision makers are adequately informed of the issues.

10 || Perhaps it is impractical to require the Department of Health to develop .
11 || the necessary procedures before approval for the present action can be granted,

.
12 i but the responsibility to develop these procedures must be made clear.
|

13 |

; Conclusion
14 | L L N .

| For the above reasons, it is the position of the Environmental Quality
15 |

- Council as amicus curiae that until a comprehensive programmatic impact
18 |

i statement providing a full discussion of alternatives and cumulative impacts
17

| is prepared, MEPA will not have been fully complied with.
18 !

Dated, this day of May, 1975
19
Environmental Quality Council
20 . Amicus Curiae
21
22
23 John W. Reuss
Executive Director, EQC

24

!
25 |
28 By

Steven J. Perlmutter
27 Legal Assistant
28 |
29
30 Supervising Attorney
31
32
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HOUSE JOINT RESOLUTTON NO. 73

A JOINT RESCLUTION OF THE SENATE AND THE #HOUSE o
REPRESENTATIVES OF THE STATE OF MONTANA CALLING Fioe
THOROUGH ECONOMIC ANALYSIS I ENVIR NMENTA
IMPACT STATEMENTS AND DIRECTING 71T ENVIRCODMENT
QUALITY COUNCIL TO ELICIT SUCH AXALYSIS FROM STAT:
AGENCIES.

WHEREAS, the Montana Environmental Puolicy Act. enacted by 1t ..
1971 Legislative Assembly. requires a full ass-ssment of major agcn.-
actions with significant effects on the human en~ironment; and

WHEREAS, the Montana Environmental Policy Act and the guidelin.-
adopted pursuant to that act by the state Environmental Quatity Counc:
define human environment to include social, ecoromic and cultural factor-
as well as aesthetic and environmental factors; and

WHEREAS, the act and guidelines further require a rigorsus consicer.

ation of all alternative actions and the full rar g2 of their economic ar.;
environmental costs and benefits: and

WHEREAS, full economic analysis has not twvpically accompanivé
agency actions requiring environmental impa 't statements. thus ind..
cating a failure on the part of the Environmental Quality Cnuncil ar:
sta;e agencies to fully implement the Montana Environmentai Policy Act
an

WHEREAS, it is a matter of serious concern to the legislature that th.-
enactment be fully implemented in al} respects,

NOW, THEREFORE. BE IT RESOLVED BY THE SENATE AND THE
HOUSE OF REPRESENTATIVES OF THE STATE CF MONTAN A

That all agencies of state government are herebw directed to achieve
forthwith the full implementation of the Montana E nvironmental Poiicy
Act including the economic analysis requirements of soctions 69-6304
through 69-6514 and guidelines for fully integrated environmental and
economic analysis of major actions with significant effects on the human
environment; and

BE IT FURTHER RESOLVED, that economic analvsis shall accompany
environmental impact statements as required by thwe foregoing sections
of the act and shall encompass an analysis of the costs and benefits to
whomsoever they may accrue, including considerations of employment,
income, investment, energy, the social costs and benerits of growth, opgor-
tunity costs, and the distribution effects; and :

BE IT FURTHER RESOLVED., that the Environmental Quality Council
i8 directed to monitor agency compliance with this resolution and to report
to the 1975 Legislative Assembly the extent of agency implementation
of the act’s requirements for full economic analysis; arid

BE IT FURTHER RESOLVED, that the executive director and staff are
directed to fully perform the duties required by secticn 69-6314 1o give
consideration to economic goals and requirements of the state in impie-
mentation of the Montana environmental policy act; amnd

BE IT FURTHER RESOLVED, that copies of this resolution be sent
to the Governor, the Environmental Quality Council, and all state agen-
cies.

Approved March 16, 1974
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Certificate of Service

I, Steven J. Perlmutter, legal assistant for Amicus Curiae, do hereby

certify that the foregoing petition and brief Amicus Curiae was duly served

by mail upon the attorneys for the plaintiffs, defendants and intervenor on

this day of May, 1975.

DATED this day of May, 1975

Steven J. Perlmutter
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ENVMON@::?;“QUAUTY
| IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
2 OF MONTANA, IN AND FOR THE COUNTY OF LEWIS AND CLARK.
3 : " , ' ’ i -
4!l THE MONTANA WILDERNESS ASSOCIATION, and B No. 38092
GALLATIN SPORTSHEN'S ASSOCIATION, INC., N
2 | " Platntiffs,
6 Vs, ,
7| THE BOARD OF HEALTH AND ENVIRONMERTAL
SCIENCES OF THE STATE OF MONTANA; THE
8 DEPARTMENT OF HEALTH AND ENVIRORMENTAL
SCIENCES OF THE STATE OF MONTANA, Y -
K | Defendants; o - e VO?XNiON
10 o and
DECLARATORY JUDGMENT.
11 BEAVER CREEK SOUTH, INC., a corporation. _
12 | ~ Intervenor. £
13 | THE MOHTANA ENVIRONMENTAL QUALITY. COUMCIL. E
14 kmicus Curiae. | z;
16 — -
17 On\February 20, 1975, plaintiffs filed a second amended ?
18 | complaint in this action. Thereafter, On March 7, 1975, defendants -
190 filed a motfon to dismiss that second amended complaint, and on March E
20 9, 1975, interventors filed a motfon to dismiss the second amended s
2f "complaint. Intervenors and defendants filed briefs in support of |
22 their motion to disnfssQ On March 20, 1975, plaintiffs asked leave R
23 to amend certain paragraphs of the second amended complaint and likewis;
24 filed a brief 1h opposition to the motions to dismiss. Leave was '
25 granted toiamend the second amended compléint. On Hay 30, 1975, the
26 | Environmental Quality Council sought leave to file a brief as amicus
27 curiae, and by 1ts order of June 11, 1975, the Court granted the
28 | petitfon and stated that it would consider the brief of amicus
29 curiae. Fufther briefing was done by the plaintiffs and defendants
30 on the matter before the court, the final brief of plaintiffs having
31 been filed July 14, 1975, Oral argument not having been requested, :
32| and being deemed unﬁecessaryj£y the Court, the motions of the | ?
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dafendants and the intervenor to disniss are before the Court for

determinatfon, .
| . . I' o
Plaintiffs have standing. |

- For the reasons set forth in our Membrindun and Ovder of

February 11, 1975. ind upoh plaintiffs' testimony and affidavitsof
record in this case, I conclude the plaintiffs have standing to pursue

the present action tn this Court.

Ei O
The cauie'is appropriate and ready for determination under Rule 56
in_accordance with Rule 12 (bl

The defendants and the {ntervenor have both noved for
dismissal on grounds provided in Rule 12 (b)(6)(failure to state a
claim upon'which'yelief can birgfaﬁted). The last sentence of Rule
12 (b) provides for conversion of such a motion to a motion made under
Rule 56 for sunuary Judgmeut. and consideratfon thereunder of matters
outside the pleadings. Under such a motfon, all facts well pleaded
by the plcintiffs are denned admittcd. The principal fact pleaded by |
all purtios 1s the. cnvironnental 1mpact stateuent (Els) of the
defcndaut department of Octodber 9, 1974, The plaintiff also pleads

';-Housc Joiut Resolutiou !73 of the Fcrty-Third Leglslativo Assenbly. of

which the Court takes judiciai noticc. Interrogatories ;nd the
answers thereto may also be considered. | o | .
Tho cantra] quostion presentcd is whother the Els conforns to

and meets the requirements of Section 69-6504 (b)(3) R.C.M. 1947.

- This determination may be made by comparison of the act wlth the E!S=

‘The EIS is, therefore, the operative fact. it 1s not in 1ssue and it 1:

before the Court. Thus there remains no outstand1ng factual 1ssues

and the matter {s ready for determination by summary Judgnent._
' | 1. '

The EIS doés not meet statutory requirements.
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A, Economic considerations. Sactfon 69-6504 directs that,

*to the fullest extent possible,” the agencies of the state shall:

“{dentify and develop methods and procedures
which will insure that presently unquantiffed
environmantal amenities and values may be
given appropriate consideration in decision

- making along with economic and technical.
considerations;* (69 6:04(b)(2))

Subparagraph (3) of the same section provides:

- *(3) include in every recommendation or report
on proposals for projects, programs, legislation
~and other major actions of state government
significantly affecting the quality of the human
environment, a detajled statemant on«-
(1) the environmental {mpact of the proposed
action ,
_ (115 any adverse environmental effects which
- cannot be avoided should the proposal be
fmplemented,
ﬁiii) alternatives to the proposed action,
jv) the relationship between local short-
term uses of man's environment and the
maintenance and enhancement of long-term
- productivity. and
(v) any {rreversible and irretrievabdle
comm1tmants of resources which would be
involved in the proposed action should it be

fmplemanted. oy

Prior to making any detailed statement, the
responsible state official shall consult with and
obtain the comments of any state agency which has

© Jurisdiction by law or special expertise with
_respect to any environmental impact involved.
Copies of such statement and the comments and views
of the appropriate state, federal, and local
agencies, which are authorifzed to develop and en-
force anvironmental standards, shall be made
available to the governor, the environmental quality
‘council and to the public, and shall accompany the
proposal through the cxlsting agency review
processas. o

PRI

It might be’argued that it was the intent of the legislature

that subparagraph (2), standing by 1t§elf. requires oniy that tbe

evaluating agency set up some kihd'of a system that will insure

LA At
R

x}

consideration of econonic matters, but that the agency {s not required

to note such consideration in tha detailed statement requfred by
subparagraph (3). Obversely, 1t could be argued that subparagraph (2)
makes economic considerations pertinent to over~a11 environmental

{mpact and that, therefore, they should be set forth as an fntegral

Yoo
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i part of the detsiied statements required by subparagraph i3).'
2 It is. however, unnecessary to resolvo this ergulent by
3 interpreting legislative intent on tne basis of statutory
4 construction. The legisliature has stated its intent spscificaily.
5 and 1t did so prior to the complation of the instant EIS. By its
6 ~ Joint Resolution #73 of March 16. 1974, the iegislature.deciorod fts -
8 B ' ”‘tf'!!!tnat economic aneiysis shall sccompony |
" environmental {mpact statements as re-
g, - quired by the foregoing sections of the act
| : - R 'zieferring specifically to Sections 69-6504
. .- through 69-6514) and shall encompass an
L\l ' -+ 7 analysis of the costs and benefits to whom-
i ' - =TT soever they may accrue, including consideration ¥
I f - ... - of employment, income, investment, energy, the )

. socfal costs and benefits of growth,
opportunity costs, and the distribution

14 o ‘ In reseorching snd writing tho E!S under considorstion. thc ’;
15 Depertnont wes either unaware. of this legislstive suggostion and thei 5

16 law it referred to. or ignored it. Nothing in the EIS rises to the

E 17 ‘dignity of an economic sﬂ!lxiiﬁ» thore is iittie evidenco of fif
18 consideration of econonic matters, much less a beionced evoluotion of

19 : them, as rsquired. The one attenpt at noking some kind of economic ;

720 ;]snalysis uss -an sns]ysis -of educstionai costs on pege 39 of the EIS. C%

‘.TZI;S The sctuel cost snsiysis appesrs to- be inaccurate. in thst tne snount f

f22 involved in educotion costs wouid be more Vikely around 3186.000 ;

23 rather than $128,000. In nddition there was no cunuiativo snaiysis of

24§ 'these costs coupled with other costs end their effect on the county._-l

;25 ' Tne statement is also toteily devoid of sny discussion of f
: 26| employment, of fncome, of investments, and the statement is seriously i

R HE S —

-27 | - {nadequate regerding discussions of energy and of ‘the: sociai costs snd

- 28 benefits of growth and the opportunity costs invoived. ln snswering :
29 | plaintife's interrogetory number io regsrding theso socini costs. the ;5
30 defendant stated that they had no knowledge what these costs wouid -f%
31'|  be as compared to revenue. In interrogstory number ll. tho o e ;;
32 I”Mplnintiffs asked the dofendants°" ' '

. T el
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-simply to require thot methods and procedures be astablished to

; Montana. Yet the dofendant departmant carries out the clear

mandate for appropriate detailed, systematic, 1nterdisc1p11nary

"State whether any market analysis has been
conducted for the proposed subdtvxsion.

The defendants answered a flat “No.”

B, Aesthetic consideratfons. As noted fn A, above, sub-

section (2) of Section 63-6504 requires the evaluating agency to
*{denti{fy and develop nethods and proceduroé. which will {nsure that
unquantified‘environmental amenfties and values may be given
appropriate consideration in decision paking **** While 1t might be
difficult to describe the working parameters of an "unquantified
environmental amenitj » certainly esthetic considerations should be
included in this encompassing ring. If this be so, it might be
argued, again, that the 1eg151eture fntended by this subpanagraph

evaluate esthet1ckconsiderations. and did not intend to require
inclusion of these considerations in the EIS. 1 think not.

Certainly esthetic consideratfons fit under the broad, general
raquirement for a statement of environmental impact (Subparagraph (h)
(3)(1)), and subparagraph (2) requires that some kind of procedure

is required to implement the EIS requiromant.

S | ¥
What was done here to evaluate "visual {mpact”, unquestionab]x

A

an esthetic consideration whichAshould be viewed as an “unquantified
environmental amen1ty"? | : o B
‘ ‘Page 23 of the EIS offers the following statement:
®*Y{sual impact would certainly result from
‘the proposed development. The severity of
this visual impact is purely speculation, and
. the desfrability is a matter of persona] ]
-. aesthetic 'values." _ : ' ';
There are those who would argue, I'm sure, that the area under

consideration 1n this EIS 1s the most beautiful in the world or in

consideration of this aspect of the deveIOpment by observing, in
effect: "Yep, ft's sure going to raise hell witn the scenery,

. wBe
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what a 'proposal‘wnich {nvolves unresolved conflicts concerning
valternative uses of available resources” means, but the lattcrs

“A'attached to the E!S rcvea! an abundance of unreso!ved conflicts. and

approval pcnding successfu! operation of the waste water disposal

',systeu. or rcfuse to approve the plat. Cons1der1ng the objections madck

depending on whosc‘looking at 1t!" This 1s not an environmental | ;

1mncct statement within the meaning of the act. Furtnernore. the

answer to'plaintiff's 1nterrogatory No,‘lz.makes it qnite clear

that the Dcpartment had not dcvelopcd any procedures whereby
amenitfes such as aesthetic qualfty could be quantified and
glven considcrcticn in the making of this EIS. Thus thc-law was not
complicd with 1n'cithcr'thc development or the prcsentation'of the
statement. - o | "'f.." o | : f"

C. Alternativcs. Section 69 6504(b)(3)(111) rcquires :

detailcd statement on alternatives to the proposed action., Section |

- 69-6504(b)(4) requires the evaluating agcncy~to “*study, develop, and
t describe appropriate alternatives to recommended courses of action in

cany pronqsal which involves unresolved conflicts concerning alternativc'

uses of ayai]ahlc rcsources;f (emphasis added). Reading this sub-

section {n para.nateric with the rest of the section, I conclude it

wasfintendcn.thc'dcscriwion appear {n the EIS. I don't know exactly

the E1S 1tsclf concedes therc are alternatives to the decision made
by the dcpartncnt. The_qlternatiyes are merely stated as

conclustons: apprdve the plat as submitted, grant con&itional

emm——

by the Foccst Service. the Highway Dcpartment. the Fish and Gane

»

Department and othcrs. the bare statement of alternatives 1tself 1s

‘patently 1nadcquatc. But there 13 no discussion or evaluation,

detailed or othcrwisc. of the environmental 1mpacts to be expected

from the last two alternatives given. As an alternat1vc to the inter-
venor, the Department suggests that ft might avoid the rigors of the
subdivision act, (Sections 69-5001 et. seq. R.C.M. 1947) 1including

compliance with The Environmental Policy Act, by developing tracts of

" -
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Quoting fromfietters,proteStfng or rafsing questions as to a proposed

over ten acres.‘ It should be pointed out that this was an alternative
open to oons1deration by the Department, as well as the intervenor,
There i1s no detailed consideration of the impact of such alternative
deve1opment. o R ’ , ,?’ ' | e

D. Wildlife. The defendant department, in responSe to its

{nitial, or proposed EIS, received a veritable barrage of objections
to and questions about the project fron state and federal agencies
and private groups concerned with vi]dlffe. It duly recorded some of
those comments in 1ts EIS, but "begged off" from any 1n-dapth
consideration of them on the ground that wild 11fe habitat was not to
be considered under the 1973 subdivision act, and passed the buck to
the local community. which, it satd, could hold hearings on these
motters under the same oct(pp.27.28). ~There was no evaluation even

attempted with regard to the serfous questions raised in this area.

o
e

development,¢annot. by ftself, be deemed to be a “detatled statement” *
on any of the matters required to be dealt w1th by Section769—6504(b){3l;
Such couments are not only to accompany the proposal through review 3

process (last sentence of tha cited sub paragraph) but clearly the

final EIS must reveal that they have beer constidered and evaluated, and

v,

that a conclusion has been reached 1n regord to them.; The Montana

7

k.

Environmenta! Po11cy Act and particularly {ts EIS provisions. was not

designed merely to set up another conveyor belt for paper through the

state agencies. The‘agencioé have'been:directed to "use all f;
practicabie means” (Section 65~ 6503(a)) ‘to achieve the ends of the act.

environmental protection, through "a systematic, fnterdisciplinary t;f
approach to insure the fntegrated nse of thé natufal and social :%
sciences and the environmental design arts in planning and decisfon *%
making which may have an impact on man's environment.® (Section 69- S%

6504(b)(1)). This exhalted goal cannot be accomplished by the mere

o

publication of objections and decision making that does not deal uith e

Rl

SR

them. In regard to wildlife, all the pertinert comments 1nd1cated an

. H t ' . ’ Vo i -
. . > - PR L
. -07101 . B : Y S
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'naintenence end enhancement of long term productivity. and (b) any

1§ the problem of troffic load and highway development are left for fﬁ

future hignwsy reconstruction in terns of air pollution. fuel | "5.'ﬁ?

adverse environmentel effect could not be avoided 1f the proposal

‘were to be jmplemented (Sectfon 69-6504 (b)(3)(ii).A Yat the EIS

offers nothing even approaching a deiinitve-dotsiled statenent on that.
effect. . R U L T 3

E.. Highueys. The same applies to the EIS treetnent of highway

—

problens. According to the U.S. Forest Service. “the tfeltnont of
the effect on traffic is very incouplete. See P. 31.,515, As stated
on page 31 of the EIS: R IR

Lo WUse of Highway 191 1n the Gollatin Canyon nay be
"' approaching capacity during peak nerfods of the
. day now, Motor vehicle accident figures and
. - deaths have increased many fold in the last- five 5
- years., Beaver Creek South will intensify the B
. problems. The report should accurately quantify
‘. these additfonal traffic problems and weigh their L
consequences including the consequences of 2 4 lane R

(?i”highwoy.. : | ‘
A sinilar concern was expressed by the Department of Naturel Resources
and Conservetion. See pages 32 and 33 of EIS. These fcctors are
merely dismissed in the EIS. Section 69-6504 (b)(3)(iv)(v), R C.M. w%

1947, states that the EIS nust contain a detailed statement on “the ;f%

relationship botween Tocal short-tern uses of man's environment and the

j%
irreversible und irretrievoble comnitnents of resources wnicn would be *

involved in the proposed action should it be implemented...." In the

~

~ the future. See P. 33, £xs., There is no discussion of tno effect of

consumption. and visusl inpoct. There is also no discussion as to nhat
would be the effect 1f highusy reconstruction does not teke plcce. |
nor of the cunuletive socfal, economic and environuontol inpscts of ff@

continued developuent in the Gollotin Canyon.

‘ 4-?. Energy. The energy needs of the. subdivision cre super- .

_ ficielly analyzed at best in the EIS. The U.S. Forest Service and the

Depertment of Haturol Resources both note the inndequlcies in tne EIS

&s to future energy needs.. (See peges 34 and 35 of Els, ) These needs *

e | “&1{.‘* -
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eursory coverage to this on page 43 through 45. As the Department of ;;{

,others, are beyond the expertise of the Department of Health and Y

}agencies of the state government for research and evaluation, possibly

are merely mentioned by the defendant department and not exomined in

any detail.

G. Necessity. The actual necessity for the subdivision is

questioned by the Department of Natural Resources and the Environmental

S —

Quality Council. The defendants state that the proposed development

will be occupied by employees of Big Sky of Montana, Inc. The defendants
view stetements that the available housing in the suodivision might be
out of the price range of‘Big Sky employees as not an importont element .
and dismiss then; ‘The law requires that this be analyzed, for it will ‘ﬁ

ertainly have an impact on the environment. If there is no need for

——

the subdivision, thenthe alternative of not approving the proposed sub-

divisfon should be explored in detail. | B o B

. R, Cumulative impact. The cumulative {mpacts of the proposed

subdivision must be discussed in greater detail The EIS only gives

Natural Resources statesion page 43 of the EIS,}“The_final EIS should,
therefore. consider not only the direct impacts of this one proposal, but
also the cumulative impacts of existing and potentfal subdivisions in a :
relatively pristine canyon setting.” This type of analysis would
comply with Section 69-6504(b)(3)(1v), R.C.M. 1947, - |

1 would add as a gratuitous comment that throughout the state-

Ay S ERUR

ment there is an inherent suggestion that the matters noted above, and

Environmental Sciences. -This, I believe, is patently true.'nlts i
expertise, with regard to this project, has to do with such matters as }
drainage, sewage, water levels, sanitation, etc.:iDue to its h

responsibilities under the Subdivision Act, 1t is nevertheless charged

with the responsibility of developing the EIS for the proposed project.

st

It would seem that 1t could discharge that responsibility more
adequately than it has here by "farming out” EIS sections to appropriate

using the Environmental Quality Councsl (Section 69-6508.‘ét.seq-) as
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0 See also County of Los Angeles v. State Dept. of Public Health (322 P2d

.coordinator. In that way, the clear intention of The MEPA‘could be
|| accomplished by fully utilizing the expertise of all interested state

agencies to achieve a systematic interdisciplinary approach.” N
For the reasons noted above, I conclude the procedur adopte
in promulgating the EIS 1s wholly inadequate to meet the standards set .

Cfor. 1 believe 1t can be. The statute (Section 93- 8908) $0 provides.

1'courts.v We have no Montana Supreme Court interpretations of MEPA or, f:

by the statute. In view of this, I consider {t unnecessary to examine -

the question of whether the EIS conforms to the defendant departments’ v

own regulations or the adequacy of their regulations. ' j;;¢~ | '
The Appropriate Remedy is Injunction.

| The plaintiffs in their prayer have called upon tha Court for f

equitable relief by way of injunction. ‘The grounds therefor have been;f

-~r

fully pleaded and briefed. The first question fn this regard is

whether such relief can be coupled with the declaratory Judgnent asked

BRI

At 101 ALR 593 it is stated"

' “Under a declaratory Judgment statute
’jw~v»permitting the plaintiff to ask for a declaration
... of rights or duties, efther along or with other

. relief, the plaintiff, in an action for

- ..7 . declaratory relief, may ask also for any affirmative =
‘,;gyaor consequential relief to which he 1is entitled : o
o '*under the facts alleged." . , L Aéée

968). 2 subdivision platting case. at pp. 979 and 980. . .3

The second question is whether inJunctive relief can be : j%=

g.provided in this particular ‘case., MEPA s bereft of any specific

, provision for remedy. The same is true of the National Environmental

Policy Act (NEPA). after which MEPA was patterned. NEPA in this

regard, as in others, has been extensively construed by the federal

particularly. of its enforcibility. We must therefore look to the -
federal court holdings. . [ ' ﬁe',' ' f_ _ '
Our Section 69- 6504 directs that “to the fullest extent

possible-'

| ‘-“,105'_ .




"‘ - "(a) The polfcies, regulations, and laws‘
- of the state shall be interpreted and ad-
2 " minfstered §n accordance with the polfcies
set forth in this act..."
4| The language of Section 102 of the federal act (43 USC 4321 et. seq.
5 | 83 Stat. 852, Pub. L. 91- 190, Sect. 4332) is identica]. except the
6 | reference {s to the public Iaws of the u.S. .
7 A ‘Vandmark federal case in the interpretation of this'sectibn‘;
8l is Environmenta) Defense Fund v.'Cofps of Engineers 470 F. 2d 289, in
9 | which the court stated, at page 297: A
10 | . mSection 102 (1) directs that the policies.
- regulations, and public laws of the United States
11 - . .. be interpreted in accordance with these policies
_ w0 to the fullest extent possible. Section 102 (2),
12 -+~ of course, sets forth the procedural requirements of
- the Act, discussed previously in this opinfon. The
13 <+« purpose 1s to 'insure that the policies enunciated
' = 7 {n section 101 are implemented.' S.Rep. 91-296,
14 . .. - 91st Con., st Sess. 19 (1969). The procedures
_#. % 7: fncluded in $ 103 of NEPA are not ends in them- .
15 7737 selves. They are intended to be ‘action forcing.' ’
16 ,:ii  The unequivocal intent of NEPA is to require .
“ agencies to consider and give effect to the &
17 - environmental goals set forth in the Act, not Jjust “;
, ..+ to file detatled impact studies which will fill -
18 v government archives." (Emphasis added) o 5
19  : Perhaps the leading federal case in the 1nterpretation and ?
20 mplementmon of NEPA is Lalvert C11ffs Coordinating Committee v. U.S. -
21 1 Atomic Enerqgy CommissionJ 449 F. 24 1109. At page 1115 therein thek u%
22 || court safd: S T e T e T | B
23 ~+ "The reviewing courts prob ’ e o
‘ a8y an under %
24 i S on , unless it be shown that the actual =
. . BETaNTET OT COSTS and benefits that was STruck 4
25 . wWas STtrary or _clear ave insufficient %
- ' weJght to environmental values. E;?EZ t_ﬁ_e
26 aecgsion was reached procedurally ou
ndividualized consideration and balancing of
27 © . . environmental factors--conduct ed]ﬁTT and 1n L
: - ggod faith--1t is the responsibility of the e
28 courts to reverse. As one District Court has L
satd of Section 102 requirements: 'It {is hard =
29 to imagine a clearer or stronger mandate to %
_ ‘the courts.'" : o e
- 371Y Here we have ﬁot, although urged to by the platntiffs, ventured into a
31/ substantive evaluation of the merits of the defendants' decision. We
rurisme co. A - =11-




have merely deternined that the statement {tself cieerly shows that in

——

2| many respects the decision made was not based on “individualized consid-
E 3| eration and belencing of environmental fectors--condueted fuily and in \
i : 4-» good feith. l therefore conclude that suppiementa] relief by way of
i 5 'injunction is not only permitted but required in order to. carry out the
‘ 6 clear, stronq'mandete of our act._»?- . S K
7 s E e - Judgment LR "if%f‘ SR .
8 DL e T
9 It is hereby adjudged and decreed that the Revised Final En-
? 10 vironmentel Inpact Stetement for Beaver Creek South, a proposed sub-
‘ 5]1 division in Gelletin County. Montene. published by ‘The Depertnent of
12}{ Heelth end Environmental Sciences of the State of Montana, on October
ﬁti"' 9, 1974 (E S. 74/85) does not compIy procedural!y_with The Montene
- Jlﬁf yEnvironnentel Policy Act (Ch. 238, tj=;;7l Sections 69- 6501. et. seq.; ¥
jf .15 ;R c. M. 1947) end is therefor void and of no legel effect. . =
e _‘ B € s further adjudged, decreed and directed that The %
E 7 .Departnent of Health and Environmental Sciences of the State of Montana
; _ijé‘ 'frescind its removel of senitary restrictions on that certein p]et fiied
f 1f1§' with the CIerk and Recorder of Gelletin County on February 18 1975 and
f ffjn denomineted 'Beaver Creek South Subdivision #J 6" (Certificete of s
Py ;"Survey 13 filed March 1,)1974). o T 3

_3;23“ _further subdivision development upon the land (SEk Section 17, T 7S,

s
S

T

y S B ‘ lt is_ further ordered that the intervenor cease end desist frol
|

:

124 : R i E. H [B ﬂ ) embreced by satd plet until the senitery restrictions.-'f
2 now reimposed, ere removed in. accordance with Sectfon 69- 5003(1)(b)
| h;26 efter the promulgetion by The Department of Health end Environmental

| 27§ Sctences of the State of Montana of a detniled statement conforming i
' 28| with the requirements of The Hontana Environmentel Policy Act. 'kié
SR B I ”f It {s further ordered that a certified copy of this judgment be

30 filed in the office of the CIerk and Recorder of Gallatin County.

%Av.',3l | ‘Montane. L j. '}‘ o =
o 32"__ . Dated this ;,,_z_z_v_‘day of Augu’st. 1975. . 5
E ‘_ S ___GORDON R, jgunsn -
| B R L 12 ‘ﬁstrict Judoe | B
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INTRODUCTION

In their reply brief filed with this Court on March 3,
1976, the Defendent-Appellant Department of Health and Environ-
mental Sciences Department raised a number of new statutory
and constitutional issues with respect to the authority of
the Montana Environmental Quality Council (EQC) to issue
guidelines, and suggested that it would be a violation of the
separation of powers doctrine for the Court to consider such
guidelines. Because of the importance of the constitutional
questions involved, and because we have had no opportunity to
address these newly raised issues, the EQC submits this supple-
mentary brief to demonstrate that the Montana Environmental
Policy Act (MEPA), 69-6501 et seq, R.C.M. 1957, does provide
sufficient authority for the issuance of guidelines, and that
the only danger to the separation of powers lies in the Depart-
ment's unfounded challenge to EQC's authority.

I. THE EQC'S GUIDELINES ARE ENTITLED TO GREAT WEIGHT IN THE
COURTS'S CONSIDERATION

The Department, on pages 5 and 6 of their reply brief,
characterise as "legal hocus pocus" the suggestion that this
court may take into consideration the guidelines and opinions

of the EQC, the agency of state government explicitly entrusted

by the Tegislature with the duty to review and appraise executive

agency compliance with the policies of MEPA. The EQC submits
that it is for this Court, not the Department of Health, to

determine whether a Legislative agency's opinions are relevant,

-1-




and what weight they should be given.

In similar situations, the Federal courts have consistently
given weight to the guidelines of the President's Council on Environ-
mental Quality, even though those guidelines, like the EQC's, lack
the binding effect of law:

When faced with the problem of statutory construction,
this court shows great deference to the interpretation
given the statute by the officers or agency charged

with its administration. * * * While CEQ is not strictly
charged with administration of NEPA, it is charged with
the duty of reviewing and appraising agency compliance
with the statute, and so is entitled to deference.

42 USC 4344(3) This deference is heightened when, as
here, the administrative interpretation is adopted soon
after passage of the legislation. Sierra Club v. Morton,
514 F2d 856 (D.C.Cir. 1974), at 873, n. 24 (Emphasis
supplied.)

The EQC has already described at considerable length the nature
and origin of the guidelines and why we consider them relevant. (EQC
Brief, p. 7 et seq.) It is not necessary to repeat those arguments
at this point, except to remind the Court that the guidelines were
not cut arbitrarily out of whole cloth by the Council. They are the
result of a careful distillation of years of judicial and adminis-
trative experience on the state and federal levels, and reflect the
Judgment of the one agency responsible for oversight of MEPA imple-
mentation, as to the proper interpretation of the Act. We feel it
is much more than "legal hocus pocus" to recommend for the Court's
consideration the opinions of a co-equal branch of government.

IT. MEPA PROVIDES AMPLE STATUTORY AUTHORITY FOR THE PROMULGATION

OF GUIDELINES BY THE EQC.

The Department argues that the EQC has no authority, either
express or implied, to issue guidelines of any kind. (Department's

-2-




Reply Brief, p. 6 et seq.) In attempting to make this argument,
the Department first tells us that "administrative officers and
agencies" have only such powers as are conferred on them by law,
and then argues at length that the EQC is not an "agency" to begin
with. The Department further confuses the issue by pointing out
that the Montana Administrative Procedures Act (MAPA) (82-4201

et seq, R.C.M. 1947) does not apply to legislative agencies such as
the EQC, and concludes from this that the EQC does not have the
power to issue guidelines.

This "argument" is 1ittle more than a non sequitor. The MAPA
does not confer rule-making authority on state agencies., On the
contrary, it limits rule-making authority by imposing on agencies
certain procedural requirements. As the Department points out,
legislative agencies are exempt from those requirements. More to
the point, the EQC has never attempted to promulgate rules or
regulations which would have the binding effect of law. As will be
explained below, the EQC guidelines perform an entirely different
function. The Department's arguments based on the MAPA and the
authority of administrative agencies are therefore completely
irrelevant.

At page 6 of its reply brief, the Department quotes from
Guillot v. The State Highway Commission, 102 Mont. 149, 154, 56

P.2d 1072:

In addition to powers expressly conferred upon...(a
public officer)...by law, an officer has by implica-
tion such powers as are necessary for the due and
efficient exercise of those expressly granted, or such
as may be fairly implied therefrom...

-3-



‘ The Department continues with the quotation:

"...(T)his court has rather narrowed this rule, by
declaring that such agencies have only those implied
powers which are 'indispensible' in order to carry out
those expressily granted, and that, where there is a
fair and reasonable doubt as to the existence of a
particular power, it must be resolved against the
existence of the power."

The Court should be aware, however, that the Department con-
veniently omitted the first clause of this sentence:
"With reference to municipal corporations, this court

has rather narrowed this rule..." 102 Mont. at 154
(Emphasis supplied.)

This limitation on the authority of municipal corporations has
absolutely no bearing on the authority of an agency of the Legis-
lature of the State of Montana. The following discussion will show
that the EQC guidelines have been developed and used as a tool to
‘ facilitate "the due and efficient exercise" of expressly granted
powers, and the authority to issue such guidelines may therefore
be "“fairly implied" from the language of MEPA.
A. THE GUIDELINES ARE A NECESSARY TOOL FOR THE EFFECTIVE PERFORM-
ANCE OF EQC'S STATUTORY DUTIES
In 1971, the Legislature, in the Montana Environmental Policy
Act (MEPA) 69-6501, et seq., R.C.M. 1947, declared it to be
the continuing responsibility of the state of Montana
to use all practicable means, consistent with other
essential considerations of state policy, to improve

and coordinate state plans, functions, programs and
resources (emphasis added)

to assure the preservation and enhancement of a wide range of en-
vironmental values. (69-6503(a) R.C.M. 1947) In addition to

. declaring that every person is "entitled to a healthful environment"

-4-




and noting that each person "has a responsibility to contribute to

the preservation and enhancement of the environment," (69-6503 R.C.M.
1947) MEPA addresses itself specifically to the various state agencies,
directing that

to the fullest extent possible, (a) the policies, regulations,
and Taws of the state shall be interpreted and administered
in accordance with the policies set forth in this act, and
(b) all agencies of the state shall

(1) utilize a systematic, interdisciplinary approach...in
planning and decision making...

(2) include in every recommendation or report on proposals
for projects, programs, legislation and other major actions
of state government significantly affecting the quality of
the human environment, a detailed statement.... (69-6504)
(emphasis added)

The preparation of these environmental impact statements (EISs)
has become the most important practical procedure through which state
agencies have responded to the responsibilities imposed upon them by
MEPA. The language of MEPA makes clear that mechanical and super-
ficial compliance with the policies and procedures set out in the act
will not be sufficient. Agencies are required, "to the fullest extent
possible," to make consideration of environmental factors an essential
part of their programs and policies.

The legislature was not content to leave the adoption of MEPA's
policies completely to the Judgment of those agencies on whom the burden
of implementation was to fall. Section 8 of MEPA created the Environ-
mental Quality Council (EQC), a legislative agency, and entrusted to
the executive staff of EQC the responsibility (inter alia)

(b) to review and appraise the various programs and
activities of the state agencies in the 1ight of the
policy set forth in section 3[69-6503] for the purpose

of determining the extent to which such programs and
activities are contributing to the achievement of such

-5-




policy, and to make recommendations to the governor
and the legislative assembly with respect thereto...

(c) to develop and recommend to the governor and
the Tegislative assembly, state policies to foster
and promote the improvement of environmental quality..

(i) to review and evaluate operating programs in the
environmental field in the several agencies to iden-
tify actual or potential conflicts, both among such
activities, and with a general ecological perspective,
and to suggest legislation to remedy such situations
(69-6514 R.C.M. 1947) (emphasis added)

In addition, all state agencies were to submit to the EQC by
July 1, 1972, their proposals for revising agency authority and
policies to bring them into conformity with the requirements

of MEPA (69-6505 R.C.M. 1947). Furthermore, all state agencies
are required to submit copies of their Environmental Impact
Statements (EISs) to the EQC for review. (69-6504(b)(3), R.C.M.
1947)

Thus, it is the responsibility of the EQC to review, appraise
and evaluate agency programs and activities, to determine whether
those programs and activities are in compliance with the policies
of MEPA, and to identify conflicts among agency programs and with
the ecological perspective of MEPA. Faced with these responsi-
bilities, it was necessary for EQC to develop procedures to (1)
keep tabs on environment-related activities of the varijous state
agencies; (2) evaluate those activities to see if they comply
with MEPA; (3) compare the activities of the various agencies with
one another to detect any inconsistencies; (4) reach conclusions

based on those observations; and (5) make recommendations to the

governor and the legislature based on those conclusions.




Keeping tabs on agency actions is a voluminous but relatively
straightforward undertaking. EQC developed many analytical and
cataloguing devices to assist in this task. Evaluating and com-
paring agency activities and making recommendations based on these
Judgments required techniques of a different kind. In order to
evaluate agency activity in 1ight of MEPA's policies, it was
necessary for EQC to interpret and construe ambiguous and vague
portions of the statute. These interpretations could then be
applied to agency action and the appraisals made. It is generally
recognized that an agency charged with the administration of a
statute may interpret and construe that statute in order to per-
form its functions:

Where there is an ambiguity in the statute as to
whether the latter does or does not cover a par-
ticular matter, a practical construction of the
statute shown to have been the accepted construc-
tion of the agency charged with administering the
matters in question under the statute will be one
factor which the court may take into consideration
as persuasive as to the meaning of the statute.

E. C. Olsen Co. v. State Tax Commissjon, 109 Utah
563, 168 P2d. 324 (1946)

See also, Skidmore v. Swift & Co. 323 US 134 (1944). While these

and other cases recognizing the validity of agency interpretation
of statutes are concerned specifically with administrative or
executive agencies, the reasoning applies with equal force to a
legislative agency such as EQC. Regardless of the branch of
government with which an agency is affiliated, when it is given
the statutory responsibility to appraise and evaluate activities
and to make recommendations based on those appraisals, inter-

pretation of the statute by that agency is an essential and
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unavoidable concomitant to the performance of its duties.

How, for example, can the EQC appraise agency compliance with
the directive to prepare EISs on "proposals for projects, programs,
legislation, and other major actions of state government signifi-
cantly affecting the quality of the human environment," (69-6504
(b)(3), R.C.M. 1947) without construing the meaning of such terms

as "major actions," and "significantly affecting,"‘or without
making some judgment as to what constitutes an adequate Environ-
mental Impact Statement? Such interpretations of the statute

are necessary in order for the EQC to perform its statutory duties,
and such interpretations have validity not because the EQC directly
administers the statute, but because the interpretations are "based
upon more specialized experience and broader investigations and in-

formation" than are available to other branches or agencies of the

government. Skidmore v. Swift and Company, supra.

But if EQC is to evaluate agency programs as well as isolated
activities, and if programs of various agencies are to be compared
for consistency, EQC's evaluations must, themselves, be consistent.
An ad hoc, case-by-case evaluation of agency actions would have
been one approach to the problem, but the drawbacks to that approach
are obvious. There would have been no guarantee of consistency or
uniformity in the determinations made by EQC

An obsefvation that an agency's actions "are contributing to
the achievement of [the policies of MEPA]" in one instance, might
have 1ittle useful relationship to a contrary observation of another

agency's actions, or the actions of the same agency at another time.
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The evaluation of programs over a period of time, the comparison
of many diverse programs, and the process of basing recommenda-
tions on these evaluations and comparisons, made a structured,
uniform appraisal system imperative.

The guidelines were developed as just such an appraisal
system; a standard against which agency actions can be measured;

a standard which represents EQC's interpretation of the intent

of MEPA. Agency actions can be compared with the guidelines,

and notice can be taken when agency procedures depart sub-
stantially from the procedures outlined by the guidelines. In

this way, EQC's evaluations of agency performance are uniform

and self-consistent. A meaningful collection of observations can
be accumulated which are relevant to a wide range of agency pro-
grams and activities because the same criteria were applied uni-
formly throughout. Recommendations to the governor and the legis-
lature for program revisions and legislation are then firmly based
on that collection of observations.

In this way, the guidelines assist EQC in monitoring, re-
viewing and evaluating agency activity, detecting inconsistencies
and deficiencies in agency compliance with MEPA, and providing the
basis for recommendations to the legislature and the governor, all
of which functions are explicity mandated by MEPA. The job could
possibly have been done without guidelines, but not nearly as
efficiently, as systematically, as consistently, or as impartially.
An agency of the legislature is entitled to use any reasonable
device not inconsistent with its statutory mandate in the perform-
ance of its assigned duties. "The grant of an express power is
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always attended by the incidental authority fairly and reason-

ably necessary or appropriate to make it effective." Cammarata

v. Essex County Park Commission, 140 A2d 397 (N.J., 1958). See

also Warren v. Marion County 353 P2d 257 (Ore., 1960). The

Environmental Quality Council believes that promulgation of
guidelines is a reasonable and effective device for monitoring,
appraising and collecting information and is therefore well
within the proper scope of EQC's authority.

Furthermore, the legislature agrees with this assessment
and has explicitly approved the device of guidelines. House
Joint Resolution 0073 passed by the legislature in 1974, de-
clares that,

WHEREAS, the Montana Environmental Policy Act and
the guidelines adopted pursuant to that act by the
state Environmental Quality Council define human
environment to include social, economic and cul-

tural factors as well as aesthetic and environ-
mental factors; and

WHEREAS, the act and guidelines further require a
rigorous consideration of all alternative actions
and the full range of their economic and environ-
mental costs and benefits;..

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND
THE HOUSE OF REPRESENTATIVES OF THE STATE OF
MONTANA:

That all agencies of state government are
hereby directed to achieve forthwith the full imple-
mentation of the Montana Environmental Policy Act
including the economic analysis requirements of
sections 69-6504 through 69-6514 and guidelines
for fully integrated environmental and economic
analysis of major actions with significant effects
on the human environment;... (emphasis added)

Thus the legislature of the state of Montana has not only

recognized and accepted the practice of promulgation of guidelines
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by EQC, it has also declared them to be, in at least one respect,
an accurate representation of the legislative intent of MEPA.
This Court has held that such Tegislative constructions of a
statute, while not conclusive, are entitled to respectful con-

sideration. State v. Erickson, 75 Mont. 429, 244 P. 287;

State v. Toomey, 135 Mont. 35, 335 P.2d 1051.

The EQC submits, therefore, that the utilization of all
reasonable techniques, such as guidelines, for the performance
of its statutory duties is sufficiently authorized by the
language of MEPA itself, and by subsequent legislative approval.
III.  IT IS PROPER FOR THE COURT TO CONSIDER EQC OPINIONS IN

CONSTRUING MEPA, AND IT IS NOT A VIOLATION OF SEPARATION
OF POWERS FOR THE COURT TO DO SO.

The Department has put forth the rather incredible argument
that it would be a violation of the doctrine of separation of
powers for the Court to consider EQC's guidelines in evaluating
agency compliance with MEPA. (Department's Reply Brief, p. 11
et seq.) In other words, according to the Department, it is
appropriate for the EQC to evaluate agency activity and make
recommendations based on those evaluations, but it is an un-
constitutional interference with the executive branch to
suggest that anyone should pay attention to those recommendations’
This argument is patently absurd, but the seriousness of the
constitutional issues presented requires a careful response.

It is the EQC's position, as set forth in the preceding
arguments, that the promulgation of guidelines as a device for

evaluating agency activity is well within the scope of EQC's
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statutory authority. The question remains, whether guidelines
promulgated by a legislative agency which set forth that
agency's interpretation of its authorizing statute, and which
indicate that agency's judgment as to what is required of
executive and administrative agencies under that statute,

but which are not directly enforceable by that agency, con-

stitute a violation of separation of powers. The contention
that such a violation has occurred might be made on one of
three grounds: (1) Promulgation of guidelines for the admin-
istration of a statute is an executive-type activity, and
cannot be performed by a legislative agency; (2) Promulga-

tion of guidelines by a legislative agency which propose
standards of performance for executive agencies is an undue
interference with the executive branch; or (3) Promulgation

of guidelines by a legislative agency rather than by the entire
legislature is an improper delegation of the legislative power.
The EQC contends, and the following discussion will show, that,
in the present situation, none of these arguments has merit.

A. Promulgation of Guidelines is a Proper Legislative Action.

The doctrine of separation of powers in the American form
of government declares that governmental powers are divided among
the three branches of government, and broadly operates to confine
legislative powers to the legislature, executive powers to the
executive, and judicial powers to the judiciary, and precludes
one branch of government from exercising or invading the power
of others. (See 1 Am.Jur.2d; Administrative Law § 76, and cases

cited.)
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The doctrine is implied in the U.S. Constitution, but is

made explicit in Article I1I of Montana's Constitution:

Section 1. Separation of Powers. The power of
the government of this state is divided into three
distinct branches--legislative, executive, and
Judicial. No person or persons charged with the
exercise of power properly belonging to one branch
shall exercise any power properly belonging to
either of the others, except as in this constitu-
tion expressly, directly or permitted.

While this provision leaves many questions unanswered
(i.e., what powers "properly belong" to the legislative,
executive, or judicial branch) it does express a conviction
about the manner in which powers may be allocated among the
agencies of government. But the distinction between the nature
of the power exercised, and the methods utilized in the exercise
of those powers, must be made clear. The doctrine of separation
of powers does not mean an entire and complete separation of all
duties and functions into three distinct categories. Such a
rigid classification scheme would be impossible in modern govern-

ment, even if it were desirable.

In State v. Aronson, 132 Mont. 120, 314 P2d 849 (1957), which

has been cited as one of the leading Montana caseson separation of
powers, the Supreme Court acknowledged this distinction between
powers and methods. Discussing the duties of a legislative com-
mittee, the Court stated: |

In the present instance, it is urged that certain
of the duties performed by the commission are
executive in nature and it is therefore argued that
the doctrine of separation of powers prevents the
exercise of such functions by members of the legis-
lative branch of government. If the duties were

-13-




classified as legislative in nature, it is apparent
that the same doctrine would prevent the exercise
of such functions by the executive members of the
commission.

The Court resolved this dilemma by recognizing that separa-

tion of powers is not intended to impose such arbitrary

classifications on the activities of government officials:
The separation of powers doctrine does not require
that we classify these incidental governmental
duties, and that we thereafter limit such activity
to the particular branch of government first
selected. Such subsidiary duties may properly be
performed by a variety of governmental agencies.

The Aronson opinion borrowed extensively from a Teading

California case Parker v. Riley 18 Cal 2d 83, 113 P2d 873,

in which the California court considered the constitutionality
of a legislative commission which was directed by statute to
consult with other government agencies and make recommendations
to the legislature. In order to perform these functions, the
commission engaged in investigatory fact-finding activities,
which were challenged as being executive in nature. The court
was clear on this point:
The doctrine [of separation of powers] has not been
interpreted as requiring the rigid classification of
all the incidental activities of government, with the
result that once a technique or method of procedure
is associated with a particular branch of government,
it can never be used thereafter by another.

The most recent discussion of separation of powers by this

Court is found in State ex rel Judge v. lLegislative Finance

Committee, 543 P2d 1317, 1321:

In theory, this section (Section 1, Article IV, 1889
Montana Constitution, almost identical to Section 1,
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Article III, 1972 Montana Constitution * * * effects
an absolute separation of the three departments of
our government, 'but, while such is the theory of
American constitutional government, it is no longer
an accepted canon among political scientists; it

has never been entirely true in practice.' 12 C.J.
803; Cooley on Constitutional Law, 44; Story on
Constitution of the United States, 525.

* * * That section 1, article 4, does not wholly
prevent the exercise of functions of a nature
belonging to one department by those administering
the affairs of another is recognized in State ex rel
Hillis v. Sullivan, 137 P. 392, 48 Mont. 320, wherein
Mr. Justice Sanner, speaking for this court, said:
'The separation of the government into three great
departments does not mean that there shall be "no
common link of connection, or dependence, the one
upon the other in the slightest degree" (1 Story's
Commentaries on the Constitution, § 525); it means
that the powers properly belonging to one department
shall not be exercised by either of the others. Con-
stitution art. 4 § 1. There is no such thing as
absolute independence.' He then cites numerous
instances of the exercise of powers by one depart-
ment which, from their nature, would seem to belong
to another, but which are incidents to the proper
discharge of the powers vesting in the department
exercising them, or are reposed in the particular
department as a matter of convenience in governmental
affairs.” (Emphasis Supplied)

Thus, this Court has made it abundantly clear that the
doctrine of separation of powers is not meant to impose a rigid
system of classification on the activities of government agencies.
Indeed, a strict application of the separation of powers doctrine
as a classification system would make it impossible for many of
the administrative and quasi-judicial agencies of state government
to carry out their activities. Every time the Board of Health and
Environmental Sciences adopts regulations, it is engaged, essentially,
in a legislative-type activity. Every time the Board hears a con-
tested case and adjudicates the rights of a petitioner, it is engaged

in judicial activity. But we do not hear the Department challenging
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these activities as violations of separation of powers,

The crucial factor, then, is not the character of the
method or technique utilized by an agency in performing its
duties, but rather the nature of the power which gives rise
to those duties. If the fundamental purpose and function of
an agency is legislative, it may use any reasonable techniques
to achieve that purpose, regardless of the characterization of
those techniques.

[T]o the extent such [an agency] exercises any
executive function, as distinguished from executive
power in the constitutional sense, it does so in the
discharge and effectuation of its quasi-legislative...
powers, or as an agency of the legislative...depart-
ment of the government. (emphasis added)

I.C.C. v. Chatsworth Cooperative Marketing
Association 347 F2d 821, 822 (7th Cir., 1965)

The purposes of the EQC, as set out in MEPA, are investiga-
tion, consultation, evaluation, and recommendation. The Montana
Supreme Court recognizes these as properly legislative in nature:

...where the responsibilities imposed are merely

those of gathering information and making recommenda-
tions, we think the duties must be considered incidental
to the lawmaking function. State v. Aronson, 132 Mont.
120, 314 P2d 849 (1957) (emphasis added)

The court continues:

The duties imposed on the commission...are those of
jnvestigation and consultation. The statutory plan
culminated in recommendations or proposals made by
the commission from time to time. Such activity in-
sofar as it requires classification, may properly be
described as the performance of duties which are in-
cidental and ancillary to the ultimate performance of
Jaw-making functions by the legislature itself.
(emphasis added)

Thus the EQC's objectives are clearly legislative in nature.

More to the point, its techniques are also legislative in character.
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Nowhere in the Aronson opinion does the court indicate, specifi-
cally, what sorts of techniques would be improper for a legis-
lative agency to utilize. Indeed the court acknowledges that,

intelligent legislation upon the complicated problems
of modern society is impossible in the absence of
accurate information on the part of the legislators,
and any reasonable procedure for securing such infor-
mation is proper. (emphasis added)

Consider some of the activities which have been judged im-
proper for a legislative agency: exercising the voting power of

government-owned stock (Springer v. Philippine Islands, 277 US

189 (1928)); making specific allocations of funds to other
agencies (People v. Tremaine, 252 NY 27, 169 NE 817 (1929);

Opinion of the Justices, 302 Mass 605, 19 NE 2d 809 (1939));

prosecuting or defending causes of action (Stockman v. lLeddy,

55 Colo. 24, 192 P. 220 (1912)). These activities are clearly
executive in nature, and have little or no connection to the
legislative function of making lTaws and policies. In contrast,
the promu]gatidn of guidelines for the purpose of evaluation,
monitoring, interpretation of legislative intent, and making
recommendations to the governor and the legislature is intimately
related to the legislative process.

Promulgation of guidelines, while traditionally associated
with executive and administrative agencies, is essentially a
legislative activity. As expressed by Justice Holmes in Prentiss

v. Atlantic Coast Line Company, 211 US 210,

Legislation...looks to the future and changes existing
conditions by making a new rule to be applied hereafter
to all or some part of those subject to its power.
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‘ Promulgation of guidelines which establish standards to be
applied to future situations, then, is essentially a legisla-
tive function. This function is often delegated by the legis-
lature, within T1imits, to executive agencies, but that in no
way makes such activity an executive prerogative. If the
authority to promulgate regulations which have the binding effect
of Taw can be delegated to an executive agency, the authority to
issue guidelines which have no such binding effect can certainly
be reposed in an agency of the legislature,

It is therefore the contention of the EQC that the Council's
purposes are legislative in nature, that the device of the guide-
lines is essentially a legislative-type technique, and that, in
any event, all reasonable and proper techniques may be used by

' the Council in performing its statutory duties, and that promulga-
tion of guidelines is such a reasonable and proper technique. The
doctrine of separation of powers is therefore not violated because
of a legislative agency exercising executive powers.

B. Promulgation of Guidelines by the EQC is not an Improper
Interference with the Executive Branch.

A second facet of the separation of powers doctrine is involved
in the second possible argument, that promulgation of guidelines by
EQC is an unconstitutional interference with the executive branch.
The Department's argument proceeds something 1ike this: Even though
the EQC guidelines are not directly enforceable by EQC, and the
Council makes no attempt to enforce them (indeed the Council has no
enforcement machinery to carry out such an attempt), the guidelines

@

are put forth by the Council as embodying the procedural and substantive
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requirements imposed on executive agencies by MEPA., This judg-
ment by the Council is then adopted by others (for example,
citizen groups challenging agency actions in the courts for lack
of compliance with MEPA) and the courts are (or may be) persuaded
to apply the guidelines to those executive actions. Thus, in
order to avoid litigation, executive agencies are (or may be)
required to comply with the quidelines. This is deemed, so the
argument goes, an improper interference with the executive branch.

As a foundation for this argument, the doctrine of separation
of powers is conceived as calling for the independence of each
branch of government from the others. While it is true, of course,
that part of the meaning of separation of powers is that each branch
should be free of undue interference from the other branches, the
three branches are more properly described as coordinate or co-equatl,
than as independent. Indeed, the constitution specifically requires
that each branch participate to some degree in the activities of
the others. The governor must sign all bills before they become
law, and he therefore is part of the legislative process. His pardon
power involves him in the judicial process. The legislature's power
of impeachment, and the senate's obligation to consent to executive
appointments gives the legislative branch influence over the executive
and the judiciary. And the courts, with their ultimate power of
Judicial review, exercise an important check on the activities of
the other two branches. Separation of powers does not mean that the
three branches should be totally immune from the influence of the

other two, but rather that each should be independent enough, and
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vital enough, to exert on the other branches those checks and
balances envisioned by the framers of the constitution as being
the true safeqguards against dangerous concentration of power in
any one branch. "It is in such checks upon powers, rather than
in the classification of powers, that our governmental system

finds equilibrium." R. W. Ginnane, The Control of Federal Admin-

istration by Congressional Resolutions and Committees, 66 Harvard

‘Law Review 569 (1953).

1. The Legislature's Powers Are Broader Than the Executive's.

There is a natural and healthy tension, therefore, between
each branch's desire for independence, and the need for checks and
balances. The legislature, however, to a greater extent than the
other branches of government, is entitled to freedom and flex-
ibility in performing its functions. It has been said that,

the executive power is more limited [than legislative
powers]: it merely extends to details of carrying into
effect the laws enacted by the legislature, as chey may
be interpreted by the courts. Except where limited by
the constitution itself, the legislature may stipulate
what action the executive officers shall or shall not
perform. State v. Huber, 129 W. Va. 198, 40 SE 2d 11, 18.

The reason that the legislature's powers are broader than the
executive's, is that "a state legislature is not acting under
ennumerated or granted powers, but rather under inherent powers,
restricted only by the provisions of the constitution." State v.

Camp Sing, 18 Mont. 128, 44 P 516, 517. See also, State ex rel

Du Fresue v. Leslie, 100 Mont. 449, 50 P2d 959.

In Du Fresue v. Leslie, supra, the Montana Supreme Court

acknowledged emphatically the broad powers of the legislature.
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The authority of the legislature, otherwise plenary,
will not be held circumscribed by implication; but
one who seeks to limit it must be able to point out
the particular provisions of the Constitution which
contains the limitation in clear terms. (Quoting
from State ex rel Evans v. Steward, 53 Mont. 18, 161

P 309).

In other words, the legislature, representing the
sovereign power of the state, may exercise such power
to any extent it may choose, except to the extent it
is restrained by the State or Federal Constitutions
(50 P2d at 961-2).

2. The Legislature Has the Reponsibility to Oversee
Executive Agency Performance to Assure That the
Legislative Intent is Adhered To.

The legislature, then, has wide latitude in the exercise of
its powers. Moreover, it is the legjslature's responsibility to
assure that that power is wisely exercised. "One of the funda-
mental concepts of our form of government is that the legislature,
as representative of the people, will maintain a degree of super-
vision over the administration of governmental affairs." (Gellhorn

and Byse, Administrative Law, 82) Executive and administrative

agencies do not have a completely free hand in making policy.
They are subject to legislative supervision to insure that executive
and administrative actions may accurately reflect legislative intent.

This is recognized on the Federal level:

For there to be truly effective checks upon adminis-
trative action, the courts must be supplemented by
congressional oversight. The Congress is the one great
organ of American government that is both responsible

to the electorate and independent of the Executive. As
the source of delegations of administrative power, it
must also exercise direct responsibility over the manner
in which such power is employed. (B. Schwartz, An
Introduction to American Administrative Law, 70).

The Montana Supreme Court has recognized the same principle on the

state level:
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When the legislature confers authority on an admin-
istrative agency, it must lay down the policy or
reasons behind the statute, and also prescribe
standards and guides for the grant of power which
has been made...the legislature must set 1imits on
such agency's power and enjoin on it a certain
course of procedure and rules of decision in the
performance of its function. (Bacus v. Lake County,
138 Mont. 69, 354 P2d 1056, 1061 (1960))

A11 such powers conferred upon administrative and executive
agencies by the legislature must be carefully circumscribed.

"If the legislature fails to prescribe with reason-
able clarity the limits of power delegated to an
administrative agency, or if those 1imits are too
broad, its attempt to delegate is a nullity."

Montana Milk Control Board v. Rehberg, 141 Mont, 149,
161, 376 P2d 508

3. The Legislature May Utilize a Wide Variety of Instrumental-
ities to Oversee Executive Activity.

Thus, the legislature, in the exercise of its broad law-
making powers, has a responsibility to assure that its policies
are adhered to by the executive branch. The legislature has a
wide range of options to choose from in performing its oversight
responsibilities.

Where the legislature has authority to provide a govern-
mental regulation and...the nature of the regulation does
not require that it be afforded by direct legislative
act, such regulation may be provided either directly by
the legislature, or indirectly by the legislative use

of any appropriate instrumentality where no provision

or principle of organic law is thereby violated (emphasis
added) Jacksonville v. Bowden, 67 Fla 181, 64 So. 769,
774 (1914).

Legislatures have made use of many "instrumentalities" to
keep tabs on executive actions. An obvious one is control of
appropriations. Legislative approval of agency performance is

tacitly extended or withdrawn depending on the size of the budget
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‘ granted to the agency, In addition, amendatory legislation may
revise an agency's duties or powers. In Montana, as in may other
states, the legislature has ultimate approval authority over all
rules and regu]ationé promulgated by administrative agencies, and
may, by joint resolution, direct agencies to adopt or amend rules.
(82-4203.1, R.C.M. 1947)

A device which Congress has used with some success on the
federal level is the establishment of standing or watchdog com-
mittees to oversee executive performance in specialized fields.
Standing committees have been charged by law with responsibility
for exercising "continuous watchfulness" of administrative
agencies' execution of their assigned duties. (Section 136 of
the Legislation Reorganization Act of 1946 (60 Stat 831)) Special

' watchdog committees have been established on several occasions to
maintain contact with particular agencies. The first such was the
Joint Committee on Atomic Energy, established by the Atomic Energy
Act of 1946. the JCAE was given jurisdiction over all legislative
proposals touching on atomic energy, and was instructed to maintain
a constant study of what the Atomic Energy Commission was doing.
Another example was the joint watchdog committee established by the
Defense Production Act of 1950 (64 Stat 798; 50 USC app, 2061).
The following discussion of the functions of that committee (G.J.

Maurer, Congressional Oversight of Defense Production, 21 Geo. Wash.

L. Rev. 26 (1952)) provides some interesting comparisons with the
operations of the EQC.
. In an effort to keep abreast of the departmental
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functions under the Act, the committee held 17
sessions of hearings...,and in addition, it re-
quested periodic reports from the agencies and
regular departments.... These reports and copies
of reqgulations and press releases were continously
surveyed by the committee staff. The result has
been that many orders which might have produced
inequities and undue hardships were obviated before
publication, or were rescinded before any serious
damage could be done to the national economy. The
coomittee held frequent across-the-table conferences
with officials in charge of controls to keep the
Congress and the public informed of developments,
to assure compliance with the Congressional intent,
and to avoid pitfalls in rules and regulations....

[Tlhe staff has had frequent conferences with officials
in charge of writing and enforcing regulations and
disposing of individual cases. In a great many of
these instances, regulations were amended as a con-
sequence of the staff discussions. Another feature
of this single watchdog committee,...has been to give
the administrative agencies a constant and receptive
forum where problems and agency requirements could be
heard and discussed within the committee or with staff
experts. (p. 34-5)
Although the EQC does not claim to be a "watchdog committee"
of the type described above, it is instructive to note that a
process of consultation, recommendation and communication between
executive and legislative branch agencies does have a proper and
productive role to play within the 1imits of the separation of
powers doctrine. A legislative committee such as EQC may consult
with executive agencies and make recommendations with respect to
proposed regulations, procedures or actions in order "to insure
compliance with [legislative] intent;" and such recommendations
may often lead to revisions of those proposals; yet "undue inter-
ference" with the executive branch does not necessarily follow.
The EQC's hopes are that the promulgation of its guidelines will

facilitate the appropriate level of consultation and communication
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among the branches of government,
4. Summary.

The foregoing discussion has established. then, that the doctrine
of separation of powers encourages not simply the independence of
one branch of government from another, but rather controlled in-
dependence within a system of checks and balances; that the legis-
lature possesses particularly broad powers, and is entrusted with
an equally broad responsibility to oversee executive activities to
insure that legislative intent is adhered to; that the legislature
has a high degree of flexibility in developing methods and instru-
mentalities for the exercise of its powers and the supervision of
executive performance.

In this context, let us consider the present situation. Admin-
istrative and executive agencies are, with few exceptions, creatures
of statute. They are created by the legislature, their duties and
functions are defined by the legislature, and the power to perform
those functions is granted by the legislature. MEPA in particular
imposes on state agencies the responsibility to develop methods and
procedures which will contribute to the achievement of the goals
and policies of the Act. MEPA also established a legislative agency,
the Environmental Quality Council, to review and evaluate executive
performance and to make recommendations based on these evaluations,
Though an agency of this sort is relatively uncommon in state
government, there should be no doubt that it is a legitimate
instrumentality devised by the legislature to keep tabs on executive
performance. The Tegislature's responsibility to the people to see

that legislative intent is implemented allows no less.

-25-



The EQC in no way means to imply that, absent EQC guide-
lines, there would be an unconstitutional delegation of authority
to the executive branch without sufficient standards. The above
discussion is simply meant to indicate that, in considering
separation of powers issues with respect to legislative control
of executive agencies, the danger is generally conceived to be
too ljjgjg;supervision by the legislature, rather than too much.
In other words, the presumption is in favor of legislative super-
vision, and, in light of the broad flexibility of the legislative
process, that supervision may legitimately take many forms.

If the EQC's opinions and recommendations, issued pursuant
to the directives of MEPA, are at times in conflict with executive
attitudes, this airing of differences is exactly the sort of
communication between governmental agencies which the doctrine of
checks and balances requires,

In State ex rel Judge v. Legislative Finance Committee, supra,

at p. 1322 this Court quoted Mr. Justice Brandeis in Meyers v. U.S.,

272 U.S.52:

The doctrine of the separation of powers was adopted
by the convention of 1787 not to promote efficiency
but to preclude the exercise of arbitrary power. The
purpose was not to avoid friction, but, by means of
the inevitable friction incident to the distribution
of the governmental powers among three departments, to
save the people from autocracy. (Emphasis supplied)

To assert that opinions issued by the legislature or one of
its agencies constitute undue interference with the executive
branch and a violation of separation of powers, is to assert that

the executive branch ought to be completely free and independent of
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legislative control. To assert that a court's giving weight

to EQC opinions in judging agency compliance with MEPA con-
stitutes undue interference with the executive branch is to
call into question the very function of the judiciary, whose
responsibility is to act as a check on both the executive and
the legislative branches. EQC recommendations, are, after all,
based on the belief that the guidelines represent procedures
necessary for compliance with MEPA. It is hardly undue inter-
ference for a legislative agency to recommend that an executive
agency comply with the law, or to express this opinion to the
courts.

Such contentions are foreign to our system of government
and tend dangerously towards an improper concentration of power
in the executive branch. We do not mean to impute any improper
motives to those who, through honest concern for the efficient
operation of state government, have raised these issues. Never-
theless, it requires a much more direct interference with the
operations of the executive branch than the promulgation of guide-
Tines and the issuance of recommendations and reports, to justify
a finding that legislative monitoring, through the agency of the
Environmental Quality Council, is an unconstitutional violation
of separation of powers.

C. Granting Authority to the EQC to Promulgate Guidelines
is not An Improper Delegation of Legislative Power.

The final ground on which the Depaftment's argument might
be supported is that if, as the EQC contends, MEPA authorizes

the promulgation of guidelines, such authorization is an improper
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delegation of the legislative power., "The Legisiature may
not delegate a power to an interim committee which is ‘...
properly exercisable only by either the entire legislature
or an executive officer or agency...'" (Department’'s Reply

Brief, p. 13-14; quoting from State ex rel Judge v. lLegislative

Finance Committee, supra, at 8.) This argument might carry some

weight if the EQC claimed for its guidelines the binding effect
of statutes or regulations, or attempted to enforce them as such.
This is simply not the case.

As pointed out earlier, the guidelines were developed as a
device to evaluate agency activity in light of the policies and
requirements of MEPA. Typically, an agency action will be re-
viewed by the EQC staff, the extent of compliance with the guide-
lines is determined, and appropriate comments are made to the
agency. In this way, the guidelines not only make uniform and
systematic judgments possible for the EQC staff, but they also
provide assistance to the agencies in reshaping their procedures.
Since the guidelines represent EQC's judgment as to minimum re-
quirements for compliance with MEPA, it is natural for EQC to
encourage agencies to follow the guidelines.

In the course of commenting on EISs prepared by state agencies,
the EQC staff has pointed out to agencies those portions of their
EISs which in the judgment of the staff have failed to comply both
procedurally and substantively with MEPA and the standards out-
lined in the guidelines. On several occasions, the EQC staff has
recommended that deficient parts of the state agency EIS be redone.
Likewise, the EQC has on occasion suggested that because of serious
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deficiencies entire EISs be redone, However, in its inter-

action with the state agencies, the EQC staff has never taken

the position that with respect to EIS deficiencies it had the

authority to enforce its recommendations.

Several state agencies have expressed concern that the use
of mandatory language in the guidelines is meant to imply that
EQC has enforcement authority. This is not the case. Mandatory
language is used in order to express in the strongest possible
terms EQC's belief that compiiance with the procedural and sub-
stantive policies of MEPA requires adherence to the procedures
and interpretations set out in the guidelines. The guidelines
do not say, "An agency must do X in order to be permitted to
carry on its activities." Rather, the guidelines say, "An agency
must do X, in the judgment of the EQC, in order for its actions
to be in compliance with MEPA."

The guidelines represent, in other words, EQC's interpreta-
tion of the legisiative intent behind MEPA. The guidelines have
been developed in such a way that when they are followed, MEPA
is almost certainly satisfied (at least procedurally). But when
agency action departs substantially from the guidelines, compliance
with MEPA, in EQC's judgment, is doubtful. The guidelines, then,
are a device for appraising agency compliance with MEPA, An
agency action which departs substantially from the guidelines has
been appraised and found lacking,

The Department seems to be unable to understand that advisory
guidelines which represent the best judgment of the agency entrusted
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by Taw with the responsibility to oversee compliance with
MEPA, are entitled to careful consideration by both the
executive and judicial branches of government, even though
they do not have the binding effect of statutes or regulations.
Ultimately, of course, it is for the Courts to give the final
and authoritative interpretation to statutes, and to determine
the constitutionality of government activity. But the EQC
believes that the Courts are entitled to consider all relevant
evidence and opinions in making those determinations. The EQC
also believes that the Council's opinions are entitled to special
consideration because of its specific responsibility to monitor
compliance with MEPA. If an agency's actions depart substantially
from the requirements of the EQC guidelines, that agency should
bear the burden of showing that it has not violated MEPA.
CONCLUSION

For the reasons given above, the EQC prays the Court to find
that the Montana Environmental Quality Council is authorized by
MEPA to issue guidelines, that such guidelines do not constitute
a violation of the doctrine of separation of powers, and that the
guidelines are entitled to great weight in the Court's delibera-
tions in determining agency compliance with the Montana Environ-
mental Policy Act.

Respectfully submitted,

STEVEN J. PERLMUTTER

Attorney for Amicus Curjae

Montana Environmental Quality Council
Box 215 Capitol Station

Helena, MT 59601
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Mr. Justice Frank I. Haswell delivered the Opinion of the Courct.

This is an action by the Montana Wilderness Association
and the Gallatin Sportsmen's Association, Inc., for declaratory
and injunctive relief against a proposed subdivision development
in Gallatin County known as Beaver Creek South. The district court
of Lewis and Clark County entered summary judgment (1) that the
environmental impact statement on the proposed subdivision was void,
(2)ordering reinstatement of the prior sanitary restrictions on the
proposed subdivision, and (3) enjoining further development of the
proposed subdivision until the reimposed sanitary restrictions are
legally removed. One of the defendants and intervenor appeal.

Plaintiffs in the district court were the “>ntana Wilderness
Association, a Montana nonprofit corporatio. dedicated to the pro-
motion of wilderness areas and aiding environmental causes generally,
and Gallatin Sportsmen's Association, Inc., a Montana nonprofit cor-
poration organized for charitable, educational and scientific pur-
poses including the conservation of wildlife, wildlife habitat and
other natural resources.

Defendants are (1) the Board of Health and Environmental
Sciences and, (2) the Department of Health and Environmental Sciences
of the State of Montana. Intervenor Beaver Creek South, Inc. is
a Montana corporation and the developer of the proposed subdivision.
The Montana Environmental Quality Council, a statutory state agency,
appeared in the district court as amicus curiae.

Beaver Creek South is located ia ihe canyon of the West
Gallatin River adjacent to U.S. Highway 191 about seven miles south

of Meadow Village of Big Sky of Montana. Beaver Creek crosses a

portion of the property for about one-quarter mile along the north




side. The general area where the proposed subdivision ‘s loc. _ed
is a scenic mountain canyon area presently utilized as a wildlife
habitat and a grazing area for livestock. Beaver Creek supports a
salmonoid fishery. A two lane public highway, U.S. 191, runs
through the canyon.

The developer Beaver Creek South, Inc., hereinafter called
Beaver Creek, intends to subdivide aﬁproximately 95 acres into
75 lots for single-family and multi-family residences and a maxi-
mum of seven and one-half acres abutting U.S. Highway 191, for a
neighborhood commercial area. The development of the subdivision
is to be accomplished in two phases.

In 1973 Beaver Creek submitted to the Bozeman City-County
Planning Board its subdivision plat contempl-_ing Beaver Creek South
for approval by the board and the county commissioners as required
by sections 11-3859 through 11-3876, R.C.M. 1947, the Montana Sub-
division and Platting Act. In the spring of 1974 Beaver Creek filed
the subdivision plat and plans and specifications for a water supply
and sewer system with the Montana Department of Health and Environ-
mental Sciences (hereinafter called the Department) for review and
approval as required by sections 69-5001 through 69-5009, R.C.M.
1947, the Sanitation in Subdivisions Act. Section 69-5003 (2) (b)
provides that a subdivision plat may not be filed with the county
clerk and recorder until the Department has certified ''that it has
approved the plat and plans and specifications and the subdivision
is subject to no sanitary restriction'.

In April 1974 the Department circulated a "draft" environ-

mental impact statement on the proposed subdivision in order to

obtain comments on the proposal pursuant to section 69-6504(b) (3),




R.C.M. 1947, of the Montana Environmental Policy Act (MEPA).
Written comments were received and the Department issued its
"final' environmental impact statement in June 1974. The following
month plaintiff Associations commenced this action seeking a
permanent injunction against the Department's removal of sanitary
restrictions on the proposed Beaver Creek South. The Associations
alleged failure of compliance with subdivision laws, administrative
rules, Environmental Quality Council guidelines, and MEPA. The
district court issued a temporary restraining order and an order to
show cause. The Department and the Associations entered into a
stipulation vacating the show cause hearing and the Department re-
vised its final environmental impact statement, submitting a copy
to the district court in October 1974. This revised final environ-
mental impact statement is hereinafter called the Revised EIS.

Meanwhile, in September 1974, Beaver Creek was granted leave
to intervene. Motions to dismiss and briefs were filed, and on
February 11, 1975, the district court ordered the temporary restrain-
ing order be dissolved, and the Associations be given an opportunity
to file an amended complaint seeking a declaratory judgment on any
impact statement other than the one filed in June 1974. In its
memorandum and order, the district court found the Associations had
standing to sue a state agency, but the Department must be given an
opportunity to exercise its discretion and that an injunction would
lie "only after the Department has acted unlawfully'.

On February 14, 1975 the Department conditionally removed the
sanitary restrictions on Beaver Creek South.

On February 21, 1975, plaintiffs filed their second amended
complaint seeking: (1) declaratory judgment that the Revised EIS of

the Department was inadequate in law; (2) a permanent injunction
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prohibiting Beaver Creek from selling any of the lots cv fur. .er
developing\Beaver Creek South until compliance with the laws of
Montana was effected; and (3) a mandatory injunction ordering the
Department to reimpose sanitary restrictions on Beaver Creek South.

The focus of the second amended complaint is that the
Revised EIS does not comply with legal requirements of MEPA in
these particulars:

(1) The Revised EIS does not disclose that the Department used
to the fullest extent possible a systematic,interdisciplinary approach
‘as required by section 69-6504(b) (1), R.C.M. 1947.

(2) The Revised EIS does not include a detailed statement of
alternatives to the proposed action nor were such alternatives
studied, developed or described to the fullest extent possible as
required by section 69-6504(b)(3)(iii) and 69-6504(b)(4), R.C.M.
1947.

(3) The Revised EIS does not contain a detailed statement
of the relationship between local short-term uses of man's environ-
ment and the maintenance and enhancement of long-term productivity
as required by section 69-6504(b)(3)(iv), R.C.M. 1947.

(4) The Revised EIS does not include to the fullest extent
possible a detailed statement of the environmental impact of the
proposed subdivision as required by section 69-6504(b)(3)(i), R.C.M.
1947.

(5) The Revised EIS contains no adequate consideration of
thé full range of the economic and environmental costs and benefits
of the alternative actions available.

Defendants and intervenor filed motions to dismiss the second

amended complaint. This complaint was further amended; the Environ-

mental Quality Council was granted leave to file a brief as amicus




curiae; briefs were filed by all parties; and the matter was ch-
mitted to the district court for decision.

The district court considered the motions to dismiss as
motions for summary judgment under Rule 12(b)(6), M.R.Civ.P. and
considered matters outside the pleadings, principally interrdga-
tories and answers.

On August 29, 1975 the district court issued its opinion and
declaratory judgment. In substance the district court held the
plaintiffs have standing to prosecute this action, that the Revised
EIS does not meet statutory requirements in various particulars,
and plaintiffs are entitled to injunctive relief. Judgmént was
entered accordingly.

Defendant Department of Health and Environmental Sciences and
intervenor Beaver Creek South, Inc. appeal from the judgment.

The issues can be summarized in this fashion:

1) Do plaintiff Associations have standing to maintain this
action?

2) Does the Revised EIS satisfy the procedural requirements
of the Montana Environmental Policy Act (MEPA)?

3) Are plaintiff Associations entitled to injunctive relief?

Appellants challenge the standing of the Associations to
bring this suit. Appellants' arguments fall into three main cate-
gories: a) that the Associations have suffered no cognizable injury;
b) that any injury suffered or threatened is indistinguishable from
the injury to the public generally; and c¢) that neither MEPA, the
Montana Administrative Procedure Act, nor any other statute grants
standing to these Associations to sue agencies of the state.

Initially, the question of environmental standing under MEPA

is one of first impression in Montana. Therefore, the Associations



and amicus curiae have presented this Court with numerous aut] ,ri-
ties from other jurisdictions on the issue of environmental standing.
We have reviewed these authorities in detail. We find none are
controlling as to the question before us, but a brief review of such
authorities aids in the illumination of the determinative factors
regarding this issue.

The Associations urge this Court to adopt the rationale of
the federal courts in finding environmental standing because the
relevant portions of MEPA in issue here are patterned virtually
verbatim after corresponding portions of the National Environmental
Policy Act of 1969, 42 U.S.C. §§ 4321 through 4347, (NEPA).

In the federal courts, citizen challenges tc alleged illegal
agency action are often brought pursuant to the federal Administra-
tive Procedure Act, 5 U.S.C. §§ 701 through 706. The companion
cases of Association of Data Processing Service Organizations v.
Camp, 397 U.S. 150, 90 S.Ct. 827, 25 L ed 2d 184,188; and Barlow
v. Collins, 397 U.S. 159, 90 S.Ct. 832, 25 L ed 2d 192 (1970),
established the federal two-pronged test for standing to sue adminis-
trative agencies. The United States Supreme Court held that persons
have standing to obtain judicial review of federal agency action
ﬁnder the federal Administrative Procedure Act where they allege
that the challenged action causes them injury in fact and where the
alleged injury is to an interest "arguably within the zone of
interests to be protected or regulated" by the statutes that the
agencies are claimed to have violated.

Data Processing and Barlow did not concern environmental

matters, but such a case was presented in Sierra Club wv. Morton, 405

U.S. 727, 92 s.Ct. 1361, 31 L ed 2d 636, 641, (1972). 1In Sierra Club,




a conservation organization alleged its '"'special interest' in
conservation and sound management of public lands, and sued the
Secretary of the Interior for declaratory and injunctive relief
against the granting of approval or issuance of permits for commer-
cial exploitation of a national game refuge area in California.
Petitioner invoked the judicial review provisions of the federal
Administrative Procedure Act. The Supreme Court commenced its
discussion of standing with this statement:
"* % * Where the party does not rely on any specific
statute authorizing invocation of the judicial process,
the question of standing depends upon whether the party has
alleged such a 'personal stake in the outcome of the con-
troversy,' Baker v. Carr, 369 U.S. 186, 204, 7 L ed 2d 663,
678, 82 S.Ct. 691, as to ensure that 'the dispute sought
to be adjudicated will be presented in an adversary context
and in a form historically viewed as capab”™ of judicial
resolution.' Flast v. Cohen, 392 U.S. 83, 101, 20 L ed 2d
947, 962, 88 s.Ct. 1942. Where, however, Congress has
authorized public officials to perform certain functions
according to law, and has provided by statute for judicial
review of those actions under certain circumstances, the
inquiry as to standing must begin with a determination of
whether the statute in question authorizes review at the
behest of the plaintiff."
The Supreme Court held that petitioner lacked standing solely
because it did not sufficiently allege "injury in fact" to its
"individualized interests", that is, its individual members. Thus

the Court did not reach the question of whether petitioner satis-
fied the "zone of interest" test.

In United States v. Students Challenging Regulatory Agency
Procedures (SCRAP), 412 U.S. 669, 93 S.Ct. 2405, 37 L ed 2d 254,
269, (1973), proceedings were brought against the Interstate Commerce
Commission (ICC) to enjoin the enforcement of certain administra-
tive orders. Plaintiff organization alleged injury in that each of
its members used the natural resources in the area of their legal

residences for camping, hiking, fishing, sightseeing, and other
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recreational and aesthetic purposes. The alleged illegal acti--it;
was that the ICC failed to include with its orders a detailed en-
vironmental impact statement as required by NEPA. The Court found
the allegations of the complaint with respect to standing were
sufficient to withstand a motion to dismiss in the district court.

The Court also reiterated from Sierra Club that "injury in fact'" is

not confined to economic harm:

"k % * Rather, we explained [in Sierra Club)] : 'Aesthetic

and environmental well-being, like economic well-being,

are important ingredients in the quality of life in our
society, and the fact that particular environmental interests
are shared by the many rather than the few does not make them
less deserving of legal protection through the judicial
process.' * * * Consequently, neither the fact that the
appellees here claimed only a harm to their use and enjoy-
ment of the natural resources of the Washington area, nor

the fact that all those who use those resou. . ces suffered the
same harm, deprives them of standing."

It was undisputed that the "environmental interests'" asserted by
plaintiff were within the 'zone of interests" to be protected or
regulated by NEPA, the statute claimed to have been violated.

Sierra Club and SCRAP wunderscore the fact that in the federal

courts environmental standing has developed in the statutory context
of the federal Administrative Procedure Act.

The lower federal courts have, of course, followed the "injury
in fact" and '"zone of interest'" test. For example, in the Ninth
Circuit Court: National Forest Preservation Group v. Butz, 485 F.2d
408 (1973); Cady v. Morton, 8 ERC 1097, 527 F.2d 786 (1975); City
of Davis v. Coleman, 521 F.2d 661 (1975).

Here, the Associations also cite several cases from California
and Washington in support of their standing argument. The experience

in the state of Washington has some pertinence to our inquiry.

Washington's State Environmental Policy Act, Washington Revised Code,




Ch. 43.21C (1974) (SEPA), is also modeled after NEPA and has been
interpreted by the Washington courts in several cases. The leading
case as to standing is Leschi Improvement Council v. Washington State
Highway Commission, 84 Wash.2d 271, 525 P.2d 774, 786, (1974).
Washington's SEPA, like MEPA, contains no express provision for
judicial review at the behest of private parties. In Leschi peti-
tioners obtained review of a state highway commission's limited
access aﬁd design hearings and of the commission's environmental
impact statement, not pursuant to any statutory grant of standing,
but by way of certiorari in the stat's lower court. Petitioners
also sought an injunction. The Washington Supreme Court held the
petitioners had standing because they raised the question of whether
a nonjudicial administrative agency committed an i iegal act violative
of fundamental rights. An illegal act was said to be one which is
contrary to statutory authority. More important, the court held that
petitioners sufficiently alleged violation of a fundamental right
because of the language in SEPA that each person has a ''fundamental
and inalienable right to a healthful environment.'" Washington Revised
Code §43.21C.020(3). This section schematically corresponds to MEPA
section 69-6503(b), which recognizes that "each person shall be en-
titled to a healthful environment * * *. "

In Leschi four justices dissented. They objected to the
standing of petitioners because:

"% % * Judicial review of the administrative proceeding

involved, at the instance of persons standing in the

position of the appellants, is not authorized by any

statute or any doctrine of the common law, and there is

no suggestion that it is mandated by any provision of
the state or federal constitutions.'" (Emphasis supplied.)

Here, appellants suggest this Court follow certain Montana

cases in denying standing on the ground that the Associations lack

standing to_enjoin public officers from acting. This argument fails
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to distinguish between the separate questions of standinrg and -
injunctive relief. The particular issue of injunctions will be
treated separately hereinafter.

In Montana, the question of standing to sue government
agencies has arisen in the context of taxpayer and elector suits.
State ex rel. Mitchell v. District Court, 128 Mont. 325, 339, 275
P.2d 642, involved a complaint seeking to enjoin the secretary of
state from certifying nominees for election to a certain office.
This Court said:

"The complaint which the plaintiff * * * filed in

the district court shows that his only interest is

as a taxpaying, private citizen and prospective absentee
voter. It wholly fails to show that he will be injured
in_any property or civil right. Thus does [his] own
pleading show him to be without standing o. capacity to
invoke equitable cognizance of a purel - political question
* * % ' (Emphasis supplied.)

Holtz v. Babcock, 143 Mont. 341, 380, 390 P.2d 801, was an
action to enjoin the governor and other state officers from performing
an agreement regarding an airplane lease. It was held that plaintiff
lacked standing to sue as a citizen, resident, taxpayer and airplane
owner. On petition for rehearing the Court stated:

"* * * The only complaint a taxpayer can have is when

{the alleged state action] affects his pocketbook by

unlawfully increasing his taxes. Appellant here does

not allepe any particular injury which he personally
would suffer." (Emphasis supplied.)

In State ex rel. Conrad v. Managhan, 157 Mont. 335, 338

b4

485 P.2d 948, the Court summarily stated:

"¥ % % We hold that relators as affected taxpayers,
have standing to bring a declaratory judgment action
[against county assessors and the state board of equal-
ization] concerning a tax controversy * * *.'" (Emphasis
supplied.)
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Chovanak v. Matthews, 120 Mont. 520, 525-527, 188 P.2d
582, concerns an attack against the constitutionality of a statute
rather than a challenge to particular agency action. However, we
look to Chovanak for its general discussion of the principles of
standing. There the plaintiff sued the state board of equalization
for a declaratory judgment that a slot machine licensing act was
constitutionally void. Plaintiff alleged he was a resident, citizen,
taxpayer and elector of the county where the action was commenced.
We quote Chovanak for the sound rules of jurisprudence enunciated:

"It is by reason of the fact that it is only
judicial power that the courts possess, that they are
not permitted to decide mere differences of opinion
between citizens, or between citizens and the state, or
the administrative officials of the state, 2s to the
validity of statutes. * * *

"% % % The judicial power vested in the district
courts and the Supreme Court of Montana, by the pro-
visions of the Montana Constitution extend to such
'cases at law and in equity' as are within the judicial
cognizance of the state sovereignity. Article 8, secs.

3, 11. By 'cases' and 'controversies' within the judicial
power to determine, is meant real controversies and not
abstract differences of opinion or moot questions. Neither
federal nor state Constitution has granted such power.

A ok Kk

"The only interest of the appellant in the premises
appears to be that he is a resident, citizen, taxpayer and
elector of the county * * *, He asserts no legal right of
his that the said board has denied him, and sets forth no
wrong which they have done to him, or threatened to inflict
upon him,

"Appellant's complaint is in truth against the law,
not against the board of equalization. He represents no
organization that has been denied a slot machine license.
He seeks no license for himself. In fact it appears from
his complaint that slot machines, licensed or unlicensed,
are utterly anathema to him. There is no controversy
between him and the board of equalization.

e % %



"It is held in Montana, as it is held in the
United States Supreme Court, and by courts throughout
the nation, that a showing only of such interest in the
subject of the suit as the public generally has is not

sufficient to warrant the exercise of judicial power.
% % XY .

It is clear from these Montana cases that the following
factors constitute sufficient minimum criteria, as set forth in
a complaint, to establish standing to sue the state:
1) The complaining party must clearly allege past,
present or threatened injury to a property or civil right.
2) The alleged injury must be distinguishable from the
} injury to the public generally, but the injury need not be ex-
clusive to the complaining party.
3) The issue must represent a "case" or "controversy' as
! 1s within the judicial cognizarnce of the state sovereignty.
| With the foregoing criteria in mind, we hold plaintiff
Associations have standing to seek judicial review of the Department's
| actions under MEPA.
l First, the complaint alleges a threatened injury to a civil
‘ right of the Associations' members, that is, the '""inalienable * * *
right to a clean and healthful environment', Article II, Section 3,
1972 Montana Constitution. This constitutional provision, enacted in
recognition of the fact that Montana citizens' right to a clean and
healthful environment is on a parity with more traditional inalien-
able rights, certainly places the issue of unlawful environmental
degradation within the judicial cognizance.
| We have studied appellants' arguments that Article IX,
Section 1, 1972 Montana Constitution, states that the legislature
shall provide for the enforcement of the state's duty to "maintain
and improve a clean and healthful environment in Montana'', and the
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legislature shall provide for "adequate remedies' to protect it.
We have studied the Constitutional Convention minutes surrounding
Article IX and are aware the intent of the delegation was for the
legislature to act pursuant to Article IX. But, we cannot ignore
the bare fact that the legislature has not given effect to the -
Article IX, Section 1 mandate over a period of years. Moreover,
the declaration of rights in Article 11, the Article dealing with
citizens' fundamental rights, gives '""All persons' in Montana a
sufficient interest in the Montana environment to enable them to
bring an action based on those rights, provided they satisfy  the
other criteria set forth.

Intervenors urge this Court to consider the lengthy dissent
in the Washington Leschi case as persuasive autho. .ty that the
plaintiff Associations lack standing. The portion of that dissent
relied upon, deals with the proposition the petitioners there came
under no statutory grant of standing and were therefore excluded
from the courts in a SEPA case. However, that dissent actually
supports our holding here. The dissent assails the purported
statutory creation of a '""fundamental right'" in SEPA upon which
standing may be founded, and argues that a fundamental right can
only be derived from the fundamental law. We concur and find an
inalienable, or fundamental, right was created in our fundamental
law, Article II, Section 3, 1972 Montana Constitutiom.

Second, the complaint alleges on its face an injury to the
Associations which is distinguishable from the injury to the
general public. When the plaintiffs do not rely on any statutory
grant of standing, as here, courts must look to the nature of the

whether
interests of plaintiffs to determine/plaintiffs are in a position

to represent a ''personal stake in the outcome of the controversy"
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ensuring an "adversary context" for judicial review. Sierra Ciub
v. Morton, supra; Chovanak v. Matthews, supra. Both Associations
allege, in effect, that they are relatively large, permanent,
nonprofit corporations dedicated to the preservation and enhance-
ment of wilderness, natural resources, wildlife and associated concerns.
Both Associations allege substantial use of the public lands ad-
jacent to Beaver Creek South by their members for various recrea-
tional purposes. The Gallatin Sportsmen's Association contributed
to the Department's Revised EIS by way of written comments to the
draft environmental impact statement. These facts are sufficient

to permit the Associations to complain of alleged illegal state
action resulting in damage to the environment.

Third, there can be no doubt that un) .+ful environmental
degradation is within the judicial cognizance of the state sover-
eignty. The constitutional provisions heretofore discussed and
- MEPA itself unequivocably demonstrate the state's recognition of
environmental rights and duties in Montana. The courts of the state
are open to every person for the remedy of lawfully cognizable in-
juries. Article II, Section 16, 1972 Montana Constitution; Section
93-2203, R.C.M. 1947.

Finally, we reiterate these Associations are citizen groups
seeking to compel a state agency to perform its duties according
to law. This concept is novel in Montana only insofar as it is
raised here in the context of tﬁe state's explicit environmental
policy. Were the Associations denied access to the courts for the
purpose of raising the issue of illegal state action under MEPA,
the foregoing constitutional provisions and MEPA would be rendered

useless verbiage, stating rights without remedies, and leaving the
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state with no checks on its powers and duties under that act.
Thé statutory functions of state agencies under MEPA cannot be left
unchecked simply because the potential mischief of agency default
in its duties may affect the interests of citizens without the
Associations' membership. United States v. SCRAP, supra.

The second major issue concerns the adequacy of the
Revised EIS filed by the Department on the Beaver Creek South
subdivision.

has

Throughout the argument Beaver Creek/maintained that MEPA
has no bearing upon the Department's review of the proposed sub-
division plat and an environmental impact statement is not required.
If such statement is required, then Beaver Creek allies itself with
the Department's position. The Department concedes that an
environmental impact statement is required, but contends its
responsibilities under MEPA are circumscribed by other statutory
authority. In both Beaver Creek's and the Department's arguments,
the thrust is that subdivision review has been comprehensively
provided for in two acts hereinbefore cited: the Subdivision and
Platting Act and the Sanitation in Subdivisions Act. They aliege
the clear legislative intent of the Subdivision and Platting Act
is to place final subdivision approval authority in the hands of
local government (e.g., section 11-3866, R.C.M. 1947), and the
Department can interfere with town, city, or county subdivision
approval only to the extent of its particular expertise and authority
under the Sanitation In Subdivisions Act. Thus, they allege, if a
Department environmental impact statement is required, it need deal
in detail only with the environmental effects related to water

supply, sewage disposal, and solid waste disposal.

- 16 -



Montana's Environmental Policy Act was enacted in 197]
and is patterned after the National Environmental Policy Act.
It is a broadly worded policy enactment in response to growing
public concern over the innumerable forms of environmental degra-
dation occurring in modern society. The first two sections of

MEPA state:

"69-6502. Purpose of act. The purpose of this act is

to declare a state policy which will encourage productive
and enjoyable harmony between man and his environment;

to promote efforts which will prevent or eliminate damage
to the environment and biosphere and stimulate the health
and welfare of man; to enrich the understanding of the
ecological systems and natural resources important to the
state; and to establish an environmental quality council."

"69-6503. Declaration of state policy for the environment.
The legislative assembly, recognizing the profound impact

of man's activity on the interrelations of 11 components

of the natural environment, particularly the profound influ-
ences of population growth, high-density urbanization,
industrial expansion, resource exploitation, and new and
expanding technological advances and recognizing further the
critical importance of restoring and maintaining environ-
mental quality to the overall welfare and development of man,
declares that it is the continuing policy of the state of
Montana, in co-operation with the federal government and local
governments, and other concerned public and private organi-
zations, to use all practicable means and measures, including
financial and technical assistance, in a manner calculated to
foster and promote the general welfare, to create and maintain
conditions under which man and nature can coexist in pro-
ductive harmony, and fulfill the social, economic, and other
requirements of present and future generations of Montanans.

"(a) 1In order to carry out the policy set forth
in this act, it is the continuing responsibility of
the state of Montana to use all practicable means, con-
sistent with other essential considerations of state policy,
to improve and co-ordinate state plans, functions, programs,
and resources to the end that the state may ---

"(1) fulfill the responsibilities of each genera-
tion as trustee of the environment for succeeding genera-
tions;

"(2) assure for all Montanans safe, healthful,
productive, and esthetically and culturally pleasing
surroundings;



""(3) attain the widest range of beneficial uses
of the environment without degradation, risk to health
or safety, or other undesirable or unintended consequences;

'""(4) preserve important historic, cultural, and
natural aspects of our unique heritage, and maintain,
wherever possible, an environment which supports diversity
and variety of individual choice;

"(5) achieve a balance between population and
resource use which will permit high standards of living
and a wide sharing of life's amenities; and

""(6) enhance the quality of renewable resources and
approach the maximum attainable recycling of depletable
resources.

""(b) The legislative assembly recognizes that each
person shall be entitled to a healthful environment and that
each person has a responsibility to contrlbute to the pre-
servation and enhancement of the environment.'

These sections unequivocably express the intent of the Montana
legislature regarding environmental policy.

But MEPA does more than express lofty policies which want
for any means of legislative or agency implementation. Section 69-
6504, R.C.M. 1947, contains '"General directions to state agencies"

and provides:

"The legislative assembly authorizes and directs that
to the fullest extent possible.

"(a) The policies, regulations, and laws of the
state shall be interpreted and administered in accordance
with the policies set forth in this act, and

"(b) all agencies of the state shall

"(1) utilize a systematic, interdisciplinary
approach which will insure the integrated use of the natural
and social sciences and the environmental design arts in
planning and in decision making which may have an impact on
man's environment;

'""(2) 1identify and develop methods and procedures,
which will insure that presently unquantified environmental
amenities and values may be given appropriate consideration
in decision making along with economic and technical con-
siderations;
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"(3) include in every recommendation or report
on propnsals for projects, programs, legislation and
other major actions of state government significantly
affecting the quality of the human environment, a detailed
statement on --- ’

"(i) the environmental impact of the pro-
posed action,

"(ii) any adverse environmental effects which
cannot be avoided should the proposal be implemented,

"(iii) alternatives to the proposed action,

"(iv) the relationship between local short-
term uses of man's environment and the maintenance and
enhancement of long-term productivity, and

"(v) any irreversible and irretrievable
commitments of resources which would be involved in the
proposed action should it be implemented.

"Prior to making any detailed stateme :, the responsible
state official shall consult with and cbtain the comments
of any state agency which has jurisdiction by law or special
expertise with respect to any environmental impact in-
volved. Copies of such statement and the comments and views
of the appropriate state, federal, and local agencies,
which are authorized to develop and enforce environmental
standards, shall be made available to the governor, the
environmental quality council and to the public, and shall

accompany the proposal through the existing agency review
processes. * * *'

The "detailed statement'" described by subsection (b)(3) is
referred to as the environmental impact statement, or EIS.

Appellants emphasize that the Subdivision and Platting Act
was passed two years after MEPA, and this circumstance expresses a
legislative intent that local review of environmental factors,
particularly under sections 11-3863 and 11-3866, R.C.M. 1947, ob-
viates the necessity for Departmental review. Such an interpreta-

ticn, hewever, conflicts with the termc ¢Z MEPA, in section 69-6507,

(2

R.C.M. 1947;:

"The policies and goals set forth in this act are
supplementary to those set forth in existing authoriza-

tions ot all boards, commissions, and agencies of the
state."
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Had the legislature intended local veview o rootace the rigo as
review required by responsible statc agencices, o covld castly havo
so stated. The existing statutes evince a legislative intent that
subdivision decisions be made at the local planning level based
upon factors with an essentially local impact, and that state in-
volvement triggers a comprehensive review of tie cnvironmental
consequences of such decisions which may be ci regional or stat:-
wide importance.

An illustration of this interpretaticn . provided by a
comparison of the provisions of MEPA, hereinlciaye set forth,
with certain provisions of the Subdivision and Pistiing Act. The
statement of policy in the Subdivision and Platting Act contains
a mandate to '"'require development in bharmony ith the natural en-
vironment', section 11-3860, R.C.M. 1947. <o« ovom 11-3863(1),
R.C.M. 1947, requires local governing bodics to adort regulations
and enforcement measures for, inter alia, "the avoidance of subdivi-
sion which would involve unnecessary envivornmental degradation * % * '
Subsection (2) requires the department of cowminily affairs to
prescribe minimum requirements for ileczl vovornmene subdivision
regulations, including "criteria for the coutert oi the eaviron-
mental assessment required by this act.'" Subsection (3) provides
that this "environmental assessment’ must be submitted to the govern~
ing body by the subdivider. Subseciion (4} deszceribes the environ-
mental assessment which emphasizes vesecavehr an o water, sewage,
soil and local services. While these factors may be among the more
significant immediate environmental problems creaited by a sub-

division, an assessment of them does not approuach the scope of

the inquiry required by MEPA section 69-6504, K.i3.M. 1947,




Furthermore, there is no irreconcilable repugnancv tet: cn
these acts which would render either the Subdivision and Platting

Act or MEPA a nullity. It is suggested the district court's

judgment leads to the proposition that the Department could '"veto"
a local subdivision approval solely on the basis of its EIS ---
in direct contravention of the intent of the Subdivision and
Platting Act. While this '"veto'" prospect is feasible, two points
are disregarded by the argument. First, MEPA was enacted to
mitigate environmental degradation '"to the fullest extent possible'.
Second, MEPA does not call for a halt to all further development;
its express direction to agencies is to '"utilize a systematic,
interdisciplinary approach” to foster sound environmental planning
and decision making. A state agency acting p rsuant to this
directive does not invoke the specter of state government vetoing
viable local decisions. The concurrent functions of local and state
governments with respect to environmental decisions serve to enhance
the environmental policy expressed in all of the statutes here
considered, that action be taken only upon the basis of well-informed
decisions.

Thus, the statutes must be read together as creating a
complementary scheme of environmental protection. As stated in
Fletcher v. Paige, 124 Mont. 114, 119, 220 P.2d 484:

"The general rule is that for a subsequent

statute to repeal a former statute by implication,

the previous statute must be wholly inconsistent and

incompatible with it. United States v. 196 Buffalo

Robes, 1 Mont. 489, approved in London Guaranty (

Accident Co. v. Industrial Accident Board, 82 Mont.

304, 309, 266 Pac. 1103, 1105. The court in the latter

case continued: 'The presumption is that the Legislature

passes a law with deliberation and with a full knowledge
of all existing ones on the same subject, and does not

intend to interfere with or abrogate a former law relating
to the same matter unless the repugnancy between the two is

irreconcilable.'"
See: City of Billings v. Smith, 158 Mont. 197, 490 P.2d 221;
State ex rel. Esgar v. District Court, 56 Mont. 464, 185 P. 157.
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Support for our interpretation of the scope of MEPA is found
in a leading federal case interpreting the NEPA. In Caivert Cliffs'
Coordinating Committee, Inc. v. United States Atomic Energy Commis-
sion, 449 F.2d 1109, 1112, 17 ALR Fed 1 (b.C.Cir. 1971), regulations
proposed by the Atomic Energy Commission (AEC) were challenged on
the basis that the proposed regulations did not adequately provide
for consideration of all environmental factors as mandated by NEPA.
The AEC argued that its authority extended only to nuclear related
matters and that it was prohibited from independently evaluating
and balancing environmental factors which were considered and certi-

fied by other federal agencies. The Calvert Cliffs' court found the

AEC's interpretation of NEPA unduly restricted, stating:

"NEPA * * * makes environmental protectior. . part

of the mandate of every federal agency and department.

The Atomic Energy Commission, for excauple, had contin-

ually asserted prior to NEPA, that it had no statutory

authority to concern itself with the adverse environmental

effects of its actions. Now however, its hands are no
longer tied. It is not only permitted, but compelled, to
take environmental values into account."

The district court was correct in treating MEPA as the
controlling stactute in this case.

The district court held the Revised EIS does not comply
procedurally with MEPA on eight separate grounds. The court expressly
declined to venture into a review of the substantive merits of the
Department's reasoning and conclusions.

A preliminary question is the inquiry into the proper scope
of review of the Revised EIS by the courts. Because MEPA is modeled
after NEPA, it is appropriate to look to the federal interpretation
of NEPA. This Court follows the rule found in Ancient Order of
Hiberians v. Sparrow, 29 Mont. 132, 135, 74 P. 197:

"'* % % that the construction put upon statutes by the

courts of the state from which they are borrowed is
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entitled to respectful consideration, and * * * cnly
strong reasons will warrant a departure from it.'"

Again, in State v. King Colony Ranch, 137 Mont. 145, 151, 350

P.2d 841:

"The State Board of Equalization was and is

warranted in following the Federal interpretation of

the language which the Legislature of this state adopted

from the Act of Congress."

See: Cahill-Mooney Construction Co. v. Ayers, 140 Mont. 464,
373 P.2d 703; Roberts v. Roberts, 135 Mont. 149, 338 P.2d 719;
Lowe v. Root, 166 Mont. 150, 531 P.2d 674, 32 St.Rep. 122.

In determining the proper scope of judicial review of
environmental impact statements under NEPA, the federal courts have
framed the question in terms of whether NEPA is merely a procedural
statute or whether it is a substantive statu*. creating substantive
duties reviewable by the courts. See Note:  The Least Adverse
Alternative Approach to Substantive Review under NEPA, 88 Harvard
Law Review 735 (1975). However because the district court ruled
on procedural grounds, we limit our inquiry to procedural matters.

The United States Supreme Court recently stated in Aberdeen
& Rockfish R.R.Co. v. SCRAP, 422 U.S. 289, 95 S.Ct. 2336, 45 L ed
2d 191, 215 (1975):

"% % % NEPA does create a discreet procedural
obligation on government agencies to give written
consideration of environmental issues in connection
with certain major federal actions * * % "

In Calvert Cliffs', supra, (449 F.2d 1109, 1115), the

District of Columbia Court of Appeals stated:

"% % * But if the decision was reached procedurally
without individualized consideration and balancing of
environmental factors---conducted fully and in good

faith---it is the responsibility of the courts to reverse.
* ok K"
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The Ninth Circuit Court of Appeals firmly bases its
reviewing standard on the federal Administrative Procedure Act.
Lathan v. Brinegar, 506 F.2d 677 (1974); Cady v. Morton, 527
F.2d 786 (1975); Trout Unlimited v. Morton, 509 F.2d 1276, 1282,

1283 (1974). 1In Trout Unlimited the court expanded on its explan-

ation:

"The 'without observance of procedure required
by law' §706(2) (D) standard, however, is less helpful

in reviewing the sufficiency of an EIS than one might
wish * * *,

"k ok %

"It follows, therefore, that in determining
whether the appellees prepared an adequate EIS we
will be guided in large part by 'procedural rules'
rooted in case law. * * * All such rules should be
designed so as to assure that the EIS serves sub-
stantially the two basic purposes for which it was
designed. That is, in our opinion an EIS is in
compliance with NEPA when its form, content and
preparation substantially (1) provide decision-makers
with an environmental disclosure sufficiently detailed
to aid in the substantive decision whether to proceed
with the project in the light of its environmental
consequences, and (2) make available to the public,
information of the proposed project's environmental
impact and encourage public participation in the
development of that information."

We are also mindful that the policies set forth in section
69-6503, R.C.M. 1947, are to be implemented by state agencies in
accordance with sections 69-6504(a) and 69-6507, R.C.M. 1947.

In light of the foregoing, the scope of judicial review of
the Revised EIS in this case is limited to a consideration of
whether the Department provided a sufficiently detailed consideration
and balancing of environmental factors which will ensure that the
procedure followed will give effect to the policies of MEPA, aid
the Department in decision making, and publicize the environmental

impact of its action.
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We will consider each factor of the Revised EIS found
legally deficient by the district court in the sequence set torth
in its opinion.

The district court held the Department failed to include
in the Revised EIS anything rising to the dignity of an economic
analysis, as required by MEPA and by House Joint Resolution No. 73,
approved March 16, 1974. A joint resolution is not binding as
law on this Court, but we give it consideration as a clear mani-
festation of the legislative construction of MEPA. State v. Toomey,
135 Mont. 35, 335 P.2d 1051; State ex rel. Jones v. Erickson, 75
Mont. 429, 244 P. 287. House Joint Resolution No. 73 states in

relevant part:

"WHEREAS, it is a matter of serious mncern to
the legislature that this enactment [MEPA] be fully
implemented in all respects,

'""NOW, THEREFORE, BE IT RESOLVED * * *

"That all agencies of state government are
hereby direct2d to achieve forthwith the full im-
plementation of the Montana Environmental Policy
Act including the economic analysis requirements of
sections 69-6504 through 69-6514 * * * and

"k % % that economic analysis shall accompany envir-
Oofnmental impact statements as required by the fore-
going sections of the act and shall encompass an analysis
of the costs and benefits to whomsoever they may accrue,
including considerations of employment, income, investment,
energy, the social costs and benefits of growth, oppor-
tunity costs, and the distribution effects * * * "
With the exception of a discussion of educational costs, the
Revised EIS contains scant economic analysis. The Department
seeks to explain this away with a reference to the function of local
governing bodies in compiling economic data, and states it would
be a duplication of effort for the Department to so engage itself.

Earlier in this opinion we discussed this attempt to circumvent

the intent of MEPA as expressed by the legislature---in this instance
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as recently as 1974. The Department may not abdicate its duties
under MEPA to local governments.

The cost-benefit analysis required by MEPA, as construed
by the legislature, encompasses a broad consideration of several
factors categorized in House Joint Resolution No. 73, approved
March 16, 1974. A reasonsonable cost-benefit economic analysis
undertaken pursuant to these criteria would, in effect, accomplish
most of the purposes sought to be served by an environmental impact
statement. Here, for example, the Revised EIS asserts that
Beaver Creek South will provide necessary housing for many em-
ployees at nearby Big Sky of Montana. This comment, however, is
not accompanied by any data to support the conclusion that Big Sky
employees could afford, or would desire, to live at Beaver Creek
South. In other words, the Revised EIS does not consider or
disclose the approximate costs of the residential units, the
average incomes of Big Sky employees, or even the likelihood that
this projected housing use will come to pass. Such data is con-
templated by MEPA.

The Department clearly ignored its duties to provide an
economic analysis in its Revised EIS, as the district court found.
Also the cooperative inter and intra-governmental approach fostered
by MEPA section 69-6503, R.C.M. 1947, should encourage the free
exchange of data compiled by local and state agencies; if the local
government prepares an economic analysis, such could be incorporated
as part of the Department's environmental impact statement.

The gist of the Revised EIS, p.23, with respect to
aesthetic considerations is demonstrated by its comments on visual

impact:
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"A visual impact would certainly result from the
proposed development. The severity of this visual
impact is purely speculation, and the desirability is
a matter of personal aesthetic values.

Ty % %

"¥ ¥ * Any development, including the proposed Beaver

Creek South, placed within this scenic canyon setting

would be considered aesthetically offensive by a

majority of people."

Again, the Revised EIS, p. 24, affirms that visual impact is a
matter of "speculation' because "Economists have not developed an
acceptable process to place an economic valuation on such intangibles
as aesthetics.”

This latter comment betrays a fundamental weakness of the
Department's approach to its responsibilities under MEPA. In
decrying the absence of a precise quantitativ= or qualitative
measure, the Department ignores the recognition of this variable

factor in section 69-6504(b)(2), as one which must ''be given

appropriate consideration in decision making along with economic

and technical considerations'. (Emphasis supplied). Under section
69-6504(b) (3) (1), the Department is required to prepare a detailed
statement on '"the environmental impact of the proposed action'" and
visual impact falls within the meaning of this subsection. There is
no detailed description of the design of the proposed residential
units, the compatability of the architecture with the surrounding
landscape, the obstruction or availability of views, or the relation-
ship of the open spaces to these factors. The Revised EIS comments
in this regard are not sufficiently detailed under any standard
conceivable to give meaning to the act or inform decision makers and

the public of the probable aesthetic consequences of the development.
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Section 69-6504(b)(3)(iii), R.C.M. 1947, requires an
environmental impact statement to contain "alternatives to the
proposed action'. Section 69-6504(b) (4), R.C.M. 1947, requires
agencies to '"'study, develop and describe appropriate alternatives
to recommended courses of action in any proposal which involves
unresolved conflicts concerning alternative uses of available re-
sources'. The latter section appears to be operable whether or
not an environmental impact statement is prepared. Trinity
Episcopal School Corporation v. Romney, 8 ERC 1033, 523 F.2d 88,
(2d Cir. 1975). The district court correctly concluded the sub-
section (b)(4) description is to be included in a subséction (b) (3)
environmental impact statement.

However, the district court erred in its opinion that
discussion of alternatives in the Revised EIS is '"patently inade-
quate''. The district court merely viewed the last two pages of
the Revised EIS under the "Alternatives'" heading, wherein various
alternatives are essentially stated as conclusions. This review
ignores the reasonable discussion of alternatives contained in
other portions of the Revised EIS regarding such factors as water
supply, wastewater, and police and fire protection. As stated
by the Ninth Circuit Court of Appeals in Life of the Land v.
Brinegar, 485 F.2d 460, 472 (1973):

"NEPA's 'alternatives' discussion is subject to a con-

struction of reasonableness. * * * Certainly, the statute

should not be employed as a crutch for chronic faultfinding.

Accordingly, there is no need for an EIS to consider an

alternative whose effect cannot be reasonably ascertained,

and whose implementation is deemed remote and speculative."

The discussion of alternatives in the Revised EIS viewed in
its entirety is sufficiently detailed to comply with the procedural

requirements of MEPA.
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The Revised EIS contains feproductions of lengthy commente
from the state Department of Fish and Game and the Gallatin
Sportsmen's Association regarding impact of the proposed develop-
ment on wildlife in the Gallatin Canyon. Other comments are also
mentioned. All of the comments indicated that an adverse environ-
mental effect on wildlife could not be avoided if the proposal
were to be implemented. Section 69-6504(b)(3)(ii), R.C.M. 1947,

The Revised EIS, p. 28, rather than dealing with a consideration
of these adverse effects, contains a protracted discussion of the
legislative history of the Subdivision and Platting Act and the
local levél hearings on the instant plat proposal, and concludes
by stating: |
"Therefore, there is an opportuni-y to effect
rejection or revision of a subdivision for environ-

mental reasons at the county level. This would appear

to satisfy the spirit in which the Montana Environmental

Policy Act was enacted."

We find this justification forvinaction and ad hoc agency
"legislating'" to be inappropriate in an environmental impact state-
ment., The Department's responsibility in pursuing its duties
under MEPA is to consider all relevant environmental values along
with other factors and come to a conclusion with regard to them.
Although we do not suggest the Department has the internal resources
and expertise with which to expand upon or refute the wildlife
comments received from outside sources, we do hold it is within the
Department's province under MEPA to reach its decision based upon
a procedure which encompasses a consideration and balancing of
environmental factors. The district court was correct in holding
that the mere transmittal of comments adverse to the proposal is

insufficient.



The department of Highways commented on the effect of the
proposed subdivision with respect to traffic flow on U.S. Highway
191. The Department of Highways states the Beaver Creek South
Subdivision "will generate a large amount of traffic", citing
figures, and states this increased volume "will not warrant the
construction of a four lane facility in this vicinity." Several
challenging comments call for more detailed and accurate informa-
tion, but the Revised EIS, at p. 33, states the Department of
Highways reaffirms its statement and on that basis says:

"* % * Beaver Creek South would not be the development
that would make reconstruction [of the highway] neces-

sary."

The district court found this portion of the Revised EIS
lacking because the treatment of highways w- "incomplete', there
was no discussion of the effect of future highway construction,
and also no discussion of cumulative social, economic and environ-
mental impacts of continued development in the Gallatin Canyon.

We believe the highway discussion is procedurally adequate
and that the district court's opinion on this point requires an
unwarranted clairvoyance on the part of the Department. In
contradistinction to the wildlife discussion where the agency
with the greatest expertise in the field (Department of Fish and
Game) raised serious adverse questions which were not addressed,
here the Department is justified in relying on the Department of
Highways projections for future traffic flow. The pﬁblished comments
and accompanying discussion demonstrate é reasonable consideration
and balancing of environmental factors.

Comments of Montana Power Company in the Revised EIS
indicate to the Department that the company would have '"no

problem” in supplying the electricity needs of the proposed sub-
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division, and that this capacity could be met with present trans-
mission lines. The Revised EIS notes at p. 36, that the proposed
subdivision "would be a contributing factor toward any future
necessity for additional service." The adverse comments to this in
the Revised EIS concentrate on the issue of whether or not Montana
Power Company is counting on the use of a proposed new power line
into the canyon from the west. The Department's conclusion does
not dispute the information provided it by the power company.
The district court held that this analysis is superficial at best.

The energy needs of the Gallatin Canyon with respect to
Beaver Creek South, and future development, are sufficiently con-
sidered and balanced in the Revised EIS. The Department, through
its inclusion in the Revised EIS of conflicting comments, cannot
be expected to provide detail beyond that which is reasonably
foreseeable. The Department reasonably concluded the proposed
development would contribute to the total power needs of the area
and to any future necessity for additional service. This con-
stitutes procedural compliance with MEPA in that the Departmental
decision makers are made aware of the environmental consequences
regarding energy, and the same information is made available to
other branches of government and the public. Trout Unlimited v.
Morton, 509 F.2d 1276.

The district court held that the "actual necessity" for
the proposed subdivision must be analyzed. As the appellants
correctly point out, there is no pfovision in MEPA which requires
a study of necessity. Therefore,‘the district court's opinion on
this point is erroneous.

We point out, however, the necessity of the projéct was
gratuitously introduced into the Revised EIS by the Department

in order to publishtherein a letter by Big Sky of Montana, Inc.
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which suggests that the Beaver Creek South subdivision will
alleviate a housing shortage for employees at Big Sky. 1In response
to several challenging comments received by the Department, the
Revised EIS then reverses its earlier position by stating that the
objections may be valid, but they have no bearing on whether or not
to approve the plat.

This turnabout of the Department within the Revised EIS
evidences an attitude that an environmental impact statement is
simply window dressing to pacify opponents of the Department's actions.
MEPA was not enacted to provide the government and public with project
justifications by state agencies. We hold that if the Department deems
the necessity of the development to be a critical factor in its
analysis of the impact of the proposed subdivision, then it is bound
at least to make a réas;nable consideration of the necessity of the
project in light of the reasonable objections made to the necessity
premise.

The district court held that cumulative impacts must be
discussed in greater detail. The Revised EIS contains a detailed
analysis of the cumulative impact of increasing the nutrient load
in the Gallatin River from the subdivision's domestic water sources.

No other cumulative impacts are discussed in the same portion of

the Revised EIS. However, the Revised EIS as a whole contains several
references to anticipated future environmental impacts in the vicinity,
and a reasonably detailed summary of the pending comprehensive plan

for the Gallatin Canyon developed by the Gallatin Canyon Planning
Study Committee. This constitutes a sufficiently detailed consider-
ation and disclosure regarding ''the relationship between local short-
term uses of man's environment and the maintenance and enhancement of

long-term productivity'. Section 69-6504(b) (3) (iv), R.C.M. 1947.
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In summary, the Revised EIS is procedurally inadequate in its
analyses of economic costs and benefits, aesthetic considerations,
and wildlife factors. This holding is not to be construed as a
mandate for technical perfection; rather, we find simply that the
Revised EIS does not sufficiently consider and balance the full
range of environmental factors required under the terms of MEPA.

If the policy and purpose of MEPA are to have any practical meaning,
state agencies must perform their duties pursuant to the directives
contained in that Act.

Having found that the district court correctly declared the
Revised EIS to be procedurally inadequate and void, the final
question 1is whether plaintiff Associations are entitled to injunc-
tive relief as ordered by the district court.

The rule is well settled that injunction actions by private
parties against public officials must be based upon irreparable in-
jury and a clear showing of illegality. State ex rel. Keast v.
Krieg, 145 Mont. 521, 402 P.2d 405. Environmental damage as alleged
by the Associations is an injury within the scope of the judicial
cognizance. Furthermore, the preceding discussion indicates the
Revised EIS does not meet the minimum requirements of the law under
MEPA and is clearly illegal.

The Department and Beaver Creek allege an injunction 1is barred
by section 93-4203(4), R.C.M. 1947, which states:

"An injunction cannot bebgranted:

"k % %

"(4) to prevent the execution of a public statute,
by officers of the law, for the public benefit."



This argument overlooks the cases which hold that illegal
actions by public officials may be enjoined. In Larson v. The
State of Montana and the Department of Revenue, 166 Mont. 449,
534 P.2d 854, 32 St.Rep. 377, 384, this Court overruled the dicta
in Keast to the effect that an injunction against public officers
was banned by section 93-4203(4), stating:

"The preferable law is enunciated in

Hames v. City of Polson, 123 Mont. 469,

479, 215 P.2d 950, where it was held:

""'* * % public bodies and public officers
may be restrained by injunction from proceeding

in violation of the law, to the prejudice of the

public, or to the injury of individual rights
* k x 11

We affirm the district court holding that injunctive relief
is proper in this case.

The summary judgment is affirmed.

TueB Y WMuﬁQ_

Justice.
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Mr. Justice John Conway Harrison, concurring in part anc
dissenting in part:

I concur in the first two issues of the majority opinion.

I dissent on the third issue allowing plaintiff Associations
injunctive relief.

To allow the issuance of an injunction against a public
official the majority had to find the Revised EIS, in not meeting
the minimum requirements set forth in MEPA in three catagories
(economic analysis, aesthetic values, and wildlife) ,becomes so clearly
illegal as to come within the exceptions set forth in State ex rel.
Keast v. Krieg, 145 Mont. 521, 402 P.2d 405. I have searched in
vain to find such a statutory authority allowing th: courts of this
state to use injunctive powers in this manner.

A more complete factual background should have been con-
sidered by the majority, particularly as to the legal and economic
position of Beaver Creek South, Inc., the landowner. Beaver Creek
had to intervene to get into the action to protect its property
and may well be the victim of substantial injustice as a result of
the action of the district court and a further prolonging of the
cause by the majority opinion. Beaver Creek had no control whatsoever
over the course of the action nor over the Revised EIS under attack.
Beaver Creek merely owned the land it wanted to develop. Under the
law Beaver Creek could have subdivided the land into twenty acre tracts,
have erected large condominiums thereon, serviced them with wells and
septic tanks and thereby by-passed all the environmental roadblocks
that have stopped its development. Rather, Beaver Creek chose a
more responsible approach, and/szztto build a planned unit development

under section 11-3861(5), R.C.M. 1947,
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Thereafter there followed several years of administrative
and district court hearings. As to the use of the injunctive power
of the district court in the February 11, 1975 order and memorandum,
the district caourt denied injunctive relief because it could not
determine what action the Department would take. In so doing, the
court granted plaintiff Associations the right to seek further de-
claratory relief, but not injunctive relief. It would appear from
the February 11, 1975 order the court contemplated the Department
would thereafter do something. The Department did; it removed the
sanitary restrictions and the subdivision plat was filed. Six
months later the district court issued a mandatory injunction re-
quiring the Department to undo, what it had already allowed it to
do; No consideration seems to have been given to the hardships
of the property owner. The parties, particularly, should have been
able to rely on the district court's prior rulings as the law of
the case. To reverse itself, the district court placed the whole
development in jeopardy. The court shouid have declared the issue
moot, for an injunction should not issue to restrain an act already
committed. Bouma v. Bynum Irrigation Dist., 139 Mont. 360, 364 P.2d
47.

Here, the injunction granted against Beaver Creek is more
unusual for it has been restrained by private citizens from the full
use of its land that is fully authorized by the state and local
entities/ggfg jurisdiction over the matter, i.e., the Department
and the Gallatin County Commissioners. A member of the public,
without some special interest of his own, should not have a right to
restrain the use of private property in this manner. To allow it

makes property rights'useless.
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It should be noted that under Montana statutes, section
57-110, R.C.M. 1947, even if Beaver Creek were committing a public
nuisance on its land a private person could not bring an action
for abatement unless the public nuisance was injurious to him
as opposed to other members of the public. Here the claimed interests
of plaintiff Associations are no greater than the interests of the
public in connection with a public nuisance, and we Should give them
no greater rights. Montana law should be controlling and it is
unnecessary to look, as the district court did, to federal court

cases to reach its conclusions.

MEPA does not provide for a remedy through injunction.
The case involves the review of a subdivision, the sanitation
provisions of the Subdivision Act.do' not provide for injunctive
relief. Here no administrative hearing was required to be con-
ducted by the Department. This is not a "contested case" as
defined by the Montana Administrative Procedure Act, section 82-
4201 et seq., R.C.M. 1947. While section 82-4216, R.C.M. 1947,
provides for judicial review of contested cases, that section is
not applicable to the circumstances of the instant case.

In Leschi Improvement Council v. Washington State Hwy.
Com'n, 84 Wash.2d 271, 525 P.2d 774, 786, Judge Rosellini, in his
dissent, stated what I feel our position should be on this question

when he noted:

"It is my opinion that this court is neither
authorized by statute nor equipped by education,
experience or native endowment to review the 'ade-
quacy' of a document so dependent upon expertise as
an environmental impact statement. We can look to
see if serious consideration is given to all matters
set forth in the statute, but the decision whether
the consideration given is 'adequate' belongs with some
other agency of government. I think the legislature

-8 -
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intended that the Department of Ecology should have
the responsibility for such decisions. I am satisfied
it did nct intend to rest it in the courts. Had it
expressly done so, I would expect the court to view

it as an unconstitutional attempt to impose upon the
court a nonjudicial function."

I would deny injunctive relief.
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Mr. Justice Wesley Castles dissenting.

I dissent. 1 concur in Justice John Conway Harrison's
dissent on the third issue. I also dissent on the Court's ruling
on Issue No. 2 as to the legality of the Environmental Impact
Statement. The majority limits its consideration to whether the
Department sufficiently detailed the environmental factors. Theﬁ
it goes on to discuss a nebulous proposition that mere transmittal
of comments adverse to the proposal is insufficient. While the
opinion concludes that '"technical perfection' is not required,

it leaves me wondering what is required.

Y

Justice.
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IN THE SUPREME COURT OF THE STATE OF MONTANA .

No. 13179

THE MONTANA WILDERNESS ASSOCIATION,
bnd GALLATIN SPORTSMEN'S ASSOCIATION,

INC.,

Plaintiffs and Respondents,

S.

HE BOARD OF HEALTH AND ENVIRONMENTAL
CIENCES OF THE STATE OF MONTANA:

HE DEPARTMENT OF HEALTH AND ENVIRON
! ENTAL SCIENCES OF THE STATE OF
ONTANA,

Defendants and Appellants,
and

BEAVER CREEK SOUTH, INC., a corporation,

Intervenor and Appellant.

“@RETITION FOR REHEARING BY
BEAVER CREE ——INC.,

INTERVENOR AND APPELLANT

Appealed from the
DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
In and for the County of Lewis and Clark
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COMES NOW the Intervenor, Beaver Creek South, Inc.,

pursuant to Rule 34 of the Montana Rules of Appellate Civil

Procedure, and respectfully petitions the above-entitled
Court for a rehearing on the above-captioned matter on the
grounds and for the reasons that facts material to the
decision and questions decisive of the case submitted by
counsel were overlooked by the Court in rendering its
decision and that the decision is in conflict with express
statutes and controlling decisions to which the attention of
the Court was not directed, all of which is more fully set
forth and presented below.

I.

STANDING~--REMEDY

In its Opinion the majority of this Court has engaged

in obvious judicial legislation in ruling that plaintiffs

have standing to obtain a remedy by injunction for alleged
environmental harm in the face of explicit Constitutional
language in Section 1, Article IX, Montana Constitution of
1972, imposing upon the Legislature the responsibility of
enforcing the duty to protect the environment and of pro-

viding remedies therefor. Appellant submits that the

|

ajority has based the need to create a judicial remedy on
the mistaken premise that the Legislature has not acted
ursuant to said Constitutional directives.
In fact, the Legislature has acted to protect the
environment and provide remedies and on several frgnts. The

Subdivision and Platting Act itself, sections 11-3859 et

seq. took effect concurrently with the 1972 Constitution on

July 1, 1973, and guarantees a partial remedy to the citizensg

f this state through the requirements that all subdivisions
ndergo public hearings at the local level and that environ-

ental questions must be addressed. In 1974 and 1975 the

,’\;;‘k
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Legislature substantially amended and revised the Water
Pollution Act, sections 69-4801 et seq. which since 1971 had
contained a provision authorizing any person to protest a
violation of the Water Pollution Act to the Department of
Health and thus require an investigation and report by the
Department of Health. Likewise, the Sanitation in Sub-
divisions Act, sections 69-5001 et seq., was drastically
amended and revised in 1973 in all of its provisions and
carries a similar section authorizing a written complaint of
violation to be made to the Department. Both of the fore-
going acts are obviously intended to prevent degradation of
the water environment of the state and do provide a limited
administrative remedy to anyone aware of a violation of the
acts.

Perhaps the most significant remedy enacted by the
Legislature is that contained in the amendments to the Clean
Air Act in 1974 and 1975 which now provides at section 69-
3911 (8) that any person adversely affected by a decision of
the Department of Health and Environmental Sciences on an
application for aﬁ air emissions permit may demand a hearing
before the Board under the Montana Administrative Procedure
Act. Clearly, under the "zone of interest" rule adopted by
the majority, and as actually stated by the United States

Supreme Court“in its SCRAP’I decision (SCRAP v. U.S., 93

S.Ct. 2405, 37 L.Ed.2d 254) any person who breathes the air
of the State of Montana would be entitled to contest such a
permit. Query: Is it necessary and proper for this Court

to grant that same person a direct right to broad injunctive

relief when the Legislature acting under its Constitutional
andate has seen fit to require him to proceed administra-
tively under the Montana Administrative Procedure Act, with

nly indirect recourse to the courts by seeking review of
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the administrative decision?

In establishing its premise of legislative inaction,
the majority has apparently also overlooked the fact that
the 44th Legislature (1975) did act to pass a bill, S.B. 203
granting broad, direct standing to any person to intervene
in administrative proceedings where damage to the environ-
ment might be an issue and to sue public or private persons
or individuals for damaging the environment. The bill was
vetoed by the Governor because of Constitutional weaknesses
but clearly establishes legislative action to provide
remedies where environmental matters are concerned pursuant
to the Constitutional directives mentioned above. However,
the Court is obliged to recognize that in vetoing the bill
the Governor was also exercising Constitutional power vested
in him by the people of the state. 1In judicially creating
its own environmental remedial framework, the majority of
this Court has claimed for the Court a Constitutional
supremacy over the other two branches of government who have
already addressed the issue under far more legitimate
Constitutional authority. Intervenor respectfully submits
that the majority overlooked the significance of S.B. 203.

The 1972vConstitution became effective on July 1, 1973.
This action was filed by plaintiffs bn July 25, 1974,
approximately thirteen months later. During the intervening
period there had been one session of the Legislature which
was a prolonged one because of the many Constitutional
matters which needed to be addressed. The rights of the
parties should be determined as of the date this action was
instituted. In effect the majority Opinion has created a
broad and powerful judicial remedy when the framers of the

Constitution intended a legislative one, using as its

y
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rationale the fact that the Legislature failed to act on the
subject during the one legislative session which had trans-
pired at the time this action was commenced. Instead of the
Il "period of years of inaction" claimed by the majority
Opinion, it has in fact been only a period qf months.
Indeed, in less than two years after the 1972 Constitution
took effect the Legislature did pass a bill providing a
remedial structure for environmental issues which was
lawfully vetoed by the Governor. Intervenor has found no
authority, and the majority Opinion cites none, to the
effect that a two-year delay in giving effect to a Consti-
tutional directive which is'clearly.not1Se1f-eXecuting
justifies judicial legislation by this Court. The Court
should clearly leave the creation of a remedial structure to

the sound discretion of the Legislature.

II.

INJUNCTIVE RELIEF

This majority has affirmed the granting of a mandatory
"injunction against a state agency carrying out its statutory
duty. In doing so, the majority has acknowledged that no
express statute authorizes injunctive relief under the
circumstances, and thus the conclusion is forced that the
injunctive remedy authorized by the Opinion rests on»ghe
general injunction statutes set forth at sections 93-4201

et seq. In thus affirming the action below, the majority

has either overlooked the basic pleading requirements for
injunctive relief or should at least clarify those require-
ents for future litigants. The question at hand is what
allegations are necessary to obtain such injunctive relief
in view of the provisioﬂs of Rule 65, M.R.Civ.P., that the

procedure for granting restraining orders and temporary and

permanent injunctions shall be as provided by statute. The
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1 [istatutes provide that an injunction may be granted on the
2 lbasis of a verified complaint or on the basis of affidavits
% lsupmitted subsequent to the complaint. In this action the
4 linjunction was granted on the basis of the amended second
| 6 llamended complaint which contains only bare conclusions and
| 8 llstatements of opinion to the effect that Intervenor's
| VPdevelopment will irreparably damage the environment and that §
lw 8 lthe actions of the Department and Intervenor will cause ’
- 9 |lserious permanent and irreparable injury to plaintiffs and
‘ 10 |the environment. Nowhere are any facts alleged showing how \
| ;
‘ 11 |the environment will be damaged and nowhere is it made clear |
T 12 llhow the inadequacy of the EIS itself causes any damage to !
‘ 13 {the environment or to the plaintiffs.
| 14 Under prior practice such broad conclusions and opinionJ
| 15 |have been held insufficient to merit injunctive relief. As
‘ 16 ||stated in Emery v. Emery, 122 Mont. 201:
? 17 "Injunction is an equitable remedy and the pleadings
| therein must substantially conform to the statutory
, 18 requirements of good pleading. The complaint or
| affidavit must contain a statement of the material
19 facts essential to establish the applicant's right to
' the relief sought. . . . Irrespective of the nature of
‘ 20 the relief sought the applicant therefor must allege
the facts disclosing that he is entitled thereto. . . .
| 21 Such requirement is not met by statements of the legal
conc}usions of the pleader or of mere matters of
| 22 opinion, unsupported by specific facts sufficient to
| show the opinion to be well grounded. . . .
| 23
‘ e ® ®
24
| In 3 Bancroft's Code Pleading it is said: ‘The facts
26 entitling the plaintiff to injunctive relief, rather
than mere legal conclusions must be stated. Thus an
26 averment that the act in question will work great and
irreparable injury . . . or that he has no plain,
27 adequate and speedy remedy at law, is merely a legal
conclusion and wholly insufficient in the absence of
28 the facts from which it may be deduced.'"
29 Query: Can an individual obtain an injunction against
30 [lalleged environmental degradation under the remedy granted
31 |by this Court against any private party or state agency by
32 [merely alleging that the environment and his alleged use of
-5 -




that environment will be irreparably damaged without setting
forth facts demonstrating that result? Intervenor submits
that in affirming the mandatory injunction granted below the
majority has overlooked the sparceness of the allegations
upon which injunctive relief was granted and ought clearly
to rule whether or not an allegation stating generally that
the environment and the plaintiff will be irreparably

damaged is sufficient to obtain injunctive relief under

© ®© N o o » G D M

these circumstances. If it is not, Intervenor submits that

the decision below should be reversed.

[
o

What are the limits of the remedy authorized by the

.
®» K

majority? Are there any limits at all? No mention is made

of any need to show an irreparable injury as usually required JQ'Q

-
«*

for injunctive relief. A person need allege only a "past,

]
NS

present, or threatened injury" (Opinion, p.13), which

o
o o

apparently is no more than the requirement that he be

"aggrieved" under the Federal Administrative Procedure Act.

o]
~3

Clearly the injunctive relief authorized is not limited to

B
© ©

state agencies, but may be obtained against private citizens

and landowners as well, as has been done in this case. (At

N
(o)

least under the Administrative Procedure Act federal injunc-

]
P

tions are granted only to enjoin action by administrative

o T
a D

agencies within the context of administrative proceedings,

and are not authorized directly against private parties.)

DN
™

Since it seems obvious that some environmental degradation

M)
(o]

will result from any activity, any individual may thus

N
»

enjoin any activity with the mere showing that he will be RV

v D
o =

AN
affected by the ensuing environmental degradation in some (H\ﬁ{ﬂ

N
©

slight manner. Under the broad rule announced an individual ‘y\ ﬂf

“may very well be able to enjoin industrial activity anywhere D; \

A
o

in the state because air pollution is bound to occur as a

Q
o]

result thereof. Intervenor respectfully submits that the

()
n
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@ajority has overlooked the drastic consequences of the
remedy it has authorized and ought to reconsider its position
At page 34 of the Opinion, the majority states that the
argument with respect to section 93-4203(4) overlooks the
cases which hold that illegal action by public officials may
be enjoined. The majority then erroneously cites Larson V.

The State of Montana and Department of Revenue, 166 Mont.

449, 534 P.2d 854, 32 St.Rep. 377, 384. Larson clearly
holds only that there is no substantive difference between
an "appraisal" and a "tax," and that,tﬁe affected taxpayer
kmay enjoin an "illegal appraisal" as well'as an "illegal
tax" under the express language of section 84-4505 authorizirn
such an injunction. Only to that extent did it overrule the
prior, contrary holding of Keast v. Krieg, 145 Mont. 521,
402 P.24 405.

The reference in Larson to Hames v. Polson, 123 Mont.

469, 215 P.2d 950, is itself dictum and clearly inapplicable
to the issue raised by section 93-4203(4). There is nothing
to indicate that that section was ever called to the atten-
tion of the Hames court. And the Hames decision was followed
by the series of cases expressly relying upon section 93-
4203(4) as a ground for denying injunctive relief against

v
public officers. See: Jeffries Coal Co. v. IAB, 126 Mont.

411, 252 P.2d 1046; State ex rel. Mitchellvg, District

Court, 128 Mont. 325, 275 P.2d 642; Steele“¥. Board of

Railroad Commissioners, 144 Mont. 432, 397 P.2d 10l1; and

State ex rel. Lord §f/District Court, 154 Mont. 269, 463

/ 3
P.2d 323, as well as Keast y. Krieg, above. In most of

those decisions it was clearly alleged that the state

decisions section 934203 (4) was cited as a»gfound for deny-.

ing injunctive relief separate and distinct from the issue

official involved was acting illegally, and in each of those

g
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1 lof standing.
2 Especially see State ex rel. Mitchell v. District
S Court, above, which is most pertiﬁent, since obviously a
4 prospective voter ought to fall within a judicially cogniz-
b lable zone of interest when his franchise is defeated by the
6 [secretary of State illegally certifying certain candidates
7 |for election. Clearly the exercise of the franchise is as
8 llimportant as the right to a clean environment, and the
9 ||damage suffered by a voter is different from that suffered
10 |lby the public generally, since many citizens are not quali-
11 |fied to vote and thus affect the election outcome. Accord-
12 llingly, Intervenor respectfully submits that it is the
13 [Mitchell decision, not Hames, and the several cases subse-
14 ||gquent to Mitchell which also rely on section 93-4203(4)
16 |which establish the proper Montana rule covering injunctions
16 |against public officers.
17
18
19
20
21
22
23
} 24
26
26
27
28
29
30
31
32
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THE INTENTION OF THE LEGISLATURE AND
STATUTORY CONSTRUCTION--COST-BENEFIT ANALYSIS
AND AESTHETICS
In its Opinion, a majority of this Court discussed at
Hlength the question of whether MEPA was inconsistent with and
repugnant to the Subdivision and Platting Act, sections 1l1-

3859 et seq., (see pages 19 through 21 of the Opinion). The

majority held that MEPA supplements the provisions of the

© O N o o » & D M

‘ Subdivision and Platting Act and that the environmental

=2
=

review contemplated by the Subdivision and Platting Act

[
]

"_ . . does not approach the scope of the inquiry required by

)
(4]

MEPA Section 69-6504, R.C.M. 1947" (see pages 19 and 20 of

=t
«

the Opinion). Finally, a majority of the Court ruled that

-
NN

there is ". . . no irreconcilable repugnancy between these

=
o

acts which would render either the Subdivision and Platting

Act or MEPA a nullity . . . " and that ". . . the statutes

=
3

must be read together as creating a complementary scheme of

. M
) o

environmental protection" (see page 21 of the Opinion). 1In

-
©

reaching this deqision, however, the majority has overlooked

o))
(o]

the specific statutory provisions of the separate and dis-

]
pir}

tinct Sanitation in Subdivisions Act which both trigger and

N
N

control the issues discussed in the majority Opinion. Ll

L)
e}

Furthermore, the Opinion has overlooked controlling decisiong|| *-

D
»

concerning the interpretation of legislative intent and the |yt

N
(o]

manner in which specific statutory provisions are to be ot

N
o

interpreted when conflicts with general statutory language

J—
ks
w

)
<

. fev- f,
arise. _ : - (;

The subdivision application before the Department of

N
@

Health which is the focal point of this litigation was filed

@
o ©

under the Sanitation in Subdivisions Act and not the Sub-

o
-

division and Platting Act. Furthermore, there is no appli-

1
)

cation procedure under MEPA. Thus, the Opinion's detailed




A Q@ A D D N VDD DD DD DY =
NHO&QQOG#@NHOOQQSGKE;;::S

@ ® ¥4 o o » & N H

Hiscussion and reconciliation of MEPA with the Subdivision

hnd Platting Act does not address the determinative question

fraised in the litigation. That is, must the Legislature's

ecific language limiting the authority and power of the

epartment to review applications for subdivisions under the
anitation in Subdivisions Act be given effect? . Or, should

he specific limitations contained in the Sanitation in

Subdivisions Act be ignored and in effect/réﬁggle v th
o=

eneral language of MEPA?

The Opinion appears to assume that all of the criteria
that the majority concludes must be discussed in a MEPA

environmental impact statement are readily available to the
Department. Stated another way, the Opinion implies that the!
applicant is required to submit to the Department detailed

information concerning expected markets, prospective buyers,

the financing for the subdivision, the architectural design
Lof proposed facilities in the subdivision, projected housing
costs, projected lot costs, alternatives the developer has
considered, and a general justification for the subdivision.
However, a close iook at the authority of the Department to
adopt rules requiring a developer to submit information under
the provisions of the Sanitation in Subdivisions Act clearly
indicates that the Department does not have such broad and
expansive authority. It is within this context that the
Court's consideration of the adequacy of the Revised Impact
Statement prepared for the Beaver Creek South Subdivision
must be considered.

Section 69~5005, R.C.M. 1947, is the specific section of
the Sanitation in Subdivisions Act which clearly limits the
Department's authority to adopt rules requiring an applicant
to submit information for the review of subdivisions. It is

this section of the law which Intervenor believes is the

- 10 -
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controlling statute in determining whether the Department cazn
discuss and analyze the expansive factors that the Opinion
states must be evaluated under MEPA. The text of Section 697
5005, R.C.M. 1947, in effect at the time the Beaver Creek
South application was filed read as follows:
"69-5005. Rules for administration and enforcement of
chapter. (1) The department shall adopt reasonable
rules, including adoption of sanitary standards, . . .

necessary for administration and enforcement of this
chapter. '

(2) The rules and standards shall provide the basis for
1v151on ats for varlous types o water,

and private,

contour of land, porosity of soil, ground water level,
distance from lakes, streams, and wells, and
construction of private water and sewage faciIities, ang
other factors affecting public health and the quality of
water for uses relating to agriculture, industry,
recreation, and wildlife.

we

(3) The rules shall further provide for:

(a) the furnishing to the department of a co of
the plat and other documentation showing the Tayout
or plan of development, including:

(i) total development area,
(ii) total number of proposed dwelling units;

(b) adequate evidence that a water supply that is
sufficient in terms of quality, quantity and
dependability will be available to ensure an
adequate sugplg of water for the type of subdi-
vision proposed;

(c) evidence concerning the potability of the
proposed water supply for the subdivision;

(d) standards and technical procedures applicable
to storm drainage plans and related designs, in
order to ensure proper dralnage ways;

(e) standards and tecnical procedures applicable t¢
sanitary sewer plans and designs, including soil
percolation testing and required percolation rates
and site design standards for on-lot sewage
disposal systems when applicable;

(f) standards and technical procedures applicable
to water systems;

(g) standards and technical procedures applicable
to solid waste disposal;

- 11 -
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(h) requiring evidence to establish that, if a

public sewage disposal system is proposed, pro-
vision has been made for the system and, if other
methods of sewage disposal are proposed, evidence
that the systems will comply with state and local
laws and regulations which are in effect at the
time of submission of the preliminary or final plan
or plat." (Emphasis added. This section of the
Sanitation in Subdivisions Act was amended by the
1975 Legislature, Chapter 529, Laws of Montana, to
authorize the Department to assess fees for the
review of subdivisions. The text of the language
just quoted was not changed, however.)

These provisions in the Sanitation in Subdivisions Act
clearly limit the Department's authority to require an
applicant to submit the information that will be needed to
discuss the factors described in the majority Opinion. The
information cannot be obtained from anyone else. Only Beavex
lcreek South knows which markets will be selected for sale of
the subdivision if it is approved. Only Beaver Creek South
knows which prospective buyers will be appealed to. Only
Beaver Creek South can provide information concerning the
financial feasibility of the project. Only Beaver Creek
South can provide information concerning the cost of lots,
the cost of dwellings, the cost of water supply, sewage and
solid waste disposél systems. Only Beaver Creek South can
provide information concerning the architectural design of
dwellings. (This is assuming, of course, that Beaver Creek
South intends to construct dwellings on the lots that will bg
sold. If only lots without dwellings are going to be sold,
then even Beaver Creek South cannot provide information
concerning the architectural design of the dwellings in the
subdivision.) Only Beaver Creek South can provide informa-
tion concerning the alternatives that it has considered. Notf
only has Intervenor never been asked to provide such informa-

tion, but nowhere in the provisions of the Sanitation in

Subdivisions Act is the Department authorized by the Legis-

lature of the State of Montana to require the information

- 12 -
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[lgiven effect? Intervenor respectfully submits that the

that the majority says must be analyzed in order to do a
comprehensive cost-benefit analysis and aesthetic impact
evaluation of the subdivision. The Courtvalso rules that the
scope of the inquiry under MEPA is much broader than that
conducted by an appropriate local governing body under the
Subdivision and Platting Act. Thus, the Department cannot
rely upon the information submitted at the local level under
the provisions of the Subdivision and Platting Act. The
Department's only recourse is to come to the developer to
obtain the detailed economic and architectural design infor-
mation that the majority indicates must be analyzed in an
environmental impact statement.

Does the majority Opinion expand the rule-making au-
thority of the Department to require a developer to submit
the necessary information concerning economic and aesthetic
impacts? Or, are the specific limitations imposed by the
Legislature of the State of Montana on the authority of the
Department to secure information from an applicant and reviewy

subdivisions under the Sanitation in Subdivisions Act to be

specific provisions of the Sanitation in Subdivisions Act
must be controlling in this situation.

In reconciling specific versus general statutory man-
dates, there are two provisions of Montana law that have been
consistently upheld and ruled upon by this Court.

Section 93-401-15, R.C.M. 1947, reads as follows:

"Construction of statutes and instruments--general ruled
In the construction of a statute or instrument, the

office of the judge 1s simply to ascertain and declare
what is 1n terms or in substance contalned therein, not
to insert what has been omltted, or to omit what has

been inserted; and where there are several Provisions oy
particulars such a construction is, if possible, to be
adopted as will give effect to all." (Emphasis added.)

- 13 -
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Section 93-401-16, R.C.M. 1947, reads as follows:

"In the constructlon of a statute the intention of the
legislature, and in the construction of the instrument

the int 0f the partles, lS to be pursueéw& e
) poss;bie, and\ N8 , »' u D :

is inconsistent with it." (Emphasis added.)

These statutory provisions have been interpreted on
{lnumerous occasions by this Court. Justice Haswell, who wrotg

the Opinion for the majority in this case, has cited and

relied upon these basic tenets of Montana law in the case of

the Montana Association of Tobacco and Candy Distributors v.

lthe State Board of Equalization, 156 Mont. 108, 476 P.2d 775

(1970). In quoting from language in the case of In re
Stevenson, 87 Mont. 486, 289 Pac. 566 (1930), Justice Haswell

ruled in the Tobacco and Candy Distributors case that:

"twhere one statute deals with a subject in general and
same subject in a more m and deflnlte way, to the
extent of any necessal
special will prevail over the genera
Emphasis added.)

See also City of Billings v. Smith, 158 Mont. 197, at 211,

where the Court stated:

wix % * [T]t is a canon of statutory construction that g
later statute general in its terms and not expressly
~repealing & prior special or specific statute, will be
‘considered as not intended to affect the special or
specific provisions of the earlier statute, unless the
intention to effect the repeal is clearly manifested or
unavoidably implied by the irreconcilability of the
continued operation of both, or unless there is some-
thing in the general law or in the course of legislation
upon its subject matter that makes it manifest that the
legislature contemplated and intended a repeal.'"

Intervenor respectfully submits that there is a neces-
sary repugnancy between the Opinion of the Court requiring
the Department to conduct a detailed cost-benefit analysis
and an aesthetic examination of proposed dwellings in a
subdivision in light of the limited statutory authority of

the Department to acquire the information in question. The

- 14 -
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Opinion states that ". . . unwarranted clairvoyance . . " ois

not required in an environmental impact statement (see page
30 of the Opinion). However if the Department cannot acquireg
the necessary economic and aesthetic information from the
applicant, then it appears that clairvoyance will be needed.
The majority of this Court has overlooked the crucial questig
of whether there is, in fact; a repugnancy between the
specific limitations placed upon the Department under the
Sanitation in Subdivisions Act and the general language of
MEPA.

Are the requirements of MEPA general in nature? By the
majority's own admission, they are. The Opinion explicitly
states that MEPA is ". . . a broadly worded policy enact-
ment. . . * (See page 17 of the Opinion). On page 18 of thsd
Opinion, the majority cites the provisions of Section 69-
6504, R.C.M. 1947, and states that this section of MEPA
contains "general directions to state agencies." Intervenor
respectfully submits that the majority has failed to considen
how the general statutory language of MEPA is to be con-
sidered in light of the specific rule-making and decision-
making limitations imposed by‘the Legislature in Section 69-

5005, R.C.M. 1947, of the Sanitation in Subdivisions Act.

Iv.

SCOPE OF REVIEW

In limiting the scope of judicial rule to procedural
matters, the majority relies upon the decision in EEQEEJ
Unlimited v. Morton, 509 F.2d 1276, 1282 (9th Cir., 1974),
and quotes the requirement that an EIS contain "an environ-
mental disclosure sufficiently detailed to aid in the sub-
flstantive decision whether to proceed with the project in the

light of its environmental consequences." (Opinion, p.24)

Yet in its discussion of the Revised EIS and its treatment

- 15 -
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Lbf the matters of wildlife and aesthetic impact the Court
has gone beyond the requirement of a reasonable disclosure
and seems to require that the Department somehow lessen or
l#bviate,the environmental impact disclosed or answer that
limpact in some way. It is difficult to understand what more
the majority opinion requires of the Department. As stated

lby the Ninth Circuit Court in the Trout Unlimited decision,

509 F.2d at 1283, ig-reasonablz,thorough discussion of the

significant aspects of the probable environmental consequence

S

is all that is required by an EIS." With respect to the
impact on wildlife, the Revised EIS fully discloses that the
development will damage a portion of the wintering range of
ten elk, plus deer, moose, and gamebirds. Even the majority
opinion acknowledges that all concede that that environ-
mental impact cannot be avoided. More details are certainly
not available and the environmental disclosure required by

Trout Unlimited seems to be complete. Is the Department

somehow obliged to avoid the environmental impact? It can
only do so by denying subdivision approval. By ruling this
portion of the Revised EIS inadequate, does the majority
intend to substitute its judgment for that of the Department
with respect to the "balancing" of environmental factors and
subdivision approval? Intervenor respectfully submitS'that
the majority opinion has misapplied the procedural rule

enunciated in Trout Unlimited.

In requiring a more detailed treatment of the presumed
aesthetic impact of the subdivision, Intervenor submits that

the majority has again acknowledged that the Revised EIS

demonstrates and acknowledges that the subdivision will
produce a visual impact which would be considered aestheti-
cally offensive by a majority of people. Again the Opinion

seems to require that the Department obviate or answer the
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hAdmitted impact, when under Trout Unlimited disclosure is

eemed sufficient. 1In ruling that a detailed discussion of
he aesthetic impact is absent, the majority has overlooked
he detailed discussion on page 3 of the Revised EIS describ-
ing the vegetative cover of the area of the development,
pointing out that it borders U.S. Highway 191, and describing

he aesthetics of a tree-covered hill which dominates the
outhwestern border of the land, but is not included within

+he boundaries of the subdivision. With respect to visual

impact, the EIS at page 3 also points out that the land-use

lplan calls for a natural open-space parkway dedication 300
feet wide along Beaver Creek itself where no buildings nor
building lots will be permitted, and further states that
ppen-space and reéreation areas will make up over 22% of the

development. Intervenor submits that this discussion, when

combined with the Department's acknowledgement that the
subdivision will result in an adverse visual ‘impact, satis-
fies the full disclosure requirement enunciated in Trout
Unlimited. |

. V.

ECONOMIC ANALYSIS

In ruling that an economic cost-benefit analysis must
be included in an EIS the majority Opinion has plainly
overlooked the contrary ruling by the Ninth Circuit Court of

Appeals in Trout Unlimited v. Morton, 509 F.2d 1276, 1286,

where that court held:

", . . Appellants insist that the EIS is inadeguate
because it does not contain a formal and mathematically
expressed cost-benefit analysis. We do not believe
such an analysis is necessary to enable an EIS to serve
the purposes for which it is designed.

This conclusion rests upon the hard fact that there is
sufficient disagreement about how environmental amenitieg
should be valued to permit any value so assigned to be
challenged on the grounds of its subjectivity. It
follows that in most, if not all, projects the ultimate

- 17 -
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decision to proceed with the projects, whether made by
Congress or an agency, is not strictly a mathematical
determination. Public affairs defy the control that
precise quantification of its issues would impose.

This is not to say that progress is not being made in
devising techniques which will make cost-benefit
analyses more reliable. Nor is it to say that under no
circumstances should the EIS contain a numerically
expressed cost-benefit analysis. We intend merely to
say that under the circumstances of this case the
absence of such an analysis in the EIS is not fatal."

To the same effect see Judge Battin's decision in Montana

Wildlife Federation v. Morton, 33 St.Reptr. 251, 254 (Jan.

19,_1976$.

It should also be pointed out that the required contenti
of an environmental impact statement are set forth at section
69~6504 (3), which does not contain any requirement that an
economic cost-benefit analysis be included in an EIS. By

inserting the requirement of an economic analysis the

majority has overlooked the prohibition contained in section

193-401-15 that a court is "not to insert what has been

omitted" when construing a statute. The fact that the

Legislature itself acknowledged ;\g om1551oﬁ”by attemptlng

to correct it in House Joint Resolutlon No. 73 should not

justify the majority in engaging in questionable statutory

construction. As this Court has often stated: "Where the

certain, the statute speaks for ltself and there is nothlng

left for the court to construe.” Dunphy v. Anaconda Co.,

151 Mont. 76, 438 P.2d 660. It is thus improper to look
behind the statute for legislative intent, as that intent is
taken from the plain words of the statute themselves. In
treating the question whether "necessity" need be discussed
in the environmental impact statement the majority adhered

to these principles of statutory construction (Opinion,

p.31l); its treatment of the requirement for an economic

- 18 -
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analysis is entirely inconsistent therewith.

CONCLUSION

For all of the foregoing reasons and authorities,
Intervenor respectfully submits that the Supreme Court
should grant rehearing in the above-entitled case and should

reconsider its decision herein.

Respectfully submitted,

DZIVI, CONKLIN, JOHNSON & NYBO

) < T
By [illerr il
WILLIAM CONKLIN
529 Northwestern Bank Bldg.
Great Falls, Montana 59401
Attorneys for Intervenor
and Appellant
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CL2256
Highlight


Mr.Justice Wesley Castles delivered the Opinion of the Court.

This is an action by the Montana Wilderness Association
and the Gallatin Sprttmen's Association, Inc., for declaratory

and injunctive relief against a proposed subdivision development

~in Gallatin County known as Beaver Creek South. The district

court of Lewis and Clark County entered summary judgment (1) thaﬁ
the environmental impact statement on the proposed subdivision

was void, (2) ordering reinstatement of the prior saﬁitary
restrictions on the proposed subdivision, and (3) enjoining further
development of the proposed subdivision until the reimposed
sanitary restrictions are legally removed. One of the defendants‘
and intervenor, appeal.

The instant appeal is on rérﬂring and the opinion previously

promulgated on July 22, 1976, is withdrawn.

Plaintiffs in the district court were the Montana Wilder-
ness Association, a Montana nonprofit corporation dedicated té
the promotion of §ilderness areas and aiding environmental causes
generally, and Gallatin Sportmen's Association, Inc., a Montané’
nonprofit corporation organized for charitable, educational and
scientific purposes including the conservation of wildlife, wild-
life habitat and other natural resources.

Defendants are (1) the Bodrd of Health and Environmental
Sciences and, (2) the Department of Health and Environmental
Sciences of the State of Montana. Intervenor Beaver Creek South,
Inc. is a Montana corporation and the developer of the proposed
subdivision and has been made a party to the judgment. The Montana
Environmental Quality Council, a statutory state agéncy, appeared

in the district court as amicus curiae. The Montana Department of

-2 -




Community Affairs appears as amicus curiae. Other amicus curiae
appeared.by brief.

Beaver Creek South owns a tract of approximately 160
acres adjacent to U.S. Highway 191 in the Gallatin Valley seven
miles south of Big Sky of Montana. Early in 1973 Beaver Creek
submitted to the Bozeman City-County Planning Board a subdivision
plat for approval by that board and the Gallatin County Commissioners;
contemplating development of 95 acres of that tract as a planﬁed
unit'aevelopment in two phases. This submission and approval
was required by sections 11-3859 through 11-3876, R.C.M. 1947,
known as the Montana Subdivision and Platting Act. After publica-
tion of notice a public hearing was held on October 11, 1973
where the only public reaction was from the State Department of
Fish and Game, expressing concern about possible infringement
of wildlife habitat along the highway. Again, on January 10,
1974, a second public hearing was held after notice concerning a
second phase of the development was given. At this second hearing,
no public comments were received. Approval.of the subdivision was
recommended and carried out, §g§igg£ to approval of water and
sewer systems by the Montana Department of Health and Environ-
mental‘Sciences as required by sections 69-4801 through 69-4827,
R.C.M. 1947. The application for_this aﬁproval had been made
by the owner early in 1973 also. At the local level, neither
plaintiff appeared at the public hearings.

After seve;al months of conferences and tests the Department
issued a draft environmental impact statement on April 8, 1974,
The draft statement was issued purportedly because of the require-
ments of section 69-6504(b) (3), R.C.M. 1947, the Montana Environ-

mental Policy Act (MEPA). A final impact statement was issued on

June 26, 1974,




On July 26, 1974, the Department issued and delivered to
Beaver Creek its certificate removing the sanitary restrictions on

the plat.
On that same day, July 26, 1974, after the issuance of the
certificate, the Department was served with an order to show cause

and a temporary restraining order issued on the basis of this action

filed by plaintiffs on July 25, 1974.

' Even though it had already lifted the sanitary restrictions

before service of the temporary restraining order, the Department

‘chose on July 29, 1974 to rescind and invalidate its earlier

certificate. ‘Following this a series Qf procedural matters were
had and the Départment undertook to revise its Environmental Impact
statement. At this point, the landowner, Beaver Creek, was not
a party to the proceedings. It was allowed to intervene in
Septembetr, 1974. The Gallatin County Board of County Commissioners
was never a party to the action.

Motions to dismiss and briefs were filed, and on February
11, 1975, the district court ordered the temporary restraiﬁing
order be ciissolved, and the Associations be given an opportunity
to file an amended complaint seeking a declaratory judgment on
any impact statement other than thé one filed in June 1974, In
its memorandum and order, the district court found the Associations
had standing to sue a state agenc;, but the Department must be
given an opportunity to exercise its discretion and that an injuhc—~
tioﬁ would lie "only after the Department has acted unlawfully".

On February 14, 1975 the Department again conditionally
removed the sanitary restrictions on Beaver Creek South.

On February 21, 1975, plaintiffs filed their second amended

complaint seeking: (1) declaratory judgment that the Revised EIS

-4 -




of the Department was inadequate in law; (2) a permanent injunc-
tion prohibiting Beaver Creek from selling any of the.lots or
further developing Beaver Creek South until compliance with the
laws of Montana was effected; and (3) a mandatory injunction
ordering the Department to reimpose sanitary restrictions on
Beaver Creek South.

The focus of the second amended complaint is that the

Revised EIS does not comply with legal requirements of MEPA in

these particulars:

LN

(1) The Revised EIS does not disclose that the Department

used to the fullest extent possible a systematic, interdisciplinary

approach as required by section 69-6504(b) (1), R.C.M. 1947,

(2) The Revised EIS does not include a detailed statement

of alternatives to the proposed action nor were such alternatives

——

studied, developéd or described to the fullest extent possible

as required by section 69-6504(b)(3)(iii) and 69-6504(b)(4), R.C.M.

1947. |
(3) The Revised EIS does not contain a detailed statement

of the relationship between local short-term uses of man's environ-

ment and the maintenance and enhancement of long-term productivity
as required by section 69-6504(b) (3) (iv), R.C.M. 1947.

(4) The Revised EIS does not include to the fuilest
extent possible a detailed statement of the environmental impact

of the proposed subdivision as required by section 69-6504(b) (3)

(i), R.C.M. 1947..

(5) The Revised EIS contains no adequate consideration

of the full range of the eE2ESTEE—EEQ—QQXiIQnmﬁniﬁl‘sgsts and

benefits of the alternative actions available.




Defendants and intervenor filed motions to dismiss the
second amended complaint. This complaint was further amended;
the Environmental Quality Council wés granted leave to file a
brief as amicus curiae; briefs were filed by all parties; and the
matter was submitted to the district court for decision.

The district court considered the motions to dismiss as
motions for summary judgment under Rule 12(b)(6), M.R.Civ.P. and

considered matters outside the pleadings, principally interroga-

//
/

tories and answers.

On’August 29, 1975, the district court issued its qpinion
- and declaratory judgment. In substance the district court held
ALOA: the plaintiffs have standing to prosecute this action,vthat the
Revised EIS does not meet statutory requirements in various parti-
culars, and plaintiffs are entitled to injunctive relief. Judgment
was entered accordingly.
Defendant Department of Health and Environmental Sciences
énd intervenor Beaver Creek South, Inc. appeal from the judgment.

The single determinative issue here is the function of the

! Department in land use decisions such as is involved in this case;

—re—

T ammm—

| that is, a simple subdivision plat. Other ancillary issues as

{

to "standing' of the plaintiff associations to sue and the right

to injunctive relief have been briefed and argued but need not

=

be determined here because of our view of the law of Montana.

It is seen that the district court findings and judgment are premised

¢
i -~ on the MEPA being the ruling statute; and that the Department of
- B
Health is required to file an impact statement; and, further, that

7 the Department has the final land use decdsion over and above the

————

4 .
Yifif_fggg}y, sewage and solid waste disposal issues. 412323%3
the district court did not specifically discuss this problem, it
/ A — &
'77 - can be the only basis for its decision.
a ——_—___________—
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In analyzing the law of Montana, three acts of the Montana
legislature are involved. The three acts which must be looked
to and harmonized are:

(1) The 1967 Subdivision Sanitation Act, sections 69-

5001 through 5009, R.C.M. 1947.
This Act prohibits the recording of aﬁy subdivision plat
until the Department issues its certificate removing sanitary

restrictions from the plat. It is primarily a public health measure

and is designed to protect the quality and potability of public
water supplies.

(2) The 1971 Montana Environmental Policy Act, sections

69-6501 through 6518, R.C.M. 1947. This Act declares as its pur-

pose in section 69-6502:

"The purpose of this act is to declare a state policy
which will encourage productive and enjoyable harmony
between man and his environment; to promote efforts
which will prevent or eliminate damage to the environ-
ment and biosphere and stimulate the health and welfare
of man; to enrich the understanding of the ecological
systems and natural resources important to the state; and
to establish an environmental quality council."

The MEPA then goes on to describe in general terms the environ-

mental impacts’that must be assessed when agencies of the state
make major decisions having a significant impact on the human
environment. Section 69-6504 requires state agencies to prepare

detailed statements analyzing the impacts of major actions of

state government in several categories. In that same section

the "responsible state official’ shall consult with other state

agencies, and, in subdivision (6) provides that state agencies

shall: " : 204%
/ .

"make available to counties, municipalities,

institutions, and individuals, advice and information ' 'f/
useful in restoring, maintaining, and enhancing the P
quality of the environment'. : 6 ﬂ“

-7 -




The.MEPA also created a legislative branch entity known
as the Environmental Quality Council. This group has been
vested with legislative wafchdog authority as a sort ofAlegislative
auditor within the legislative branch of government. This Act
was amended in 1975 to that all voting members of the council
are legislative members. The original Act was passed prior to
the effective date of the 1972 Montana Constitution.

(3) The 1973 Subdivision and Platting Act, sections 11-3859

through 11-3876, R.C.M. 1947, This Act confers upon local governing

bodies the authority to approve or disapprove a subdivision based

T ———

e

on a variety of environmental, economic and social factors (section
11-3863). That section, 11-3863, describes the content of the
regulations that must be adopted by every loéal governing body to
insure the ”% * * orderly development of their jurisdictional

; areas * * %" The factors thét must be considered include the
impact on roads, the need for additional roadways and utility
easements, adequate open spaces, water, drainage, sanitation
facilities and others, including environmental factors. Also
in that section it is provided that the state department of
intergovernmental relations shall prescribe reasonable ' minimum
requirements for the local governmmental units' regulations which
shall include "detailed criteria for the content of the environﬁental
assessment required by the act." " public hearings are required and
the local governing body ''shall consider all relevant evidence
relating to the public health, safety and welfare, including the
environmental assessment * * %!

It is also noted that section 69-5001 of the 1967 Sub-

division Sanitation Act (also amended in 1973) limited expressly
Wm——— o

the involvement of the Department to "water supply, sewage disposal,

a—

and solid waste disposal'.

—




Further analysis of the 1973 Subdivision and Platting

Act will demonstrate unequivocally %:}egislative intent to place /

| " control of subdivision development in local governmental units J

in accordance with_a comprehensive set of social, economic,
/ . .

and environmental criteria and in compliance with detailed
e — s T - S ———

procedural requirements.

requirements. .

Significantly, no similar mandate is given in the 1971

MEPA. Thus we conclude that the district court's reasoning, f.{

necessarily implied from its holding, that MEPA extends the

: | |
Department's control over subdivisions beyond matters of water l
i

P

supply, sewage and solid waste disposal is in error as it is in

direct conflict with the legislature's undeniable policy.of local |

control as expressed in the Subdivision and Platting Act.

e

A further comparison of the local control versus State

4~ control over subdivisions is this-~-~the 1973 legislature charged
PR .

local governing bodies with comprehensive control over subdivision
| ' development, and amended that law in 1974 and 1975. If the

1971 MEPA already lodged this control in the state Department,
such legislation was superfluous. Also, the express purpose

i of MEPA set out previously herein states to "encourage', ''promote"
and "enrich" [understanding]. Nowhere in the MEPA is found any ﬁ

_;egulatorz language. N

We refer back to the procedures here. The local governing

] i —

unit, the Gallatin County Commission, had already complied with
the laws. It was not made a party to this action. It had a
‘statutory duty and right to act. The MEPA does not change the
law with regard to that. Accordingly the judgment directed to the
Department's failure to adequately write an environmental impact
statement has.nothing to do with the authority of the county
commission to act. As to the Department, it of course, can

-9 -




_supplement information available to local governing bodies, but
its only regulatory function is in the statutorily prescribed
areas of water supply, sewage and solid waste disposal.

We have not.-herein set out the function of the Montana
Department of Community Affairs which has submitted a brief
amicus curiae. But we do observe that detailed procedures for
intergovernmental functions are set out by statutes, regulations,

and procedures for protection of the environment.

Finding, as we have, that the regulatory function of
subdivisions is local, the judgment and .injunctive order of the

district court is reversed and the complaint ordered dismissed.

Weé concur.

Hénorable A. B. MARTIN
Sitting for Honorable JAMES T.

HARRISON
(
! Justice, {




Mr. Justice Frank I. Haswell dissenting:
The decision of the Court today deals a mortal blow
to environmental protection in Montana. With one broad sweep
of the pen, the majority has.reduced constitutional and statutory

protections to a heap of rubble, ignited by the false issue of /_

local control.

I

——

This case does not concern local approval of subdivision
plats by county commissioners under the Subdivision & Platting
Act. Neither the county commissioners nor the city—cbunty
planning board is a party to this litigation. Nébody claims that
the county commissioners do not have the power of approyal of
subdivision plats in conformity with the Subdivision & Platting
Act. State v. local control is simply a '"red herring' in this //
case.

The real issues in this case concern the right of two
essentially local environmental organizations whose members make
substantial use of nearby public landé for recreational purposes
to compel a state agency to conform to the requirements of the
Montana Environmental Policy Act regarding an Environmental Impéct

Statement to the end that an adequate environmental assessment

will be made and considered by the decision makers, be they local

or state or whoever they may be. _ If they cannot, the inalienable

y—

right of all persons to a clean and healthful environment guaran-

teed by Montana's Comstitution confers a right without a remedy; _
P W S S

the requirements of Montana's Environmental Policy Act and related
environmental legislation become meaningless and illusory; and
the mandatory Environmental Impact Statement deteriorates into a

meaningless gibberish, providing protection to no one. These issues

- 11 -




are embodied in the three principal issues raised by the

parties, viz. standing, the validity of the Environmental Impact

—

Statement, and injunctive relief.
e s
____/

In my view, the majority neatly sidesteps these real
issues in this case. 1Instead, the majority decision effectively

_ on _
nullifies express state policy/environmental matters contained

in thé Montana Environmental Policy Act, House Joint Resolution /
73 approved March 16, 1974, and substantially interferes with
and limits the effective operation of the 1egislaturé’s Environ-
mental Quality Council.

Because this Court has made a 180° turn from its original
position, I set out the original decision of this Court for

comparison. I believe the original decision is correct, legally

sound, and effectuates the purposes and objective of Montana's

Constitution and its statutes relating to the environment.




OPINION



* ok ok ok ok ok

This is an action by the Montana Wilderness Association and the Gallatin Sportsmen's
Association, Inc., for declaratory and injunctive relief against a proposed subdivision
development in Gallatin County known as Beaver Creek South. The district court of Lewis
and Clark County entered summary judgment (1) that the environmental impact statement
on the proposed subdivision was void, (2) ordering reinstatement of the prior sanitary
restrictions on the proposed subdivision, and (3) enjoining further development of the
proposed subdivision until the reimposed sanitary restrictions are legally removed. One of
the defendants and intervenor appeal.

Plaintiffs in the district court were the Montana Wilderness Association, a Montana
nonprofit corporation dedicated to the promotion of wilderness areas and aiding
environmental causes generally, and Gallatin Sportsmen's Association, Inc., a Montana
nonprofit corporation organized for charitable, educational and scientific purposes
including the conservation of wildlife, wildlife habitat and other natural resources.

. Defendants are (1) the Board of Health and Environmental Sciences and, (2) the
Department of Health and Environmental Sciences of the State of Montana. Intervenor
Beaver Creek South, Inc. is a Montana corporation and the developer of the /171 Mont.
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488] proposed subdivision. The Montana Environmental Quality Council, a statutory state
agency, appeared in the district court as amicus curiae.

Beaver Creek South is located in the canyon of the West Gallatin River adjacent to U.S.
Highway 191 about seven miles south of Meadow Village of Big Sky of Montana. Beaver
Creek crosses a portion of the property for about one-quarter mile along the north side. The
general area where the proposed subdivision is located is a scenic mountain canyon area
presently utilized as a wildlife habitat and a grazing area for livestock. Beaver Creek
supports a salmonoid fishery. A two lane public highway, U.S. 191, runs through the
canyon.

The developer Beaver Creek South, Inc., hereinafter called Beaver Creek, intends to
subdivide approximately 95 acres into 75 lots for single-family and multi-family residences
and a maximum of seven and one-half acres abutting U.S. Highway 191, for a
neighborhood commercial area. The development of the subdivision is to be accomplished
in two phases.

In 1973 Beaver Creek submitted to the Bozeman City-County Planning Board its
subdivision plat contemplating Beaver Creek South for approval by the board and the
county commissioners as required by sections 11-3859 through 11-3876, R.C.M. 1947, the
Montana Subdivision and Platting Act. In the spring of 1974 Beaver Creek filed the
subdivision plat and plans and specifications for a water supply and sewer system with the
Montana Department of Health and Environmental Sciences (hereinafter called the
Department) for review and approval as required by sections 69-5001 through 69-5009,
R.C.M. 1947, the Sanitation in Subdivisions Act. Section 69-5003(2)(b) provides that a
subdivision plat may not be filed with the county clerk and recorder until the Department
has certified "that it has approved the plat and plans and specifications and that the
subdivision is subject to no sanitary restriction".

In April 1974 the Department circulated a "draft" environmental impact statement on the
proposed subdivision in order to /171 Mont. 489] obtain comments on the proposal
pursuant to section 69-6504 (b)(3), R.C.M. 1947, of the Montana Environmental Policy
Act (MEPA). Written comments were received and the Department issued its "final"
environmental impact statement in June 1974. The following month plaintiff Associations
commenced this action seeking a permanent injunction against the Department's removal of
sanitary restrictions on the proposed Beaver Creek South. The Associations alleged failure
of compliance with subdivision laws, administrative rules, Environmental Quality Council
guidelines, and MEPA. The district court issued a temporary restraining order and an order
to show cause. The Department and the Associations entered into a stipulation vacating the
show cause hearing and the Department revised its final environmental impact statement,
submitting a copy to the district court in October 1974. This revised final environmental
impact statement is hereinafter called the revised EIS.

Meanwhile, in September 1974, Beaver Creek was granted leave to intervene. Motions to
dismiss and briefs were filed, and on February 11, 1975, the district court ordered the
temporary restraining order be dissolved, and the Associations be given an opportunity to
file an amended complaint seeking a declaratory judgment on any impact statement other
than the one filed in June 1974. In its memorandum and order, the district court found the
Associations had standing to sue a state agency, but the Department must be given an
opportunity to exercise its discretion and that an injunction would lie "only after the
Department has acted unlawfully".

On February 14, 1975 the Department conditionally removed the sanitary restrictions on
Beaver Creek South.

On February 21, 1975, plaintiffs filed their second amended complaint seeking: (1)
declaratory judgment that the Revised EIS of the Department was inadequate in law; (2) a
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permanent injunction prohibiting Beaver Creek from selling any of the lots or further
developing Beaver Creek South until compliance with the laws of Montana was effected;
and (3) a mandatory injunc- /171 Mont. 490] tion ordering the Department to reimpose
sanitary restrictions on Beaver Creek South.

The focus of the second amended complaint is that the Revised EIS does not comply with
legal requirements of MEPA in these particulars:

(1) The Revised EIS does not disclose that the Department used to the fullest extent
possible a systematic, interdisciplinary approach as required by section 69-6504(b)(1),
R.C.M. 1947.

(2) The Revised EIS does not include a detailed statement of alternatives to the proposed
action nor were such alternatives studied, developed or described to the fullest extent
possible as required by section 69-6504(b)(3)(iii) and 69-6504(b)(4), R.C.M. 1947.

(3) The Revised EIS does not contain a detailed statement of the relationship between local
short-term uses of man's environment and the maintenance and enhancement of long-term
productivity as required by section 69-6504(b)(3)(iv), R.C.M. 1947.

(4) The Revised EIS does not include to the fullest extent possible a detailed statement of

the environmental impact of the proposed subdivision as required by section
69-6504(b)(3)(1), R.C.M. 1947.

(5) The Revised EIS contains no adequate consideration of the full range of the economic
and environmental costs and benefits of the alternative actions available.

Defendants and intervenor filed motions to dismiss the second amended complaint. This
complaint was further amended; the Environmental Quality Council was granted leave to
file a brief as amicus curiae; briefs were filed by all parties; and the matter was submitted to
the district court for decision.

The district court considered the motions to dismiss as motions for summary judgment
under Rule 12(b)(6), M.R.Civ.P. and considered matters outside the pleadings, principally
interrogatories and answers.

On August 29, 1975 the district court issued its opinion and /171 Mont. 491]
declaratory judgment. In substance the district court held the plaintiffs have standing to
prosecute this action, that the Revised EIS does not meet statutory requirements in various
particulars, and plaintiffs are entitled to injunctive relief. Judgment was entered
accordingly.

Defendant Department of Health and Environmental Sciences and intervenor Beaver Creek
South, Inc. appeal from the judgment.

The issues can be summarized in this fashion:
1) Do plaintiff Associations have standing to maintain this action?

2) Does the Revised EIS satisfy the procedural requirements of the Montana
Environmental Policy Act (MEPA)?

3) Are plaintiff Associations entitled to injunctive relief?

Appellants challenge the standing of the Associations to bring this suit. Appellants'
arguments fall into three main categories: a) that the Associations have suffered no
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cognizable injury; b) that any injury suffered or threatened is indistinguishable from the
injury to the public generally; and ¢) that neither MEPA, the Montana Administrative
Procedure Act, nor any other statute grants standing to these Associations to sue agencies
of the state.

Initially, the question of environmental standing under MEPA is one of first impression in
Montana. Therefore, the Associations and amicus curiae have presented this Court with
numerous authorities from other jurisdictions on the issue of environmental standing. We
find none are controlling as to the question before us, but a brief review of such authorities
aids in the illumination of the determinative factors regarding this issue.

The Associations urge this Court to adopt the rationale of the federal courts in finding
environmental standing because the relevant portions of MEPA in issue here are patterned
virtually verbatim after corresponding portions of the National Environmental Policy Act
of 1969, 42 U.S.C. Secs. 4321 through 4347, (NEPA). [17] Mont. 492]

In the federal courts, citizen challenges to alleged illegal agency action are often brought
pursuant to the federal Administrative Procedure Act, 5 U.S.C. Sec. Sec. 701 through 706.
The companion cases of Association of Data Processing Service Organizations v. Camp,
397 U.S. 150, 90 S.Ct. 827, 25 L.Ed.2d 184, 188; and Barlow v. Collins, 397 U.S. 159, 90
S.Ct. 832, 25 L.Ed.2d 192 (1970), established the federal two-pronged test for standing to
sue administrative agencies. The United States Supreme Court held that persons have
standing to obtain judicial review of federal agency action under the Federal Administrative
Procedure Act where they allege that the challenged action causes them injury in fact and
where the alleged injury is to an interest "arguably within the zone of interests to be
protected or regulated" by the statutes that the agencies are claimed to have violated.

Data Processing and Barlow did not concern environmental matters, but such a case was
presented in Sierra Club v. Morton, 405 U.S. 727, 92 S.Ct. 1361, 31 L.Ed.2d 636, 641
(1972). In Sierra Club, a conservation organization alleged its "special interest" in
conservation and sound management of public lands, and sued the Secretary of the Interior
for declaratory and injunctive relief against the granting of approval or issuance of permits
for commercial exploitation of a national game refuge area in California. Petitioner invoked
the judicial review provisions of the federal Administrative Procedure Act. The Supreme
Court commenced its discussion of standing with this statement:

"* * * Where the party does not rely on any specific statute authorizing invocation of the
judicial process, the question of standing depends upon whether the party has alleged such
a "personal stake in the outcome of the controversy,' Baker v. Carr, 369 U.S. 186, 204, 82
S.Ct. 691, 703, 7 L.Ed.2d 663, 678, as to ensure that "the dispute sought to be adjudicated
will be presented in an adversary context and in a form historically viewed as capable of
judicial resolution.' Flast v. Cohen, 392 U.S. 83, 101, 88 S.Ct. 1942, 1953, 20 L.Ed.2d 947,
962. Where, [171 Mont. 493] however, Congress has authorized public officials to perform
certain functions according to law, and has provided by statute for judicial review of those
actions under certain circumstances, the inquiry as to standing must begin with a
determination of whether the statute in question authorizes review at the behest of the
plaintiff."

The Supreme Court held that petitioner lacked standing solely because it did not
sufficiently allege "injury in fact" to its "individualized interests", that is, its individual
members. Thus the Court did not reach the question of whether petitioner satisfied the
"zone of interest" test.

In United States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412
U.S. 669, 93 S.Ct. 2405, 37 1..Ed.2d 254, 269 (1973), proceedings were brought against the
Interstate Commerce Commission (ICC) to enjoin the enforcement of certain administrative
orders. Plaintiff organization alleged injury in that each of its members used the natural
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resources in the area of their legal residences for camping, hiking, fishing, sightseeing, and
other recreational and aesthetic purposes. The alleged illegal activity was that the ICC
failed to include with its orders a detailed environmental impact statement as required by
NEPA. The Court found the allegations of the complaint with respect to standing were
sufficient to withstand a motion to dismiss in the district court. The Court also reiterated
from Sierra Club that "injury in fact" is not confined to economic harm:

" * * Rather, we explained [in Sierra Club]: "Aesthetic and environmental well-being, like
economic well-being, are important ingredients in the quality of life in our society, and the
fact that particular environmental interests are shared by the many rather than the few does
not make them less deserving of legal protection through the judicial process.' * *
Consequently, neither the fact that the appellees here claimed only a harm to their use and
enjoyment of the natural resources of the Washington area, nor the fact that all those who
use those resources suffered the same harm, deprives them of standing." /171 Mont. 494]

It was undisputed that the "environmental interests" asserted by plaintiff were within the
"zone of interests" to be protected or regulated by NEPA, the statute claimed to have been
violated.

Sierra Club and SCRAP underscore the fact that in the federal courts environmental
standing has developed in the statutory context of the federal Administrative Procedure
Act.

The lower federal courts have, of course, followed the "injury in fact" and "zone of interest"
test. For example, in the Ninth Circuit Court: National Forest Preservation Group v. Butz,
485 F.2d 408(9 Cir., 1973); Cady v. Morton, 8 ERC 1097, 527 F.2d 786 (9 Cir., 1975);
City of Davis v. Coleman, 521 F.2d 661 (9 Cir.; 1975).

Here, the Associations also cite several cases from California and Washington in support of
their standing argument. The experience in the state of Washington has some pertinence to
our inquiry. Washington's State Environmental Policy Act, Washington Revised Code, Ch.
43.2 1C (1974) (SEPA), is also modeled after NEPA and has been interpreted by the
Washington courts in several cases. The leading case as to standing is Leschi Improvement
Council v. Washington State Highway Commission, 84 Wash.2d 271, 525 P.2d 774, 786
(1974). Washington's SEPA, like MEPA, contains no express provision for judicial review
at the behest of private parties. In Leschi petitioners obtained review of a state highway
commission's limited access and design hearings and of the commission's environmental
impact statement, not pursuant to any statutory grant of standing, but by way of certiorari in
the state's lower court. Petitioners also sought an injunction. The Washington Supreme
Court held the petitioners had standing because they raised the question of whether a
nonjudicial administrative agency committed an illegal act violative of fundamental rights.
An illegal act was said to be one which is contrary to statutory authority. More important,
the court held that petitioners sufficiently alleged violation of a fundamental right because
of the language in SEPA that each person has a "fundamental and inalienable right to a
[171 Mont. 495] healthful environment." Washington Revised Code Sec. 43.21 C.020(3).
This section schematically corresponds to MEPA section 69-6503(b), which recognizes that
"each person shall be entitled to a healthful environment * * *."

In Leschi four justices dissented. They objected to the standing of petitioners because:

"* * * Judicial review of the administrative proceeding involved, at the instance of persons

standing in the position of the appellants, is not authorized by any statute or any doctrine of
common law, and there is no suggestion that it is mandated by any provision of the state or

federal constitutions.” (Emphasis supplied.)

Here, appellants suggest this Court follow certain Montana cases in denying standing on
the ground that the Associations lack standing to enjoin public officers from acting. This
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argument fails to distinguish between the separate questions of standing and of injunctive
relief. The particular issue of injunctions will be treated separately hereinafter.

In Montana, the question of standing to sue government agencies has arisen in the context
of taxpayer and elector suits. State ex rel. Mitchell v. District Court, 128 Mont. 325, 339,
275 P.2d 642, 649, involved a complaint seeking to enjoin the secretary of state from
certifying nominees for election to a certain office. This Court said:

"The complaint which the plaintiff * * * filed in the district court shows that his only
interest is as a taxpaying, private citizen and prospective absentee voter. It wholly fails to
show that he will be injured in any property or civil right. Thus does [his] own pleading
show him to be without standing or capacity to invoke equitable cognizance of a purely
political question * * *." (Emphasis supplied.)

Holtz v. Babcock, 143 Mont. 341, 380, 390 P.2d 801, 805, was an action to enjoin the
governor and other state officers from performing an agreement regarding an airplane lease.
It was held that plaintiff lacked standing to sue as a citizen, resi- //7/ Mont. 496] dent,
taxpayer and airplane owner. On petition for rehearing the Court stated:

* * * The only complaint a taxpayer can have is when [the alleged state action] affects his
pocketbook by unlawfully increasing his taxes. Appellant here does not allege any
particular injury which he personally would suffer." (Emphasis supplied.)

In State ex rel. Conrad v. Managhan, 157 Mont. 335, 338, 485 P.2d 948, 950, the Court
summarily stated:

"* * * We hold that relators as affected taxpayers, have standing to bring a declaratory
judgment action [against county assessors and the state board of equalization] concerning a
tax controversy * * *." (Emphasis supplied.)

Chovanak v. Matthews, 120 Mont. 520, 525-527, 188 P.2d 582, 584-585, concerns an
attack against the constitutionality of a statute rather than a challenge to particular agency
action. However, we look to Chovanak for its general discussion of the principles of
standing. There the plaintiff sued the state board of equalization for a declaratory judgment
that a slot machine licensing act was constitutionally void. Plaintiff alleged he was a
resident, citizen, taxpayer and elector of the county where the action was commenced. We
quote Chovanak for the sound rules of jurisprudence enunciated:

"It is by reason of the fact that it is only judicial power that the courts possess, that they are
not permitted to decide mere differences of opinion between citizens, or between citizens
and the state, or the administrative officials of the state, as to the validity of statutes. * * *

"* * * The judicial power vested in the district courts and the Supreme Court of Montana,
by the provisions of the Montana Constitution extend to such “cases at law and in equity' as
are within the judicial cognizance of the state sovereignty. Article 8, secs. 3, 11. By “cases'
and “controversies' within the judicial power to determine, is meant real controversies and
not abstract differences of opinion or moot questions. Neither federal nor state Constitution
has granted such power. [/71 Mont. 497]

"k ok ok

"The only interest of the appellant in the premises appears to be that he is a resident,
citizen, taxpayer and elector of the county * * *. He asserts no legal right of his that the said
board has denied him, and sets forth no wrong which they have done to him, or threatened
to inflict upon him.

"Appellant's complaint is in truth against the law, not against the board of equalization. He
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represents no organization that has been denied a slot machine license. He seeks no license
for himself. In fact it appears from his complaint that slot machines, licensed or unlicensed,
are utterly anathema to him. There is no controversy between him and the board of
equalization.

LLE .

"It 1s held in Montana, as it is held in the United States Supreme Court, and by courts
throughout the nation, that a showing only of such interest in the subject of the suit as the
public generally has is not sufficient to warrant the exercise of judicial power. * * *"

It is clear from these Montana cases that the following factors constitute sufficient
minimum criteria, as set forth in a complaint, to establish standing to sue the state:

1) The complaining party must clearly allege past, present or threatened injury to a property
or civil right.

2) The alleged injury must be distinguishable from the injury to the public generally, but
the injury need not be exclusive to the complaining party.

3) The issue must represent a "case" or "controversy" as is within the judicial cognizance of
the state sovereignty.

With the foregoing criteria in mind, we hold plaintiff Associations have standing to seek
judicial review of the Department's actions under MEPA.

First, the complaint alleges a threatened injury to a civil right of the Associations' members,
that is, the "inalienable * * * right to a clean and healthful environment", Article II, Section
3, [171 Mont. 498] 1972 Montana Constitution. This constitutional provision, enacted in
recognition of the fact that Montana citizens' right to a clean and healthful environment is
on a parity with more traditional inalienable rights, certainly places the issue of unlawful
environmental degradation within the judicial cognizance.

We have studied appellants' arguments that Article IX, Section 1, 1972 Montana
Constitution, states that the legislature shall provide for the enforcement of the state's duty
to "maintain and improve a clean and healthful environment in Montana", and the
legislature shall provide for "adequate remedies" to protect it. We have studied the
Constitutional Convention minutes surrounding Article IX and are aware the intent of the
delegation was for the legislature to act pursuant to Article IX. But, we cannot ignore the
bare fact that the legislature has not given effect to the Article IX, Section 1 mandate over a
period of years. Moreover, the declaration of rights in Article I, the Article dealing with
citizens' fundamental rights, gives "All persons" in Montana a sufficient interest in the
Montana environment to enable them to bring an action based on those rights, provided
they satisfy the other criteria set forth.

Intervenors urge this Court to consider the lengthy dissent in the Washington Leschi case as
persuasive authority that the plaintiff Associations lack standing. The portion of that dissent
relied upon, deals with the proposition the petitioners there came under no statutory grant
of standing and were therefore excluded from the courts in a SEPA case. However, that
dissent actually supports our holding here. The dissent assails the purported statutory
creation of a "fundamental right" in SEPA upon which standing may be founded, and
argues that a fundamental right can only be derived from the fundamental law. We concur
and find an inalienable, or fundamental, right was created in our fundamental law, Article
II, Section 3, 1972 Montana Constitution.

Second, the complaint alleges on its face an injury to the Associations which is
distinguishable from the injury to the general /17 Mont. 499] public. When the plaintiffs
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do not rely on any statutory grant of standing, as here, courts must look to the nature of the
interests of plaintiffs to determine whether plaintiffs are in a position to represent a
"personal stake in the outcome of the controversy" ensuring an "adversary context" for
judicial review. Sierra Club v. Morton, supra; Chovanak v. Matthews, supra. Both
Associations allege, in effect, that they are relatively large, permanent, nonprofit
corporations dedicated to the preservation and enhancement of wilderness, natural
resources, wildlife and associated concerns. Both Associations allege substantial use of the
public lands adjacent to Beaver Creek South by their members for various recreational
purposes. The Gallatin Sportsmen's Association contributed to the Department's Revised
EIS by way of written comments to the draft environmental impact statement. These facts
are sufficient to permit the Associations to complain of alleged illegal state action resulting
in damage to the environment.

Third, there can be no doubt that unlawful environmental degradation is within the judicial
cognizance of the state sovereignty. The constitutional provisions heretofore discussed and
MEPA itself unequivocally demonstrate the state's recognition of environmental rights and
duties in Montana. The courts of the state are open to every person for the remedy of
lawfully cognizable injuries. Article II, Section 16, 1972 Montana Constitution; Section
93-2203, R.C.M. 1947.

Finally, we reiterate these Associations are citizen groups seeking to compel a state agency
to perform its duties according to law. This concept is novel in Montana only insofar as it is
raised here in the context of the state's explicit environmental policy. Were the Associations
denied access to the courts for the purpose of raising the issue of illegal state action under

. MEPA, the foregoing constitutional provisions and MEPA would be rendered useless
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verbiage, stating rights without remedies, and leaving the state with no checks on its
powers and duties under that act. The statutory functions of state agencies under MEPA
can- [171 Mont. 500] not be left unchecked simply because the potential mischief of
agency default in its duties may affect the interests of citizens without the Associations'
membership. United States v. SCRAP, supra.

The second major issue concerns the adequacy of the Revised EIS filed by the Department
on the Beaver Creek South subdivision.

Throughout the argument Beaver Creek has maintained that MEPA has no bearing upon the
Department's review of the proposed subdivision plant and an environmental impact
statement is not required. If such statement is required, then Beaver Creek allies itself with
the Department's position. The Department concedes that an environmental impact
statement is required, but contends its responsibilities under MEPA are circumscribed by
other statutory authority. In both Beaver Creek's and the Department's arguments, the thrust
is that subdivision review has been comprehensively provided for in two acts hereinbefore
cited: the Subdivision and Platting Act and the Sanitation in Subdivisions Act. They allege
the clear legislative intent of the Subdivision and Platting Act is to place final subdivision
approval authority in the hands of local government (e.g., section 11-3866, R.C.M. 1947),
and the Department can interfere with town, city, or county subdivision approval only to
the extent of its particular expertise and authority under the Sanitation In Subdivisions Act.
Thus, they allege, if a Department environmental impact statement is required, it need deal
in detail only with the environmental effects related to water supply, sewage disposal, and
solid waste disposal.

Montana's Environmental Policy Act was enacted in 1971 and is patterned after the
National Environmental Policy Act. It is a broadly worded policy enactment in response to
growing public concern over the innumerable forms of environmental degradation
occurring in modern society. The first two sections of MEPA state:

"69-6502. Purpose of act. The purpose of this act is to declare /771 Mont. 501] a state
policy which will encourage productive and enjoyable harmony between man and his
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environment; to promote efforts which will prevent or eliminate damage to the environment
and biosphere and stimulate the health and welfare of man; to enrich the understanding of
the ecological systems and natural resources important to the state; and to establish an
environmental quality council.

"69-6503. Declaration of state policy for the environment. The legislative assembly,
recognizing the profound impact of man's activity on the interrelations of all components of
the natural environment, particularly the profound influences of population growth,
high-density organization, industrial expansion, resource exploitation, and new and
expanding technological advances and recognizing further the critical importance of
restoring and maintaining environmental quality to the overall welfare and development of
man, declares that it is the continuing policy of the state of Montana, in cooperation with
the federal government and local governments, and other concerned public and private
organizations, to use all practicable means and measures, including financial and technical
assistance, in a manner calculated to foster and promote the general welfare, to create and
maintain conditions under which man and nature can coexist in productive harmony, and
fulfill the social, economic, and other requirements of present and future generations of
Montanans.

"(a) In order to carry out the policy set forth in this act, it is the continuing responsibility of
the state of Montana to use all practicable means, consistent with other essential
considerations of state policy, to improve and coordinate state plans, functions, programs,
and resources to the end that the state may--

"(1) fulfill the responsibilities of each generation as trustee of the environment for
succeeding generations;

"(2) assure for all Montanans safe, healthful, productive, and aesthetically and culturally
pleasing surroundings;

"(3) attain the widest range of beneficial uses of the environ- /177 Mont. 502] ment without
degradation, risk to health or safety, or other undesirable or unintended consequences;

"(4) preserve important historic, cultural, and natural aspects of our unique heritage, and
maintain, wherever possible, an environment which supports diversity and variety of
individual choice;

"(5) achieve a balance between population and resource use which will permit high
standards of living and a wide sharing of life's amenities; and

"(6) enhance the quality of renewable resources and approach the maximum attainable
recycling of depletable resources.

"(b) The legislative assembly recognizes that each person shall be entitled to a healthful
environment and that each person has a responsibility to contribute to the preservation and
enhancement of the environment."

These sections unequivocably express the intent of the Montana legislature regarding
environmental policy.

But MEPA does more than express lofty policies which want for any means of legislative
or agency implementation. Section 69-6504, R.C.M. 1947, contains "General directions to
state agencies" and provides:

"The legislative assembly authorizes and directs that to the fullest extent possible.

"(a) The policies, regulations, and laws of the state shall be interpreted and administered in
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accordance with the policies set forth in this act, and
"(b) all agencies of the state shall

"(1) utilize a systematic, interdisciplinary approach which will insure the integrated use of
the natural and social sciences and the environmental design arts in planning and in
decision making which may have an impact on man's environment;

"(2) identify and develop methods and procedures, which will insure that presently
unquantified environmental amenities and /7171 Mont. 503] values may be given
appropriate consideration in decision making along with economic and technical
considerations;

"(3) include in every recommendation or report on proposals for projects, programs,
legislation and other major actions of state government significantly affecting the quality of
the human environment, a detailed statement on-

"(1) the environmental impact of the proposed action,

"(ii) any adverse environmental effects which cannot be avoided should the proposal be
implemented,

"(i11) alternatives to the proposed action,

"(iv) the relationship between local short-term uses of man's environment and the
maintenance and enhancement of long-term productivity, and

"(v) any irreversible and irretrievable commitments of resources which would be involved
in the proposed action should it be implemented.

"Prior to making any detailed statement, the responsible state official shall consult with and
obtain the comments of any state agency which has jurisdiction by law or special expertise
with respect to any environmental impact involved. Copies of such statement and the
comments and views of the appropriate state, federal, and local agencies, .which are
authorized to develop and enforce environmental standards, shall be made available to the
governor, the environmental quality council and to the public, and shall accompany the
proposal through the existing agency review processes. * * *"

The "detailed statement" described by subsection (b)(3) is referred to as the environmental
impact statement, or EIS.

Appellants emphasize that the Subdivision and Platting Act was passed two years after
MEPA, and this circumstance expresses a legislative intent that local review of
environmental factors, particularly under sections 11-3863 and 11-3866, R.C.M. 1947,
obviates the necessity for departmental review. Such an interpretation, however, conflicts
with the terms of MEPA, in section 69-6507, R.C.M. 1947: [171 Mont. 504]

"The policies and goals set forth in this act are supplementary to those set forth in existing
authorizations of all boards, commissions, and agencies of the state.” :

Had the legislature intended local review to replace the rigorous review required by
responsible state agencies, it could easily have so stated. The existing statutes evince a
legislative intent that subdivision decisions be made at the local planning level based upon
factors with an essentially local impact, and that state involvement triggers a
comprehensive review of the environmental consequences of such decisions which may be
of regional or statewide importance.
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An illustration of this interpretation is provided by a comparison of the provisions of
MEPA, hereinbefore set forth, with certain provisions of the Subdivision and Platting Act.
The statement of policy in the Subdivision and Platting Act contains a mandate to "require

‘ development in harmony with the natural environment", section 11-3860, R.C.M. 1947.
Section 11-3863 (1), R.C.M. 1947, requires local governing bodies to adopt regulations and
enforcement measures for, inter alia, "the avoidance of subdivision which would involve
unnecessary environmental degradation * * *.," Subsection (2) requires the department of
community affairs to prescribe minimum requirements for local government subdivision
regulations, including "criteria for the content of the environmental assessment required by
this act." Subsection (3) provides that this "environmental assessment" must be submitted
to the governing body by the subdivider. Subsection (4) describes the environmental
assessment which emphasizes research as to water, sewage, soil and local services. While
these factors may be among the more significant immediate environmental problems
created by a subdivision, an assessment of them does not approach the scope of the inquiry
required by MEPA section 69-6504, R.C.M. 1947.

Furthermore, there is no irreconcilable repugnancy between these acts which would render
either the Subdivision and Platting Act or MEPA a nullity. It is suggested the district
court's /171 Mont. 505] judgment leads to the proposition that the Department could "veto"
a local subdivision approval solely on the basis of its EIS--In direct contravention of the
intent of the Subdivision and Platting Act. While this "veto" prospect is feasible, two points
are disregarded by the argument. First, MEPA was enacted to mitigate environmental
degradation "to the fullest extent possible". Second, MEPA does not call for a halt to all
further development; its express direction to agencies is to "utilize a systematic,
interdisciplinary approach" to foster sound environmental planning and decision making. A
state agency acting pursuant to this directive does not invoke the specter of state
government vetoing viable local decisions. The concurrent functions of local and state
governments with respect to environmental decisions serve to enhance the environmental
policy expressed in all of the statutes here considered, that action be taken only upon the
basis of wellinformed decisions.

Thus, the statutes must be read together as creating a complementary scheme of
environmental protection. As stated in Fletcher v. Paige, 124 Mont. 114, 119, 220 P.2d
484, 486:

"The general rule is that for a subsequent statute to repeal a former statute by implication,
the previous statute must be wholly inconsistent and incompatible with it. United States v.
196 Buffalo Robes, 1 Mont. 489, approved in London Guaranty & Accident Co. v.
Industrial Accident Board, 82 Mont. 304, 309, 266 P. 1103, 1105. The court in the latter
case continued: ‘The presumption is that the Legislature passes a law with deliberation and
with a full knowledge of all existing ones on the same subject, and does not intend to
interfere with or abrogate a former law relating to the same matter unless the repugnancy
between the two is irreconcilable.'

See: City of Billings v. Smith, 158 Mont. 197, 490 P.2d 221; State ex rel. Esgar v. District
Court, 56 Mont. 464, 185 P. 157.

Support for our interpretation of the scope of MEPA is found in a leading federal case
interpreting the NEPA. In Calvert Cliffs' Coordinating Committee, Inc. v. United States
Atomic [171 Mont. 506] Energy Commission, 146 U.S.App.D.C. 33,449 F.2d 1109, 1112,
17 A.L.R.Fed. 1 (1971), regulations proposed by the Atomic Energy Commission (AEC)
were challenged on the basis that the proposed regulations did not adequately provide for
consideration of all environmental factors as mandated by NEPA. The AEC argued that its

‘ authority extended only to nuclear related matters and that it was prohibited from
independently evaluating and balancing environmental factors which were considered and
certified by other federal agencies. The Calvert Cliffs' court found the AEC's interpretation
of NEPA unduly restricted, stating:
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"NEPA * * * makes environmental protection a part of the mandate of every federal agency
and department. The Atomic Energy Commission, for example, had continually asserted,
prior to NEPA, that it had no statutory authority to concern itself with the adverse
environmental effects of its actions. Now, however, its hands are no longer tied. It is not
only permitted, but compelled, to take environmental values into account.”

The district court was correct in treating MEPA as the controlling statute in this case.

|
The district court held the Revised EIS does not comply procedurally with MEPA on eight |
separate grounds. The court expressly declined to venture into a review of the substantive |
merits of the Department's reasoning and conclusions.

A preliminary question is the inquiry into the proper scope of review of the Revised EIS by
the courts. Because MEPA is modeled after NEPA, it is appropriate to look to the federal
interpretation of NEPA. This Court follows the rule found in Ancient Order of Hiberians v.
Sparrow, 29 Mont. 132, 135, 74 P. 197, 198:

"* * * that the construction put upon statutes by the courts of the state from which they are
borrowed is entitled to respectful consideration, and * * * only strong reasons will warrant
a departure from it."" [171 Mont. 507]

Again, in State v. King Colony Ranch, 137 Mont. 145, 151, 350 P.2d 841, 844:

"The State Board of Equalization was and is warranted in following the Federal

~ interpretation of the language which the Legislature of this state adopted from the Act of

Congress."

See: Cahill-Mooney Construction Co. v. Ayres, 140 Mont. 464, 373 P.2d 703; Roberts v.
Roberts, 135 Mont. 149, 338 P.2d 719; Lowe v. Root, 166 Mont. 150, 531 P.2d 674.

In determining the proper scope of judicial review of environmental impact statements
under NEPA, the federal courts have framed the question in terms of whether NEPA is
merely a procedural statute or whether it is a substantive statute creating substantive duties
reviewable by the courts. See Note: The Least Adverse Alternative Approach to
Substantive Review under NEPA, 88 Harvard Law Review 735 (1975). However because
the district court ruled on procedural grounds, we limit our inquiry to procedural matters.

The United States Supreme Court recently stated in Aberdeen & Rockfish R.R. Co. v.
SCRAP, 422 U.S. 289, 95 S.Ct. 2336, 2355, 45 L.Ed.2d 191, 215 (1975):

"* * * NEPA does create a discreet procedural obligation on government agencies to give
written consideration of environmental issues in connection with certain major federal
actions * * *"

In Calvert Cliffs', supra, (449 F.2d 1109, 1115), the District of Columbia Court of Appeals
stated:

"* * * But if the decision was reached procedurally without individualized consideration
and balancing of environmental factors--conducted fully and in good faith--it is the
responsibility of the courts to reverse. * * *"

The Ninth Circuit Court of Appeals firmly bases its reviewing standard on the federal
Administrative Procedure Act. Lathan v. Brinegar, 9 Cir., 506 F.2d 677 (1974); Cady v.
Morton, 9 Cir., 527 F.2d 786 (1975); Trout Unlimited v. Morton, 9 Cir., 509 /171 Mont.
308] F.2d 1276, 1282, 1283 (1974). In Trout Unlimited the court expanded on its
explanation:
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"The ‘without observance of procedure required by law' Sec. 706(2)(D) standard, however,
is less helpful in reviewing the sufficiency of an EIS than one might wish * * *

"k ok k

"It follows, therefore, that in determining whether the appellees prepared an adequate EIS
we will be guided in large part by ‘procedural rules' rooted in case law. * * * All such rules
should be designed so as to assure that the EIS serves substantially the two basic purposes
for which it was designed. That is, in our opinion an EIS is in compliance with NEPA when
its form, content, and preparation substantially (1) provide decisionmakers with an
environmental disclosure sufficiently detailed to aid in the substantive decision whether to
proceed with the project in the light of its environmental consequences, and (2) make
available to the public, information of the proposed project's environmental impact and
encourage public participation in the development of that information."

We are also mindful that the policies set forth in section 69-6503, R.C.M. 1947, are to be
implemented by state agencies in accordance with sections 69-6504(a) and 69-6507,
R.CM. 1947.

In light of the foregoing, the scope of judicial review of the Revised EIS in this case 1s
limited to a consideration of whether the Department provided a sufficiently detailed
consideration and balancing of environmental factors which will ensure that the procedure
followed will give effect to the policies of MEPA, aid the Department in decision making,
and publicize the environmental-impact of its action.

We will consider each factor of the Revised EIS found legally deficient by the district court
in the sequence set forth in its opinion.

The district court held the Department failed to include in the Revised EIS anything rising
to the dignity of an economic analysis, as required by MEPA and by House Joint
Resolution No. 73, [171 Mont. 509] approved March 16, 1974. A joint resolution is not
binding as law on this Court, but we give it consideration as a clear manifestation of the
legislative construction of MEPA. State v. Toomey, 135 Mont. 35, 335 P.2d 1051; State ex
rel. Jones v. Erickson, 75 Mont. 429, 244 P. 287. House Joint Resolution No. 73 states in
relevant part:

"WHEREAS, it is a matter of serious concern to the legislature that this enactment [MEPA]
be fully implemented in all respects,

"NOW, THEREFORE, BE IT RESOLVED * * *

"That all agencies of state government are hereby directed to achieve forthwith the full
implementation of the Montana Environmental Policy Act including the economic
analysis requirements of sections 69-6504 through 69-6514 * * * and

"* * * that economic analysis shall accompany environmental impact statements as
required by the foregoing sections of the act and shall encompass an analysis of the costs
and benefits to whomsoever they may accrue, including considerations of employment,
income, investment, energy, the social costs and benefits of growth, opportunity costs, and
the distribution effects * * *."

With the exception of a discussion of educational costs, the Revised EIS contains scant
economic analysis. The Department seeks to explain this away with a reference to the
function of local governing bodies in compiling economic data, and states it would be a
duplication of effort for the Department to so engage itself. Earlier in this opinion we
discussed this attempt to circumvent the intent of MEPA as expressed by the legislature--in
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this instance as recently as 1974. The Department may not abdicate its duties under MEPA
to local governments.

The cost-benefit analysis required by MEPA, as construed by the legislature, encompasses
a broad consideration of several factors categorized in House Joint Resolution No. 73,
approved March 16, 1974. A reasonable cost-benefit economic analysis undertaken
pursuant to these criteria would, in effect, accomplish most of the purposes sought to be
served by an environ- /171 Mont. 510] mental impact statement. Here, for example, the
Revised EIS asserts that Beaver Creek South will provide necessary housing for many
employees at nearby Big Sky of Montana. This comment, however, is not accompanied by
any data to support the conclusion that Big Sky employees could afford, or would desire, to
live at Beaver Creek South. In other words, the Revised EIS does not consider or disclose
the approximate costs of the residential units, the average incomes of Big Sky employees,
or even the likelihood that this projected housing use will come to pass. Such data is
contemplated by MEPA. '

The Department clearly ignored its duties to provide an economic analysis in its Revised
EIS, as the district court found. Also the cooperative interand intra-governmental approach
fostered by MEPA section 69-6503, R.C.M. 1947, should encourage the free exchange of
data compiled by local and state agencies; if the local government prepares an economic
analysis, such could be incorporated as part of the Department's environmental impact
statement.

The gist of the Revised EIS, p. 23, with respect to aesthetic considerations is demonstrated
by its comments on visual impact:

"A visual impact would certainly result from the proposed development. The severity of
this visual impact is purely speculation, and the desirability is a matter of personal aesthetic
values.

"k ok 3k

"* * * Any development, including the proposed Beaver Creck South, placed within this
scenic canyon setting would be considered aesthetically offensive by a majority of people.”

Again, the Revised EIS, p. 24, affirms that visual impact is a matter of "speculation”
because "Economists have not developed an acceptable process to place an economic
valuation on such intangibles as aesthetics."

This latter comment betrays a fundamental weakness of the Department's approach to its
responsibilities under MEPA. In /171 Mont. 511] decrying the absence of a precise
quantitative or qualitative measure, the Department ignores the recognition of this variable
factor in section 69-6504(b)(2), as one which must "be given appropriate consideration in
decision making along with economic and technical considerations”. (Emphasis supplied).
Under section 69-6504(b)(3)(1), the Department is required to prepare a detailed statement
on "the environmental impact of the proposed action" and visual impact falls within the
meaning of this subsection. There is no detailed description of the design of the proposed
residential units, the compatibility of the architecture with the surrounding landscape, the
obstruction or availability of views, or the relationship of the open spaces to these factors.
The Revised EIS comments in this regard are not sufficiently detailed under any standard
conceivable to give meaning to the act or inform decision makers and the public of the
probable aesthetic consequences of the development.

Section 69-6504(b)(3)(iii), R.C.M. 1947, requires an environmental impact statement to
contain "alternatives to the proposed action". Section 69-6504(b)(4), R.C.M. 1947, requires
agencies to "study, develop and describe appropriate alternatives to recommended courses
of action in any proposal which involves unresolved conflicts concerning alternative uses
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of available resources”. The latter section appears to be operable whether or not an
environmental impact statement is prepared. Trinity Episcopal School Corporation v.
Romney, 8 ERC 1033, 523 F.2d 88, (2d Cir. 1975). The district court correctly concluded
the subsection (b)(4) description is to be included in a subsection (b)(3) environmental
impact statement.

However, the district court erred in its opinion that discussion of alternatives in the Revised
EIS is "patently inadequate". The district court merely viewed the last two pages of the
Revised EIS under the "Alternatives" heading, wherein various alternatives are essentially
stated as conclusions. This review ignores the reasonable discussion of alternatives
contained in other portions of the Revised EIS regarding such factors as water supply, /171
Mont. 512] wastewater, and police and fire protection. As stated by the Ninth Circuit Court
of Appeals in Life of the Land v. Brinegar, 9 Cir., 485 F.2d 460, 472(1973):

"NEPA's “alternatives' discussion is subject to a construction of reasonableness. * * *
Certainly, the statute should not be employed as a crutch for chronic fault-finding.
Accordingly, there is no need for an EIS to consider an alternative whose effect cannot be
reasonably ascertained, and whose implementation is deemed remote and speculative."”

The discussion of alternatives in the Revised EIS viewed in its entirety is sufficiently
detailed to comply with the procedural requirements of MEPA.

The Revised EIS contains reproductions of lengthy comments from the state Department of
Fish and Game and the Gallatin Sportsmen's Association regarding impact of the proposed
development on wildlife in the Gallatin Canyon. Other comments are also mentioned. All
of the comments indicated that an adverse environmental effect on wildlife could not be
avoided if the proposal were to be implemented. Section 69-6504(b)(3) (i), R.C.M. 1947.
The Revised EIS, p. 28, rather than dealing with a consideration of these adverse effects,
contains a pro-tracted discussion of the legislative history of the Subdivision and Platting
Act and the local level hearings on the instant plat proposal, and concludes by stating:

"Therefore, there is an opportunity to effect rejection or revision of a subdivision for
environmental reasons at the county level. This would appear to satisfy the spirit in which
the Montana Environmental Policy Act was enacted."”

We find this justification for inaction and ad hoc agency "legislating" to be inappropriate in
an environmental impact statement. The Department's responsibility in pursuing its duties
under MEPA is to consider all relevant environmental values along with other factors and
come to a conclusion with regard to them. Although we do not suggest the Department has
the internal resources and expertise with which to expand upon or /171 Mont. 513] refute
the wildlife comments received from outside sources, we do hold it is within the
Department's province under MEPA to reach its decision based upon a procedure which
encompasses a consideration and balancing of environmental factors. The district court was
correct in holding that the mere transmittal of comments adverse to the proposal is
insufficient.

The department of Highways commented on the effect of the proposed subdivision with
respect to traffic flow on U.S. Highway 191. The Department of Highways states the
Beaver Creek South Subdivision "will generate a large amount of traffic", citing figures,
and states this increased volume "will not warrant the construction of a four lane facility in
this vicinity." Several challenging comments call for more detailed and accurate
information, but the Revised EIS, at p. 33, states the Department of Highways reaffirms its
statement and on that basis says:

"# * * Beaver Creek South would not be the development that would make reconstruction
[of the highway] necessary."
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The district court found this portion of the Revised EIS lacking because the treatment of
highways was "incomplete”, there was no discussion of the effect of future highway
construction, and also no discussion of cumulative social, economic and environmental
impacts of continued development in the Gallatin Canyon.

We believe the highway discussion is procedurally adequate and that the district court's
opinion on this point requires an unwarranted clairvoyance on the part of the Department.
In contradistinction to the wildlife discussion where the agency with the greatest expertise
in the field (Department of Fish and Game) raised serious adverse questions which were
not addressed, here the Department is justified in relying on the Department of Highways
projections for future traffic flow. The published comments and accompanying discussion
demonstrate a reasonable consideration and balancing of environmental factors.

Comments of Montana Power Company in the Revised EIS /171 Mont. 514] indicate to the
Department that the company would have "no problem" in supplying the electricity needs
of the proposed subdivision, and that this capacity could be met with present transmission
lines. The Revised EIS notes at p. 36, that the proposed subdivision "would be a
contributing factor toward any future necessity for additional service." The adverse
comments to this in the Revised E1S concentrate on the issue of whether or not Montana
Power Company is counting on the use of a proposed new power line into the canyon from
the west. The Department's conclusion does not dispute the information provided it by the
power company. The district court held that this analysis is superficial at best.

The energy needs of the Gallatin Canyon with respect to Beaver Creek South, and future
development, are sufficiently considered and balanced in the Revised EIS. The Department,
through its inclusion in the Revised EIS of conflicting comments, cannot be expected to
provide detail beyond that which is reasonably foreseeable. The Department reasonably
concluded the proposed development would contribute to the total power needs of the area
and to any future necessity for additional service. This constitutes procedural compliance
with MEPA in that the Departmental decision makers are made aware of the environmental
consequences regarding energy, and the same information is made available to other
branches of government and the public. Trout Unlimited v. Morton, 509 F.2d 1276.

The district court held that the "actual necessity" for the proposed subdivision must be
analyzed. As the appellants correctly point out, there is no provision in MEPA which
requires a study of necessity. Therefore, the district court's opinion on this point is
erroneous.

We point out, however, the necessity of the project was gratuitously introduced into the
Revised EIS by the Department in order to publish therein a letter by Big Sky of Montana,
Inc. which suggests that the Beaver Creek South subdivision will alleviate a housing
shortage for employees at Big Sky. Inre /171 Mont. 515] sponse to several challenging
comments received by the Department, the Revised EIS then reverses its earlier position by
stating that the objections may be valid, but they have no bearing on whether or not to
approve the plat.

This turnabout of the Department within the Revised EIS evidences an attitude that an
environmental impact statement is simply window dressing to pacify opponents of the
Department's actions. MEPA was not enacted to provide the government and public with
project justifications by state agencies. We hold that if the Department deems the necessity
of the development to be a critical factor in its analysis of the impact of the proposed
subdivision, then it is bound at least to make a reasonable consideration of the necessity of
the project in light of the reasonable objections made to the necessity premise.

The district court held that cumulative impacts must be discussed in greater detail. The

Revised EIS contains a detailed analysis of the cumulative impact of increasing the nutrient
load in the Gallatin River from the subdivision's domestic water sources. No other
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cumulative impacts are discussed in the same portion of the Revised EIS. However, the
Revised EIS as a whole contains several references to anticipated future environmental
impacts in the vicinity, and a reasonably detailed summary of the pending comprehensive
plan for the Gallatin Canyon Planning Study Committee. This constitutes a sufficiently
detailed consideration and disclosure regarding "the relationship between local shortterm
uses of man's environment and the maintenance and enhancement of long-term
productivity". Section 69-6504(b)(3)(iv), R.C.M. 1947.

In summary, the Revised EIS is procedurally inadequate in its analyses of economic costs
and benefits, aesthetic considerations, and wildlife factors. This holding is not to be
construed as a mandate for technical perfection; rather, we find simply that the Revised EIS
does not sufficiently consider and balance the full range of environmental factors required
under the terms of MEPA. If the policy and purpose of MEPA are to have any /171 Mont.
516] practical meaning, state agencies must perform their duties pursuant to the directives
contained in that Act.

Having found that the district court correctly declared the Revised EIS to be procedurally
inadequate and void, the final question is whether plaintiff Associations are entitled to
injunctive relief as ordered by the district court.

The rule is well settled that injunction actions by private parties against public officials
must be based upon irreparable injury and a clear showing of illegality. State ex rel. Keast
v. Krieg, 145 Mont. 521, 402 P.2d 405. Environmental damage as alleged by the
Associations is an injury within the scope of the judicial cognizance. Furthermore, the
preceding discussion indicates the Revised EIS does not meet the minimum requirements
of the law under MEPA and is clearly illegal.

The Department and Beaver Creek allege an injunction is barred by section 93-4203(4),
R.C.M. 1947, which states:

"An injunction cannot be granted:

¥ * *1(4) To prevent the execution of a public statute, by
officers of the law, for the public benefit."
This argument overlooks the cases which hold that illegal actions by public officials may
be enjoined. In Larson v. The State of Montana and the Department of Revenue, 166 Mont.

449, 534 P.2d 854, 32 St.Rep. 377, 384, this Court overruled the dicta in Keast to the effect
than an injunction against public officers was banned by section 93-4203(4), stating:

"The preferable law is enunciated in Hames v. City of Polson, 123 Mont. 469, 479, 215
P.2d 950, where it was held: " ** * * public bodies and public officers may be restrained by
injunction from proceeding in violation of law, to the prejudice of the public, or to the
injury of individual rights * * * ™

We affirm the district court holding that injunctive relief is proper in this case.
The summary judgment is affirmed. [171 Mont. 517]
MR. JUSTICE DALY dissenting:
Time being short and to preclude another opinion I again dissent and comment that my

original objection to legal principles concerning standing to bring suit have not been
discussed nor answered.
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