THE NEED FOR THE MONTANA ADM NI STRATI VE PROCEDURE ACT AND
LEQ SLATI VE OVERSI GHT, UNDER MAPA, OF ADM NI STRATI VE
RULEMAKI NG

In Montana, as in nost states, the state constitution provides
that | awraking is a function of the Legislature and decl ares
that certain procedures nust be used in order to enact |aws.
H storically, it is also a recognized principle of state | aw
that the Legislature may del egate the power to enact law (in
the formof admnistrative rules) to the Executive Branch
Thi s del egation of legislative authority to adopt
admnistrative rules that are binding as |law has its support
not only in law but also in reason; the Legislature, being a
part-tinme body and | acking expertise in the many varied

pur poses of state governnment, often does not have the tineg,
know edge, and resources to adopt as statutory |aw the many
detail ed provisions needed to inplenent the statutes that the
Legi sl ature enacts. To facilitate the adm nistration of

| egi sl ation, the Legislature authorizes the adoption of

adm nistrative rules that nust be adopted pursuant to the
requi renents of the Montana Adm nistrative Procedure Act

( MAPA) .

Because of the MAPA definition of "agency", MAPA applies to
nost state Executive Branch agencies. MAPA has standardi zed
many functions of adm nistrative agencies, the nost inportant
of which may be the rul emaki ng function del egated by the
Legislature. As a result, persons dealing with state agencies
need not obtain rul emaki ng i nformati on and copi es of agency
rules solely fromthe agencies thensel ves, nor nust they

di stingui sh between many different forns and styles of, and
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procedures for adopting, agency rules. Furthernore, there is
no longer a risk that an agency may have adopted rules in a
manner unknown and undi scoverabl e by the general public.

Under MAPA: (1) all proposed and adopted rul es of every agency
covered by MAPA nust be printed in the Montana Adnministrative
Regi ster, which is published twice nonthly by the Secretary of
State; (2) interested persons nust be given an opportunity to
comment on proposed rules; and (3) adopted rules nust be
published in the Adm nistrative Rules of Montana (ARM. Mich
good has resulted fromthese and ot her provisions of MAPA

The purpose and effect of MAPA, however, have sonetines been
m sconstrued. MAPA has sonetines been clained to be the cause
of an alleged undesirable proliferation of agency rules, and
its repeal has sonetines been advocated as the cure. However
MAPA does not grant rul emaking authority to state agencies, as
t he | anguage of MAPA plainly states at 2-4-301, MCA

Rul emaki ng authority has been granted by the Legislature in
nuner ous i ndi vidual sections of the | aw scattered throughout

t he Mont ana Code Annot at ed.

The nunber of statutory grants of rul emaking authority may
surprise sone people. There are hundreds of statutory
sections delegating authority for agencies to adopt

adm nistrative rules. The statutory grants of rul enaking
authority are often worded in a manner that provides little
detail and gui dance to an Executive Branch agency as to what
the rules are to contain and the approach that the agency is
to take in regard to the substance of the rules. To address
the problem of | oosely worded and hastily consi dered

del egati ons of rul emaking authority, the Legi sl ature enacted
Chapter 11, Laws of 1997, codified as 5-4-103, MCA, providing:
“A statute del egating rul emaking authority to an agency nust
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contain specific guidelines describing for the agency and the
public what the rules may and may not contain.”

Over the past 25 to 30 years, the Legislature has enacted
nuner ous MAPA anendnents to hel p strengthen the Legislature's
I nfl uence over the rul emaki ng process. These enactnents,
while certainly hel pful, cannot be relied upon in al

i nstances to ensure a proper inplenentation, under NAPA, of

| egi slative intent by an agency, mnmuch |less the "best", nost
practical, or |east expensive inplenentation. Wether because
of oversight, inaccurate use of |anguage, limted tine all owed
for legislative action, inability to foresee possible |egal or
econon ¢ consequences, or other reasons, grants of rul emaking
authority and the statutes to be inplenented by rules are
rarely witten in a nmanner acceptable to all interests.
Therefore, |egislative oversight becones a practi cal

necessity.

MAPA REVI EW OF AGENCY ADM NI STRATI VE RULES

The interimcommttees and Environnmental Quality Council are
required by 2-4-402, MCA, to "review all proposed rules filed
with the secretary of state". The review of proposed rules is
conducted primarily to determ ne conpliance with statutory
requisites in MAPA for the valid proposal and adoption of
rules. Under 2-4-305, MCA, arule is not effective unless all
of the followi ng conditions are net:

(1) Each substantive rul e adopted nust be
within the scope of authority conferred by
the Legi slature, nust inplenent a statute,
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and nust be in accordance with ot her
statutory standards.

(2) The rule nmust be consistent with the
i mpl enment ed statute and nust be reasonably
necessary to carry out the purpose of the
statute.

(3) The rule nmust substantially conply with the
requi rements of MAPA relating to the
procedure for adoption (e.g., notice,
heari ng, and subm ssion of comments on the
rul e).

To determ ne whether a proposed rule conplies with these
statutory standards, an interimconmmttee staff attorney
reviews the statute authorizing rul emaki ng, the substantive
| aw i npl enented by the proposed rule, and the procedure used
by the agency to propose or adopt the rule. The staff
attorney reviews the proposed rule for such additional
considerations as clarity and style.

The review begins with a conmttee staff attorney anal ysis of
the rule proposal for conpliance with MAPA. |f an error or
problemin a proposed (or adopted) rule is discovered, the
review ng attorney notifies the agency concerned and

reconmends a sol ution. The staff attorney conducts a
foll owup as necessary to determ ne subsequent agency
conpliance. |If the agency disagrees with the staff attorney

comments and recommendati on and the staff attorney conmments
and recommendation are of a substantive nature and relate to
an inportant problem it is up to the conmttee how the matter
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w ||l be handl ed.

Commttee staff attorney coments and recomendati ons usually
fall into the foll ow ng maj or categories:

(1) The agency |l acks statutory authority for
t he proposed rule, the proposed rule
i mproperly inplenments the | anguage of the
statute being inplenmented, or the proposed
rule is unnecessary to give effect to the
statute inpl enented.

(2) The proposed rule cites a statute as a grant of
rul emaki ng authority or as inplenmented when, in
fact, the statute cited does not grant rul emaking
authority or is not inplenented, or the proposed
rule inproperly repeats statutory |anguage or
cont ai ns anbi guous | anguage.

(3) The proposed rule conflicts with a statute or adds
to a statute sonething not envisioned by the
Legi sl ature.

(4) The proposed rule contains grammti cal,
spelling, or typing errors, which are
usual |y brought to the attention of the
agency by the conmttee staff attorney.
They are rarely brought to the attention of
the coomttee.

In the great majority of cases in which commttee staff
attorney comments and recommendati ons are nade, the agencies

5



will respond positively and renedy the situation by: (1)
cancel i ng the rul emaki ng proceedi ng altogether; (2) canceling
t he rul emaki ng proceedi ng and the proposed rul e objected to
and renoticing the proposed rule in a different form (3)
anendi ng the proposed rule in the subsequent notice of
adoption; or (4) correcting mnor errors in the ARM

repl acenent pages.



