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*CONTAINS "INDEMNITY","AVERAGE WEEKLY WAGE"

& HOUSEKEEPING CHANGES ONLY

**** Bill No. ****

Introduced By *************

By Request of the *********

A Bill for an Act entitled: "An Act simplifying and clarifying

the Workers' Compensation Act; changing the term "compensation"

to "indemnity" and "average weekly wage" to "state's average

weekly wage"; providing definition of "indemnity"; removing

definition of "reasonably safe tools and appliances"; repealing

redundant statutes; repealing benefit reductions under third-

party recovering; repealing references for international

agreements; repealing separate treatment of occupational

deafness; amending sections 17-6-317, 17-6-318, 39-11-103, 39-11-

202, 39-71-116, 39-71-118, 39-71-123, 39-71-201, 39-71-306, 39-

71-401, 39-71-408, 39-71-411, 39-71-414, 39-71-605, 39-71-606,

39-71-609, 39-71-610, 39-71-701, 39-71-702, 39-71-704, 39-71-710,

39-71-721, 39-71-723, 39-71-724, 39-71-736, 39-71-737, 39-71-739,

39-71-740, 39-71-741, 39-71-744, 39-71-907, 39-71-908, 39-71-909,

39-71-915, 39-71-1004, and 39-71-2312, MCA; repealing sections

39-71-221, 39-71-222, 39-71-416, 39-71-426, 39-71-427, 39-71-428,

39-71-801, 39-71-802, 39-71-803, 39-71-804, 39-71-805, 39-71-806,

39-71-807, 39-71-808, 39-71-809, 39-71-810, 39-71-811, 39-71-812,

and 39-71-813, MCA; and providing an effective date and an
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applicability date."

Be it enacted by the Legislature of the State of Montana:

Section 1.  Section 17-6-317, MCA, is amended to read:

"17-6-317.  Participation by private financial institutions

-- rulemaking. (1) (a) The board may jointly participate with

private financial institutions in making loans to a business

enterprise if the loan will:

(i)  result in the creation of a business estimated to

employ at least 10 people in Montana on a permanent, full-time

basis;

(ii) result in the expansion of a business estimated to

employ at least an additional 10 people in Montana on a

permanent, full-time basis; or

(iii) prevent the elimination of the jobs of at least 10

Montana residents who are permanent, full-time employees of the

business.

(b)  Loans under this section may be made only to business

enterprises that are producing or will produce value-added

products or commodities.

(c)  A loan made pursuant to this section does not qualify

for a job credit interest rate reduction under 17-6-318.

(2)  A loan made pursuant to this section may not exceed 1%

of the coal severance tax permanent fund and must comply with

each of the following requirements:

(a)  (i) The business enterprise seeking a loan must have a
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cash equity position equal to at least 25% of the total loan

amount.

(ii) A participating private financial institution may not

require the business to have an equity position greater than 50%

of the total loan amount.

(iii) If additional security or guarantees, exclusive of

federal guarantees, are required to cover a participating private

financial institution, then the additional security or guarantees

must be proportional to the amount loaned by all participants,

including the board of investments.

(b)  The board shall provide 75% of the total loan amount.

(c)  The term of the loan may not exceed 15 years.

(d)  The board shall charge interest at the following annual

rate:

(i)  2% for the first 5 years if 15 or more jobs are created

or retained;

(ii) 4% for the first 5 years if 10 to 14 jobs are created

or retained;

(iii) 6% for the second 5 years; and

(iv) the board's posted interest rate for the third 5 years,

but not to exceed 10% a year.

(e)  (i) The interest rates in subsections (2)(d)(i) and

(2)(d)(ii) become effective when the board receives certification

that the required number of jobs has been created or as provided

in subsection (2)(e)(ii). If the board disburses loan proceeds

prior to creation of the required jobs, the loan must bear

interest at the board's posted rate.
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(ii) In establishing interest rates under subsections

(2)(d)(i) and (2)(d)(ii) for preventing the elimination of jobs,

the board shall require the submission of financial data that

allows the board to determine if the loan and interest rate will

in fact prevent the elimination of jobs.

(f)  If a business entitled to the interest rate in

subsection (2)(d)(i) or (2)(d)(ii) reduces the number of required

jobs, the board may apply a graduated scale to increase the

interest rate, not to exceed the board's posted rate.

(g)  For purposes of calculating job creation or retention

requirements, the board shall use the state's average weekly

salary wage, as defined in 39-71-116, multiplied by the number of

jobs required. This calculated number is the minimum aggregate

salary threshold that is required to be eligible for a reduced

interest rate. If individual jobs created pay less than the

state's average weekly salary wage, the borrower shall create

more jobs to meet the minimum aggregate salary threshold. If

fewer jobs are created or retained than required in subsection

(2)(d)(i) or (2)(d)(ii) but aggregate salaries meet the minimum

aggregate salary threshold, the borrower is eligible for the

reduced interest rate. A job paying less than the minimum wage,

provided for in 39-3-409, may not be included in the required

number of jobs.

(h)  (i) A participating private financial institution may

charge interest in an amount equal to the national prime interest

rate, adjusted on January 1 of each year, but the interest rate

may not be less than 6% or greater than 12%.



Unofficial Draft Copy
As of: June 24, 2004 (12:12pm)

LC5555

5 LC 5555

(ii) At the borrower's discretion, the borrower may request

the lead lender to change this prime rate to an adjustable or

fixed rate on terms acceptable to the borrower and lender.

(iii) A participating private financial institution, or lead

private financial institution if more than one is participating,

may charge a 0.5% annual service fee.

(i)  The business enterprise may not be charged a loan

prepayment penalty.

(j)  The loan agreement must contain provisions providing

for pro rata lien priority and pro rata liquidation provisions

based upon the loan percentage of the board and each

participating private lender.

(3)  If a portion of a loan made pursuant to this section is

for construction, disbursement of that portion of the loan must

be made based upon the percentage of completion to ensure that

the construction portion of the loan is advanced prior to

completion of the project.

(4)  A private financial institution shall participate in a

loan made pursuant to this section to the extent of 85% of its

lending limit or 25% of the loan, whichever is less. However, the

board's participation in the loan must be 75% of the loan amount.

(5)  A business enterprise receiving a loan under the

provisions of this section may not pay bonuses or dividends to

investors until the loan has been paid off, except that

incentives may be paid to employees for achieving performance

standards or goals.

(6)  The board may adopt rules that it considers necessary
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to implement this section."

{Internal References to 17-6-317:
 x17-6-311      x17-6-311        x17-6-311         x17-6-312 
 x17-6-314      x17-6-324        x17-6-324 }

Section 2.  Section 17-6-318, MCA, is amended to read:

"17-6-318.  Job credit interest rate reduction for business

loan participation. (1) A borrower who uses the proceeds of a

business loan participation funded under the provisions of this

part to create jobs employing Montana residents is entitled to a

job credit interest rate reduction for each job created to employ

a Montana resident. A borrower who uses the proceeds of a loan

made pursuant to 17-6-309(2) to create jobs is entitled to a job

credit interest rate reduction for each job created. The job

credit interest rate reduction is equal to 0.05% for each job

created to employ a Montana resident, up to a maximum interest

rate reduction of 2.5%.

(2)  If the salary or wage of the job created:

(a)  exceeds the state's average weekly wage, as defined in

39-71-116, the amount of the job credit interest rate reduction

may be increased proportionately for each increment of 25% above

the state's average weekly wage to a maximum of two times the

state's average weekly wage; or

(b)  is less than the state's average weekly wage, as

defined in 39-71-116, the job credit interest rate reduction is

reduced proportionately for each 25% increment below the state's

average wage.

(3)  A job credit interest rate reduction may not be allowed
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for a job created by the borrower using the proceeds of the loan

for which the salary or wage is less than the minimum wage

provided for in 39-3-409.

(4)  A job credit may not be given unless one whole job is

created.

(5)  To qualify for the job credit interest rate reduction,

the borrower shall provide satisfactory evidence of the creation

of jobs and shall make a written application to the board through

its financial institution or, in the case of a loan made pursuant

to 17-6-309(2), shall make a written application directly to the

board."

{Internal References to 17-6-318:
 x17-6-312      x17-6-316        xa17-6-317 }

Section 3.  Section 39-11-103, MCA, is amended to read:

"39-11-103.  (Temporary) Definitions. As used in this

chapter, the following definitions apply:

(1)  "Average weekly wage" has the meaning provided in

39-71-116.

(2)(1)  "Eligible training provider" means:

(a)  a unit of the university system, as defined in

20-25-201;

(b)  a community college district, as defined in 20-15-101;

(c)  an accredited, tribally controlled community college

located in the state of Montana; or

(d)  an entity approved to provide workforce training that

is included on the eligible training provider list.
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(3)(2)  "Eligible training provider list" means the list

maintained by the department of labor and industry of those

eligible training providers who may be used to provide workforce

training under a grant authorized in 39-11-202.

(4)(3)  "Employee" means the individual employed in a new

job.

(5)(4)  "Employer" means the individual, corporation,

partnership, or association providing new jobs and entering into

a grant contract.

(6)(5)  "Full-time job" means a predominantly year-round

position requiring an average of 35 hours of work each week.

(7)(6)  (a) "New job" means a newly created full-time job in

an eligible business.

(b)  The term does not include:

(i)  jobs for recalled employees returning to positions held

previously, for replacement employees, or for employees newly

hired as a result of a labor dispute, part-time or seasonal jobs,

or other jobs that previously existed within the employment of

the employer in the state; or

(ii) jobs created by an employer as the result of an

acquisition of a Montana company or entity if those jobs

previously existed in the state of Montana in the acquired

company or entity unless it is demonstrated that the jobs:

(A)  are substantially different as a result of the

acquisition; and

(B)  will require new training for the employee to meet new

job requirements.
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(8)(7)  "New jobs credit" means the credit provided in

39-11-203.

(9)(8)  "Office of economic development" means the office of

economic development established in 2-15-218.

(10)(9) "Primary sector business" means an employer engaged

in expanding operations within Montana that through the

employment of knowledge or labor adds value to a product,

process, or export service that results in the creation of new

wealth and for which at least 50% of the sales of the employer

occur outside of Montana or the employer is a manufacturing

company with at least 50% of its sales to other Montana companies

that have 50% of their sales occurring outside of Montana.

(11)(10) "Primary sector business training program" or

"program" means the grant provided to employers for the purpose

of working with eligible training providers to provide employees

with education and training required for jobs in new or expanding

primary sector businesses in the state.

(12)(11) (a) "Program costs" means all necessary and

incidental costs of providing program services.

(b)  The term does not include the cost of purchase of

equipment to be owned or utilized by the eligible training

provider.

(13)(12) "Program services" means training and education

specifically directed to the new jobs, including:

(a)  all direct training costs, such as:

(i)  program promotion;

(ii) instructor wages, per diem, and travel;
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(iii) curriculum development and training materials;

(iv) lease of training equipment and training space;

(v)  miscellaneous direct training costs;

(vi) administrative costs; and

(vii) assessment and testing;

(b)  in-house or on-the-job training; and

(c)  subcontracted services with eligible training

providers. 

(13)  "State's average weekly wage" has the meaning provided

in 39-71-116.  (Terminates June 30, 2007--sec. 10, Ch. 567, L.

2003.)"

{Internal References to 39-11-103: None.}

Section 4.  Section 39-11-202, MCA, is amended to read:

"39-11-202.  (Temporary) Primary sector business workforce

training grants -- eligibility. (1) The grant review committee

provided for in 39-11-201 may award workforce training grants to

primary sector businesses that provide education or skills-based

training, through eligible training providers from the eligible

training provider list, for employees in new jobs.

(2)  To be eligible for a grant, an applicant shall

demonstrate that at least 50% of the applicant's sales will be

from outside of Montana or that the applicant is a manufacturing

company with 50% of its sales from companies that have 50% of

their sales outside of Montana and must meet at least one of the

following criteria:

(a)  be a value-adding business as defined by the Montana
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board of investments;

(b)  demonstrate a significant positive economic impact to

the region and state beyond the job creation involved;

(c)  provide a service or function that is essential to the

locality or the state; or

(d)  be a for-profit or a nonprofit hospital or medical

center providing a variety of medical services for the community

or region.

(3)  An applicant shall also provide a match of at least $1

for every $3 requested. The match:

(a)  must be from new, unexpended funds available at the

time of application;

(b)  may include new loans and investments and expenditures

for direct project-related costs such as new equipment and

buildings. The committee may consider recent purchases of fixed

assets directly related to the proposal on a case-by-case basis.

A purchase of fixed assets directly related to the proposed

training activities that have been made within 90 days after

submission of the application may be considered eligible by the

department.

(4)  (a) Except as provided in subsection (4)(c), a grant

provided under this section may not exceed $5,000 for each

full-time position for which an employee is being trained. A

grant may be provided only for a new job that has for which is

paid an average weekly wage that meets or exceeds the lesser of

Montana's the current state's average weekly wage as defined in

39-71-116, the current average weekly wage of the county in which
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the employees are to be principally employed, or for jobs that

will be principally located on a reservation, the current average

weekly wage of the reservation.

(b)  The office of economic development may consider the

value of employee benefits in calculating the expected annual

wage.

(c)  The committee may, in exceptional circumstances,

consider a higher grant ceiling for jobs that will pay

significantly higher wages and benefits if the need for higher

training costs is documented in the application.

(d)  A grant provided under this section may not exceed an

amount greater than the present value of expected incremental tax

receipts, as described in 39-11-203, that are expected over the

10-year period immediately following the grant award. The

committee shall consider the loan rate established by the board

of investments pursuant to the Municipal Finance Consolidation

Act of 1983 that is in effect at the time of the grant and the

state personal income tax rates in effect or those rates

scheduled to take effect in calculating the maximum grant amount.

(5)  A primary sector business workforce training program

must involve at least 10 new jobs unless unique circumstances are

documented that indicate a significant, positive, secondary

impact to the local economy. Funding ceilings will be determined

by the availability of funding, the cost for each job, and the

quality of the primary sector business proposal.

(6)  The grant application, at a minimum, must contain:

(a)  a business plan containing information that is
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sufficient for the committee to obtain an adequate understanding

of the business to be assisted, including the products or

services offered, estimated market potential, management

experience of principals, current financial position, and details

of the proposed venture. In lieu of a business plan, the

committee may consider a copy of the current loan application to

entities such as the Montana board of investments, the federal

business and industry guarantee program, or the small business

administration.

(b)  financial statements and projections for the 2 most

recent years of operation and projections for each of the 2 years

following the grant, including but not limited to balance sheets,

profit and loss statements, and cash flow statements. A business

operating for less than 2 years shall provide all available

financial statements.

(c)  a hiring and training plan, which must include:

(i)  a breakdown of the jobs to be created or retained,

including the number and type of jobs that are full-time,

part-time, skilled, semiskilled, or unskilled positions;

(ii) a timetable for creating the positions and the total

number of employees to be hired;

(iii) an assurance that the business will comply with the

equal opportunity and nondiscrimination laws;

(iv) procedures for outreach, recruitment, screening,

training, and placement of employees;

(v)  a description of the training curriculum and resources;

(vi) written commitments from any agency or organization
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participating in the implementation of the hiring plan; and

(vii) a description of the type and method of training to be

provided to employees, the starting wage and wage to be paid

after training for each position, the job benefits to be paid or

provided, and any payment to eligible training providers.

(7)  If the committee determines that an applicant meets the

criteria established in this section and has complied with the

applicable procedures and review processes established by the

committee, the committee may award a primary sector business

workforce development grant to the employer and authorize the

disbursement of funds to the primary sector business.

(8)  (a) A contract with a grant recipient must contain

provisions:

(i)  certifying that the full amount of the grant will be

reimbursed in the event that the primary sector business ceases

operation within 12 months from the time that the grant is

awarded;

(ii) requiring the employer receiving the grant to repay any

shortfall in the personal income tax revenues to the state, as

calculated in 39-11-203, that are the result of the company

failing to meet the number of jobs or pay level of those jobs

described in the final grant application. A shortfall in any

fiscal year must be accessed against and paid by the company in

the next fiscal year.

(iii) providing the department with annual reports and a

final closeout report that documents the higher wages paid to an

employee upon completion of the training.



Unofficial Draft Copy
As of: June 24, 2004 (12:12pm)

LC5555

15 LC 5555

(b)  The contract must be signed by the person in the

primary sector business who is assigned the duties and

responsibilities for training and the overall success of the

program and by the primary sector business's chief executive.

(Terminates June 30, 2007--sec. 10, Ch. 567, L. 2003.)"

{Internal References to 39-11-202:
 a39-11-103     x39-11-201       x39-11-201        x39-11-203 
 x39-11-204 }

Section 5.  Section 39-71-116, MCA, is amended to read:

"39-71-116.  Definitions. Unless the context otherwise

requires, in this chapter, the following definitions apply:

(1)  "Actual wage loss" means that the wages that a worker

earns or is qualified to earn after the worker reaches maximum

healing are less than the actual wages the worker received at the

time of the injury.

(2)  "Administer and pay" includes all actions by the state

fund under the Workers' Compensation Act and the Occupational

Disease Act of Montana necessary to:

(a)  investigation, review, and settlement of claims;

(b)  payment of benefits;

(c)  setting of reserves;

(d)  furnishing of services and facilities; and

(e)  use of actuarial, audit, accounting, vocational

rehabilitation, and legal services.

(3)  "Aid or sustenance" means a public or private subsidy

made to provide a means of support, maintenance, or subsistence

for the recipient.
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(4)  "Average weekly wage" means the mean weekly earnings of

all employees under covered employment, as defined and

established annually by the department. It is established at the

nearest whole dollar number and must be adopted by the department

before July 1 of each year.

(5)(4)  "Beneficiary" means:

(a)  a surviving spouse living with or legally entitled to

be supported by the deceased at the time of injury;

(b)  an unmarried child under 18 years of age;

(c)  an unmarried child under 22 years of age who is a

full-time student in an accredited school or is enrolled in an

accredited apprenticeship program;

(d)  an invalid child over 18 years of age who is dependent,

as defined in 26 U.S.C. 152, upon the decedent for support at the

time of injury;

(e)  a parent who is dependent, as defined in 26 U.S.C. 152,

upon the decedent for support at the time of the injury if a

beneficiary, as defined in subsections (5)(a) (4)(a) through

(5)(d) (4)(d), does not exist; and

(f)  a brother or sister under 18 years of age if dependent,

as defined in 26 U.S.C. 152, upon the decedent for support at the

time of the injury but only until the age of 18 years and only

when a beneficiary, as defined in subsections (5)(a) (4)(a)

through (5)(e) (4)(e), does not exist.

(6)(5)  "Business partner" means the community, governmental

entity, or business organization that provides the premises for

work-based learning activities for students.
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(7)(6)  "Casual employment" means employment not in the

usual course of the trade, business, profession, or occupation of

the employer.

(8)(7)  "Child" includes a posthumous child, a dependent

stepchild, and a child legally adopted prior to the injury.

(9)(8)  "Construction industry" means the major group of

general contractors and operative builders, heavy construction

(other than building construction) contractors, and special trade

contractors listed in major group 23 in the North American

Industry Classification System Manual. The term does not include

office workers, design professionals, salespersons, estimators,

or any other related employment that is not directly involved on

a regular basis in the provision of physical labor at a

construction or renovation site.

(10)(9) "Days" means calendar days, unless otherwise

specified.

(11)(10) "Department" means the department of labor and

industry.

(12)(11) "Fiscal year" means the period of time between July

1 and the succeeding June 30.

(13)(12) "Household or domestic employment" means employment

of persons other than members of the household for the purpose of

tending to the aid and comfort of the employer or members of the

employer's family, including but not limited to housecleaning and

yard work, but does not include employment beyond the scope of

normal household or domestic duties, such as home health care or

domiciliary care.
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(13)  "Indemnity benefits" means all benefits paid to a

claimant or a beneficiary pursuant to chapters 71 and 72,

excluding medical benefits.

(14) "Insurer" means an employer bound by compensation plan

No. 1, an insurance company transacting business under

compensation plan No. 2, or the state fund under compensation

plan No. 3.

(15) "Invalid" means one who is physically or mentally

incapacitated.

(16) "Limited liability company" is as defined in 35-8-102.

(17) "Maintenance care" means treatment designed to provide

the optimum state of health while minimizing recurrence of the

clinical status.

(18) "Medical stability", "maximum healing", or "maximum

medical healing" means a point in the healing process when

further material improvement would not be reasonably expected

from primary medical treatment.

(19) "Objective medical findings" means medical evidence,

including range of motion, atrophy, muscle strength, muscle

spasm, or other diagnostic evidence, substantiated by clinical

findings.

(20) "Order" means any decision, rule, direction,

requirement, or standard of the department or any other

determination arrived at or decision made by the department.

(21) "Palliative care" means treatment designed to reduce or

ease symptoms without curing the underlying cause of the

symptoms.
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(22) "Payroll", "annual payroll", or "annual payroll for the

preceding year" means the average annual payroll of the employer

for the preceding calendar year or, if the employer has not

operated a sufficient or any length of time during the calendar

year, 12 times the average monthly payroll for the current year.

However, an estimate may be made by the department for any

employer starting in business if average payrolls are not

available. This estimate must be adjusted by additional payment

by the employer or refund by the department, as the case may

actually be, on December 31 of the current year. An employer's

payroll must be computed by calculating all wages, as defined in

39-71-123, that are paid by an employer.

(23) "Permanent partial disability" means a physical

condition in which a worker, after reaching maximum medical

healing:

(a)  has a permanent impairment established by objective

medical findings;

(b)  is able to return to work in some capacity but the

permanent impairment impairs the worker's ability to work; and

(c)  has an actual wage loss as a result of the injury.

(24) "Permanent total disability" means a physical condition

resulting from injury as defined in this chapter, after a worker

reaches maximum medical healing, in which a worker does not have

a reasonable prospect of physically performing regular

employment. Regular employment means work on a recurring basis

performed for remuneration in a trade, business, profession, or

other occupation in this state. Lack of immediate job openings is
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not a factor to be considered in determining if a worker is

permanently totally disabled.

(25) The "plant of the employer" includes the place of

business of a third person while the employer has access to or

control over the place of business for the purpose of carrying on

the employer's usual trade, business, or occupation.

(26) "Primary medical services" means treatment prescribed

by a treating physician, for conditions resulting from the

injury, necessary for achieving medical stability.

(27) "Public corporation" means the state or a county,

municipal corporation, school district, city, city under a

commission form of government or special charter, town, or

village.

(28) "Reasonably safe place to work" means that the place of

employment has been made as free from danger to the life or

safety of the employee as the nature of the employment will

reasonably permit.

(29) "Reasonably safe tools and appliances" are tools and

appliances that are adapted to and that are reasonably safe for

use for the particular purpose for which they are furnished.

(30)(29) (a) "Secondary medical services" means those

medical services or appliances that are considered not medically

necessary for medical stability. The services and appliances

include but are not limited to spas or hot tubs, work hardening,

physical restoration programs and other restoration programs

designed to address disability and not impairment, or equipment

offered by individuals, clinics, groups, hospitals, or
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rehabilitation facilities.

(b)  (i) As used in this subsection (30) (29), "disability"

means a condition in which a worker's ability to engage in

gainful employment is diminished as a result of physical

restrictions resulting from an injury. The restrictions may be

combined with factors, such as the worker's age, education, work

history, and other factors that affect the worker's ability to

engage in gainful employment.

(ii) Disability does not mean a purely medical condition.

(31)(30) "Sole proprietor" means the person who has the

exclusive legal right or title to or ownership of a business

enterprise.

(31)  "State's average weekly wage" means the mean weekly

earnings of all employees under covered employment, as defined

and established annually by the department before July 1, and

rounded to the nearest whole dollar number.

(32) "Temporary partial disability" means a physical

condition resulting from an injury, as defined in 39-71-119, in

which a worker, prior to maximum healing:

(a)  is temporarily unable to return to the position held at

the time of injury because of a medically determined physical

restriction;

(b)  returns to work in a modified or alternative

employment; and

(c)  suffers a partial wage loss.

(33) "Temporary service contractor" means a person, firm,

association, partnership, limited liability company, or
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corporation conducting business that hires its own employees and

assigns them to clients to fill a work assignment with a finite

ending date to support or supplement the client's workforce in

situations resulting from employee absences, skill shortages,

seasonal workloads, and special assignments and projects.

(34) "Temporary total disability" means a physical condition

resulting from an injury, as defined in this chapter, that

results in total loss of wages and exists until the injured

worker reaches maximum medical healing.

(35) "Temporary worker" means a worker whose services are

furnished to another on a part-time or temporary basis to fill a

work assignment with a finite ending date to support or

supplement a workforce in situations resulting from employee

absences, skill shortages, seasonal workloads, and special

assignments and projects.

(36) "Treating physician" means a person who is primarily

responsible for the treatment of a worker's compensable injury

and is:

(a)  a physician licensed by the state of Montana under

Title 37, chapter 3, and has admitting privileges to practice in

one or more hospitals, if any, in the area where the physician is

located;

(b)  a chiropractor licensed by the state of Montana under

Title 37, chapter 12;

(c)  a physician assistant-certified licensed by the state

of Montana under Title 37, chapter 20, if there is not a treating

physician, as provided for in subsection (36)(a), in the area
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where the physician assistant-certified is located;

(d)  an osteopath licensed by the state of Montana under

Title 37, chapter 3;

(e)  a dentist licensed by the state of Montana under Title

37, chapter 4;

(f)  for a claimant residing out of state or upon approval

of the insurer, a treating physician defined in subsections

(36)(a) through (36)(e) who is licensed or certified in another

state; or

(g)  an advanced practice registered nurse licensed by the

state of Montana under Title 37, chapter 8, recognized by the

board of nursing as a nurse practitioner or a clinical nurse

specialist, and practicing in consultation with a physician

licensed under Title 37, chapter 3, if there is not a treating

physician, as provided for in subsection (36)(a), in the area in

which the advanced practice registered nurse is located.

(37) "Work-based learning activities" means job training and

work experience conducted on the premises of a business partner

as a component of school-based learning activities authorized by

an elementary, secondary, or postsecondary educational

institution.

(38) "Year", unless otherwise specified, means calendar

year."

{Internal References to 39-71-116:
 a17-6-317      a17-6-318        a17-6-318         x19-17-102 
 x19-17-401     x20-15-403       a39-11-103        x39-51-201 
 a39-71-118     a39-71-118       a39-71-401        x39-71-402 
 r39-71-426     x39-71-604       x39-71-604        a39-71-605 
 a39-71-701     a39-71-702       a39-71-704        a39-71-704 
 x39-71-712     a39-71-721       a39-71-721        a39-71-721 
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 a39-71-723     x39-72-102       x39-72-102        x39-72-102 
 x39-72-102     x39-72-102       x39-72-102        x39-73-108 
 x50-16-527     x50-16-527       x50-16-805 }

Section 6.  Section 39-71-118, MCA, is amended to read:

"39-71-118.  Employee, worker, volunteer, and volunteer

firefighter defined. (1) The term "employee" or "worker" means:

(a)  each person in this state, including a contractor other

than an independent contractor, who is in the service of an

employer, as defined by 39-71-117, under any appointment or

contract of hire, expressed or implied, oral or written. The

terms include aliens and minors, whether lawfully or unlawfully

employed, and all of the elected and appointed paid public

officers and officers and members of boards of directors of

quasi-public or private corporations, except those officers

identified in 39-71-401(2), while rendering actual service for

the corporations for pay. Casual employees, as defined by

39-71-116, are included as employees if they are not otherwise

covered by workers' compensation and if an employer has elected

to be bound by the provisions of the compensation law for these

casual employments, as provided in 39-71-401(2). Household or

domestic employment is excluded.

(b)  any juvenile who is performing work under authorization

of a district court judge in a delinquency prevention or

rehabilitation program;

(c)  a person who is receiving on-the-job vocational

rehabilitation training or other on-the-job training under a

state or federal vocational training program, whether or not
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under an appointment or contract of hire with an employer, as

defined in this chapter, and, except as provided in subsection

(9), whether or not receiving payment from a third party.

However, this subsection does not apply to students enrolled in

vocational training programs, as outlined in this subsection,

while they are on the premises of a public school or community

college.

(d)  an aircrew member or other person who is employed as a

volunteer under 67-2-105;

(e)  a person, other than a juvenile as defined in

subsection (1)(b), who is performing community service for a

nonprofit organization or association or for a federal, state, or

local government entity under a court order, or an order from a

hearings officer as a result of a probation or parole violation,

whether or not under appointment or contract of hire with an

employer, as defined in this chapter, and whether or not

receiving payment from a third party. For a person covered by the

definition in this subsection (1)(e):

(i)  compensation benefits must be limited to medical

expenses pursuant to 39-71-704 and an impairment award pursuant

to 39-71-703 that is based upon the minimum wage established

under Title 39, chapter 3, part 4, for a full-time employee at

the time of the injury; and

(ii) premiums must be paid by the employer, as defined in

39-71-117(3), and must be based upon the minimum wage established

under Title 39, chapter 3, part 4, for the number of hours of

community service required under the order from the court or
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hearings officer.

(f)  an inmate working in a federally certified prison

industries program authorized under 53-1-301;

(g)  a person who is an enrolled member of a volunteer fire

department, as described in 7-33-4109, or a person who provides

ambulance services under Title 7, chapter 34, part 1; and

(h)  a person placed at a public or private entity's

worksite pursuant to 53-4-704 is considered an employee for

workers' compensation purposes only. The department of public

health and human services shall provide workers' compensation

coverage for recipients of financial assistance, as defined in

53-4-201, or for participants in the food stamp program, as

defined in 53-2-902, who are placed at public or private

worksites through an endorsement to the department of public

health and human services' workers' compensation policy naming

the public or private worksite entities as named insureds under

the policy. The endorsement may cover only the entity's public

assistance participants and may only be for the duration of each

participant's training while receiving financial assistance or

while participating in the food stamp program under a written

agreement between the department of public health and human

services and each public or private entity. The department of

public health and human services may not provide workers'

compensation coverage for individuals who are covered for

workers' compensation purposes by another state or federal

employment training program. Premiums and indemnity benefits must

be based upon the wage that a probationary employee is paid for



Unofficial Draft Copy
As of: June 24, 2004 (12:12pm)

LC5555

27 LC 5555

work of a similar nature at the assigned worksite.

(2)  The terms defined in subsection (1) do not include a

person who is:

(a)  participating in recreational activity and who at the

time is relieved of and is not performing prescribed duties,

regardless of whether the person is using, by discount or

otherwise, a pass, ticket, permit, device, or other emolument of

employment;

(b)  performing voluntary service at a recreational facility

and who receives no compensation for those services other than

meals, lodging, or the use of the recreational facilities;

(c)  performing services as a volunteer, except for a person

who is otherwise entitled to coverage under the laws of this

state. As used in this subsection (2)(c), "volunteer" means a

person who performs services on behalf of an employer, as defined

in 39-71-117, but who does not receive wages as defined in

39-71-123.

(d)  serving as a foster parent, licensed as a foster care

provider in accordance with 52-2-621, and providing care without

wage compensation to no more than six foster children in the

provider's own residence. The person may receive reimbursement

for providing room and board, obtaining training, respite care,

leisure and recreational activities, and providing for other

needs and activities arising in the provision of in-home foster

care.

(3)  With the approval of the insurer, an employer may elect

to include as an employee under the provisions of this chapter
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any volunteer as defined in subsection (2)(c).

(4)  (a) The term "volunteer firefighter" means a

firefighter who is an enrolled and active member of a fire

company organized and funded by a county, a rural fire district,

or a fire service area.

(b)  The term "volunteer hours" means all the time spent by

a volunteer firefighter in the service of an employer, including

but not limited to training time, response time, and time spent

at the employer's premises.

(5)  (a) If the employer is a partnership, limited liability

partnership, sole proprietor, or a member-managed limited

liability company, the employer may elect to include as an

employee within the provisions of this chapter any member of the

partnership or limited liability partnership, the owner of the

sole proprietorship, or any member of the limited liability

company devoting full time to the partnership, limited liability

partnership, proprietorship, or limited liability company

business.

(b)  In the event of an election, the employer shall serve

upon the employer's insurer written notice naming the partners,

sole proprietor, or members to be covered and stating the level

of compensation indemnity benefits coverage desired by electing

the amount of wages to be reported, subject to the limitations in

subsection (5)(d). A partner, sole proprietor, or member is not

considered an employee within this chapter until notice has been

given.

(c)  A change in elected wages must be in writing and is
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effective at the start of the next quarter following

notification.

(d)  All weekly compensation indemnity benefits must be

based on the amount of elected wages, subject to the minimum and

maximum limitations of this subsection. For premium ratemaking

and for the determination of the weekly wage for weekly

compensation indemnity benefits, the electing employer may elect

not less than $900 a month and not more than 1 1/2 times the

state's average weekly wage, as defined in this chapter.

(6)  (a) If the employer is a quasi-public or a private

corporation or a manager-managed limited liability company, the

employer may elect to include as an employee within the

provisions of this chapter any corporate officer or manager

exempted under 39-71-401(2).

(b)  In the event of an election, the employer shall serve

upon the employer's insurer written notice naming the corporate

officer or manager to be covered and stating the level of

compensation coverage desired by electing the amount of wages to

be reported, subject to the limitations in subsection (5)(d). A

corporate officer or manager is not considered an employee within

this chapter until notice has been given.

(c)  A change in elected wages must be in writing and is

effective at the start of the next quarter following

notification.

(d)  All weekly compensation indemnity benefits must be

based on the amount of elected wages, subject to the minimum and

maximum limitations of this subsection. For premium ratemaking
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and for the determination of the weekly wage for weekly

compensation indemnity benefits, the electing employer may elect

not less than $200 a week and not more than 1 1/2 times the

state's average weekly wage, as defined in this chapter.

(7)  (a) The trustees of a rural fire district, a county

governing body providing rural fire protection, or the county

commissioners or trustees for a fire service area may elect to

include as an employee within the provisions of this chapter any

volunteer firefighter. A volunteer firefighter who receives

workers' compensation coverage under this section may not receive

disability benefits under Title 19, chapter 17.

(b)  In the event of an election, the employer shall report

payroll for all volunteer firefighters for premium and weekly

indemnity benefit purposes based on the number of volunteer hours

of each firefighter times the average weekly wage divided by 40

hours, subject to a maximum of 1 1/2 times the state's average

weekly wage.

(c)  A self-employed sole proprietor or partner who has

elected not to be covered under this chapter, but who is covered

as a volunteer firefighter pursuant to subsection (7)(a) and when

injured in the course and scope of employment as a volunteer

firefighter, may in addition to the benefits described in

subsection (7)(b) be eligible for indemnity benefits at an

assumed wage of the minimum wage established under Title 39,

chapter 3, part 4, for 2,080 hours a year. The trustees of a

rural fire district, a county governing body providing rural fire

protection, or the county commissioners or trustees for a fire
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service area may make an election for benefits. If an election is

made, payrolls must be reported and premiums must be assessed on

the assumed wage.

(8)  Except as provided in chapter 8 of this title, an

employee or worker in this state whose services are furnished by

a person, association, contractor, firm, limited liability

company, limited liability partnership, or corporation, other

than a temporary service contractor, to an employer, as defined

in 39-71-117, is presumed to be under the control and employment

of the employer. This presumption may be rebutted as provided in

39-71-117(3).

(9)  A student currently enrolled in an elementary,

secondary, or postsecondary educational institution who is

participating in work-based learning activities and who is paid

wages by the educational institution or business partner is the

employee of the entity that pays the student's wages for all

purposes under this chapter. A student who is not paid wages by

the business partner or the educational institution is a

volunteer and is subject to the provisions of this chapter.

(10) For purposes of this section, an "employee or worker in

this state" means:

(a)  a resident of Montana who is employed by an employer

and whose employment duties are primarily carried out or

controlled within this state;

(b)  a nonresident of Montana whose principal employment

duties are conducted within this state on a regular basis for an

employer;
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(c)  a nonresident employee of an employer from another

state engaged in the construction industry, as defined in

39-71-116, within this state; or

(d)  a nonresident of Montana who does not meet the

requirements of subsection (10)(b) and whose employer elects

coverage with an insurer that allows an election for an employer

whose:

(i)  nonresident employees are hired in Montana;

(ii) nonresident employees' wages are paid in Montana;

(iii) nonresident employees are supervised in Montana; and

(iv) business records are maintained in Montana.

(11) An insurer may require coverage for all nonresident

employees of a Montana employer who do not meet the requirements

of subsection (10)(b) or (10)(d) as a condition of approving the

election under subsection (10)(d)."

{Internal References to 39-71-118:
 x39-71-117     a39-71-123       a39-71-401        a39-71-401 
 x39-71-744     x39-72-102       x50-71-102 }

Section 7.  Section 39-71-123, MCA, is amended to read:

"39-71-123.  Wages defined.  (1) "Wages" means all

remuneration paid for services performed by an employee for an

employer, or income provided for in subsection (1)(d). Wages

include the cash value of all remuneration paid in any medium

other than cash. The term includes but is not limited to:

(a)  commissions, bonuses, and remuneration at the regular

hourly rate for overtime work, holidays, vacations, and periods

of sickness;
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(b)  backpay or any similar pay made for or in regard to

previous service by the employee for the employer, other than

retirement or pension benefits from a qualified plan;

(c)  tips or other gratuities received by the employee, to

the extent that tips or gratuities are documented by the employee

to the employer for tax purposes;

(d)  income or payment in the form of a draw, wage, net

profit, or substitute for money received or taken by a sole

proprietor or partner, regardless of whether the sole proprietor

or partner has performed work or provided services for that

remuneration;

(e)  board, lodging, rent, or housing if it constitutes a

part of the employee's remuneration and is based on its actual

value; and

(f)  payments made to an employee on any basis other than

time worked, including but not limited to piecework, an incentive

plan, or profit-sharing arrangement.

(2)  The term "wages" does not include any of the following:

(a)  employee expense reimbursements or allowances for

meals, lodging, travel, subsistence, and other expenses, as set

forth in department rules;

(b)  the amount of the payment made by the employer for

employees, if the payment was made for:

(i)  retirement or pension pursuant to a qualified plan as

defined under the provisions of the Internal Revenue Code;

(ii) sickness or accident disability under a workers'

compensation policy;
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(iii) medical or hospitalization expenses in connection with

sickness or accident disability, including health insurance for

the employee or the employee's immediate family;

(iv) death, including life insurance for the employee or the

employee's immediate family;

(c)  vacation or sick leave benefits accrued but not paid;

(d)  special rewards for individual invention or discovery;

or

(e)  monetary and other benefits paid to a person as part of

public assistance, as defined in 53-4-201.

(3) (a) Except as provided in subsection (3)(b), for

compensation benefit indemnity benefits purposes, the average

actual earnings for the four pay periods immediately preceding

the injury are the employee's wages, except that if the term of

employment for the same employer is less than four pay periods,

the employee's wages are the hourly rate times the number of

hours in a week for which the employee was hired to work.

(b)  For good cause shown, if the use of the last four pay

periods does not accurately reflect the claimant's employment

history with the employer, the wage may be calculated by dividing

the total earnings for an additional period of time, not to

exceed 1 year prior to the date of injury, by the number of weeks

in that period, including periods of idleness or seasonal

fluctuations.

(4)(a) For the purpose of calculating compensation indemnity

benefits for an employee working concurrent employments, the

average actual wages must be calculated as provided in subsection
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(3). As used in this subsection, "concurrent employment" means

employment in which the employee was actually employed at the

time of the injury and would have continued to be employed

without a break in the term of employment if not for the injury.

(b)  Except as provided in 39-71-118(7)(c), the compensation

indemnity benefits for a covered volunteer must be based on the

average actual wages in the volunteer's regular employment,

except self-employment as a sole proprietor or partner who

elected not to be covered, from which the volunteer is disabled

by the injury incurred.

(c)  The compensation indemnity benefits for an employee

working at two or more concurrent remunerated employments must be

based on the aggregate of average actual wages of all

employments, except for the wages earned by individuals while

engaged in the employments outlined in 39-71-401(3)(a) who

elected not to be covered, from which the employee is disabled by

the injury incurred."

{Internal References to 39-71-123:
 a39-71-116     a39-71-118       r39-71-302        x39-72-102 }

Section 8.  Section 39-71-201, MCA, is amended to read:

"39-71-201.  Administration fund. (1) A workers'

compensation administration fund is established out of which all

costs of are to be paid upon lawful appropriation for

administering the Workers' Compensation and Occupational Disease

Acts and the statutory occupational safety acts the department is

required to administer, with the exception of the subsequent



Unofficial Draft Copy
As of: June 24, 2004 (12:12pm)

LC5555

36 LC 5555

injury fund, as provided for in 39-71-907, and the uninsured

employers' fund, are to be paid upon lawful appropriation. The

department shall collect and deposit in the state treasury to the

credit of the workers' compensation administration fund:

(a)  all fees and penalties provided in 39-71-205,

39-71-223, 39-71-304, 39-71-307, 39-71-308, 39-71-315, 39-71-316,

39-71-401(6), 39-71-2204, 39-71-2205, and 39-71-2337; and

(b)  all fees paid by an assessment of 3% of paid losses,

plus administrative fines and interest provided by this section.

(2)  For the purposes of this section, paid losses include

the following benefits paid during the preceding calendar year

for injuries covered by the Workers' Compensation Act and the

Occupational Disease Act of Montana without regard to the

application of any deductible whether the employer or the insurer

pays the losses:

(a)  total compensation indemnity benefits paid; and

(b)  except for medical benefits in excess of $200,000 for

each occurrence that are exempt from assessment, total medical

benefits paid for medical treatment rendered to an injured

worker, including hospital treatment and prescription drugs.

(3)  Each plan No. 1 employer, plan No. 2 insurer subject to

the provisions of this section, and plan No. 3, the state fund,

shall file annually on March 1 in the form and containing the

information required by the department a report of paid losses

pursuant to subsection (2).

(4)  Each employer enrolled under compensation plan No. 1,

compensation plan No. 2, or compensation plan No. 3, the state
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fund, shall pay a proportionate share of all costs of

administering and regulating the Workers' Compensation Act and

the Occupational Disease Act of Montana and the statutory

occupational safety acts that the department is required to

administer, with the exception of the subsequent injury fund, as

provided for in 39-71-907, and the uninsured employers' fund. In

addition, compensation plan No. 3, the state fund, shall pay a

proportionate share of these costs based upon paid losses for

claims arising before July 1, 1990.

(5)  (a) Each employer enrolled under compensation plan No.

1 shall pay an assessment to fund administrative and regulatory

costs. The assessment is equal to 3% of the paid losses paid in

the preceding calendar year by or on behalf of the plan No. 1

employer or $500, whichever is greater. Any entity, other than

the department, that assumes the obligations of an employer

enrolled under compensation plan No. 1 is considered to be the

employer for the purposes of this section.

(b)  An employer formerly enrolled under compensation plan

No. 1 shall pay an assessment to fund administrative and

regulatory costs. The assessment is equal to 3% of the paid

losses paid in the preceding calendar year by or on behalf of the

employer for claims arising out of the time when the employer was

enrolled under compensation plan No. 1.

(c)  Payment of the assessment provided for by this

subsection (5) must be paid by the employer in:

(i)  one installment due on July 1; or

(ii) two equal installments due on July 1 and December 31 of
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each year.

(d)  If an employer fails to timely pay to the department

the assessment under this section, the department may impose on

the employer an administrative fine of $500 plus interest on the

delinquent amount at the annual interest rate of 12%.

Administrative fines and interest must be deposited in the

workers' compensation administration fund.

(6)  (a) Compensation plan No. 3, the state fund, shall pay

an assessment to fund administrative and regulatory costs

attributable to claims arising before July 1, 1990. The

assessment is equal to 3% of the paid losses paid in the

preceding calendar year for claims arising before July 1, 1990.

As required by 39-71-2352, the state fund may not pass along to

insured employers the cost of the assessment for administrative

and regulatory costs that is attributable to claims arising

before July 1, 1990.

(b)  Payment of the assessment must be paid in:

(i)  one installment due on July 1; or

(ii) two equal installments due on July 1 and December 31 of

each year.

(c)  If the state fund fails to timely pay to the department

the assessment under this section, the department may impose on

the state fund an administrative fine of $500 plus interest on

the delinquent amount at the annual interest rate of 12%.

Administrative fines and interest must be deposited in the

workers' compensation administration fund.

(7)  (a) Each employer insured under compensation plan No. 2
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or plan No. 3, the state fund, shall pay a premium surcharge to

fund administrative and regulatory costs. The premium surcharge

must be collected by each plan No. 2 insurer and by plan No. 3,

the state fund, from each employer that it insures. The premium

surcharge must be stated as a separate cost on an insured

employer's policy or on a separate document submitted to the

insured employer and must be identified as "workers' compensation

regulatory assessment surcharge". The premium surcharge must be

excluded from the definition of premiums for all purposes,

including computation of insurance producers' commissions or

premium taxes. However, an insurer may cancel a workers'

compensation policy for nonpayment of the premium surcharge. When

collected, assessments may not constitute an element of loss for

the purpose of establishing rates for workers' compensation

insurance but, for the purpose of collection, must be treated as

a separate cost imposed upon insured employers.

(b)  The amount to be funded by the premium surcharge is

equal to 3% of the paid losses paid in the preceding calendar

year by or on behalf of all plan No. 2 insurers and 3% of paid

losses for claims arising on or after July 1, 1990, for plan No.

3, the state fund, plus or minus any adjustments as provided by

subsection (7)(f). The amount to be funded must be divided by the

total premium paid by all employers enrolled under compensation

plan No. 2 or plan No. 3 during the preceding calendar year. A

single premium surcharge rate, applicable to all employers

enrolled in compensation plan No. 2 or plan No. 3, must be

calculated annually by the department by not later than April 30.
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The resulting rate, expressed as a percentage, is levied against

the premium paid by each employer enrolled under compensation

plan No. 2 or plan No. 3 in the next fiscal year.

(c)  On or before April 30, 2001, and on each succeeding

April 30, the department, in consultation with the advisory

organization designated pursuant to 33-16-1023, shall notify plan

No. 2 insurers and plan No. 3, the state fund, of the premium

surcharge percentage to be effective for policies written or

renewed annually on and after July 1 of that year.

(d)  The premium surcharge must be paid whenever the

employer pays a premium to the insurer. Each insurer shall

collect the premium surcharge levied against every employer that

it insures. Each insurer shall pay to the department all money

collected as a premium surcharge within 20 days of the end of the

calendar quarter in which the money was collected. If an insurer

fails to timely pay to the department the premium surcharge

collected under this section, the department may impose on the

insurer an administrative fine of $500 plus interest on the

delinquent amount at the annual interest rate of 12%.

Administrative fines and interest must be deposited in the

workers' compensation administration fund.

(e)  If an employer fails to remit to an insurer the total

amount due for the premium and premium surcharge, the amount

received by the insurer must be applied to the premium surcharge

first and the remaining amount applied to the premium due.

(f)  The amount actually collected as a premium surcharge in

a given year must be compared to the 3% of paid losses paid in
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the preceding year. Any amount collected in excess of the 3% must

be deducted from the amount to be collected as a premium

surcharge in the following year. The amount collected that is

less than the 3% must be added to the amount to be collected as a

premium surcharge in the following year.

(8)  On or before April 30, 2001, and on each succeeding

April 30, upon a determination by the department, an insurer

under compensation plan No. 2 that pays benefits in the preceding

calendar year but that will not collect any premium for coverage

in the following fiscal year shall pay an assessment equal to 3%

of paid losses paid in the preceding calendar year, subject to a

minimum assessment of $500, that is due on July 1.

(9)  An employer that makes a first-time application for

permission to enroll under compensation plan No. 1 shall pay an

assessment of $500 within 15 days of being granted permission by

the department to enroll under compensation plan No. 1.

(10) The department shall deposit all funds received

pursuant to this section in the state treasury, as provided in

this section.

(11) The administration fund must be debited with expenses

incurred by the department in the general administration of the

provisions of this chapter, including the salaries of its

members, officers, and employees and the travel expenses of the

members, officers, and employees, as provided for in 2-18-501

through 2-18-503, incurred while on the business of the

department either within or without the state.

(12) Disbursements from the administration money must be
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made after being approved by the department upon claim for

disbursement.

(13) The department may assess and collect the workers'

compensation regulatory assessment surcharge from uninsured

employers, as defined in 39-71-501, that fail to properly comply

with the coverage requirements of the Workers' Compensation Act

and the Occupational Disease Act of Montana. Any amounts

collected by the department pursuant to this subsection must be

deposited in the workers' compensation administration fund."

{Internal References to 39-71-201:
 a39-71-306     a39-71-401       x39-71-435 }

Section 9.  Section 39-71-306, MCA, is amended to read:

"39-71-306.  Insurers to file summary reports of benefits

paid for injuries and miscellaneous expenses and statements of

medical expenditures. (1) Each insurer shall, on or before the

15th day after each state government fiscal quarter ends, file

with the department:

(a)  summary reports of benefits for all compensation

payments made for indemnity benefits during the previous state

fiscal quarter to injured workers or their beneficiaries or

dependents;

(b)  statements showing the amounts expended during the

previous state fiscal quarter for all medical services for

injured workers; and

(c)  statements showing all miscellaneous amounts, other

than compensation indemnity benefits and medical expenditures,
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paid during the previous state fiscal quarter to or on behalf of

injured workers or their beneficiaries or dependents and not

otherwise reported as an expenditure for the workers'

compensation administration assessment provided for in 39-71-201.

(2)  An insurer that fails to file the summary report after

a 5-day grace period after the date on which the report is due

may be assessed a penalty in an amount of not less than $250 or

more than $1,000 to be deposited in the workers' compensation

administration fund."

{Internal References to 39-71-306: None.}

Section 10.  Section 39-71-401, MCA, is amended to read:

"39-71-401.  Employments covered and employments exempted.

(1) Except as provided in subsection (2), the Workers'

Compensation Act applies to all employers, as defined in

39-71-117, and to all employees, as defined in 39-71-118. An

employer who has any employee in service under any appointment or

contract of hire, expressed or implied, oral or written, shall

elect to be bound by the provisions of compensation plan No. 1,

2, or 3. Each employee whose employer is bound by the Workers'

Compensation Act is subject to and bound by the compensation plan

that has been elected by the employer.

(2)  Unless the employer elects coverage for these

employments under this chapter and an insurer allows an election,

the Workers' Compensation Act does not apply to any of the

following employments:

(a)  household and or domestic employment as defined in 39-
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71-116;

(b)  casual employment as defined in 39-71-116;

(c)  employment of a dependent member of an employer's

family for whom an exemption may be claimed by the employer under

the federal Internal Revenue Code;

(d)  employment of sole proprietors, working members of a

partnership, working members of a limited liability partnership,

or working members of a member-managed limited liability company,

except as provided in subsection (3);

(e)  employment of a real estate, securities, or insurance

salesperson paid solely by commission and without a guarantee of

minimum earnings;

(f)  employment as a direct seller as defined by 26 U.S.C.

3508;

(g)  employment for which a rule of liability for injury,

occupational disease, or death is provided under the laws of the

United States;

(h)  employment of a person performing services in return

for aid or sustenance only, except employment of a volunteer

under 67-2-105;

(i)  employment with a railroad engaged in interstate

commerce, except that railroad construction work is included in

and subject to the provisions of this chapter;

(j)  employment as an official, including a timer, referee,

umpire, or judge, at an amateur athletic event;

(k)  employment of a person performing services as a

newspaper carrier or freelance correspondent if the person
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performing the services or a parent or guardian of the person

performing the services in the case of a minor has acknowledged

in writing that the person performing the services and the

services are not covered. As used in this subsection, "freelance

correspondent" is a person who submits articles or photographs

for publication and is paid by the article or by the photograph.

As used in this subsection, "newspaper carrier":

(i)  is a person who provides a newspaper with the service

of delivering newspapers singly or in bundles; but

(ii) does not include an employee of the paper who,

incidentally to the employee's main duties, carries or delivers

papers.

(l)  cosmetologist's services and barber's services as

defined in 39-51-204(1)(e);

(m)  a person who is employed by an enrolled tribal member

or an association, business, corporation, or other entity that is

at least 51% owned by an enrolled tribal member or members, whose

business is conducted solely within the exterior boundaries of an

Indian reservation;

(n)  employment of a jockey who is performing under a

license issued by the board of horseracing from the time that the

jockey reports to the scale room prior to a race through the time

that the jockey is weighed out after a race if the jockey has

acknowledged in writing, as a condition of licensing by the board

of horseracing, that the jockey is not covered under the Workers'

Compensation Act while performing services as a jockey;

(o)  employment of a trainer, assistant trainer, exercise
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person, or pony person who is performing services under a license

issued by the board of horseracing while on the grounds of a

licensed race meet;

(p)  employment of an employer's spouse for whom an

exemption based on marital status may be claimed by the employer

under 26 U.S.C. 7703;

(q)  a person who performs services as a petroleum land

professional. As used in this subsection, a "petroleum land

professional" is a person who:

(i)  is engaged primarily in negotiating for the acquisition

or divestiture of mineral rights or in negotiating a business

agreement for the exploration or development of minerals;

(ii) is paid for services that are directly related to the

completion of a contracted specific task rather than on an hourly

wage basis; and

(iii) performs all services as an independent contractor

pursuant to a written contract.

(r)  an officer of a quasi-public or a private corporation

or manager of a manager-managed limited liability company who

qualifies under one or more of the following provisions:

(i)  the officer or manager is not engaged in the ordinary

duties of a worker for the corporation or the limited liability

company and does not receive any pay from the corporation or the

limited liability company for performance of the duties;

(ii) the officer or manager is engaged primarily in

household or domestic employment as defined in 39-71-116 for the

corporation or the limited liability company;
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(iii) the officer or manager either:

(A)  owns 20% or more of the number of shares of stock in

the corporation or owns 20% or more of the limited liability

company; or

(B)  owns less than 20% of the number of shares of stock in

the corporation or limited liability company if the officer's or

manager's shares when aggregated with the shares owned by a

person or persons listed in subsection (2)(r)(iv) total 20% or

more of the number of shares in the corporation or limited

liability company; or

(iv) the officer or manager is the spouse, child, adopted

child, stepchild, mother, father, son-in-law, daughter-in-law,

nephew, niece, brother, or sister of a corporate officer who

meets the requirements of subsection (2)(r)(iii)(A) or

(2)(r)(iii)(B).

(s)  a person who is an officer or a manager of a ditch

company as defined in 27-1-731;

(t)  service performed by an ordained, commissioned, or

licensed minister of a church in the exercise of the church's

ministry or by a member of a religious order in the exercise of

duties required by the order;

(u)  service performed to provide companionship services, as

defined in 29 CFR 552.6, or respite care for individuals who,

because of age or infirmity, are unable to care for themselves

when the person providing the service is employed directly by a

family member or an individual who is a legal guardian;

(v)  employment of a person who is not an employee or worker
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in this state as defined in 39-71-118(10).

(3)  (a) A sole proprietor, a working member of a

partnership, a working member of a limited liability partnership,

or a working member of a member-managed limited liability company

who represents to the public that the person is an independent

contractor shall elect to be bound personally and individually by

the provisions of compensation plan No. 1, 2, or 3 but may apply

to the department for an exemption from the Workers' Compensation

Act.

(b)  The application must be made in accordance with the

rules adopted by the department. There is a $17 fee for the

initial application. Any subsequent application renewal must be

accompanied by a $17 application fee. The application fee must be

deposited in the administration fund established in 39-71-201 to

offset the costs of administering the program.

(c)  When an application is approved by the department, it

is conclusive as to the status of an independent contractor and

precludes the applicant from obtaining benefits under this

chapter.

(d)  The exemption, if approved, remains in effect for 2

years following the date of the department's approval. To

maintain the independent contractor status, an independent

contractor shall submit a renewal application every 2 years. The

renewal application and the $17 renewal application fee must be

received by the department at least 30 days before the

anniversary date of the previously approved exemption.

(e)  A person who makes a false statement or
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misrepresentation concerning that person's status as an exempt

independent contractor is subject to a civil penalty of $1,000.

The department may impose the penalty for each false statement or

misrepresentation. The penalty must be paid to the uninsured

employers' fund. The lien provisions of 39-71-506 apply to the

penalty imposed by this section.

(f)  If the department denies the application for exemption,

the applicant may, after mediation pursuant to department rules,

contest the denial by petitioning the workers' compensation

court.

(4)  (a) A corporation or a manager-managed limited

liability company shall provide coverage for its employees under

the provisions of compensation plan No. 1, 2, or 3. A

quasi-public corporation, a private corporation, or a

manager-managed limited liability company may elect coverage for

its corporate officers or managers, who are otherwise exempt

under subsection (2), by giving a written notice in the following

manner:

(i)  if the employer has elected to be bound by the

provisions of compensation plan No. 1, by delivering the notice

to the board of directors of the corporation or to the management

organization of the manager-managed limited liability company; or

(ii) if the employer has elected to be bound by the

provisions of compensation plan No. 2 or 3, by delivering the

notice to the board of directors of the corporation or to the

management organization of the manager-managed limited liability

company and to the insurer.
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(b)  If the employer changes plans or insurers, the

employer's previous election is not effective and the employer

shall again serve notice to its insurer and to its board of

directors or the management organization of the manager-managed

limited liability company if the employer elects to be bound.

(5)  The appointment or election of an employee as an

officer of a corporation, a partner in a partnership, a partner

in a limited liability partnership, or a member in or a manager

of a limited liability company for the purpose of exempting the

employee from coverage under this chapter does not entitle the

officer, partner, member, or manager to exemption from coverage.

(6)  Each employer shall post a sign in the workplace at the

locations where notices to employees are normally posted,

informing employees about the employer's current provision of

workers' compensation insurance. A workplace is any location

where an employee performs any work-related act in the course of

employment, regardless of whether the location is temporary or

permanent, and includes the place of business or property of a

third person while the employer has access to or control over the

place of business or property for the purpose of carrying on the

employer's usual trade, business, or occupation. The sign must be

provided by the department, distributed through insurers or

directly by the department, and posted by employers in accordance

with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection

is subject to a $50 fine for each citation."

{Internal References to 39-71-401: (all OK)
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 3-5-601       27-1-520        39-8-207         39-51-204 
 39-51-604     39-71-117       39-71-118        39-71-118 
 39-71-118     39-71-123       39-71-201        39-71-415 
 39-71-501     45-7-501 }

Section 11.  Section 39-71-408, MCA, is amended to read:

"39-71-408.  Liability as first lien in case of bankruptcy

or failure. In case of bankruptcy, insolvency, liquidation, or

the failure of an employer or insurer to meet any obligations

imposed by this chapter, every liability which that may be due

under this chapter shall constitute constitutes a first lien upon

any deposit made by such the employer or insurer, and if such. 

If the deposit shall is not be sufficient to secure the payment

of such the liability in the manner and at the times provided for

in this chapter, the deficiency shall be is a lien upon all the

property of such the employer or insurer within this state and

shall.  The debt must be prorated with other lienable claims and

shall have has preference over the claim of any creditor or

creditors of such the employer or insurer except the claims of

other lienors."

{Internal References to 39-71-408: None.}

Section 12.  Section 39-71-411, MCA, is amended to read:

"39-71-411.  Provisions of chapter exclusive remedy --

nonliability of insured employer. For all employments covered

under the Workers' Compensation Act or for which an election has

been made for coverage under this chapter, the provisions of this

chapter are exclusive. Except as provided in part 5 of this
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chapter for uninsured employers and except as otherwise provided

in the Workers' Compensation Act, an employer is not subject to

any liability whatever for the death of or personal injury to an

employee covered by the Workers' Compensation Act or for any

claims for contribution or indemnity asserted by a third person

from whom damages are sought on account of such injuries or

death. The Workers' Compensation Act binds the employee himself,

and in case of death binds his personal representative and all

persons having any right or claim to compensation indemnity or

medical benefits for his the employee's injury or death, as well

as the employer and the servants and employees of such that

employer and those conducting his the employer's business during

liquidation, bankruptcy, or insolvency."

{Internal References to 39-71-411:
 x39-72-402* }

Section 13.  Section 39-71-414, MCA, is amended to read:

"39-71-414.  Subrogation. (1) If an action is prosecuted as

provided for in 39-71-412 or 39-71-413 and except as otherwise

provided in this section, the insurer is entitled to subrogation

for all compensation indemnity benefits and other benefits paid

or to be paid under the Workers' Compensation Act. The insurer's

right of subrogation is a first lien on the claim, judgment, or

recovery.

(2)  (a) If the injured employee intends to institute the

third-party action, the employee shall give the insurer

reasonable notice of the intention to institute the action.
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(b)  The injured employee may request that the insurer pay a

proportionate share of the reasonable cost of the action,

including attorney fees.

(c)  The insurer may elect not to participate in the cost of

the action. If this election is made, the insurer waives 50% of

its subrogation rights granted by this section.

(d)  If the injured employee or the employee's personal

representative institutes the action, the employee is entitled to

at least one-third of the amount recovered by judgment or

settlement less a proportionate share of reasonable costs,

including attorney fees, if the amount of recovery is

insufficient to provide the employee with that amount after

payment of subrogation.

(3)  If an injured employee refuses or fails to institute

the third-party action within 1 year from the date of injury, the

insurer may institute the action in the name of the employee and

for the employee's benefit or that of the employee's personal

representative. If the insurer institutes the action, it shall

pay to the employee any amount received by judgment or settlement

that is in excess of the amounts paid or to be paid under the

Workers' Compensation Act after the insurer's reasonable costs,

including attorney fees for prosecuting the action, have been

deducted from the recovery.

(4)  An insurer may enter into compromise agreements in

settlement of subrogation rights.

(5)  Regardless of whether the amount of compensation

indemnity benefits and other benefits payable under the Workers'
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Compensation Act have been fully determined, the insurer and the

claimant's heirs or personal representative may stipulate the

proportion of the third-party settlement to be allocated under

subrogation. Upon review and approval by the department, the

agreement constitutes a compromise settlement of the issue of

subrogation. A dispute between the insurer and claimant

concerning subrogation is a dispute subject to the mediation

requirements of 39-71-2401.

(6)  (a) The insurer is entitled to full subrogation rights

under this section, unless the claimant is able to demonstrate

damages in excess of the workers' compensation benefits and the

third-party recovery combined. If the insurer is entitled to

subrogation under this section, the insurer may subrogate against

the entire settlement or award of a third-party claim brought by

the claimant or the claimant's personal representative without

regard to the nature of the damages.

(b)  If a survival action does not exist and the parties

reach a settlement of a wrongful death claim without

apportionment of damages by a court or jury, the insurer may

subrogate against the entire settlement amount, without regard to

the parties' apportionment of the damages, unless the insurer is

a party to the settlement agreement.

(7)  Regardless of whether the amount of compensation

indemnity benefits and other benefits payable have been fully

determined, the insurer and the claimant may stipulate the

proportion of the third-party settlement to be allocated under

subrogation. Upon review and approval by the department, the



Unofficial Draft Copy
As of: June 24, 2004 (12:12pm)

LC5555

55 LC 5555

agreement constitutes a compromise settlement of the issue of

subrogation. A dispute between the insurer and claimant

concerning subrogation is a dispute subject to the mediation

requirements of 39-71-2401."

{Internal References to 39-71-414:
 r39-71-416     r39-71-416 }

Section 14.  Section 39-71-605, MCA, is amended to read:

"39-71-605.  Examination of employee by physician -- effect

of refusal to submit to examination -- report and testimony of

physician -- cost. (1) (a) Whenever in case of injury the right

to compensation indemnity and medical benefits under this chapter

would exist in favor of any employee, the employee shall, upon

the written request of the insurer, submit from time to time to

examination by a physician, psychologist, or panel that must be

provided and paid for by the insurer and shall likewise submit to

examination from time to time by any physician, psychologist, or

panel selected by the department or as ordered by the workers'

compensation judge.

(b)  The request or order for an examination must fix a time

and place for the examination, with regard for the employee's

convenience, physical condition, and ability to attend at the

time and place that is as close to the employee's residence as is

practical. An examination that is conducted by a physician,

psychologist, or panel licensed in another state is not precluded

under this section. The employee is entitled to have a physician

present at any examination. If the employee, after written
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request, fails or refuses to submit to the examination or in any

way obstructs the examination, the employee's right to

compensation indemnity and medical benefits must be suspended and

is subject to the provisions of 39-71-607. Any physician,

psychologist, or panel employed by the insurer or the department

who makes or is present at any examination may be required to

testify as to the results of the examination.

(2)  In the event of a dispute concerning the physical

condition of a claimant or the cause or causes of the injury or

disability, if any, the department or the workers' compensation

judge, at the request of the claimant or insurer, as the case may

be, shall require the claimant to submit to an examination as it

considers desirable by a physician, psychologist, or panel within

the state or elsewhere that has had adequate and substantial

experience in the particular field of medicine concerned with the

matters presented by the dispute. The physician, psychologist, or

panel making the examination shall file a written report of

findings with the claimant and insurer for their use in the

determination of the controversy involved. The requesting party

shall pay the physician, psychologist, or panel for the

examination.

(3)  As used in this section, a panel includes a

practitioner having substantial experience in the field of

medicine concerned with the matters presented by the dispute and

whose licensure would qualify the practitioner to act as a

treating physician, as defined in 39-71-116, and may include a

psychologist.
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(4)  A claimant is required, upon a written request of an

insurer, to submit to a functional capacities evaluation

conducted by a licensed physical or occupational therapist.

(5)  This section does not apply to impairment evaluations

provided for in 39-71-711."

{Internal References to 39-71-605:
 a39-71-704     a39-71-711 }

Section 15.  Section 39-71-606, MCA, is amended to read:

"39-71-606.  Insurer to accept or deny claim within thirty

days of receipt -- notice of benefits and entitlements to

claimants -- notice of denial -- notice of reopening -- notice to

employer. (1) Each insurer under any plan for the payment of

workers' compensation benefits shall, within 30 days of receipt

of a claim for compensation signed by the claimant or the

claimant's representative, either accept or deny the claim and,

if denied, shall inform the claimant and the department in

writing of the denial.

(2)  The department shall make available to insurers for

distribution to claimants sufficient copies of a document

describing current benefits and entitlements available under

Title 39, chapter 71. Upon receipt of a claim, each insurer shall

promptly notify the claimant in writing of potential benefits and

entitlements available by providing the claimant a copy of the

document prepared by the department.

(3)  Each insurer under plan No. 2 or No. 3 for the payment

of workers' compensation benefits shall notify the employer of
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the reopening of the claim within 14 days of the reopening of a

claim for the purpose of paying compensation indemnity benefits.

(4)  Upon the request of an employer that it insures, an

insurer shall notify the employer of all compensation indemnity

and medical benefits that are ongoing and are being charged

against that employer's account.

(5)  Failure of an insurer to comply with the time

limitations required in this section does not constitute an

acceptance of a claim as a matter of law. However, an insurer who

fails to comply with 39-71-608 or this section may be assessed a

penalty under 39-71-2907 if a claim is determined to be

compensable by the workers' compensation court."

{Internal References to 39-71-606:
 x39-71-615 }

Section 16.  Section 39-71-609, MCA, is amended to read:

"39-71-609.  Denial of claim after payments made or

termination of all benefits or reduction to partial benefits by

insurer -- fourteen days' notice required -- criteria for

conversion of benefits. (1) Except as provided in subsection (2),

if an insurer determines to deny a claim on which payments have

been made under 39-71-608 during a time of further investigation

or, after a claim has been accepted, terminates all biweekly

compensation indemnity benefits, it may do so only after 14 days'

written notice to the claimant, the claimant's authorized

representative, if any, and the department. For injuries

occurring prior to July 1, 1987, an insurer shall give 14 days'
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written notice to the claimant before reducing benefits from

total to partial. However, if an insurer has knowledge that a

claimant has returned to work, compensation indemnity benefits

may be terminated as of the time the claimant returned to work.

(2)  Temporary total disability benefits may be terminated

on the date that the worker has been released to return to work

in some capacity. Unless the claimant is found, at maximum

healing, to be without a permanent physical impairment from the

injury, the insurer, prior to converting temporary total

disability benefits or temporary partial disability benefits to

permanent partial disability benefits:

(a)  must have a physician's determination that the claimant

has reached medical stability;

(b)  must have a physician's determination of the claimant's

physical restrictions resulting from the industrial injury;

(c)  must have a physician's determination, based on the

physician's knowledge of the claimant's job analysis prepared by

a rehabilitation provider, that the claimant can return to work,

with or without restrictions, on the job on which the claimant

was injured or on another job for which the claimant is suited by

age, education, work experience, and physical condition;

(d)  shall give notice to the claimant of the insurer's

receipt of the report of the physician's determinations required

pursuant to subsections (2)(a) through (2)(c). The notice must be

attached to a copy of the report."

{Internal References to 39-71-609: None.}
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Section 17.  Section 39-71-610, MCA, is amended to read:

"39-71-610.  Termination of benefits by insurer --

department order to pay disputed benefits prior to hearing or

mediation -- limitation on order -- right of reimbursement. (1) 

If an insurer terminates biweekly compensation indemnity benefits

and the termination of compensation indemnity benefits is

disputed by the claimant, the department may, upon written

request, order an insurer to pay additional biweekly compensation

indemnity benefits prior to a hearing before the workers'

compensation court or prior to mediation, but the biweekly

compensation indemnity benefits may not be ordered to be paid

under this section for a period exceeding 49 days or for any

period subsequent to the date of the hearing or mediation. A

party may appeal this order to the workers' compensation court. A

proceeding in the workers' compensation court brought pursuant to

this section is a new proceeding and is not subject to mediation.

If after a hearing before the workers' compensation court it is

held that the insurer was not liable for the compensation

indemnity payments ordered by the department, the insurer has the

right to be reimbursed for the payments by the claimant.

(2)  For the purposes of this section, indemnity benefits

exclude rehabilitation benefits as defined in 39-71-1011."

{Internal References to 39-71-610: None.}

Section 18.  Section 39-71-701, MCA, is amended to read:

"39-71-701.  Compensation Indemnity benefits for temporary

total disability -- exception. (1) Subject to the limitation in
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39-71-736 and subsection (4) of this section, a worker is

eligible for temporary total disability benefits:

(a)  when the worker suffers a total loss of wages as a

result of an injury and until the worker reaches maximum healing;

or

(b)  until the worker has been released to return to the

employment in which the worker was engaged at the time of the

injury or to employment with similar physical requirements.

(2)  The determination of temporary total disability must be

supported by a preponderance of objective medical findings.

(3)  Weekly compensation indemnity benefits for injury

producing temporary total disability are 66 2/3% of the wages

received at the time of the injury. The maximum weekly

compensation indemnity benefits may not exceed the state's

average weekly wage at the time of injury. Temporary total

disability benefits must be paid for the duration of the worker's

temporary disability. The weekly benefit amount may not be

adjusted for cost of living as provided in 39-71-702(5).

(4)  If the treating physician releases a worker to return

to the same, a modified, or an alternative position that the

individual is able and qualified to perform with the same

employer at an equivalent or higher wage than the individual

received at the time of injury, the worker is no longer eligible

for temporary total disability benefits even though the worker

has not reached maximum healing. A worker requalifies for

temporary total disability benefits if the modified or

alternative position is no longer available to the worker for any
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reason except for the worker's incarceration as provided for in

39-71-744, resignation, or termination for disciplinary reasons

caused by a violation of the employer's policies that provide for

termination of employment and if the worker continues to be

temporarily totally disabled, as defined in 39-71-116.

(5)  In cases in which it is determined that periodic

disability benefits granted by the Social Security Act are

payable because of the injury, the weekly benefits payable under

this section are reduced, but not below zero, by an amount equal,

as nearly as practical, to one-half the federal periodic benefits

for the week, which amount is to be calculated from the date of

the disability social security entitlement.

(6)  If the claimant is awarded social security benefits,

the insurer may, upon notification of the claimant's receipt of

social security benefits, suspend biweekly compensation indemnity

benefits for a period sufficient to recover any resulting

overpayment of benefits. This subsection does not prevent a

claimant and insurer from agreeing to a repayment plan.

(7)  A worker may not receive both wages and temporary total

disability benefits without the written consent of the insurer. A

worker who receives both wages and temporary total disability

benefits without written consent of the insurer is guilty of

theft and may be prosecuted under 45-6-301."

{Internal References to 39-71-701:
 x39-71-708     a39-71-744 }

Section 19.  Section 39-71-702, MCA, is amended to read:
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"39-71-702.  Compensation Indemnity benefits for permanent

total disability. (1) If a worker is no longer temporarily

totally disabled and is permanently totally disabled, as defined

in 39-71-116, the worker is eligible for permanent total

disability benefits. Permanent total disability benefits must be

paid for the duration of the worker's permanent total disability,

subject to 39-71-710.

(2)  The determination of permanent total disability must be

supported by a preponderance of objective medical findings.

(3)  Weekly compensation indemnity benefits for an injury

resulting in permanent total disability are 66 2/3% of the wages

received at the time of the injury. The maximum weekly

compensation indemnity benefits may not exceed the state's

average weekly wage at the time of injury.

(4)  In cases in which it is determined that periodic

disability benefits granted by the Social Security Act are

payable because of the injury, the weekly benefits payable under

this section are reduced, but not below zero, by an amount equal,

as nearly as practical, to one-half the federal periodic benefits

for the week, which amount is to be calculated from the date of

the disability social security entitlement.

(5)  A worker's benefit amount must be adjusted for a

cost-of-living increase on the next July 1 after 104 weeks of

permanent total disability benefits have been paid and on each

succeeding July 1. The adjustment must be the percentage

increase, if any, in the state's average weekly wage as adopted

by the department over the state's average weekly wage adopted
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for the previous year.

(6)  A worker may not receive both wages and permanent total

disability benefits without the written consent of the insurer. A

worker who receives both wages and permanent total disability

benefits without written consent of the insurer is guilty of

theft and may be prosecuted under 45-6-301.

(7)  If the claimant is awarded social security benefits,

the insurer may, upon notification of the claimant's receipt of

social security benefits, suspend biweekly compensation indemnity

benefits for a period sufficient to recover any resulting

overpayment of benefits. This subsection does not prevent a

claimant and insurer from agreeing to a repayment plan."

{Internal References to 39-71-702:
 a39-71-701     a39-71-721 }

Section 20.  Section 39-71-704, MCA, is amended to read:

"39-71-704.  Payment of medical, hospital, and related

services -- fee schedules and hospital rates -- fee limitation.

(1) In addition to the compensation indemnity benefits provided

under this chapter and as an additional benefit separate and

apart from compensation indemnity benefits actually provided, the

following must be furnished:

(a)  After the happening of a compensable injury and subject

to other provisions of this chapter, the insurer shall furnish

reasonable primary medical services for conditions resulting from

the injury for those periods as the nature of the injury or the

process of recovery requires.
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(b)  The insurer shall furnish secondary medical services

only upon a clear demonstration of cost-effectiveness of the

services in returning the injured worker to actual employment.

(c)  The insurer shall replace or repair prescription

eyeglasses, prescription contact lenses, prescription hearing

aids, and dentures that are damaged or lost as a result of an

injury, as defined in 39-71-119, arising out of and in the course

of employment.

(d)  (i) The insurer shall reimburse a worker for reasonable

travel, lodging, meals, and miscellaneous expenses incurred in

travel to a medical provider for treatment of an injury pursuant

to rules adopted by the department. Reimbursement must be at the

rates allowed for reimbursement for state employees.

(ii) Rules adopted under subsection (1)(d)(i) must provide

for submission of claims, within 90 days from the date of travel,

following notification to the claimant of reimbursement rules,

must provide procedures for reimbursement receipts, and must

require the use of the least costly form of travel unless the

travel is not suitable for the worker's medical condition. The

rules must exclude from reimbursement:

(A)  100 miles of automobile travel for each calendar month

unless the travel is requested or required by the insurer

pursuant to 39-71-605;

(B)  travel to a medical provider within the community in

which the worker resides;

(C)  travel outside the community in which the worker

resides if comparable medical treatment is available within the
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community in which the worker resides, unless the travel is

requested by the insurer; and

(D)  travel for unauthorized treatment or disallowed

procedures.

(iii) An insurer is not liable for injuries or conditions

that result from an accident that occurs during travel or

treatment, except that the insurer retains liability for the

compensable injuries and conditions for which the travel and

treatment was required.

(e)  Except for the repair or replacement of a prosthesis

furnished as a result of an industrial injury, the benefits

provided for in this section terminate when they are not used for

a period of 60 consecutive months.

(f)  Notwithstanding subsection (1)(a), the insurer may not

be required to furnish, after the worker has achieved medical

stability, palliative or maintenance care except:

(i)  when provided to a worker who has been determined to be

permanently totally disabled and for whom it is medically

necessary to monitor administration of prescription medication to

maintain the worker in a medically stationary condition;

(ii) when necessary to monitor the status of a prosthetic

device; or

(iii) when the worker's treating physician believes that the

care that would otherwise not be compensable under subsection

(1)(f) is appropriate to enable the worker to continue current

employment or that there is a clear probability of returning the

worker to employment. A dispute regarding the compensability of
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palliative or maintenance care is considered a dispute over

which, after mediation pursuant to department rule, the workers'

compensation court has jurisdiction.

(g)  Notwithstanding any other provisions of this chapter,

the department, by rule and upon the advice of the professional

licensing boards of practitioners affected by the rule, may

exclude from compensability any medical treatment that the

department finds to be unscientific, unproved, outmoded, or

experimental.

(2)  The department shall annually establish a schedule of

fees for medical services not provided at a hospital that are

necessary for the treatment of injured workers. Charges submitted

by providers must be the usual and customary charges for

nonworkers' compensation patients. The department may require

insurers to submit information to be used in establishing the

schedule.

(3)  (a) The department shall establish rates for hospital

services necessary for the treatment of injured workers.

(b)  Except as provided in subsection (3)(g), rates for

services provided at a hospital must be the greater of:

(i)  69% of the hospital's January 1, 1997, usual and

customary charges; or

(ii) the discount factor established by the department that

was in effect on June 30, 1997, for the hospital. The discount

factor for a hospital formed by the merger of two or more

existing hospitals is computed by using the weighted average of

the discount factors in effect at the time of the merger.
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(c)  Except as provided in subsection (3)(g), the department

shall adjust hospital discount factors so that the rate of

payment does not exceed the annual percentage increase in the

state's average weekly wage, as defined in 39-71-116.

(d)  The department may establish a fee schedule for

hospital outpatient services rendered. The fee schedule must, in

the aggregate, provide for fees that are equal to the statewide

average discount factors paid to hospitals to provide the same or

equivalent procedure to workers' compensation hospital

outpatients.

(e)  The discount factors established by the department

pursuant to this subsection (3) may not be less than medicaid

reimbursement rates.

(f)  For services available in Montana, insurers are not

required to pay facilities located outside Montana rates that are

greater than those allowed for services delivered in Montana.

(g)  For a hospital licensed as a medical assistance

facility or a critical access hospital pursuant to Title 50,

chapter 5, the rate for services is the hospital's usual and

customary charge. Fees paid to a hospital licensed as a medical

assistance facility are not subject to the limitation provided in

subsection (4).

(4)  The percentage increase in medical costs payable under

this chapter may not exceed the annual percentage increase in the

state's average weekly wage, as defined in 39-71-116.

(5)  Payment pursuant to reimbursement agreements between

managed care organizations or preferred provider organizations
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and insurers is not bound by the provisions of this section.

(6)  Disputes between an insurer and a medical service

provider regarding the amount of a fee for medical services must

be resolved by a hearing before the department upon written

application of a party to the dispute.

(7)  (a) After the initial visit, the worker is responsible

for $25 of the cost of each subsequent visit to a hospital

emergency department for treatment relating to a compensable

injury or occupational disease.

(b)  "Visit", as used in this subsection (7), means each

time that the worker obtains services relating to a compensable

injury or occupational disease from:

(i)  a treating physician;

(ii) a physical therapist;

(iii) a psychologist; or

(iv) hospital outpatient services available in a nonhospital

setting.

(c)  A worker is not responsible for the cost of a

subsequent visit pursuant to subsection (7)(a) if the visit is

for treatment requested by an insurer."

{Internal References to 39-71-704:
 a39-71-118     x39-71-434       x39-71-434        x39-71-743 
 x39-71-1102 }

Section 21.  Section 39-71-710, MCA, is amended to read:

"39-71-710.  Termination of benefits upon retirement. (1) If

a claimant is receiving disability indemnity or rehabilitation

compensation benefits and the claimant receives social security
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retirement benefits or is eligible to receive or is receiving

full social security retirement benefits or retirement benefits

from a system that is an alternative to social security

retirement, the claimant is considered to be retired. When the

claimant is retired, the liability of the insurer is ended for

payment of permanent partial disability benefits other than the

impairment award, payment of permanent total disability benefits,

and payment of rehabilitation compensation benefits. However, the

insurer remains liable for temporary total disability benefits,

any impairment award, and medical benefits.

(2)  If a claimant who is eligible under subsection (1) to

receive retirement benefits and while gainfully employed suffers

a work-related injury, the insurer retains liability for

temporary total disability benefits, any impairment award, and

medical benefits."

{Internal References to 39-71-710:
 a39-71-702 }

Section 22.  Section 39-71-721, MCA, is amended to read:

"39-71-721.  Compensation Indemnity benefits for injury

causing death -- limitation. (1) (a) If an injured employee dies

and the injury was the proximate cause of the death, the

beneficiary of the deceased is entitled to the same compensation

indemnity benefits as though the death occurred immediately

following the injury. A beneficiary's eligibility for benefits

commences after the date of death, and the benefit level is

established as set forth in subsection (2).
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(b)  The insurer is entitled to recover any overpayments or

compensation indemnity benefits paid in a lump sum to a worker

prior to death but not yet recouped. The insurer shall recover

the payments from the beneficiary's biweekly payments as provided

in 39-71-741(3).

(2)  To beneficiaries as defined in 39-71-116(5)(a) (4)(a)

through (5)(d) (4)(d), weekly compensation indemnity benefits for

an injury causing death are 66 2/3% of the decedent's wages. The

maximum weekly compensation indemnity benefit may not exceed the

state's average weekly wage at the time of injury. The minimum

weekly compensation indemnity benefit is 50% of the state's

average weekly wage, but in no event may it exceed the decedent's

actual wages at the time of death.

(3)  To beneficiaries as defined in 39-71-116(5)(e) (4)(e)

and (5)(f) (4)(f), weekly indemnity benefits must be paid to the

extent of the dependency at the time of the injury, subject to a

maximum of 66 2/3% of the decedent's wages. The maximum weekly

compensation indemnity benefit may not exceed the state's average

weekly wage at the time of injury.

(4)  If the decedent leaves no beneficiary, a lump-sum

payment of $3,000 must be paid to the decedent's surviving parent

or parents.

(5)  If any beneficiary of a deceased employee dies, the

right of the beneficiary to compensation under this chapter

ceases. Death benefits must be paid to a surviving spouse for 500

weeks subsequent to the date of the deceased employee's death or

until the spouse's remarriage, whichever occurs first. After
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benefit payments cease to a surviving spouse, death benefits must

be paid to beneficiaries, if any, as defined in 39-71-116(5)(b)

(4)(b) through (5)(d) (4)(d).

(6)  In all cases, benefits must be paid to beneficiaries.

(7)  Benefits paid under this section may not be adjusted

for cost of living as provided in 39-71-702."

{Internal References to 39-71-721: None.}

Section 23.  Section 39-71-723, MCA, is amended to read:

"39-71-723.  How compensation indemnity benefits to be

divided among beneficiaries. Compensation Indemnity benefits that

is are due to beneficiaries must be paid to the surviving spouse,

if any, or if none, divided equally among or for the benefit of

the children. In cases in which beneficiaries are a surviving

spouse and stepchildren of the spouse, the compensation indemnity

benefits must be divided equally among all beneficiaries.

Compensation Indemnity benefits that is are due to beneficiaries,

as defined in 39-71-116(5)(e) (4)(e) and (5)(f) (4)(f), if there

is more than one, must be divided equitably among them."

{Internal References to 39-71-723: None.}

Section 24.  Section 39-71-724, MCA, is amended to read:

"39-71-724.  Payment of compensation indemnity benefits to

beneficiary not a resident of United States. (1) Before payment

of compensation indemnity benefits to a beneficiary who is not

residing within the United States, satisfactory proof of the

relationship as to constitute a beneficiary under this chapter
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must be furnished by the beneficiary, authenticated under seal of

an officer of a court of law in the country where the beneficiary

resides. The proof is conclusive as to the identity of the

beneficiary, and any other claim of any other person to any

compensation indemnity benefits is barred from and after the

filing of the proof.

(2)  Payment of compensation indemnity benefits to a

beneficiary not residing within the United States may be made to

any plenipotentiary, consul, or consular agent within the United

States representing the country in which the nonresident

beneficiary resides, and the written receipt of the

plenipotentiary, consul, or consular agent acquits the employer

or the insurer."

{Internal References to 39-71-724: None.}

Section 25.  Section 39-71-736, MCA, is amended to read:

"39-71-736.  Compensation Indemnity benefits -- from what

dates paid. (1) (a) Compensation Indemnity benefits may not be

paid for the first 32 hours or 4 days' loss of wages, whichever

is less, that the claimant is totally disabled and unable to work

because of an injury. A claimant is eligible for compensation

indemnity benefits starting with the 5th day.

(b)  Separate benefits of medical and hospital services must

be furnished from the date of injury.

(2)  For the purpose of this section, except as provided in

subsection (3), an injured worker is not considered to be

entitled to compensation indemnity benefits if the worker is
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receiving sick leave benefits, except that each day for which the

worker elects to receive sick leave counts 1 day toward the 4-day

waiting period.

(3)  Augmentation of temporary total disability benefits

with sick leave by an employer pursuant to a collective

bargaining agreement may not disqualify a worker from receiving

temporary total disability benefits.

(4)  Receipt of vacation leave by an injured worker may not

affect the worker's eligibility for temporary total disability

benefits."

{Internal References to 39-71-736:
 a39-71-701 }

Section 26.  Section 39-71-737, MCA, is amended to read:

"39-71-737.  Compensation Indemnity benefits to run

consecutively -- exceptions. Compensation Indemnity benefits must

run consecutively and not concurrently, and payment may not be

made for two classes of disability over the same period, except

that impairment awards and auxiliary rehabilitation benefits may

be paid concurrently with other classes of benefits."

{Internal References to 39-71-737: None.}

Section 27.  Section 39-71-739, MCA, is amended to read:

"39-71-739.  Compensation Indemnity benefits in case of

changes in degree of injury. If aggravation, diminution, or

termination of disability takes place or is discovered after the

rate of compensation indemnity benefits is established or
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compensation is indemnity benefits are terminated in any case

where the maximum payments for disabilities as provided in this

chapter are not reached, adjustments may be made to meet such

changed conditions by increasing, diminishing, or terminating

compensation indemnity benefits payments in accordance with the

provisions of this chapter."

{Internal References to 39-71-739: None.}

Section 28.  Section 39-71-740, MCA, is amended to read:

"39-71-740.  Payments -- how made in most cases. All

payments of compensation indemnity benefits as provided in this

chapter shall must be made at the end of each 2-week period,

except as otherwise provided herein."

{Internal References to 39-71-740: None.}

Section 29.  Section 39-71-741, MCA, is amended to read:

"39-71-741.  Compromise settlements and lump-sum payments.

(1)  By written agreement filed with the department, benefits

under this chapter may be converted in whole or in part into a

lump sum. An agreement is subject to department approval. If the

department fails to approve or disapprove the agreement in

writing within 14 days of the filing with the department, the

agreement is approved. The department shall directly notify a

claimant of a department order approving or disapproving a

claimant's compromise or lump-sum payment. Upon approval, the

agreement constitutes a compromise and release settlement and may

not be reopened by the department. The department may approve an
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agreement to convert the following benefits to a lump sum only

under the following conditions:

(a)  all benefits if a claimant and an insurer dispute the

initial compensability of an injury and there is a reasonable

dispute over compensability;

(b) permanent partial disability benefits  if an insurer has

accepted initial liability for an injury. The total of any

permanent partial lump-sum conversion in part that is awarded to

a claimant prior to the claimant's final award may not exceed the

anticipated award under 39-71-703. The department may disapprove

an agreement under this subsection (1)(b) only if the department

determines that the lump-sum conversion amount is inadequate.

(c)  permanent total disability benefits if the total of all

lump-sum conversions in part that are awarded to a claimant do

not exceed $20,000. The approval or award of a lump-sum permanent

total disability payment in whole or in part by the department or

court must be the exception. It may be given only if the worker

has demonstrated financial need that:

(i)  relates to:

(A)  the necessities of life;

(B)  an accumulation of debt incurred prior to the injury;

or

(C)  a self-employment venture that is considered feasible

under criteria set forth by the department; or

(ii) arises subsequent to the date of injury or arises

because of reduced income as a result of the injury; or

(d)  except as otherwise provided in this chapter, all other
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compromise settlements and lump-sum payments agreed to by a

claimant and insurer.

(2)  Any lump-sum conversion of benefits under this section

must be converted to present value using the rate prescribed

under subsection (3)(b).

(3)  (a) An insurer may recoup any lump-sum payment

amortized at the rate established by the department, prorated

biweekly over the projected duration of the compensation

indemnity period.

(b)  The rate adopted by the department must be based on the

average rate for United States 10-year treasury bills in the

previous calendar year.

(c)  If the projected compensation period is the claimant's

lifetime, the life expectancy must be determined by using the

most recent table of life expectancy as published by the United

States national center for health statistics.

(4)  A dispute between a claimant and an insurer regarding

the conversion of biweekly payments into a lump-sum is considered

a dispute for which a mediator and the workers' compensation

court have jurisdiction to make a determination. If an insurer

and a claimant agree to a compromise and release settlement or a

lump-sum payment but the department disapproves the agreement,

the parties may request the workers' compensation court to review

the department's decision."

{Internal References to 39-71-741:
 x39-71-519     a39-71-721       ax9-71-1006 }
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Section 30.  Section 39-71-744, MCA, is amended to read:

"39-71-744.  Benefits not due while claimant is incarcerated

-- exceptions. (1) Except as provided in subsection (2), a

claimant is not eligible for disability indemnity benefits or

rehabilitation compensation benefits while the claimant is

incarcerated for a period exceeding 30 days in a correctional

institution or jail as the result of conviction of a felony or a

misdemeanor. The insurer remains liable for medical benefits. A

time limit on benefits otherwise provided in this chapter is not

extended due to a period of incarceration.

(2)  A person who is employed while participating in a

prerelease center program or a diversionary program is eligible

for temporary total benefits as provided in 39-71-701 and medical

benefits for a work-related injury received while participating

in a prerelease center program or a diversionary program. Other

disability or rehabilitation benefits are not payable while the

worker is participating in a prerelease center. This subsection

does not prohibit the reinstatement of other benefits upon

release from incarceration, nor does it apply to an employee

performing community service described in 39-71-118(1)(e)."

{Internal References to 39-71-744:
 a39-71-701     x39-71-712       x53-30-132 }

Section 31.  Section 39-71-907, MCA, is amended to read:

"39-71-907.  Certified person with a disability to be

compensated for injury as provided by chapter -- insurer

liability for compensation indemnity and medical benefits
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limited. A person certified as having a physical or mental

disability that constitutes or results in a substantial

impediment to employment who receives an injury, as defined in

39-71-119, that results in death or disability must be paid

compensation indemnity and medical benefits in the manner and to

the extent provided in this chapter or, in case of death

resulting from the injury, the compensation indemnity benefits

must be paid to the person's beneficiaries or dependents. The

liability of the insurer for payment of medical and burial

benefits as provided in this chapter is limited to those benefits

arising from services rendered during the period of 104 weeks

after the date of injury. The liability of the insurer for

payment of indemnity benefits as provided in this chapter is

limited to 104 weeks of compensation indemnity benefits actually

paid. Thereafter, all compensation indemnity benefits and the

cost of all medical care and burial are the liability of the

fund."

{Internal References to 39-71-907:
 a39-71-201     a39-71-201 }

Section 32.  Section 39-71-908, MCA, is amended to read:

"39-71-908.  Notification of fund of its potential liability

under part -- review by fund. Not less than 90 or more than 150

days before the expiration of 104 weeks after the date of injury,

the insurer shall notify the fund whether it is likely that

compensation indemnity benefits may be payable beyond a period of

104 weeks after the date of the injury.  The fund thereafter may
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review, at reasonable times, such information as the insurer has

regarding the accident and the nature and extent of the injury

and disability."

{Internal References to 39-71-908: None.}

Section 33.  Section 39-71-909, MCA, is amended to read:

"39-71-909.  Effect of fund's failure to give notification

of its intent to dispute liability -- subsequent notification by

fund authorized. If the fund does not notify the insurer of its

intent to dispute the payment of compensation indemnity, medical,

and burial benefits, the insurer shall continue to make payments

on behalf of the fund and shall be reimbursed by the fund for all

benefits paid in excess of the insurer's liability. However, at

any time subsequent to 104 weeks after the date of injury, the

fund may notify the insurer of a dispute as to payment of

benefits. The liability of the fund to reimburse the insurer

shall be suspended 30 days thereafter until the controversy is

determined."

{Internal References to 39-71-909:
 x39-71-911 }

Section 34.  Section 39-71-915, MCA, is amended to read:

"39-71-915.  Assessment of insurer -- employers --

definition -- collection. (1) As used in this section, "paid

losses" means the following benefits paid during the preceding

calendar year for injuries covered by the Montana Workers'

Compensation Act and the Occupational Disease Act of Montana
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without regard to the application of any deductible, regardless

of whether the employer or the insurer pays the losses:

(a)  total compensation indemnity benefits paid; and

(b)  except for medical benefits in excess of $200,000 for

each occurrence that are exempt from assessment, total medical

benefits paid for medical treatment rendered to an injured

worker, including hospital treatment and prescription drugs.

(2)  The fund must be maintained by assessing each plan No.

1 employer, each employer insured by a plan No. 2 insurer, plan

No. 3, the state fund, with respect to claims arising before July

1, 1990, and each employer insured by plan No. 3, the state fund.

The assessment amount is the total amount of paid losses

reimbursed from the fund in the preceding calendar year and the

expenses of administration less other income. The total

assessment amount to be collected must be allocated among plan

No. 1 employers, plan No. 2 employers, plan No. 3, the state

fund, and plan No. 3 employers, based on a proportionate share of

paid losses for the calendar year preceding the year in which the

assessment is collected. The board of investments shall invest

the money of the fund, and the investment income must be

deposited in the fund.

(3)  On or before May 31 each year, the department shall

notify each plan No. 1 employer, plan No. 2 insurer, and plan No.

3, the state fund, of the amount to be assessed for the ensuing

fiscal year. The amount to be assessed against the state fund

must separately identify the amount attributed to claims arising

before July 1, 1990, and the amount attributable to state fund
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claims arising on or after July 1, 1990. On or before April 30

each year, the department, in consultation with the advisory

organization designated under 33-16-1023, shall notify plan No. 2

insurers and plan No. 3 of the premium surcharge rate to be

effective for policies written or renewed on and after July 1 in

that year.

(4)  The portion of the plan No. 1 assessment assessed

against an individual plan No. 1 employer is a proportionate

amount of total plan No. 1 paid losses during the preceding

calendar year that is equal to the percentage that the total paid

losses of the individual plan No. 1 employer bore to the total

paid losses of all plan No. 1 employers during the preceding

calendar year.

(5)  The portion of the assessment attributable to state

fund claims arising before July 1, 1990, is the proportionate

amount that is equal to the percentage that total paid losses for

those claims during the preceding calendar year bore to the total

paid losses for all plans in the preceding calendar year. As

required by 39-71-2352, the state fund may not pass along to

insured employers the cost of the subsequent injury fund

assessment that is attributable to claims arising before July 1,

1990.

(6)  The remaining portion of the assessment must be paid by

way of a surcharge on premiums paid by employers being insured by

a plan No. 2 insurer or plan No. 3, the state fund, for policies

written or renewed annually on or after July 1. The surcharge

rate must be computed by dividing the remaining portion of the
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assessment by the total amount of premiums paid by employers

insured under plan No. 2 or plan No. 3 in the previous calendar

year. The numerator for the calculation must be adjusted as

provided by subsection (9).

(7)  Each plan No. 2 insurer providing workers' compensation

insurance and plan No. 3, the state fund, shall collect from its

policyholders the assessment premium surcharge provided for in

subsection (6). When collected, the assessment premium surcharge

may not constitute an element of loss for the purpose of

establishing rates for workers' compensation insurance but, for

the purpose of collection, must be treated as separate costs

imposed upon insured employers. The total of this assessment

premium surcharge must be stated as a separate cost on an insured

employer's policy or on a separate document submitted by the

insured employer and must be identified as "workers' compensation

subsequent injury fund surcharge". Each assessment premium

surcharge must be shown as a percentage of the total workers'

compensation policyholder premium. This assessment premium

surcharge must be collected at the same time and in the same

manner that the premium for the coverage is collected. The

assessment premium surcharge must be excluded from the definition

of premiums for all purposes, including computation of insurance

producers' commissions or premium taxes, except that an insurer

may cancel a workers' compensation policy for nonpayment of the

assessment premium surcharge. Cancellation must be in accordance

with the procedures applicable to the nonpayment of premium. If

an employer fails to remit to an insurer the total amount due for
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the premium and assessment premium surcharge, the amount received

by the insurer must be applied to the assessment premium

surcharge first and the remaining amount applied to the premium

due.

(8)  (a) All assessments paid to the department must be

deposited in the fund.

(b)  Each plan No. 1 employer shall pay its assessment by

July 1.

(c)  Each plan No. 2 insurer and plan No. 3, the state fund,

shall remit to the department all assessment premium surcharges

collected during a calendar quarter by not later than 20 days

following the end of the quarter.

(d)  The state fund shall pay the portion of the assessment

attributable to claims arising before July 1, 1990, by July 1.

(e)  If a plan No. 1 employer, a plan No. 2 insurer, or plan

No. 3, the state fund, fails to timely pay to the department the

assessment or assessment premium surcharge under this section,

the department may impose on the plan No. 1 employer, the plan

No. 2 insurer, or plan No. 3, the state fund, an administrative

fine of $100 plus interest on the delinquent amount at the annual

interest rate of 12%. Administrative fines and interest must be

deposited in the fund.

(9)  The amount of the assessment premium surcharge actually

collected pursuant to subsection (7) must be compared each year

to the amount assessed and upon which the premium surcharge was

calculated. The amount undercollected or overcollected in any

given year must be used as an adjustment to the numerator
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provided for by subsection (6) for the following year's

assessment premium surcharge."

{Internal References to 39-71-915:
 x39-71-435 }

Section 35.  Section 39-71-1004, MCA, is amended to read:

"39-71-1004.  Industrial accident rehabilitation account.

(1) The payments provided in 39-71-1003 must be made from the

industrial accident rehabilitation account in the state special

revenue fund. Payments to the account must be made each year upon

an assessment by the department as follows:

(a)  by each employer operating under the provisions of plan

No. 1 of the Workers' Compensation Act, an amount to be assessed

by the department, not exceeding 1% of the compensation indemnity

benefits paid to the employer's injured employees in Montana for

the preceding calendar year;

(b)  by each insurer insuring employers under the provisions

of plan No. 2 of the Workers' Compensation Act, an amount to be

assessed by the department, not exceeding 1% of the compensation

indemnity benefits paid to injured employees of its insured in

Montana during the preceding calendar year;

(c)  by the state fund, an amount to be assessed by the

department, not exceeding 1% of the compensation indemnity

benefits paid by the state fund to injured employees in Montana

during the preceding calendar year.

(2)  Separate accounts of the amounts that were collected

and disbursements that were made from the industrial accident
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rehabilitation account in the state special revenue fund must be

kept for each of the plans. If in any fiscal year the amount that

was collected from the employers under any plan exceeds the

amount of payments for employees of the employers under the plan,

the assessment against the employers under the plan for the

following year must be reduced.

(3)  The payments provided for in this section must be made

to the department, which shall credit the sums paid to the

industrial accident rehabilitation account in the custody of the

state treasurer. Disbursements from the account must be made

after approval by the department.

(4)  The board of investments shall invest the money of the

industrial accident rehabilitation account, and the investment

income must be deposited in the industrial accident

rehabilitation account.

(5)  The funds allocated or contributed as provided in this

section may not be used for payment of administrative expenses of

the department.

(6)  The methods and processes used to disburse

rehabilitation expense payments to eligible disabled workers are

procedural and do not affect the substantive rights of those

disabled workers."

{Internal References to 39-71-1004:
 x39-71-1003 }

Section 36.  Section 39-71-2312, MCA, is amended to read:

"39-71-2312.  Definitions. Unless the context requires
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otherwise, in this part the following definitions apply:

(1)  "Board" means the board of directors of the state

compensation insurance fund provided for in 2-15-1019.

(2)  "Department" means the department of administration

provided for in 2-15-1001.

(3)(2)  "Executive director" means the chief executive

officer of the state compensation insurance fund.

(4)(3)  "State fund" means the state compensation insurance

fund provided for in 39-71-2313. It is also known as compensation

plan No. 3 or plan No. 3."

{Internal References to 39-71-2312:
 x39-71-433 }

NEW SECTION.  Section 37.  {standard} Repealer. Sections 39-

71-221, 39-71-222, 39-71-416, 39-71-426, 39-71-427, 39-71-428,

39-71-801, 39-71-802, 39-71-803, 39-71-804, 39-71-805, 39-71-806,

39-71-807, 39-71-808, 39-71-809, 39-71-810, 39-71-811, 39-71-812,

and 39-71-813, MCA, are repealed.

{Internal References to 39-71-221:  39-71-221* 
Internal References to 39-71-222:  39-71-221* 
Internal References to 39-71-416: None.
Internal References to 39-71-426:  r39-71-427     r39-71-428 
Internal References to 39-71-427:  r39-71-426 
Internal References to 39-71-428: None.
Internal References to 39-71-801: None.
Internal References to 39-71-802: None.
Internal References to 39-71-803: None.
Internal References to 39-71-804: None.
Internal References to 39-71-805: None.
Internal References to 39-71-806: None.
Internal References to 39-71-807:  r39-71-812 
Internal References to 39-71-808:  r39-71-812 
Internal References to 39-71-809: None.
Internal References to 39-71-810: None.
Internal References to 39-71-811: None.
Internal References to 39-71-812: None.
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Internal References to 39-71-813: None.}

NEW SECTION.  Section 38.  Directions to code commissioner.

Section 39-71-226 is intended to be renumbered and codified as an

integral part of Title 39, chapter 71, part 23.

NEW SECTION.  Section 39.  {standard} Effective date --

applicability. [This act] is effective July 1, 2005, and applies

to injuries occurring or occupational diseases contracted on or

after July 1, 2005.
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