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What are the
requirements
of Montana's
nondegra-
dation
statute?

Introduction

Montana is fortunate to have substantial amounts of
clean water--water cleaner, in fact, than the minimum federal
standards. In an effort to protect these high- quality waters,
section 75-5-301, MCA,' as passed in 1971, required that
water cleaner than the statutory and administrative standards
be maintained at its original quality. In other words, the state
did not allow the degradation of high-quality waters.

The only exception to this requirement was if the Board
of Health and Environmental Sciences (BHES) determined,
upon petition, that a lessening (degradation) of the quality of
the water was justified due to necessary economic or social
development.

Throughout the past few years, the correct interpretation
of this nondegradation statute and its implementation had
become an increasing source of controversy for the BHES, the
Department of Health and Environmental Sciences (DHES),
the regulated community, and public interest groups involved in
water quality issues.

Previous Council Involvement

Although the Environmental Quality Council received a
specific request (Senate Joint Resolution 29) to study
nondegradation during the 1993-94 biennium, the Council has
had a historic interest and involvement in water quality issues.
One of the recommendationsresulting from the EQC 1989-90
interim ground water study was that the DHES and the
Department of State Lands (DSL) jointly review their
responsibilities in protecting the state's water quality from the
adverse effects associated with hard rock mining. During the

' This section was amended by Chapter 595, Laws of 1993
(SB 401).



1991-92 interim, the EQC received several updates on this
issue from the DHES and DSL. Representatives from both
agencies attended Council meetings, answered questions, and
discussed and provided background information on mine
permitting, water quality and the controversies related to the
state's nondegradationpolicy.

During the same interim, the Environmental Quality
Council also held a nondegradation panel discussion in order
to examine the larger public policy implications of Montana's
water quality nondegradation policy. To promote this policy
discussion, the Council invited representatives from the state
regulatory agencies, the regulated community, and public
interest groups to the Council's August, 1992 meeting.

To facilitate participant preparation for this panel,
Council staff prepared the following general questions
regarding the nondegradation issue:

EQC August, 1992 Panelist Questions:

What, in your opinion, does the current
nondegradation statute require?

Is this good public policy? If not, how should the
Qolicy be changed?

How should the policy be implemented?

What do you see as the public policy implications of
the nondegradation policy?

Please include the environmental, social and
economic impacts of the policy in your discussion.

The panel participants, (Mr. Dan Fraser, DHES, Water
Quality Bureau Chief; Mr. Alan Joscelyn, a Helena attorney in
private practice; Mr. Richard Parks, president of the Northern
Plains Resource Council; and Larry Brown, a hydrologist with
Chen-Northern, representing the Western Environmental Trade
Association) presented their varying



perspectives on the nondegradation issue. Comments from the
participants in the panel included the following:

*

The goal of the nondegradation statute is to prevent the
incremental degradation of existing high-quality waters.

The nondegradation statute has enough ambiguities that
only the Montana Supreme Court could actually answer
the question of what the nondegradation statute
requires.

It is easy for most people to require a multinational
corporation to fully treat its waste discharge to ensure
nondegradation. But it is harder for those people to
apply that same standard to residential developments
where septic systems could impact the ground water.

Montana must take an honest look at the costs and
benefits of a fully implemented nondegradation policy
and then the legislature must set that policy.

At some point faith must be placed in the BHES to make
the right decisions within the broad statutory guidelines,
but this does not mean a blind trust in the BHES.

A literal interpretation of the statute prohibits any new
activity. If there will be any human activity, there will be
impacts on water quality.

The participants, by presenting their perspectives,

allowed the Council the opportunity for extraordinary insight
into the nondegradationissue. Various Council members
remarked that it was one of the best panel discussions in their
memory. (A summary transcript of the panel discussion is
available from the EQC.)

At the Council's next meeting in October, the members

agreed that they would be unable to reach on this issue before



How does
SB 401
change
existing
water quality
nondegra-
dation laws?

consensus the 1993 legislative session and therefore they
would not consider preparing Council-sponsored legislation.
The Council suggested that the issue of water quality
nondegradation be reevaluated during the 1993-94 interim.

Legislative Action
During the 1993 Session

Reflective of the continuing controversy related to the
iIssue, there were eight bill draft requests dealing with
nondegradation submitted for the 1993 session. Of these, three
were introduced and two, Senate Bill 401 and Senate Joint
Resolution 29, were passed and approved. Excerpts from both
pieces of legislation are listed below.

Senate Bill 401

Chapter 595, Laws of 1993 (SB 401), initially drafted at
the request of the DHES, changes existing water quality
nondegradation laws as follows: (For the complete text of SB
401, see Appendix L)

* defines "high-quality waters" as state waters whose
guality for a parameteris better than standards;

* defines "degradation™as a change in water quality that
lowers the quality of high-quality water for a parameter;

* provides an exemption to the definition of degradation
for changes determined by the BHES to be nonsignificant;

* establishes criteria and a requirement for the BHES to
adopt rules to determine activities or classes of activities that
result in nonsignificant changes to high-quality waters;

* modifies the nondegradation administrative process
by placing the initial responsibility for granting an authorization



What was
the Environ-
mental
Quality
Council
asked to
study under
SJR 297

to degrade high-quality state waters with the DHES and
provides an appeal of that decision to the BHES;

* requires the least degrading water quality protection
practices that are technically, environmentally, and
economically feasible, to be fully implemented by the applicant
prior to and during the proposed activity;

* defines a "mixing zone" as an area where water
guality standards may be exceeded; and

* establishes criteria for and requires the BHES to adopt
rules governing the use of mixing zones.

Senate Joint Resolution 29

Senate Joint Resolution 29, Laws of 1993, requests
the Council to give priority to a study of the nondegradation
issue. According to SJR 29, the study should include a review
of the following: (For the complete text of SJR 29, please see
Appendix 2.)

(a) the definitions of "nondegradation” and "high-quality
waters":

(b) the social and economic development factors
and the public interestin maintaining high-quality
waters;

(c) the procedures for the review of proposed
exemptions from the nondegradation provisions;
(d) the designation of mixing zones;

(e) the appropriatenessof the application of
nondegradation provisions to all point and non-
point sources of pollution to both ground water
and surface water;

(f) the environmental, economic, and social
effects of allowing any degradation or specific
levels of degradation to high-quality ground
waters and surface waters;



(9) the relationship between the nondegradation
policy provisions contained in Montana water
quality laws and the various interpretations of
applicable sections of the Montana Constitution;
(h) the capabilities of and the cost to state
agencies to implement the nondegradation policy
and to assess the resources that will be needed
to implement the policy equitably for all segments
of society;

(i) the social and economic costs of
nondegradation compliance or noncompliance to
individuals and entities in various industries and
endeavors that would be affected;

(j) the potential utilization, in response to
exceptions from nondegradation provisions, of
mitigation measures to improve overall water
guality in the state, in the source, or in a specific
affected portion of the source; and

(k) the identification of possible statutory and
regulatory changes that would help clarify the
nondegradation policy and provide for a more
effective and efficient implementation and
enforcementof the policy.

The Council was further requested to consult with
federal, state, and local officials, industries, citizens, and other
persons or groups with expertise or interest in water quality
protection and to report its findings and recommendations to
the 54th Legislature.

SJR 29 Study Development

The Council decided that of the 11 issues identified for
study in SJR 29, only four deserved additional attention during
the period allocated for the study. The Council decided that the
other issues were either moot because they had been
definitively addressed by SB 401, or they were unripe for
further study because the rules implementing SB 401 had not
been adopted and the new nondegradation policy formulated
under this bill had yet to be implemented. The four issues from



How did the
Department
of Health and
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al Sciences'
rulemaking
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under SJR
29?

SJR 29 selected for further study are listed below. A summary
transcript of the Council discussion regarding issue selection is
included as Appendix 3.

(b) the social and economic development factors
and the public interest in maintaining high-quality
waters;

(e) the appropriateness of the application of
nondegradation provisions to all point and non-
point sources of pollution to both ground water
and surface water;

(9) the relationship between the nondegradation
policy provisions contained in Montana water
guality laws and the various interpretations of
applicable sections of the Montana Constitution;
(j) the potential utilization, in response to
exceptions from nondegradation provisions, of
mitigation measures to improve overall water
guality in the state, in the source, or in a specific
affected portion of the source.

DHES Rulemaking and the SJR 29 Study

Closely linked to the SJR 29 study was the
contemporaneous nondegradation rulemaking process
required by SB 401.

SB 401 stated:'

Consistent with the provisions of 75-5-302 through 75-5-307
and 80-15-201, the (BHES) shall: . ..

(4) adopt rules governing the granting of mixing
zones, requiring that mixing zones granted by the
department be specifically identified, and

requiring that mixing zones have:

(a) the smallest practicable size;

(b) a minimum practicable effect on water uses; and

2 Caodified at section 75-5-301, MCA.



(c) definable boundaries;

(5) adoptrules implementing the nondegradation
policy established in 75-5-303, including but not
limited to rules that:

(a) provide a procedure for department review
and authorization of degradation;

(b) establish criteria for the following:

(i) determining importanteconomic or social
development; and

(if) weighing the social and economic importance
to the public of allowing the proposed project
against the cost to society associated with a loss
of water quality; and

(c) establish criteria for determining whether a
proposed activity or class of activities will result in
nonsignificant changes in water quality for any
parameter in order that those activities are not
required to undergo review under 75-5-303(3).
These criteria must be established in a manner
that generally:

(i) equates significance with the potential for harm to
human health or the environment;

(ii) considers both the quantity and the strength of
the pollutant;

(iii) considers the length of time the degradation
will occur; and

(iv) considers the character of the pollutant so
that greater significance is associated with
carcinogens and toxins that bioaccumulate or
biomagnify and lesser significance is associated
with substances that are less harmful or less
persistent; and

(6) to the extent practicable, ensure that the rules
adopted under subsection (5) establish objective
and quantifiable criteria for various parameters.
These criteria must, to the extent practicable,
constitute guidelines for granting or denying
applications for authorization to degrade high-
quality waters under the policy established in 75-
5-303(2) and (3).



How was the
Water Policy
Committee
involved in
the SJR 29
nondegra-
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The DHES started its SB 401 nondegradation
rulemaking process soon after the bill was approved by the
Governor and the department continued the process through
the Council's SJR 29 study. Understanding that the new
nondegradation policy would be fleshed out through the
administrative rules implementing that
legislation, the Council was very interested in the DHES
rulemaking process. While the DHES stated they would accept
and appreciate any assistance offered by the Council or its
staff in the rule adoption process, both the agency and the
Council understood the importance of the separation of powers
doctrine. Therefore, the Council decided that its best role would
be to continue its study concurrent with the agency's
rulemaking, monitor the rulemaking process, and comment on
specific rules where it thought appropriate.

NOTE: Many of the Council's formal comments to the agency
discussed in this report are actually comments on proposed
rules implementing the new nondegradation policy. Also,
although the EQC made nofind recommendations as a result
of this study, the Council made several recommendations
through the course of SJR 29 when responding to the DHES
proposed rules. These recommendations are highlighted
throughout the text of this report.

Water Policy Committee Involvement

The Water Policy Committee (WPC), an eight member
statutory interim committee established to advise the
legislature on the adequacy of the state's water policy and of
developments that affect Montana's water resources,
recognizingits unigue statutory mandate regarding important
water issues, expressed an interest in looking at water quality
issues during the 1993-94 interim. The WPC decided that the
most efficient use of WPC, EQC, and staff resources, would be
for the WPC to participate in the EQC nondegradation interim
study. The WPC therefore offered its assistance for the study,
and the EQC accepted.

The EQC then formed a ten person subcommittee to
further study identified nondegradationissues. The
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subcommittee consisted of six EQC members and four WPC
members, with all final policy decisions being made by the full
EQC.

The joint EQC/WPC SJR 29 water quality
nondegradation subcommittee consisted of:

EQC
Sen. Lorents Grosfield (Co-Chair)
Sen. Steve Doherty (Co-Chair)
Mr. Bob Boeh
Mr. Glenn Marx
Ms. Jeanne-Marie Souvigney
Mr. Greg Tollefson

WPC
Rep. Vernon Keller
Sen. Don Bianchi
Rep. Angela Russell
Sen. Bernie Swift

WPC Alternates
Sen. Bob Hockett
Rep. Russell Fagg

The Council then directed the subcommittee to develop
a detailed study plan for Council review and approval.
Specifically, the Council directed the subcommittee to define
an appropriate study scope; develop reasonable, specific study
goals; and develop a study framework that would maximize
public involvement.

Public Involvement in the Study
Development

The Council and the subcommittee decided to conduct
the study keeping the public involved through the development
and use of an SJR 29 mailing list and regularly scheduled EQC
meetings. The subcommittee, splitting into two working groups,
met in Billings, Bozeman, Kalispell and Missoula to solicit
public comment on specific nondegradationissues as well as
comments on the best methods for developing the study
scope, goals, and framework. Specifically, those who attended
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ultimately
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meetings made recommendations on what groups should be
involved in the study through the SJR 29 maliling list, suggested
related topics in addition to those recommended for the study--
such as cumulative impacts and agency enforcement of
environmental laws--and made comments on several of the
aspects of the study, including exempting certain non-point
sources of pollution through the use of best management
practices (BMPs). A press release and a summary transcript of
public comments are attached as Appendix 4.

SJR 29 Framework

The subcommittee, after reviewing and incorporating
public comment, developed specific study issues, goals and
approaches. At its September 1993 meeting, the full Council
reviewed the information from the subcommittee and agreed to
the following study issues.

Study Issue #1: (e) the appropriateness of the
application of nondegradationprovisions to all point and
non-point sources of pollutionto both ground water and
surface water;

Study Issue #2: (b) the social and economic
development factors and the public interest in
maintaining high-quality waters;

Study Issue #3: (j) the potential utilization, in response
to exceptions from nondegradation provisions, of
mitigation measures to improve overall water quality in
the state, in the sources, or in a specific affected portion
of the source;

Study Issue #4: (g) the relationship between the
nondegradation provisions contained in Montana water
quality laws and the various interpretations of applicable
sections of the Montana constitution;



Under SB
401, do the
nondegra-
dation
provisions
apply to all
activities?

Study Issue #5: DHES rulemaking process; and
Study Issue #6: Enforcement.
Each specific study goal and approach is outlined below,

followed by a summary of Council and subcommittee action on
that study issue.

SJR Study Issue #1.

SJR 20 Studv |ssue 1,

The study should include a review of

(e) the appropriatenessof theapplication
of nondegradation provisionsto all point

and non-point sources of pollution to both
ground water and surfacewater ....

Work Plan Summary

The EQC realized that SB 401 is clearly applicable to all
point and non-point sources of pollution and that the provisions
of the bill made it a prohibited activity to degrade either ground
or surface water without an authorization. However, the Council
also understood that, under SB 401, the DHES must by rule
identify certain activities that will be classified as nonsignificant,
and thus exempt from the nondegradationrequirements. The
EQC analysis of study issue #1--application to point and non-
point sources--thereforefocused on the issue of nonsignificant
activities. As part of its statutory duty, the Council monitored,
analyzed and participated in the concurrent DHES rulemaking
process as the DHES identified issues that would be
considered nonsignificant.



1993-94 Council Activity

The Council, believing that it could best analyze this
complex issue by hearing directly from knowledgeable and
concerned individuals, scheduled a panel discussion featuring
a diverse mix of interests. The purpose of the panel was to
discuss the proposed DHES rules concerning nonsignificant
activities and for the panelists to present their perspectives on
the issue.

The panelists included representatives from the
Montana Association of Realtors; Montana Wood Products
Association; Montana Stockgrowers Association; Northern
Plains Resource Council; Montana Environmental Information
Center; the Clark Fork-Pend Oreille Coalition; and private
attorney Mona Jamison.

Prior to the panel discussion, DHES staff provided
participants with background information on the
nondegradationissue and information on the SB 401 proposed
rules on nonsignificant activities. Agency personnel stated that
the basic premise behind the nondegradation provision was the
legislative protection of high-quality waters unless society
determines that changes are in the collective best interests.
Staff also stated that the concept was complex in its
implementation and had been inconsistently applied since its
inceptionin 1972. SB 401 was initiated to clear up the
inconsistencies in the nondegradation provisions, and had
several broad effects, one of which is to determine which
activities should be considered insignificant and therefore
exempt from the nondegradation provisions.

One of the participants commented on the extraordinary
effort by the DHES to involve the public in the rulemaking
process, but also stated that no other set of rules had such
great implications for the citizens of the state. It was also stated
that certain activities must be exempt (deemed nonsignificant)
because the nondegradation process was time-consuming and
expensive. Panelists expressed concern that the technical
information in Rule IV which allows individuals to make self-
determinations of nonsignificance may be difficult for the public



to understand. Panelists also expressed concern over the lack
of public involvement in nonsignificance determinations.

In general, major issues discussed by the panel included
the constitutional implications of the statutory
nonsignificance language, the criteria for determining
nonsignificance, self-determinations of nonsignificance,
classification of activities as nonsignificant, and the impact to
the resource and the economy of the proposed rules. A
summary transcript of the discussionis attached as Appendix
5.

Subsequent to the panel discussion, the full Council
assigned the issue of nonsignificant activities to the Joint
EQC/WPC subcommittee which continued to discuss this issue
at the next two meetings. The subcommittee developed
recommendations regarding the significance issue for Council
review. The full Council reviewed, modified, and accepted
those recommendations for which the entire subcommittee
reached consensus at its October, 1993 meeting and further
discussed those issues debated by the subcommittee for which
consensus was not reached. The issues further debated
included whether or not activities in mixing zones should be
considered nonsignificantand the cumulative effects of
nonsignificance determinations. In addition the Councll
recommended sending a letter to the DHES commending them
on the process used during the rulemaking procedures. A
comiplete list of the subcommittee discussion points and
recommendationsand a summary transcript of full Council
discussion s attached as Appendix 6.

Council Recommendations on the Issue of
Nonsignificant Activities

The Council made formal recommendationsto DHES
Director Robinson on the following "significance" sub-issues:
self determination, public involvement in DHES significance
determinations, nonsignificant activities identification, DHES
significance determinationtime frames, and mixing zone



rulemaking. Excerpts from the recommendations are provided

below.?
Do the EQC December 1993 recommendationsto DHES:
proposed
rules o
providing for 1. "Self Determination”
"self-deter-
minations” Issue -- Proposed rule V(1) allows an individual, after
constitute an considering the criteria in the proposed rules, to make
unlawful a determination as to whether that individual's
delegation of activities will cause significantdegradation. If the
authority to degradation is determined not to be significant, no
private additional action regarding the statutory
citizens ? nondegradationrequirements is necessary. The EQC

expressed concern that the authority for these "self
determinations" of significance could be an unlawful
delegation of executive authority to private citizens.

Recommendation - The DHES should look at the
potential for unlawful delegation of authority
associated with "self determination” provisions of the
proposed rules.

Results

The DHES analyzed the issues and reported back to the
Council that, while they understood the Council's concerns,
they did not believe that the proposed rule constituted an
unlawful delegation of authority. Additionally, the interpretation
of the new nondegradation policy by the DHES is such that the
department must make the significance determination for any
permit, license, or approval of an application. The department
stated that this will make the number of "self-determinations”
quite small.

¥ Recommendations are excerpted from an EQC letter to
DHES Director Bob Robinson dated December 7, 1993.
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EQC December 1993 recommendations to DHES, continued:

2. Public Involvement In DHES Significance
Determinations

Issue - Regardless of whether the DHES or an
individual makes the significance determination, the
proposed rules do not provide an opportunity for
public comment on this determination. The Council
was concerned that this lack of opportunity for public
involvement may lead to increased legal action and
avoidable degradation of the water resource.

Recommendation - The DHES should examine the
potential for allowing public comment on DHES
significance decisions. The DHES should analyze the
adequacy of allowing for this public comment through
the public comment process involved with other
DHES permit decisions associated with the activity, or
through the formal public comment process for the
nondegradation rules themselves. It is not the intent
of the Council that allowing for public comment
unreasonably increase the time frame for a DHES
significance determination.

Results

The DHES reported that they attempted to identify an
efficient process for increased public involvement in self-
determination decisions. However, each approach analyzed
was logistically unworkable. The department hoped that public
participation during the rulemaking itself would address part of
this issue.
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EQC December 1993 recommendations to the DHES,
continued:

3. Nonsignificant Activities Identification

Issue - While proposed rule /V(1) allows an individual
to determine the significance of degradation caused
by an activity, the only guidance in the rules is the
statement that the individual should "measure the
activity against the standards contained in (the)
proposed rules.” The Council was concerned that this
guidance was inadequate and may put the individual
at an unreasonable risk of violating the
nondegradation requirements of the Water Quality
Act.

Recommendation - The DHES should attempt to
develop clear, concise language in proposed rule
1V(1) that will allow the general public to make
informed and reasonable significance determinations.
For example, proposed rule /V(1) language could be
supplemented by educational materials prepared by
the DHES showing examples of those activities
clearly suitable to self determination and those
activities that should be determined by the DHES.
Additionally, the DHES should consider incorporating
a specific list of activities that either are or are not
suitable for self determination into either the rule
language or the educational materials.

Results

The DHES clarified the language in the categorical
exemption rules to better ensure public understanding of the
types of activities that could be determined to have
nonsignificantimpacts. Additionally, the department stated that
ongoing public education programs would also address this
issue.

- 17 -
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EQC December 1993 recommendations to the DHES,
continued:

4. DHES Significance Determination Time Frame

Issue - While the Council understands the difficulty in
establishing a strict time frame for DHES significance
determinations, the EQC is also concerned by the
potential for unreasonable delays in this process. A
lengthy time frame for DHES significance
determinationswill act as a disincentive to individuals
requesting this service. This may lead to the use of
the self determination authority in proposed rule VI in
inappropriate situations.

Recommendation - The DHES should develop a
mechanism to ensure that requests for significance
determinations are acted on in a timely manner.

Results

The DHES stated that they understood the Council's
concerns and they will attempt to ensure a timely review
process based on the available resources and demand for
services. The department said it would have a better idea of
the resources needed to implement the new nondegradation
policy when the rules were adopted and applications were
being processed.

As an addendum to the discussion on nonsignificant
activities, the Council also addressed the issue of mixing
zones. The Council decided to address this issue at this time
because they believed they could not fully appreciate the
importance of nonsignificant activities until they had a better
understanding of the potential relationship between the
nonsignificant activities and mixing zone rules. According to the
DHES proposed rules, any discharge into a mixing zone would
automatically be considered a nonsignificant activity.



Thus the mixing zone rules would greatly expand the category
of "nonsignificant activities".

EQC December 1993 recommendationsto the DHES,
continued:

5. Mixing Zone Rulemaking

Issue - Due to a lack of resources, the DHES has
divided the rulemaking requirementsin SB 401 into
two separate efforts--one dealing with mixing zones
and the other dealing with all the other
nondegradation issues. The Council found it difficult
to fully appreciate the impacts of certain proposed
rules without a clearer idea of what the mixing zone
rules would look like.

Recommendation - The Council understands the
rationale for not including mixing zones rules in the
nondegradationrules process. However, the DHES
should strive for the adoption of mixing zone rules as
soon as possible. Additionally, the EQC requests that
the DHES keep the Council fully apprised on the
progress of the mixing zone rulemaking process.

Results

The DHES reviewed the "dual track" nondegradation
and mixing zone rulemaking process and decided that it would
combine the proposed rules into one package.
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Act apply to
determinatio
ns of nonsig-
nificance?

EQC December 1993 recommendationsto the DHES,
continued:

6. Other Related Issues

Additionally, the Council briefly addressed the
interaction between DHES significance
determinations and the requirements of the Montana
Environmental Policy Act. The Council encourages
the DHES to continue working with the EQC staff on
this issue.

Results

DHES and EQC staff met throughout the interim on this
issue. DHES' interpretation of MEPA and the DHES rules
implementing MEPA does not require an environmental review
for an action that it determines will not cause significant
degradation. Any other DHES action, e.g., permits, licenses, or
other authority to act, will be subject to an independent analysis
of MEPA applicability.

SJR Study Issue #2

SJR 29 Study Issue?,

The study should include a review of

LR}

(b) the social and economic devel opment
factorsand the publicinterestin
maintaining high-quality waters...




Work Plan Summary

The Council decided on five study goals for the issue of
social and economic development factors. The first three goals
dealt with analyzing the factors issued in the DHES proposed
rules, the factors used by the federal governmentin the Clean
Water Act and the analysis required under MEPA. Goal
number four examined the issue of state liability in allowing the
degradation of state waters and goal number five examined the
relationship between the nondegradation provisions and other
sections of the water quality laws.

STUDY ISSUE 2: GOAL 1. The Council analyzed the
social and economic factors identified by the DHES in
the draft nondegradationrules. The purpose of the
analysis was to determine whether the EQC felt the
proposed factors were an appropriate and sufficient
basis for a decision to authorize degradation.

STUDY ISSUE 2: GOAL 2. The Council identified and
analyzed the social and economic factors used by the
federal government in Clean Water Act (CWA)
decisions.

STUDY ISSUE 2: GOAL 3. The Council evaluated the
social and economic impact analysis required under the
Montana Environmental Policy Act (MEPA) to determine
the usefulness and appropriateness of this approach
and to ensure that duplication of effort is avoided.

1993-94 Council Activity

Subcommittee staff prepared and presented a report
reviewing the different economic and social analysis used by
the DHES, for both nondegradation decisions and under
MEPA, and the federal government. After reviewing this
information, the subcommittee found no conflicts or
inconsistencies among the criteria but did express a concern
regarding the great amount of discretion availableto the DHES
in reviewing the criteria.



The subcommittee, wishing to make its comments part of the
Board of Health and Environmental Sciences record, submitted
written comments to DHES Director Robinson in December,
1993. The full Council reviewed and endorsed these comments
at its January, 1994 meeting. Excerpts from the
recommendations are provided below.*

Joint subcommittee December 1993 recommendationsto the
DHES:

|. AdditionalLegislative Guidance

Issue: The subcommittee expressed a concern that,
regardless of the adequacy of the social and
economic criteria identified in the proposed rules, the
legislation itself (SB 401) may not provide sufficient
guidance on how those criteria should be analyzed.
The subcommittee noted that specific language in the
SB 401 statement of intent may provide additional
guidance to the DHES as it analyzes the identified
social and economic review criteria.

Recommendation: The subcommittee recommends
that the DHES carefully review and consider
incorporating language from the SB 401 Statement of
Intent relating to the proposed rules where
appropriate to ensure that the DHES and the public
understand the legislature's intent in amending
Montana's nondegradation policy.

Results

The DHES reviewed the SB 401 statement of intent
language and incorporated portions of that language into its
proposed rules.

4 Joint EQC/WPC Nondegradation subcommittee letter to
DHES Director Robinson dated December 13, 1993.



Is the state
assuming
liability by
allowing
authori-
zations to
degrade
high-quality
waters?

Joint subcommittee December 1993 recommendationsto the
DHES, continued:

2. Public Involvement

Issue: The subcommittee expressed a concern
regarding adequate opportunity for public involvement
in the nondegradation review process. This concern is
similar to the one expressed by the full Council in its
comments to the BHES dated December 7, 1993, but
this recommendation is not limited to the "significance
determination” issue.

Recommendation: The subcommittee recommends
that the DHES analyze the entire nondegradation
review process to ensure adequate opportunity for
public involvement at each decision point.

Results

The DHES restated its commitment to maximum public
involvementin the nondegradation review process. This issue
would continue to be studied after the rules are adopted and
the new nondegradation policy is being implemented.

STUDY ISSUE 2. - GOAL 4. The Council analyzed the
potential increase in state liability resulting from
authorizations to degrade high-quality waters to
determine if the liability increase, if any, should be
considered an economic development factor.

1993-94 Council Activity

Subcommittee staff researched and reported to the
subcommittee regarding the current status of the liability issue.
Additionally, appropriate department personnel were requested
to present their perspectives on the issue.



The subcommittee recognized that there is some
potential liability any time the state issues a permit or other
authorization to act. However, the subcommittee, after
reviewing information provided by staff and DHES personnel,
decided that there was no increase in potential state liability
under the new nondegradation statute.

Results

The subcommittee recommended no changes be made
to the statute or policy at this time. The full Council concurred
with this assessment and the recommendation.

STUDY ISSUE 2. " GOAL 5. The Council analyzed the
relationship between the nondegradation statute and
other sections of the water quality laws.

1993-94 Council Activity

The subcommittee requested a review of this issue by
the DHES. The DHES was asked to focus on any
inconsistencies or conflicts between other water quality laws
and the nondegradation statute.

DHES personnel told the subcommittee that there were
no obvious conflicts or inconsistencies between the
nondegradation statute and other water quality laws. However,
DHES personnel noted that the new statute had yet to be
implemented and said they would be carefully reviewing the
implementation of the statute to ensure maximum efficiency
and effectiveness of all water quality laws.

Results
.The subcommittee, and subsequently, the full Council,

accepted the DHES response and requested to be kept
appraised of any developments regarding this issue.



SJR Study Issue #3

SIR 29 Studv Issue 3

The study should include a review of:

() the potential utilization, in response to

exceptions from nondegradation
provisions, of mitigation measuresto
improve overall water quality in the state,
in the source, or in a specific affected
portion of the source...

Work Plan Summary

The Council analyzed the current use of mitigation by
federal and state agencies. The analysis included the issues
of: agency-industry bargaining power, mitigation enforcement,
the distinction between mitigating point and non-point sources
and the location of the mitigation in relation to the location of
the nondegradation authorization.

1993-94 Council Activity

The EQC sponsored a panel discussion before the full
Council to discuss this issue. Apart from the issues identified in
the goal statement, specific questions for the panelists included
the following: "Should the DHES be allowed to consider
ritigation?" -- "Should the DHES be required to impose
mitigation?" -- and "What are the implications, both legal and
logistical, to the DHES requiring an applicantto go back and
correct someone else's mistakes?"

Panelists included representatives from the appropriate
state and federal agencies, the regulated community, and
public interest groups with an interest in the nondegradation
issue.



What
mitigation
issues were
discussed by
the Council?

The panel discussion, scheduled for the January, 1994
EQC meeting, included: Bob Robinson, Director, DHES; John
Wardell, Director, Montana Office, U.S. Environmental
Protection Agency; Steve Gilbert, President, OEA Research,
Helena; Bruce Parker, Environmental Director, Beal Mountain
Mining, Anaconda; Ted Doney, Attorney, Doney, Crowley and
Schontz, Helena; Tom France, Attorney, National Wildlife
Federation, Missoula; and Dr. Abe Horpestad, Acting Chief,
Water Quality Bureau, DHES. A summary transcript of the
presentations and following discussion is attached as
Appendix 7.

At the close of the three-hour panel discussion, broadly
looking at the potential for using mitigation in nondegradation
authorizations, the full Council assigned this issue to the Joint
EQC/WPC subcommittee for closer analysis.

The Council identified seven specific sub-issues for
analysis by the subcommittee. The sub-issues, presented
below, are followed by examples of questions that are
contained within the sub-issue. These questions are examples
only and were prepared to facilitate subcommittee discussion.

1. Mitigation definition -- Should the term
mitigation be defined? If so, by whom and how?

2. Mitigation goals -- What are proper goals for a
mitigation policy3 Should the effect be neutral or
should there be a net benefit to the resource as a
result of the mitigation?

3. Scope of mitigation -- What should be
considered under a mitigation policy? Should the
state consider mitigation to other resources or
should it limit mitigationto the resource in
guestion?

4. Location of the mitigation -- Should mitigation
be limited to the same watershed as the
proposed project? Who will define "watershed"
and how?



5. Voluntary or required mitigation -- Should the DHES
be allowed to consider mitigation if proposed by the
applicant, or should it require mitigation as a
precondition for a nondegradation authorization?

6. Mitigation timing -- Should mitigation be
required to be completed before the permit or
authorizationis granted, or should there be a
strict completion schedule?

7. Mitigation enforcement -- Who will enforce
mitigation requirements and how?

The subcommittee met in March and again in May, 1994
to discuss the mitigation issue. The meetings resulted in the
following subcommittee recommendationsto the full Council
regarding the mitigation issue. The subcommittee offered the
following recommendations as policy guidelines to be used by
the DHES in processing nondegradation authorization
applications.®

® Staff memo from joint EQC/WPC nondegradation
subcommittee to the full EQC dated May 6, 1994.
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Joint subcommittee May 1993 recommendations to the DHES:

1. Mitigation Definition -- Should the term mitigation
be defined? If so, by whom and how?

Discussion -- The subcommittee understands
that the least degrading water quality protection

Should the practice that is technologically, environmentally, and
term economically feasible is required under the
mitigation be nondegradation statute. Therefore, for the purposes
defined? If of subcommittee discussion, the term mitigation was
so, by whom not used to refer to anything that minimizes the

and how? applicant's actual water quality degradation. For

example, in a nondegradation authorization
application an industrial discharger proposes to
discharge 70 ppm of chemical X, but then determines
that it is technologically, environmentally, and
economically feasible to only discharge 6 ppm. The
reduction from 710 to 6 ppm is not mitigation because
under the statute and the proposed rules the DHES
must limit the discharger to 6 ppm.

The subcommittee used the term mitigation to
refer to non-projectrelated activities that impact not
the technologically, environmentally, and
economically feasibility determination but rather
activities that impact, i.e., improve, water quality. The
benefit from this mitigation is analyzed and weighed
under the social and economic analysis required
under the statute and proposed rules.

Recommendation -- The subcommittee
understands and agrees with the DHES concept of
mitigation to be used in the nondegradation process.
Additionally, the subcommittee reviewed and
endorses the broad definition of mitigation found in
the DHES adopted model MEPA rules. The
subcommittee does not believe it is necessary to
define mitigation in the nondegradation rules at this
time.




Joint subcommittee May 1993 recommendations to the DHES
continued:

2. Scope of Mitigation -- What should be considered
under a mitigation policy? Should the state consider
mitigation to other resources or should it limit
mitigation to the resource in question?

Should the Discussion - The subcommittee understands
state_ that the DHES must consider a broad range of
CQDS'd_er mitigation proposals under the nondegradation statute
mitigation to and proposed rules. For example, an applicant

other proposing to discharge 10 ppm of Chemical X may
resources or wish to "tip the balance” of the social and economic
5h_0_U|d_ it limit development analysis by agreeing to provide the local
mitigation to government with a new fire truck. The DHES is

.the resource required to consider the costs and benefits of the fire
In question?

truck in the social and economic analysis.

The subcommittee does not want to limit DHES
authority in this matter. However, the subcommittee
believes that, in general, if mitigation is proposed
through the water quality nondegradation process the
mitigation should improve overall water quality.

Recommendation -- The subcommittee
recommends the DHES encourage proposed
mitigation that improves overall water quality.




Should
mitigation be
limited to the
same
watershed as
the proposed
project?

Who will
enforce
mitigation
requirements
and how?

Joint subcommittee May 1993 recommendations to the DHES:

3. Location of the Mitigation -- Should mitigation be
limited to the same watershed as the proposed
project? Who will define "watershed" and how?

Discussion -- In addition to concerns noted
above regarding mitigation proposals, the DHES must
also consider mitigation proposed anywhere in the
state. The subcommittee discussed the potential
problems regarding "sacrifice areas” and the concept
of state-owned water.

Again, the subcommittee does not want to limit
DHES authority in this matter. However, the
subcommittee believes that, in general, if mitigation is
proposed through the water quality nondegradation
process the mitigation should be located in the
geographical area of the project.

Recommendation -- The subcommittee
recommends the DHES encourage proposed
mitigation that improves overall water quality in the
area of the project.

4. Mitigation Enforcement -- Who will enforce
mitigation requirements and how?

Discussion -- The subcommittee understands
that if mitigation is to be effectively used in the
nondegradation process it must be enforceable.

Recommendation -- The subcommittee
recommends that if mitigation is proposed and
accepted through the nondegradation process the
mitigation should be included in the authorization to
degrade state waters. Therefore, noncompliance with
the mitigation provisions of the authorization could
result in authorization or permit revocation.




Joint subcommittee May 1993 recommendations to the DHES:

5. Mitigation Timing -- Should mitigation be required
to be completed before the permit or authorization is
granted, or should there be a strict completion

schedule?
Should Discussion -- The subcommittee discussed
mitigation be legal and logistical problems of requiring mitigation
required to completion before an authorization is granted and
be decided that idea was impractical. However, the
completed subcommittee believes that the DHES, the applicant,
before the and the public, should clearly understand what
permit or mitigation is expected and when.
authorization _ .
is granted? Recommendation -- The subcommittee

recommends that if mitigation is proposed and
accepted a schedule for mitigation completion be
developed through the nondegradation application
process. This mitigation schedule should be included
as part of the authorization. This would provide the
DHES, the applicant, and the public, an opportunity to
be involved in schedule development and
implementation.

Additionally, the Joint subcommittee identified the
following two issues that it determined needed additional
analysis.



Should the
state
establish an
account
where a
nondegra-
dation
applicant
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contribute
funds to be
used for
statewide
water quality
improve-
ment
projects ?

Joint subcommittee May 7993 recommendations to the

full Council:

6. Mitigation Banking -- Should the state establish
an account where a nondegradation applicant could
contribute funds to be used for statewide water quality
improvement projects.

Discussion -- This issue was not identified
specifically by the EQC but arose out of discussions
regarding mitigation timing and scope. The
subcommittee identified the following sub-issues
regarding the concept of mitigation banking:

a. How would the DHES weigh or estimate the
benefits of a contribution to the mitigation bank if it
does not know on what water quality project the funds
will be spent?

b. Who will establish the water quality project priority
list, and how?

c. When will MEPA compliance be achieved?

d. What are the liability issues for the contributor and
the state?

e. What is the potential for abuse of the bank through
both agency "extortion” or applicant "bribery"?

Recommendation -- The subcommittee
recommends that the EQC refer this issue back to the
subcommittee for further study.




Should the
state require
a nondegra-
dation
applicant to
perform
mitigation
that
improves the
overall water
quality in the
state?

Joint subcommittee May 1993 recommendations to the
full Council continued:

7. Mandator- Mitigation -- Should the state,
recognizing its constitutional and statutory
responsibility to improve water quality require a
nondegradation applicant to perform mitigation that
improves the overall water quality in Montana?
Discussion -- This issue evolved from the
EQC identified issues of mandatory mitigation and
mitigation goals, in other words, what should be the
end result of Montana's mitigation policy. The
subcommittee identified the following sub-issues
regarding the concept of mandatory mitigation:
a. How would the DHES evaluate mitigation
proposals to ensure "overall improvement" of
Montana's water quality?
b. Should the requirement be parameter
based? For example, if the applicant proposes
to discharge 10 ppm chemical X, must it
remove | | ppm chemical X somewhere else?
c. Understanding the constitutional provisions
regarding degradation and a clean and
healthful environment, should this requirement
be placed on all environmental permits?
d. How does the concept of mitigation banking
relate to mandatory mitigation?
e. Are there potential legal problems regarding
takings, due process, equity, or liability issues?
f. Are there unique impacts to small project
developers resulting from mandatory
mitigation?
Recommendation -- The subcommittee
recommends that the EQC refer this issue back to the
subcommittee for further study.

The full Council accepted the recommendations at its
May meeting and referred the issues of mitigation banking and
mandatory mitigation back to the subcommittee for further
analysis.



The subcommittee report and summary transcript of
Council discussion on mitigation banking and mandatory
mitigation is attached as Appendix 8.

At its meeting in June 1994, the subcommittee
continued its analysis of the two remaining mitigation issues;
mitigation banking and mandatory mitigation, and presented
the following conceptual mitigation policy to the full Council for
discussion.®

Joint subcommittee June 1993 memo to the full Council:

At the risk of oversimplification, under current
law and proposed DHES rules, an applicant for an
authorization to degrade state waters must prove two
things:

1. that the proposed development will utilize
the least degrading water quality protection practice
that is technologically, economically, and
environmentally feasible; and

2. that the proposed development will result in
a net benefit to society.

The subcommittee discussed the potential for
imposing a third requirement. That is, after the
applicant has proven the above two items, the
applicant must then improve the overall water quality
in Montana. This could be accomplished through
either a monetary contribution to a water quality
improvement fund or by undertaking a water quality
improvement project of the same or higher cost.

The amount of the contribution could be based
on the cost of the proposed development, the
difference between the cost of the proposed
development with and without the nondegradation
authorization, the amount of projected profits resulting
from the proposed development, or the amount and
type of degradation resulting from the proposed
development.

® EQC Staff memo to the joint EQC/WPC nondegradation
subcommittee dated June 14, 1994.



Joint subcommittee June 1993 memo to the full Council
continued:

The subcommittee would like to pay special attention
to the following issues.

1. How would the DHES weigh or estimate the
benefits of a contribution to the water quality
improvement project fund if it does not know on what
water quality project the funds will be spent?

2. Who will establish the improvement project list, and
how?

3. What is the potential for abuse of the improvement
project fund through both agency "extortion” or
applicant "bribery"?

4. How would the DHES evaluate mitigation
proposals to ensure "overall improvement" of
Montana's water quality?

5. Should the requirementto improve overall water
quality be parameter based? For example, if the
applicant proposes to discharge 710 ppm chemical X,
must it remove 11 ppm chemical X somewhere else?

6. Are there potential legal problems regarding
takings, due process, equity, or liability issues?

7. Are there unique impacts to small project
developers resulting from this requirement?

8. Understandingthe constitutional provisions
regarding degradation and a clean and healthful
environment, should this requirement be placed on all
environmental permits.

Results

After much discussion and public comment, the full
Council decided that they would not reach consensus on the
issues of mitigation banking and mandatory mitigation. The
Council made no recommendationon the issue but thanked



the subcommittee for its work to bring the complex and
controversial issue into sharper focus. A summary of the
Council discussion of these issues is included as Appendix 9.

In addition to the discussion of mitigationissues at its
May 1994 meeting, the subcommittee also brought forth for
discussion the issues of cumulative impacts and the DHES
proposed mixing zone rules. These two issues are examined
below.

Other Nondegradation Issues - 1. Cumulative Impacts

As noted above, several subcommittee members also
expressed concern regarding the unquantified impacts of self-
determinations of nonsignificance. For example, a single self-
determination of nonsignificance for a private septic system
may in fact have minimal impacts--but 10 systems, all self-
determined to be nonsignificant, could have a "significant”
cumulative impact on the ground water resource.

The subcommittee began its analysis of this issue by
identifying the types of activities subject to self-determination of
nonsignificance. These activities were then prioritized
according to their potential cumulative impacts. Finally, the
subcommittee reviewed the current data collection procedures
for the identified activities to determine if, and how, cumulative
impacts from self-determinations could be quantified. Relevant
agency personnel were invited to the meeting to assist the
subcommittee in this analysis.

Subcommittee members were told by staff and DHES
personnel that the vast majority of self determinations will
center around the categorical exclusions in the rules. Most of
these exclusions require some form of permit or other
authorization from a state agency. The DHES also informed the
subcommittee that the state is required to make a
determination of significance for any activity it permits, reviews,
or approves. Therefore, the only major source of self-
determinationswill be new or increased non-point sources of
pollution. The major categories of self-determinationsthen will
include: changes in land use; timber harvests on private lands;
the use of agricultural chemicals; and land farming of sewage.



Results

The subcommittee decided to make no recommendation
on the issue of cumulative impacts of self-determination.
However, the subcommittee did recognize a serious need for
adequate water quality baseline data to ensure that the state
can detect degradation when it occurs.

Other Nondegradation Issues - 2. Mixing Zone Rules

Subcommittee Co-Chairs Senators Doherty and
Grosfield also requested that the Joint subcommittee look at
the proposed DHES rules regarding mixing zones. Concerns
were brought out regarding lack of definitions in the proposed
mixing zone rules; less opportunity for public involvement than
for the nondegradation rules; and different time frames for
adopting the mixing zone and nondegradation rules.

These concerns were brought to the full Council which,
after discussion, forwarded the following comments to the
DHES?

EQC March 1993 letter to the DHES:

Understanding the inextricable link between
the Department of Health and Environmental
Sciences (DHES) mixing zone policy and the
proposed DHES rules implementing SB 407, the
Environmental Quality Council (EQC) has begun an
analysis of the Department's proposed mixing zone
rules as part of its SJR 29 Nondegradation Study.
While our analysis is not complete, it is apparent that
there are many issues to be resolved regarding the
proposed rules and their implementation. Some of
these issues could bear heavily on municipalities and
other discharge permit holders.

continued. . .

T EQC letter to DHES Director Robinson dated March 10, 1994.
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EQC March 1993 letter to the DHES:

The Council believes that the potential impacts
of these proposed mixing zones have yet to be fully
analyzed by the DHES and are not fully understood
by the general public or affected discharge holders.
As stated to members of your staff at the March 4,
1994 EQC meeting, the EQC strongly suggests that
the DHES sponsor an informational meeting with
discharge holders and other interested members of
the public to answer questions and facilitate a
dialogue between the DHES and members of the
regulated community and general public. To allow
reasoned comments on the proposed rules, we
suggest that this meeting be held prior to the end of
the mixing zone rule comment period.

Additionally, the EQC forwarded these comments to the
BHES.®

EQC March 1993 letter to the BHES:

The Council is concerned with the numerous
undefined terms found in Water Qualitv Bureau
Circular 8. *(see NOTE) The Council suggests the
DHES consider adding a definition section to Circular
8 to provide up front definitions for some of the
potentially subjective terms in the rules.

continued. . .

NOTE: Water Quality Bureau Circular 8 defines and describes
DHES proposed mixing zone rules.

® EQC letter to Rib Gustafson, Chair, BHES, dated March 11,
1994,



EQC March 1993 letter to the BHES, continued:

More importantly, even with the assistance of
DHES staff the subcommittee appointed to analyze
this issue spent almost three hours on a detailed
review of Circular 8 and yet did not get half way
through the proposed rules. It became obvious to the
Council that there are many issues that need to be
examined and discussed before effective comments
can be developed.

The Council therefore suggests that you
extend the formal comment period beyond the March
18, 1994 Board meeting. This will allow the Council
and other interested members of the public time to
fully analyze these important proposed rules.

A summary transcript of the EQC discussion regarding the
mixing zone rule issue is attached as Appendix 10.

Results

The DHES seriously considered the Council's comments

and redrafted many sections of the miixing zone rules.
Additionally, the DHES sponsored public meetings to discuss
the new rules and the BHES extended the official comment
period.

SJR 29 Study Issue #4

SJR 29 Studv Issue 4.

The study should include a review of: .

(g9) the relationship between the
nondegradation policy provisions
contained in Montana water quality
laws and the various interpretations of
applicable sections of the Montana
constitution....
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Work Plan Summary

The EQC analyzed the issue of the relationship between
the nondegradation provisions and the Montana constitution as
defined by SJR 29 above.

1993-94 Council Activity

The full Council scheduled a panel discussion on this
issue for its December, 1994 meeting. The purpose of the
panel was to provide information and a public forum for
discussion on the issues and not for the Council to make
decisions. Panelists included Alan Joscelyn, private attorney,
Helena; Grant Parker, private attorney, Missoula; and
Professor John Horwich, University of Montana School of Law.

The panelists were asked to respond to the following:®

The Council would like you to present your views on the
interaction between the new nondegradation policy and
Montana's constitution, specifically Article IX. The purpose of
the panel discussion is not to solve any particular "problem”
associated with the nondegradation policy. Rather, the goal is
to provide objective information to interested members of the
public, EQC members, and other legislators.

Major issues discussed included the self-execution of
specific constitutional language, the constitutionality of the new
nondegradation policy, the difference between components of
the environmental life support system and other natural
resources, a discussion regarding the definition of "degrade"
and "adequate remedies”, and a general discussion regarding
the legislature's role in implementing these provisions of the
constitution. A summary transcript of the discussion is attached
as Appendix 11.

® EQC letter to the panelists dated December 12, 1994.
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Results

The Council, understanding that there was no decision
to be made at this point, thanked the panelists and said they
would participate and follow the ensuing discussion during the
1995 legislative session.

SJR 29 Study Issue #5

SJR 29 Studvlissue 5. The DHES Rulemaking
Process

Work Plan Summary

The EQC analyzed the overall effectiveness of the
DHES nondegradation rulemaking process. This analysis
included the DHES use of informal statewide hearings and its
response to public comment.

1993-94 Council Activity

The subcommittee reviewed public comment regarding
the rules and solicited additional public comment regarding the
rulemaking process. After reviewing this information, the
subcommittee reported to the full EQC for Council discussion.

Additionally, the Council received continual updates on
the DHES rulemaking process throughout the interim. Various
Council members attended the informal statewide meetings
regarding the proposed nondegradation rules or commented
individually in writing.

Results
Formally, the Council made the following comments
regarding the rulemaking process in general."

% EQC letter to DHES Director Robinson dated December 7,
1993.



... (T)he Council appreciates the unusual use of informal
statewide meetings associated with the proposed rules.
The Council commends the DHES for its attempt to
maximize the opportunity for public involvement thus far
in the rulemaking process.

Additionally, the Council was pleased that the BHES and
the DHES both considered and implemented its
recommendation regarding increasing the opportunity for public
comment in the mixing zone rulemaking process.

SJR 29 Study Issue #6

ottt |
SJR 29 Studv |sue6, Enforcement

Work Plan Summary

The EQC analyzed the existing ability of the DHES
Water Quality Division to adequately enforce the Water Quality
Act including the nondegradation provisions of the act. This
analysis included the issues of Water Quality Division
responsibilities, staffing levels, and the resulting work load.

1993-94 Council Activity

Subcommittee staff conducted an ongoing analysis of
this issue working closely with DHES staff and the Legislative
Auditor's Office. The subcommittee reported to the EQC as
appropriate.

One of the recurring themes throughout the interim was
the issue of agency enforcement of environmental regulations.
Specific issues included statewide hazardous waste
enforcement, water quality act violations in Pondera County,
and air quality issues in Billings.

Noting the public interest in enforcement expressed
during its statewide meetings and understandingthe crucial link
between enforcement and protection of the resource and public



health, the subcommittee recommended, and the full Council
endorsed, including an enforcement section in the SJR 29
Nondegradation Study. A summary transcript of the discussion
regarding including enforcement in the study is attached as
Appendix 12.

The Council first took an ad hoc approachto this study
section by receiving reports regarding various specific
enforcementissues from Council staff, members of the public,
and agency personnel. However, the Council soon decided to
take a more systematic approach to the issue of water quality
act enforcement and forwarded the following information
request to the DHES." The agency's responses are listed
where appropriate.?

EQC December 1993 information request to the DHES:

* During the past three years how many reports or
complaints of possible water quality act violations have
been reported to the DHES, including complaints in
writing, through phone calls, and any other means?

ANSWER: Althoughthe data is not precise, the personnel
operating within the Enforcement and Legal Support Section
have received approximately 1,100 complaints via all routes of
input from sources outside the DHES during the three year
period calendar years 1991, 1992, and 1993. In addition,
employees within other sections of the Water Quality Bureau
have received near 100 complaints. Permit related data review
and compliance monitoring have discovered in excess of 850
technical violations which may not necessarily require follow-
up. The total is approximately 2,050 instances.

" EQC letter to Steven L. Pilcher, Administrator, Environmental
Sciences Division, DHES dated December, 1994.

12 | etter from Director Bob Robinson to Executive Director
Deborah Schmidt dated January 28,1994.



*How many of these complaints have been followed up
by DHES personnel through an on-site inspection?

ANSWER: Enforcement & Legal Support personnel available
for field inspection have inspected all of the 1,100 complaints
forwarded to them. Other personnel from the bureau have
inspected 89 for a total of about 1,189 inspections.

*How many complaints have been followed-upin a
manner other than an on-site inspection, and why and
how were they addressed in different manner?

ANSWER: A limited number of complaints can be addressed
in @ manner other than by an on-site inspection. In some
cases, phone calls or discussion with local health officials or
others provides additional information on the subject. Reasons
for addressing these in a different manner include a
determination of inaccuracy in substance, insufficient
information, supervisory advice and other various reasons.

*Who decides, and how, if a complaint will be followed-
up?

ANSWER: Inthe great majority of instances, staff persons
and the manager in the Enforcement & Legal Support Section,
or the Regional office Manager alone or in consultation make
the decision to schedule an on-site inspection. In a smaller
number of instances, the Bureau Chief, Division Administrator,
and/or Director's office staff provide input into the decision.

*How many complaints have resulted in the completion
of a violation report form?

ANSWER: The records show that about 29 Violation Report
Forms (VRF) were prepared by the Enforcement & Legal
Support Section during this period (19 violations of the Mt.
Water Quality Act and 10 violations of Public Water Supply
Laws or the Sanitation in Subdivision Act).

*What is the Department's "chain of command" when a
violation report form is completed. In other words--How
Is a violation report form processed within the DHES?



ANSWER: Within the Water Quality Bureau, the staff
professional employees and the enforcement section
employees and manager prepare the violation report form
(VRF). This document summarizes the factual information
relative to the alleged violation. It is generally initiated by the
primary author and the Enforcement section manager. At this
point, Enforcement and Legal Support Counsel is provided an
opportunity to complete preliminary legal review, comment and
sign. It is then presented, in order, to the Bureau Chief, Division
Administrator, and Department Director (or their designee) for
modification and/or approval. Each signature is necessary to
further processing. When all signatures appear on the
document, the VRF is returned to the Enforcement Section
manager for administrative processing (logging, copying, etc.)
and the complete document is submitted to the office of Chief
Counsel for entry into the Department enforcement data base.
The Chief counsel and program manager consult to assign the
VRF to Enforcement program counsel for the initiation of legal
action.

*During the past three years how many violation report
forms have recommended the imposition of criminal or
civil penalties?

ANSWER: Thirteen VRF's which included a recommendation
for the assessment of civil penalties have been submitted for
supervisory review. Of those, two also included information
alleging criminal activity by the named defendants or
information apparently supporting criminal prosecution, along
with a recommendationthat the agency investigate the
potential for criminal prosecution pursuant to applicable
Montana environmental law.

* How many of these recommendations have been
modified and by whom?

ANSWER: Records show that seven of the thirteen VRF's
were modified following review. These modifications were
determined appropriate by the division administrator, chief legal
counsel and department director



after considering the available evidence and the severity of the
violation.

* k ok ok k k Kk ok *

The Council also requested information regarding the
Department's broader enforcement philosophy and the
rationale for enforcement decisions.

In addition to soliciting information from the DHES on
enforcement, the specific enforcementissues discussed by the
Council included overall government credibility, agency
responsibility and agency resource disparities, state primacy for
environmental enforcement, the distinction between
enforcement and compliance, consistency of state enforcement
actions, the appropriate goals of an enforcement policy, citizen
enforcement and the best method of analyzing these issues.

The Council directed the staff to prepare a more detailed
outline of potential Council options for this issue. A summary
transcript of the Council discussion regarding this issue from
the March and May, 1994 EQC meetings is attached as
Appendix 13.

The Council, devoting most of its June meeting to this
issue, reviewed and discussed the issues outlined on the
following page.



PROPOSED ENFORCEMENT DISCUSSION AGENDA

1 Introduction
Il What are the potential Goals for Today's Discussion?

A Explanation of staff assumptions of what needs to be accomplished for
today's meeting and whether those assumptions are correct.

B. Scope, Goals and Timeframe

m Discussion of the Potential Scope of the Study
How Broad Should the Enforcement Study Be? Should the Study Focus on all the
State's Environmental and Natural Resource Agencies? A Subset of the State's
Environmental and Natural Resource Agencies? Only some Programs within one
Agency? If so, which Agencies or Programs?

A Discuss Enforcement's Historical Context

B. Discuss Enforcement Tools and Policies Outline

C. Review Enforcement Matrix and Inventory of State Programs and Policies

IV.  Possible Study Goal Options
A. Option #1: Review and Understand Existing Policies of State
Environmental and Natural Resource Programs and their Implementation.

1. What is the Enforcement Framework?

2. How is Enforcement Implemented?

3. What are the Goals of Montana's Enforcement Policies and are

those Goals being Met?

B. Option #2: Develop a Consistent Enforcement Policy for the State and the

Resourcesto Implement it.

1. How Should the State's Enforcement Framework be Redefined or

its Implementation Retooled to Achieve Enforcement Goals?

2. What are the Resources Necessary and Obtainable to Match the

Redefined Enforcement Goals?
C. Option #3: Assess whether Enforcementis Critical to Achieving Stated
Statutory Environmental Goals.

1. Do current enforcement policies maintain and improve the quality
of the environmental and public health of Montana citizen's?

2. Is enforcement necessary to protect human health and the
environment?

3. What is the role of enforcementin achieving compliance?

4. What is "adequate" enforcement and do we have the resources for

"adequate" enforcement?
D. Other Options.. . . .

V. Timeframes

How long will this Study Take? In Part, this will be Determined by the Goals and Scope
of the Study. Can this Study be Completed Before the Interim is Over or will it Last into
the Next Interim?

VI. Next Steps



The Council discussed concerns regarding a possible
study scope, EQC staff resources, and lack of specific
information on overall enforcement programs or problems. A
summary transcript of the Council discussion regarding these
issues is attached as Appendix 14.

After a substantive and lengthy discussion, the Council
decided to adopt options one (Review and Understand Existing
Policies of State Environmental and Natural Resource
Programs and their Implementation)and three (Assess whether
Enforcement is Critical to Achieving Stated Statutory
Environmental Goals) and assign them to the nondegradation
subcommittee for further analysis and recommendations. The
Council also directed the staff to prepare an inventory of
agency enforcement policies and an outline of agency
enforcement programs for review by the subcommittee.

The subcommittee, meeting in September, 1994,
reviewed and discussed the following restated enforcement
study goals as well as the additional information on agency
enforcement programs attached as Appendix 15.

ENFORCEMENT STUDY

Issues Assigned to the nondegradation subcommitfee for
Further Analysis:
1. Review and Understand Existing Policies of State
Environmental and Natural Resource Programs and their
Implementation.

A. What is the Existing Enforcement Framework?

B. How is Enforcement Implemented?

C. What are the Goals of Montana's Enforcement
Policies and are those Goals being Met?

2. Assess whether Enforcement is Critical to Achieving Stated
Statutory Environmental Goals.

A. Do current enforcement policies maintain and
improve the quality of the environmentand public health of
Montana citizens?

B. Is enforcement necessary to protect human health
and the environment?

C. What is the role of enforcementin achieving
compliance?



D. What is "adequate" enforcement and do we have the
resources for "adequate” enforcement?

After a four hour discussion of these issues by the
subcommittee and members of the public, the subcommittee
made the following recommendation to the full Council."®

Joint subcommittee September 1994 memo to the full Council:

The Environmental Quality Council should -
conduct a study of the compliance and enforcement*
. programs of the state's natural resource and
environmental agencies. The study should be
conducted during the 1995-96 interim and conclude with |
recommendations to the 1997 legislature. While the
" scope of the study may be narrowed at a later date, the
initial scope of the study should be broad, and include

1 enforcement and compliance programs in at least the
following agencies: Department of State Lands;
Department of Health and Environmental Sciences; |

' Department of Agriculture; Department of Fish, Wildlife

|
|

. and Parks; and, Department of Natural Resources and
Conservation. |

. |
‘ continued. .. |

3 Memo from the subcommitteeto the full EQC dated
Septernber 29, 1994,

" The term "enforcement" as used by the subcommittee,
means more than penalties or other sanctions. The
subcommittee agreed that "enforcement” includes the entire
universe of activities undertaken by an agency to ensure
compliance with its constitutional and statutory goals, including
incentives, technical assistance, education, and other tools.



Joint subcommittee September 1994 memo to the full Council,
continued:

The goals of the study should be to:

1. Review and understand the existing
enforcement framework and how it is implemented.
2. ldentify the proper balance among
sanctions, incentives, technical assistance, education,

and other enforcement tools in a effective and
efficient enforcement program.

3. Analyze the constitutionaland statutory
goals of the various state natural resource and
environmental agencies.

4. Determine whether these goals are
consistent and appropriate.

5. Determine whether these goals are being
met.

6. If the goals are not being met, determine
why not.

7. Develop recommendations to address
problems identified through the study.

The vehicle for conducting the study should be
either: 1) a recommendation from this Council to the
next interim's Council or, 2) a study resolution
submitted to the 1995 legislature.

Also at its September, 1994 meeting, the full Council
met jointly with the Legislative Audit Committee to receive the
Water Quality Division Performance Audit. The audit, available
from the Office of the Legislative Auditor, focused to a large
degree specifically on enforcementissues and included the
following recommendation to the Council.

Recommendation #71

We recommend the Environmental Quality
Council review the current water quality statutes
to ensure consistency and continuity and
recommend any necessary changes.



The EQC's Executive Director's preliminary response to the
recommendation, said in part:'®

.. . thisrecommendation does fall within the
statutory responsibilities of the Environmental
Quality Council staff as set forth in 756-1-3071
through 324, MCA. The Environmental Quality
Council has recently begun laying the
groundwork for a comprehensive study of
enforcement of and compliance with Montana's
environmental regulatory statutes. The EQC has
recognized that in a time of increasing mandates
and increasingly limited state resources, a review
of state policies concerning enforcement and
compliance with environmental statutes is
warranted. The review of current water quality
statutes that the Report recommends could
certainly dovetail with the EQC's
enforcement/compliance study.

The full Council accepted both the Auditor's and the
subcommittee's recommendationsregarding future EQC
involvement in the environmental enforcementissue. Believing
that a project of this scope required some form of legislative
mandate, the Council further requested that staff prepare a
draft study resolution requesting the EQC to undertake an
enforcement study during the 1995-96 interim. A copy of the
draft resolution is attached as Appendix 17.

Results

At its December, 1994 meeting, the Council endorsed
the draft study resolution as well as endorsing and agreeing to
sponsor DHES draft bill proposals implementing specific
Legislative Auditor recommendations regarding performance
bonds, economic considerationsin penalty assessments, and
clarifying DHES available enforcement responses. Copies of
these draft bills are attached as Appendix 17.

'* EQC Director's letter to the Legislative Auditor dated
September 16, 1994.



Conclusion

The Council believes that the SJR 29 study was a
thorough analysis of a complex issue. The interim study
process, utilizing extensive public involvement, is an effective
and efficient means of establishing appropriate public policy.
While the potential goals of the SJR 29 study were limited due
to the contemporaneous passage of SB 401, the Council
believes that the nondegradation study was productive.

Increased public involvement, a clearer understanding of
some of the unresolved issues associated with
nondegradation, and increased cooperation between the
Council, the Water Policy Committee and the Office of the
Legislative Auditor are some of the benefits of the SJR 29
study.

Additionally, the Council believes that the adopted
BHES nondegradation rules are better for the Council's
involvement in the rulemaking process.

Finally, the most important outcome of the study may
not be realized until the completion of the enforcement study
proposed for the 1995-96 interim.



APPENDIX 1
SENATE BILL NO. 401

AN ACT AMENDING THE WATER QUAI-ITY LAWS; DEFINING "DEGRADATION" AND
CERTAIN OTHER TERMS; 'TRANSFERRING AUTHORITY FROM THE BOARD OF HEALTH
AND ENVIRONMENTAL SCIENCES TO THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES TO AUTHORIZE DEGRADATION OF STATE WATERS;
ALLOWING APPEAL OF THE DEPARTMENT'S FINAL DECISION TO THE BOARD;
REQUIRING THE BOARD TO ADOPT RULES REGARDING MIXING ZONES AND THE
NONDEGRADATION POLICY; CLARIFYING THAT IT IS UNLAWFUL TO CAUSE
DEGRADATION OF STATE WATERS WITHOUT AUTHORIZATION; ESTABLISHING FEES;
AMENDING SECTIONS 75-5-103, 75-5-301, 75-5-303, AND 75-5-605, MCA; AND
PROVIDING AN APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE DATE.

STATEMENT OF INTENT

A statement of intent is required for this bill because the bill requires the board of
health and environmental sciences to adopt administrative rules. The legislature clearly
intends that the nondegradation policy protect and maintain existing quality of state
waters from any loss in the quality of those waters. The nondegradation policy is intended
to apply to any activity that has the potential to affect existing water quality and requires
department review of all such activities to ensure that degradation does not occur.

In recognition that certain activities promote general welfare and may justify lower
water quality in a particular water segment, the legislature intends that degradation be
allowed in limited circumstances and under certain conditions. For example, if there is no
alternative to a proposed project that does not result in degradation and the project is
found to be inthe best interests of the state, degradation may be allowed provided that
water quality protection practices are implemented that limit degradation to the extent
determined to be economically and technologically feasible.

To promote the goal of maintaining existing high-quality water, the board is to
develop rules specifying the level of protection or treatment required if degradation is
allowed. Rules are to be developed that provide procedures for department review of
applications to degrade state waters, that provide guidance or standards for the level of
treatment required, and that establish criteria that allow the department to weigh the
social and economic benefit to the public of allowing the proposed project against the loss
of water quality. It is the intent of the legislature that the department's decision involve
public and governmental agencies' comment prior to a final decision.

It is further the intent of the legislature that the board develop rules that will
provide guidance to the department in the use and creation of mixing zones. The rules are
to ensure that water quality impacts from the use of mixing zones are minimized.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section A. Section 75-5-103, MCA, is amended to read:

"75-5-103. Definitions.' Unless the context requires otherwise, in this chapter, the
following definitions apply:



(1) "Board" means the board of health and environmental sciences provided for in
2-15-2104.

(2) "Contamination” means impairment of the quality of state waters by sewage,
industrial wastes, or other wastes, creating a hazard to human health.

{3) "Council" means the water pollution control advisory council provided 'forin 2-
15-2107.

determlned to be nonS|an|f|cant oursuantt 75.5.301

{41{5) "Department” means the department of health and environmental sciences
provided for in Title 2, chapter 15, part 21.

£6}{6) "Disposal system" means a system for disposing of sewage, industrial, or
other wastes and includes sewage systems and treatment works.

+6}{7) "Effluent standard" means &ry g restriction or prohibition on quantities,
rates, and concentrations of chemical, physical, biological, and other constituents which
are discharged |nto state waters.
Julv 1. 1971. whether or not those uses are included in the water aualitv standards

unless cIassrfled bv the board wrthln a cIassrfrcatron for waters that are not surtable fo
an consum [ not le for arowth an i
aguatic life.
#H10) "Industrial waste” means &y 8 waste substance fromthe process of
business or industry or from the development of any natural resource, together with any
sewage that may be present.

(11) "Interested oerson" means a oersm who has submrtted oraI or_written

pursuant to 75-5- 303 The term |nc|udes a_person who has reauested authorlzatron to
high- lity waters.

£8H12) "Local department of health” means the staff, including health officers,
employed by a county, crty, city-county, or d|str|ct board of heaIth
1

nsistent with the rul vth
{8H14) "Other wastes™ means garbage, municipal refuse, decayed wood, sawdust,
shavings, bark, lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead
animals, sediment, wrecked or discarded equipment, radioactive materials, solid waste,
and all other substances that may pollute state waters.
£3+0115) "Owner or operator” means ary 8 person who owns, leases, operates,
controls, or supervises a point source.

(16) "Parameter" means a physical, bioloaical. or chemical property of state water

whenavdp —— erty h li f th r
HH{17) "Person” means the state, a political subdivision of the state, institution,

firm, corporation, partnership, individual, or other entity and includes persons resident in
Canada.
+2H18) "Point source™ means my a discernible, confined, and discrete




conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock, or vessel or other floating craft, from which
pollutants are or may be discharged.

+4H19) "Pollution" means contamination or other alteration of the physical,
chemical, or biological properties of ary state waters which exceeds that permitted by
Montana water quality standards, including but not limited to standards relating to change
in temperature, taste, color, turbidity, or odor; or the discharge, seepage, drainage,
infiltration, or flow of &my liquid, gaseous, solid, radioactive, or other substance into ery
state water which will or is likely to create a nuisance or render the waters harmful,
detrimental, or injurious to public health, recreation, safety, welfare, livestock, wild
animals, birds, fish, or other wildlife. A discharge, seepage, drainage, infiltration or flow
which is authorized under the pollution discharge permit rules of the board is not pollution
under this chapter.

H4H20) "Sewage" means water-carried waste products from residences, public
buildings, institutions, or other buildings, including discharge from human beings or
animals, together with ground water infiltration and surface water present.

48}21) "Sewage system™ means a device for collecting or conducting sewage,
industrial wastes, or other wastes to an ultimate disposal point.

++H68H22) "Standard of performance™ means a standard adopted by the board for the
control of the discharge of pollutants which reflects the greatest degree of effluent
reduction achievable through application of the best available demonstrated control
technology, processes, operating methods, or other alternatives, including, where
practicable, a standard permitting no discharge of pollutants.

423) "State waters” means anry g body of water, irrigation system, or drainage
system, either surface or underground; however, this subsection does not apply to
irrigation waters where the waters are used up within the irrigation system and the waters
are not returned to any other state waters.

+8}24) "Treatment works" means works installed for treating or holding sewage,
industrial wastes, or other wastes.

"Water litv pr i

tandar f oerformance. effluent standards. an rati r r nd practi

storage.”

SectionB. Section 75-5-301, MCA, is amended to read:

"75-5-301. Classificationand standards for state waters. Consistent with the
provisions of 75-5-302 throuah 75-5-307 and 80-15-201, the board shall:

(1) establish and modify the classification of all waters in accordance with their
present and future most beneficial uses;

(2) formulate standards of water purity and classification of water according to its
most beneficial uses, giving consideration to the economics of waste treatment and
prevention;

(3) review, from time to time at intervals of not more than 3 years, established
classifications of waters and standards of water purity and classification-;




{i) determinina important economic or social develooment: and
{ii} weiahina the social and economic importance to the public of allowina the
proposed project aaalnst the cost to societv assouated with a loss of water aualitv: and

li h _f r rminin wh r

environment;
(il) considers both the auantitv_and the strenath of the poliutant;

il id he | hof i he d at T r:and
(nv) con5|ders the character of the oollutant so that areater S|an|f|cance |§

hriznnt hlaha I|tthr nrth Ii taI|h |n7--
and (3)."
Section C. Section 75-5-303, MCA, is amended to read:

"75- 5 303 Nondegradatton pollcy muﬂquwe-

mainrtain-that-oxsting-high-water-quality- (1) i in f state waters and th
water aualitv necessarv to protect those uses must be maintained and protected.
2 nl men r i i f high-

i be maintained

{3) The deoartment mav not authorize dearadation of hiah-auality waters unless jt
has been affirmatively demonstrated bv a preponderance of evidence to the department
(a) dearadation is necessarv because there are no economicallv. environmentallv,

and technoloaicallv feasible alternatives to the proposed project that would result in ng
degradation;

(b) the proposed oroiect will result in important economic or social development
that exceeds the benefit to societv of maintainina existing hiah-aualitv waters and exceeds
the costs to societv of allowina dearadation of hiah-aualitv_waters:

A-4



wat r |ncI d|na wh n li | monlt rin re a irem nt rea ired water

zones. th I|m|t f tion al th rized. and m th f rminin mpliance with
the_authorization for dearadatlgn.

r a hearin efr th ard within 30 davs of the final ~artm ndecision. T

section.

: he de~ hall ) horizati I |
waters. To enable the de~artmento adeauatelv review authorizations as reauired under
this section. the authorization holder shall revise the initial authorization application no
sooner than 3% vears and no later than 4 vears after the date of the authorization or the

ate of the |latest de~artmenteview. Th ific revised information reauired must

determined bv the de~artmentlf. based on the review. the ment determines that
he standards an iectiv f75-- r the rul Dursuant to 75-5- ar
not bein mtit haIIrvk ifv th ath riz t|nA ision bv the de~artmen

Sectlon D. Sectlon 75 5-605, MCA is amended to read

"75-5-605. Prohibited activity. (1) It is unlawful to:

(a) cause pollution as defined in 75-5-103 of any state waters or to place or cause
to be placed any wastes in a location where they are likely to cause pollution of any state
waters;

(b) violate any provision set forth in a permit or stipulation, including but not
limited to limitations and conditions contained therein;

{e¥{d) violate any order issued pursuant to this chapter; or

{d}e) violate any provision of this chapter.

(2) It is unlawful to carry on any of the following activities without a current permit
from the department:

(a) construct, modify, or operate a disposal system which dischargesinto any state
waters;

(b) construct or use any outlet for the discharge of sewage, industrial wastes, or
other wastes into any state waters; or

(c) discharge sewage, industrial wastes, or other wastes into any state waters."

Section E. Rulemaking authority. The board shall adopt rules to implement 75-5-
301 and 75-5-303.

Section F. Fees required for nondegradation application, monitoring, and
enforcement. (1) Application fees for authorization to degrade state waters and fees for
authorization review under 75-5-303(6) may not exceed the following:



(@) $2,500 for domestic sewage treatment plant discharges;

(b) $5,000 for industrial discharges; and

() $200 per lot for subdivisions reviewed under Title 76, chapter 4.

(2) The minimum annual monitoring and enforcement fee for degradation
authorizationsis $250 and may not exceed $2,500 per million gallons discharged per day.

Section G. Codificationinstruction. [Sections 5 and 61 are intended to be codified
as an integral part of Title 75, chapter 5, part 3, and the provisions of Title 75, chapter 5,
part 3, apply to [sections 5 and 6L

Section H. Coordination instruction. If House Bill No. 388 is passed and approved
and if it requires the department of health and environmental sciences to impose and
collect fees for authorizations to degrade state waters, then [section 6 of this actl is void.

Section 1. Severability. If a part of [this actl is invalid, all valid parts that are
severable from the invalid part remainin effect. If a part of [this actl is invalid in one or
more of its applications, the part remains in effect in all valid applications that are
severable from the invalid applications.

Section J. Applicability. [This actl applies to all requests to degrade state waters
filed with the department after [the effective date of this actl.

Section K. Effective date. [This actl is effective on passage and approval.



APPENDIX 2
SJR 0029103

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF REPRESENTATIVES OF
THE STATE OF MONTANA BiReEcHNG REQUESTING THE ENVIRONMENTAL QUALITY
COUNCIL TO STUDY THE NONDEGRADATION PROVISIONS OF THE MONTANA WATER
QUALITY LAWS AND THE MONTANA CONSTITUTION AND THE IMPLEMENTATION OF
THOSE PROVISIONS AND LAWS; AND REQUIRING THE ENVIRONMENTAL QUALITY
COUNCIL TO REPORT ITS FINDINGS AND RECOMMENDATIONS TO THE 54TH
LEGISLATURE.

WHEREAS, the 53rd Legislature has considered two bills relating to nondegradation
provisions of Montana's water quality laws, which bills have gererated ATTEMPTED TQ
ADDRESS unresolved issues; and

WHEREAS, the implementation of the nondegradation provisions of the water
quality laws involves complex issues of law, technology, and public policy; and

WHEREAS, the implementation of the EXCEPTIONS TO A STRICT
INTERPRETATION OF A nondegradation previsiens POLICY HAS BEEN CHARACTERIZED
AS IMPACTING ALL ENVIRONMENTAL LIFE-SUPPORT SYSTEMS, INCLUDING BUT NOT
LIMITED TO AIR: WATER, AND LAND. AND THEREFORE is of significant interest to all
Montanans.

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE OF
REPRESENTATIVES OF THE STATE OF MONTANA:

(1) That the Environmental Quality Council give priority to the study of the
nondegradation provisions of the Montana water quality laws and the implementation of
those provisions.

(2) That the study include a review of:

(a) the definitions of "nondegradation” and "high-quality waters";

(b) the bataneinrg-ef SOCIAL AND economic development EACTORS and the public
interest in maintaining high-quality waters;

(c) the procedures for the review of proposed exemptions from the nondegradation
provisions;

(d) the designation of mixing zones;

(e) the APPROPRIATENESS OF THE application of nondegradation provisions to all
point and nonpoint sources of .pollution to both ground water and surface water;

(f) the ENVIRONMENTAL, ECONOMIC, AND SOCIAL effects of allowing ANY
DEGRADATION OR SPECIFIC LEVELS OF degradation to high-quality ground waters and
surface waters;

(g) the relationship between the nondegradation policy provisions contained in
Montana water quality laws and the YVARIOUS INTERPRETATIONS OF APPLICABLE
SECTIONS OF THE Montana Constitution;

(h) the capabilities of AND THE COST TO state agencies to implement the
nondegradation policy and to assess the resources that will be needed to implement the



policy equitably for all segments of society; and

() THE SOCIAL AND ECONOMIC COSTS OF NONDEGRADATION COMPLIANCE
OR NONCOMPLIANCE TO INDIVIDUALS AND ENTITIES IN VARIOUS INDUSTRIES AND
ENDEAVORS THAT WOULD BE AFFECTED:

{J) THF POTFENTIAL UTI IZATION. IN REFSPONSF TO FXCFPTIONS FROM
NONDEGRADATION PROVISIONS. OF MITIGA VE OVERALL
WATER QUALITY IN THE STATE, IN THE SOURCE, OR IN A SPECIFIC AFFECTED
PORTION OF THE RCE: AND

4#HK) the identification of possible statutory and regulatory changes that would
help clarify the nondegradation policy and provide for a more effective and efficient
implementation AND ENFORCEMENT of the policy.

(3) That the Environmental Quality Council consult with federal, state, and local
officials, industries, citizens, and other persons or groups with expertise or interestin
water quality protection.

(4) That the Environmental Quality Council report its findings and recommendations
to the 54th Legislature.

-End-



APPENDIX 3

SIR 29 - WAter Quality Nondegradation Study

MR KAKUK reviewed the SIR 29 request to study the
nondegradati on i ssue. Using Exhibit 4, page 4, he said the
Legislature asked the Counci| to study eleven identified issues.
Staff prepared the goals found on page 7, only to focus the
Council’s di scussi on.

MR KAKUK said after the Council decides on a study goal,
the staff woul d develop a nore detailed study plan. He said that
t he water Policy Commttee (WPC) had expressed a desire to becone
involved in the study at its first interimneeting in My.

SENATCR YELLOMAI L asked REP. HAL HARPER Water Policy
Commttee Chairnman, for nore infornmation on the WPC request.

REP. HARPER said the WPC had unanimous interest in the issue
of water quality nondegradation and it was clearly within the
scope of responsibilities as outlined for the WCin the
statutes. He requested that the WPC be jointly involved in the
EQC nondegradati on study. He did not have a specific proposal,
but the WPC had di scussed form ng a subcommttee to | ook at
various issues this interim He said the WCdid not want to
becone the | ead group in the study but did believe the public
i nterest woul d best be served bg a joint EQc/wpc study. He al so
noted that staff resources may be maxi m zed since t he
organi zati ons share t he sane staff.



SENATCR YELLOAMAI L thanked REP. HARPER for the WpC’s offer.
He asked SENATCR GROSFI ELD, who had served on the Water Policy
Commttee last interim if he had any comments.

SENATCR GRCSFI ELD sai d there had been di scussions in the
past regardi ng whi ch group shoul d study which water issue. Al so
this |ast session, there was di scussion regardi ng whet her the WC
shoul d be dissolved. He questioned howt he subcommittees woul d
work and how this had worked in the past.

SENATCR YELLOWTAIL sai d subcommttees had worked wel |l for
the Council in the past. He nentioned that subconmttees had
been formed to | ook at the ground water, solid waste, and
| akeshor e i ssues.

SENATCR GROSFI ELD suggested waiting until the rest of the
work plan had been di scussed before determ ni ng how, or even if,
t he council woul d study a particular issue. He said it would be
i nportant that the Council receive comments fromthe entire state
and fromindividuals with expertise on the nondegradation i ssue.
He woul d not be confortable 1f only a few council nenbers were
invoLved in the study. He would prefer full Council involvenent
in the issue.

The Council consensus was to examne al | of the work plan
and then proceed with REP. HARPER’s suggesti on.

- SENATCR GROSFI ELD asked if DAN FRASER, Chief of the Water.
Qual ity Bureau, DHES, coul d update the Council on the rul emaki ng
pr ocess.

MR FRASER said SB 401 directed theDHES to draft rul es
inplenenting the bill. The agency has been morking*ﬁn drafting
new nondegradati on rul es since the fall of 1992. ES had
i nvol ved both industry and public interest groups in the process.
He used Exhibit 5 to discuss the draft rules. He said the intent
was that the DHES woul d repeal the existing rules and repl ace
thementirely with newrules. However, sone portions of the new
rul es woul d be al nost identical to the existingrules.

MR FRASER said sonme of the nore substantive issues included
the definition of "measurable", "baseline values", and "monthly
average loads". The determnation of "significance"™ will al so be
i nportant to nondegradation inplenentation. It was the intent of
the DHES that they should spend their time on regul ating
activities that really neant sonething to water quality. Q her
i ssues i ncluded what the DHES woul d require before making a non-
degradati on deci sion, the DHES process to nmake t hose deci si ons,
and establishing a class of activities that are determned to be
non significant. He said the draft rul es were very rough and
wer e oFen to significant change. He said the DHES woul d _
schedul e a series of public neetings around the state to receive
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comments on the draft rules sone tine in late June or early July.
These neetings woul d be informal and were not the formal public
neeti ngs required under the Montana Adm ni strative Procedures
Act.

SENATOR GRCSFI ELD asked when t he DHES was pl anni ng t o have
the Board adopt the rules. MR FRASER said the goal was t 0 have
rul es ready for adoption at the Board’s Septenber 27, 1993
neeting. This would be the earliest date possible.

SENATCR GRCSFI ELD asked what the DHES was doing with
nondegradati on permts between the effective date of SB 401 and
when the new rul es are ready.

MR FRASER said those projects were | ooked at to determ ne
their significance using the criteriain SB 401. |If they are not
significant, the permt Iorocess goes forward as usual. |If the?/
are significant, the applicant is inforned of that fact and told
what additional information is needed under SB 401.

SENATCR GROBFI ELD asked if a project has si 3ni ficant inpacts
towater quality, whether it would be put on hold until the rules
wer e adopt ed.

MR FRASER said no, but sone applicants nay wi sh to be put
on hold until the rules were adopted to ensure that any agency
deci sion coul d not be easily challenged. However, the DHES woul d
attenpt to nake a nondegradati on deci sion based on the criteria
in SB 401 until the rul es were adopt ed.

M5. SOW GNEY asked what the process was if a project is
determned to be non significant.

MR FRASER said the project would still be subject to the
normal permtting process. The specific process depends on the
type of activity proposed.

REP. BI RD asked what happens if the DHES approves a
nondegradati on permt and then there is aconflict with the rul es
as adopted by t he Board.

MR FRASER said the DHES was concerned about that occurring
and said the permt could probably be challenged in court.
However, the departnent did not want to adopt a policy that would
stop all devel opnent in the state, including obvious non
significant activity, until the Board adopts the rul es.

SENATCR YELLOWMAI L asked how t he Council coul d assi st the
DHES in the rul emaki ng process.

MR FRASER said the Council could reviewthe draft rules and
comment on the policy inplications. |f the Council could becone
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famliar with the technical problens associated withthe
nondegr adati on i ssue and reviewthe rules in that context, It
woul d be a great help.

_ SENATCR YELLOMAI L asked if, apart fromcomenting as
I nterested persons during the regular rul emaki ng process, there
was anyt hing el se t he Counci|l coul d do.

MR FRASER said he woul d appreciate as much EQC staff hel p
as possi bl e and that he woul d consi der the question further.

REP. BIRD asked if the DHES was i nformng applicants about
the potential problens with granting a nondegradati on permt
before the rul es are adopt ed.

MR FRASER said they have notified applicants of the
probl ens when appropri at e.

REP. OOCCH ARELLA asked how the Water Policy Commttee woul d'

]icnteract w th the study considering the DHES rul enaking tinme
r ame.

MR kakux said that the WPC did not know of the DHES ti ne
franes.

REP. HARPER said he did not think that the study had to be
totally focused on the DHES rules. The policy inplications of SB
401 and other |egislation on water quality still needed to be
addressed. He did not think that the study woul d be over when
the rul es were adopt ed.

SENATCR YELLOMAI L asked when t he next Water Policy
committee was schedul ed. REP. HARPER sai d June 28, 1993.

M. SCHM DT asked if the Septenber rul e adopti on goal was a
best case scenario and considering the controversial nature of
the issue, she asked if the DHES woul d be ready by then.

MR FRASER agreed that it was a best case scenari o.

MR KaxuUx noted that whatever the Council’s role intherule
maki ng process, the Council should keep in nmnd the i nportance of
mai ntai ning a separati on of powers on this issue. . The Council
could not take on a rol e of decisionnaker regardi ng the rul es.

MR TOLLEFSON asked how SJR 29 related to SB 401 and whet her

there is a question regarding the conpliance of SB 401 to
rel evant federal requirenents.

MR KAKUK said that SIR 29 was drafted after SB 401 and sone
| egi sl ators may have viewed SJR 29 as an alternative to SB 401.
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The fact remains that both sSB 401 and SJR 29 were passed and
approved.

SENATOR YELLOWTAIL said that the adoption of rules would
make a good deal of SJR 29 moot.

MR KAKUK agreed, but said the Council could play a role in
the formation of those rules. This involvement would help to
complete certain study issues identified in SB 401. He said the
overall policy implications did not stop with the passage of the
bill or even the adoption, of rules. Policy was also set by the.
implementation of both the s'tatute and the rules.

SENATOR YELLOWTAIL asked MR FRASER to respond to the
question regarding federal compliance.

MR. FRASER said the DHES had not received anything in
writing yet from the EPA but had been told by the EPA that SB 401
was the best and most stringent piece of legislation the EPA had
seen on the issue of nondegradation.
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Nondeagradation

On the subLect of nondegradati on, SENATOR YELLOWTAIL -thought
it would take the DHES | onger than anti ci Eat ed t o adopt
nondegr adati on rul es and suggested that the Council continue to
address this issue. He said the first decisionto be nade was
whet her t he council shoul d conduct the study.

SENATCR GROSFI ELD said he agreed with the anal ysis as stated
on page 7 of Exhibit 4. He MOVED that the Council undertake the
study, but select goal 2 on page 7 of Exhibit 4, plus the
mtigation issue item (j), and closely nonitor the draft
rul emaki ng process with potential coments fromthe Council at
"itsnext neeting.

vR. NOBLE agreed with the notion and suggested that the
staff bring all the Council nenbers up to speed on the issue at
the next neeting.

. MB. SOW GNEY asked how nuch of the Gouncil's di scussion
woul d be valuable if the DHESis already drafting the rules. She
noted that even if the definition of nondegradation was deci ded
in s 401, the definition of "significant" was not and that.is a
crucial part of the definition of degradation. She saw real
value in the study if the Council could provide assistance to the
DHES in defining the term "significant".

~ SENATCOR YELLOAMAI L agreed and sai d that reachi ng consensus
mght be difficult, but the Council could at |east provide a
forumfor the different views.

MR BCEH sai d he was unclear as to the exact nature of study
goal 2. He asked what exactly the Council woul d be exam ni ng.

MR KaAXUX said item(b), page 6, Exhibit 4, for exanple,
dealing wth the "social and econom c devel opnent factorsV
associ at ed wi t h nondegr adati on, was vaguel y worded and t he
Counci | woul d need to provide additional direction or focus
bef ore addr essi ng t he I ssue.
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SENATCR YELLOMAI L said an option would be for the Council
to forma subcommttee to | ook at exactly this type of question,
to narrowthe focus of the identified issues and bring them back
tothe full Gouncil for approval.

REP. BIRD al so exEressed concerns regardi ng the "social and
econom c” inpacts of the nondegradation issue.

_ SENATCR DOHERTY sai d one exanpl e of social and econom c
I npacts of nondegradation invol ved t he adverse inpacts of reduced
fishing opportunities due to | ower water quality.

REP. COOCCH ARELLA sai d she supported SENATCR GROSFIELD’s
notion as long as the Council|l accepted the Vater Policy
Committee’s offer to becone involved in the issue. She said the.
WPC coul d provi de assi stance in narrow ng the scope of the
identified issues.

SENATCR DOHERTY agreed with Ms SOW GNEY that the issue of
"significance" was inportant and that the Council shoul d provide
a forumfor discussion. It was possible that the Legislature
made a mstake with the definition of nondegradationin SB 401
and he did not want to forestall the Council from | ooking at
br oader nondegradati on i ssues in the future.

SENATCR YELLOMAI L said the notion included | ooking at the
rul emaki ng process inits entirety and he t hought the definition
of "significant" woul d be i ncl uded.

The noti on PASSED unani nously.

SENATCR YELLOMAI L sai d t he next Council decision involved
the participation of the Water Policy Coomttee and whet her the
Counci | should forma subcommttee.

REP. OOCCH ARELLA MOVED that the Council forma subcomm ttee
and invol ve the Water Policy Committee in the study.

SENATCR GRCSFI ELD said it may be prenmature to address t he
notion at this time. For exanple, there is a questions as to
whet her the bull trout and water quality nonitoring i ssues shoul d
be handl ed by the EQC or the Water Policy Conmttee. He said it
was clear fromthe | anguage of sJrR 29 that the Council could
i nvol ve the WPC but it was inportant to remai n bal anced. He al so
again noted that this was an I nportant state-w de i ssue and it
nmay be best for the full Council to stay invol ved.

Mo SCHM DT said that in the past the subcommttees were
responsi bl e for the "nuts and bol ts" of the issues, including
setti nP_ study scope. |t was always the full Council that nmade
any policy decision. The subcommttees provided technical
support and freed t he Council fromhaving to go through the
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m nut e techni cal details associated with the issues. |t was up
tothe full Council to determ ne the exact extent of the
subcommttees duties and authorities. The intent was to use
Counci| member’s time nore efficiently rather than to substitute
t he subcommittee’s judgenent for that of the full Council.

SENATCOR DOHERTY agreed Wth M5, SCHM DT and said that | ast
interims Energy Policy Study was a good exanpl e of the benefits
of a subcormittee. He also commented on the benefits of usi n% an
out si de ﬁarty as a facilitator and asked if it would be possible
to use the sane process for this issue.

SENATOR YELLOWTAIL said that, based on the foll ow ng
di scussion, the role for a subconmttee, if forned, would be to
facilitate working sessions wth the stakehol ders', to-define the
exact study scope, and identify options for full Council _
consideration at its next neeting. After receiving full Council
approval, the subcommittee woul d continue t he working sessions to
conpl ete the nore detail ed work plan agreed on by the Council.
The Counci| woul d receive policy options and or policy
recomrendations fromthe subconm ttee when devel oped.

_ SENATCR YELLOWMAI L agreed w th SENATCR GROSFI ELD t hat t he

interimconmttees should not duplicate efforts, and as |ong as
the Water Policy committee was going to | ook at nondegradati on,
it should be part of the EQC study.

REP. BIRD asked what the differences were between what the
EQC and t he wec studi ed.

MB. SCHM DT said that historically the EQC has addressed
water quality issues while the WPC addressed water quantity.
This distinctionis no |onger viewed as valid and, as those
| Ssues nerge as nmanagenment objectives, there is a correspondi ng
desire to study themtogether. A good exanple of this was the
Vter Policy committee’s CGeothermal Study fromlast interim
That study, largely |ooking at water quality, %reew out of an BEQC
bill fromthe 1991 session that was killed 1 n Senate Natural
Resource Conm ttee out of concerns dealing mainly wth water
quantity issues. Legislation from the state Water Pl an, that
I npl emented an integration of water quantity/quality issues,
addressed the geothermal issue as well. This is a good exanpl e
of the blurring between the water quantity/quality | SSues.

REP. COCCHIARELLA’s noti on PASSED unani nously.
SENATCR YELLOWMAI L asked what the FTE comm tnment was for the

nondegradati on study. M. SCHM DT said approximately .5 FTE
woul d be needed throughout the interim
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Gods Possible Council gods, if it decides to accept the study request, fall into three broad
categories.

Goal 1. Complete the study request as identified in SIR 29.

Discussion: It is gpparent that strict compliance with all the provisons of SIR
29 would be of questionable vdue. For example, SIR 29 items (@), (¢), (d),
and (), have all been dedlt with to alarge degreein SB 401. Additiondly, a
very strong argument can be mede that an andyss of SIR 29 items (f), (h),
(), ad (k), is premature at this time given the extent of changesin the
nondegradation statute under SB 401 and given that the rules implementing the
datute have not been drafted.

Goal 2. Complete the remaining relevant items as identified in SIR 29.

Discusson: Agreeing, for the sake of this memo, that the items identified
under God 1 are either moot or unripe would leave items (b), (€), ad (g) for
Council study.? While these items may be rlevant to the issue, they are
rather broadly worded and would require Council discusson to establish
specific sudy objectives.

Goal 3 Council involvement in the BHES rule adoption process.

Discussion: The DHES is currently drafting rules required under SB 401 to
implement the new provisons o the nondegradation statute.  These draft rules
will be submitted for comment and subject to public review as required under
the Montana Adminigtrative Policy Ad before adoption by the BHES. Exactly
where and how the Council became involved in the process would depend
again on the specific sudy objectives.

The range of Council involvement in the rule adoption process extends from receiving
periodic reports from DHES or Council aff regarding the rules adoption process, anadyzing
the draft rules and developing consensus Council comments thet are formaly transmitted to
the BHES for their consderation; to engaging in or providing a public forum involving the
interested stakeholders identifiedin SB 401.

Approach: A detaled study gpproach will be developed with the Council after selection of
the appropriate god.

2 Some would argue thet even item (€), dediing with the appropriateness of gpplying the
nondegradation standard to al point and nonpoint pollution sources for both ground and
surface weter is dedlt with under the SB 401 requirement to establish rules thet identify
"nonggnificant changes' in water quality.
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APPENDIX 4

FOR IMMEDIATE RELEASE CONTACT: MICHAEL S. KAKUK
JULY 13,1993 444-3742

Interested citizens will have an opportunity to express their views on water quality
nondegradation issues to a Montana legislative subcommittee at a series of public
meetings in July. The meetings are scheduled as follows:

Billings = 11:00 am, Tuesday, July 27, 1993 in third floor meeting room of the
Billings Public Library, 510 North Broadway.

Bozeman - 6:00 pm., Tuesday, July 27, 1993 in the large conference room of the
Department of Fish, Wildlife, and Parks, Region 3 Headquarters, 1400 South 19th.

Kalispell - 11:00 am, Thursday, July 29, 1993 in the large conference room of the
Department of Fish, Wildlife, and Parks, Region 1 Headquarters, 490 North Meridian.

Missoula - 6:00 pm, Thursday, July 29, 1993 in the downstairs meeting room of
the Missoula Public Library, 301 East Main.

The meetings are part of a one and one-half year legislatively mandated study of
water quality nondegradation issues by the Environmental Quality Council with assistance
from the Water Policy Committee. The purpose of the meetings is to solicit public
comment on hondegradation issues as well as comments on study goals and a study
framework. The Council will present its findings and recommendations to the legislature in
1995.

Water quality nondegradation requirements have always been controversial and
recent changes in the water quality laws by the 1993 Legislature will impact residential
development and the timber, mining, and agricultural industries.

For more information on this issue, please contact subcommittee staff: Michael S.
Kakuk, EOC, Room 106, State Capitol, Helena, MT 59601.

### END ###
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August 3, 1993

TO: Subcommittee Members and Interested Persons
FROM: Michael S. Kakuk

RE: SJR 29 Water Quality Nondegradation Study

I am forwarding a summary of public comment received by the joint EQC/WPC
nondegradation subcommittee at its meetings last week. | have attempted to capture the
relevant points clearly and succinctly. If you feel that | have missed, or misstated, a
position, please contact me. The correction will be addressed before the next full EQC
meeting tentatively scheduled for Friday, September 17 in Helena.

By the end of August I will prepare and forward an options memo for subcommittee
review. This memo will identify what staff sees as potential study goals and objectives as
well as options for reaching those goals. The memo will be based on the public comments
summarized in the attached minutes. If you feel | have missed a reasonable option, please
contact me.

The subcommittee members will be asked to review the memo and to be prepared to
discuss and take action on the options at the next subcommittee meeting on Thursday
afternoon, September 16, 1993 in Helena. The subcommittee will select options and
make recommendations to the full EQC at its meeting on September 17th. All decisions
regarding subcommittee study recommendations will be made by the full EQC. Those
subcommittee members who cannot attend the half-day meeting on the 16th can
contribute via a telephone conference call, through the mail, or by proxy.

| will be out of state until August 18th, if you have any questions regarding this issue
before then, please contact the EQC Executive Director, Deborah B. Schmidt at 444-3742.

The Joint EQC/WPC Subcommittee on nondegradation held a series of 4 public meetings
around Montana. Thisisa summary of testimony presented to the subcommittee at those
meetings. This summary follows the agenda and groups commentsunder each agenda
heading.

NOTE: Since the meetings were informal, members of the public speaking on theissues are
not identified individually, rather public comment is smply noted with an asterisk (*).
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Subcommittee membership and meeting locations were as follows:

Eastern Montana, Western Montana
July 27, 1993, July 29, 1993
Billings and Bozeman: Kalispell and Missoula:
EQC EQC
Sen. Grosfied (Chair) Sen. Doherty (Chair)
Glenn Marx Bob Boeh
Jeanne-Marie Souvigney Greg Tollefson
WPC WPC
Rep. Keller Sen. Bianchi
Rep. Rus=l| Sen. Swift
WPC Alternates
Sen. Hockett
Rep. Fagg
MEETING | NT] I

Staff provided a brief background on the EQC and the WPC, Exhibit 1, and previous
involvement by the EQC on the nondegradationissue. Exhibit 2.

Saf summarized nondegradation implementation in Montana, SB 401, SIR 29, and the draft
DHES rules.

Public Comment -
Billings

REP. RUSSELL asked if and how the federal government would comply with the state
nondegradation requirements

MR. KAKUK sad he would follow up on that question.

STUDY ISSUE REM EW
The EQC identified the following four issues from SJR 29 for study by the subcommittee.

The public was asked to provide a better focusfor the sudy.  The subcommittee was
looking for public comment on appropriate study sideboards or parameters.
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Issue 1,
(2) The study should include a review of:

(b) the social and economic devdopment factors gnd the public interest in
maintaining high-Quality waters....

MR. KAKUK sad what the subcommittee was looking for under Issue 1 included the
question: What should the subcommitteelook a when reviewing the socia and economic
developments factors and how should the subcommitteereview the public interest in
maintaining high quality water?

Public Comment -
B i i

* The subcommittee should look at whet the federal government now requires ad
what it will require under the reauthorizationof the federd Cleen Weter Act (CWA). This
mud be kept in mind when consdering the socia, economic and environmenta feagbility of
a proposed project as required by SB 401

* Thesocid and economic developments factors are very difficult to consider in
generd. It isawayseaser to evauate these issues when in the context of a specific project.

Bozeman
MR. MARX asked the gaff for an example of asocid or economic devel opment factor.

MR. KAKUK noted the factorsidentified in OHES draft rule VI(4)(b) and sad thet the
subcommittee was asking the public if these were gppropriate and whether there were others
that should be conddered.

* The federa government has aready defined "public interest” to some extent by
Saying you cannot degrade water that flows into a nationd park or a wildeness arean This
would be a good place to start andlyzing the public interest in maintaining high quaity weter
and the EQC should ask the question - How do we extend this federd policy to outstanding
state waters.  This should include a process for citizen recommendationsfor listing
outstanding State resource waers.

* The CHES should distinguish between jobs that are created in state from those
created out of sate. If mod of the profitsfrom a mine leave the state or the country, for
example, that should be noted by the CHES and weighted accordingly.  Also, the
opportunity costs of jobs of other types lost by granting the nondegradation authorization
should be congdered. For exampleif a discharger is dlowed to degrade a dream then
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tourigt dollars and guiding jobs could be logt.

* The subcommittee must remember that the DHES cannot allow degradation if
exiging uses are impaired.

* The socid and economic development analysis should only include factors directly
related to water u2 It should not extend to other factors including, for example, non-water
related impacts of the authorization on the community or out of Stete.

* The DHES should understand that it cannot meke value judgements as to whether a
spexific type of growth or development in a community is pogitiveor negative. An increase
in jobs that completdy changes the nature of a community may either be good or bad
depending on your point of view.

Missoula

MR. BOEH asked how this andysisfit with the socid and economic impact andysis required
under the Montana Environmenta Policy Act. (MEPA)

MR. KAKUK sad that the MEPA socid and economic impact andysis was required for both
environmental impact atements and environmenta assessments under the statute and agency
rules respectively. He sad the gaff would look into thisissue in more detail.

MR. TOLLEFSON sad a some point the state would have to reech consensus on what
sodd and economic factors should be consdered in the nondegradetion process. What
impacts should be consdered in deciding whether to dlow degradation of Montands high
qual ity water?

SEN. BIANCHI expressed concern regarding the state's long-term liability if someoneis
injured as a result of a nondegradation authorization.

SEN. DOHERTY asked staff if the DHES has considered the potentid stateliability as a
result of a nondegradation authorization.

MR. KAKUK sad that the State gpparently assumed the same liability every timeit issued
any permit, but he did not know if the DHES hed specifically consdered state ligbility and

nondegradation.

SEN. SWIFT sad some d theliability concerns could be addressed through the 5 year
nondegradation authorization review process.

* The DHES, in its proposad rules, has mede mgjor improvementsin identifying
socid and economic factors to be consdered.
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* The duration of the socia and economic impacts must be considered by the DHES,
For example, the CHES mugt ask if 20 years of increased employment is worth hundreds of
years of water contamination.

* The state must consider its potentia liability for an adverseimpact that results
from a nondegradation authorization as an economic factor.

* Montands socia and economic environment can be protected best by protecting
Montana's high-qudity water.

Issue 2,
(2) The sudy should include a review of:

'(.e.:) the appropriateness of the application of non-degradation provisions to all
point and nonpoint sources of pollution to both ground water and surface
water ...

MR. KAKUK sad tha one of the questions the subcommitteewas asking under thisissue
was Waere there activitiesthat the public felt should be exempted from the nondegradation
process?

Public Comment -
B i i

* Nonpoint source pollution is difficult to regulate becauseit is difficult to find all
the sources and difficult to remedy when the sources are identified.  Until the federd CWA,
which is supposed to ded extensvely with nonpoint sources, is reauthorized, it would be
ingppropriate for the DHES to assume a regulatory role in nonpoint source pollution. The
voluntary best management practices (BMP) goproach for the timber and agriculture
indugtries is working well.  The subcommittee should thoroughly review the appropriateness

of goplying nondegradation to nonpoint sources.

* The subcommitteeshould involve the SCS because they have alot of knowledge
regarding water qua ity protection and non-point pollution.

* Nondegradation implementationis very difficult because of the emotiona response
to water qudity issues, the very technicd issuesinvolved, and the fact that the Sandardsthe
DOHES were enforcing were changing. 1t isimportant to keep in mind that reducing a
minima discharge could just transfer the environmenta impact to another location or time.
Montana industries are not againgt complying with nondegradation, but they do need to know
what sandards they have to meet. The technology does not exist to mest a tota
nondegradation requirement.
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* The nondegradation policy should be clear, defined, practical, workable, and
defengble so that both the DHES and theindustry can stay out of court.

* Some western dates uea "percentageof the sandards’ method to define
nonggnificant changes in water quality. The DHES and the subcommittee should continue to
look a thet approach.

*If thereis no proven technological benefit to a strict gpplication of nondegradation,
it should not be required.  You should have a water quality impect that you wart to avoid
before you require nondegradetion compliance. The reason for nondegradation mugt be
based on good science,

Bozeman

* The only way DHES gets involved with nonpoint pollution and nondegradation
would be if there was a some ot of water qudity bureau permit or gpprova required.
Since thereis no permit required for nonpoint source activities - the DHES can nat enforce

nondegradation.

MR. KAKUK sad that B 401 now dealy medeit a prohibited activity to degrade Sate
water without an authorization. However, the DHES has to identify activitiesthat are
nonggnificant and therefore not subject to B 401

* The subcommittee Was going way beyond nondegradation issues in this study.

* If one of the goals of SB 401 was to develop a workable nondegradation palicy,
then its impact on non-point source pollution was going to have to be limited. Non-point
sources, to a large extent, were dreedy covered, or soon would be, by other state and
federd programs.

* The rules should require that if a permit is required at some point in the future for
activities that currently do not require a permit, that activity should aso be then regulated
under SB 401 even if the DHES now definesit as nonsignificant.

* Will the Department of Fish, Wildlife, and Parks havea rolein the nondegradation
process similar to itsrolein the 310 stream bed permit process. If you have a 310 permit
and a 303A permit for temporary violations, you should be classified as nonggnificant and
exempted from SB 401

Kalispell

* Non-point source pallution is adifficult problem and the best way to handleit is
with the gpplication of BMP’s to dl land uses
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Missoula

*Activities defined as nonggnificant should include the pollution that happens bath
ingde and outsde df a mixing zone. For example, the DHES should not be dlowed to
authorize pollution within a mixing zone and then say that the degradation occurring outside
of the mixing zone is not significant and therefore exempt from the nondegradation
requirements.

* Thisissue has been addressed already in SB 401.  Nondegradation applies to non-
ppoi Nt Sources.

Issue 3.
(2) The dudy should indude a review of-

(g) the relationship between the nondegradation policy provisons contained in
Montana water quality laws and the various interpretations o applicable
sections of the Montana Constitution

MR. KAKXUKX sad the EQC has decided to gponsor a pand discussion at an EQC medting
some time early next year to discuss the congtitutiona implications of the nondegradetion
policy. The purposeaf the pand would not be to answer all the condtitutiona questions
involved in thisissue, or even to reach EQC consensus on theissue, but rather to provide
objective information on theissue to interested members o the public, EQC members ad
legidators for the 1995 sesson. MR. KAKUK referred to an ,articleto be published in the
Public Lands Lav Review regarding the nondegradation issue by UM - Law School
Professor John Horwich as a good reference on the nondegradation condtitutiond issues.

Public Comment -

B i i

* The pand discussion is a good idea because the DHES draft rules gppear to dlow
water quaity violations without the gpplication o nondegradation. This has to be looked at
in depth by the subcommittee.

Missoula

* The Montana Constitution clearly anticipates the legidature dlowing some level of

degradetion by its use of language referring to remedies for degradation and its use of the
term unreasonable depletion and degradation of the resource.
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Issue 4,
(2) The study should include a review of:
0) the potential utilization, in response to exceptions from nondegradation
provisons, of mitigation measures to improve overall water quality in the
state, in the source, or in a specific affected portion of the source....
MR. KAKUK sad tha dthough the proposad DHES rules refer to mitigation, there wes
nathing in B 401 that dlowed them to impose or even consder mitigation during the

nondegradation process.  Should the DHES be dlowed to consder mitigation, and if so,
how?

Public Comment -

Billings

REP. RUSSELL asked what role paliticd or economic power of various industries played in
mitigation decisons by the departments.

MR. KAKUK sad he would follow up on this question with the agencies.

* Enforcement of mitigation is very difficult and the ability of the agency to enforce
mitigation mugt be congdered in depth before they are dlowed to use mitigation as a tool.

* Mitigation is redlly the backbone of the both federal and state environmental policy
act implementation. It works and the DHES should consder mitigation when feasible.

Bozeman

* Since the EPA requires a nondegradation applicant to control both point and non
point sources upstiream, mitigation is aready authorized.

* The EQC should look dosdy at alowing the DHES to consider, but not require,
mitigationin the nondegradation process.

Kalispell
SEN DOHERTY questioned what requirementsthe DHES would impose on those activities
they defined as nondgnificant. Would an gpplicant for an authorization to degrade have to

prove that upstream BMP's were bang gpplied even if there were no other requirements for
their application. For example, if a point source discharger wanted a nondegradation
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authorization, would he have to prove that an upstream timber harvest site was using BMP's,
and if so, how.

MR KAKUK said he would follow up on that question.

* Dueto the uncertainty involved in estimating and controlling non-point source
pollution, implementing mitigation for non-point sources would be difficult and the DHES
should be discouraged from requiring mitigation.

* |f the DHES did require BMP's for non-point sources, an audit similar to the
current timber BMP audit process could be used to verify the application of those BMP's.

Missoula

SEN. SWIFT said he questioned the validity of the DHES requiring someone to go back and
correct some other person's mistakes to get a nondegradation authorization.

* Mitigation that actually improves the overall water quality of a water course should
be imposed for any nondegradation authorization.

* Mitigation may bea useful tool, as long as it was not mandatory and if the DHES
could consider mitigation in other drainages.

STUDY FRAMEWOQRK
MR KAKUK said the subcommittee was interested in hearing from the public on how best
to frame the nondegradation study. Should they continue using the existing subcommittees,

or should they form a nondegradation working group? Should they hire a third-party
facilitator to help conduct the study? How many more public hearings were needed.

Public Comment -

Billings
REP. RUSSELL suggested that the universities be contacted to sseif they could provide
additional support and comment on the study. Additionally, the Native American tribes
should be contacted for comment.

MR. KAKUK said he would follow up on those suggestions.

* The approach used today seemed to work, as long as the subcommittee remained
flexible and informal.
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* The subcommittee should involve technical people from the agencies in the study.

* Another meeting may not be needed until later on in the study. The subcommittee
should do most of the study and keep the public involved through the mail.

* When using the mail, it was important to provide sufficient lead time to allow the
interested persons enough time to respond.

* Future subcommittee meetings should be held at the same time the DHES holds
their public hearings on the rules.

MR. KAKUK said that with the DHES time frame of rule adoption in November, concurrent
meetings would be extremely difficult to coordinate. MR. KAKUK referred to the minutes
from the June EQC meeting regarding additional EQC involvement in the DHES rulemaking
Process.

* |tisimportant to keep the entire nondegradation issue in focus as the subcommittee
looks at the individual issues identified in the study.

Bozeman

* The subcommittee should send out the rest of theinformation through the mail and
then hold another meeting later in study so public comment will be more focused.

PUBLI VEMENT
MR. KAKUK said the subcommittee was looking for a method to maximize the opportunity
for public involvement understanding the limited EQC/WPC budgets.
Public Comment -
B i i

REP. RUSSEL L suggested that the staff contact loca media outlets and use public service
announcements to spread the word about the study.

REP. FAGG suggested that subcommittee members contact local newspapers and radio and
television stations and ask that they advertise the meetings.

* Irrigation districts should be included on the study mailing list.
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Bozeman

* More of the public Wl become involved if the subcommitteegives them specific
information on what is proposed and what the subcommittee wants from the public.

* Resource Consarvation and Development Districts should be included on the
mailing list.

Kalispell

* The Flathead Lakers and the Flathead Basin Commission should be placed on the
mailing list.

MR. KAKUK sad the subcommittee would consder sending out a questionnaire to interested
persons asking for written responses to pecific questions when developed by the
subcommittee.

RADA
Billings

REP. RUSSELL asked g&ff to review the written comments to the proposed DHES
nondegradation rules and prepare a ummary of the mgor issues

REP. RUSSELL sdd that legidators have a responsibility to their congtituents to understand
as much as possible regarding these issues. She encouraged the public to contact their
legidatorsto express their viewson theseissues.  Additiondly, as a Native American, sheis
very concerned about water quaity issues.

* Why is nondegradation an issue now in Montana. The water quaity has actually
improved in the central part of the date. |s there a specific proposa to degrade Montands
water. The laws seem to be working wel as they are, why were they changed.

MR. KAKUK noted that he could not gpeek for the DHES but it gppeared thet theinitial
DHES god in proposing changes to the nondegradation lav was to ensure that the DHES
could implement whatever laws were on the books and protect and improve Montands water
qudity. Someform of nondegradation policy is required by the federa government but the
DHES felt that the old law was contradictory and difficult to implement. MR. KAKUK sad
the DHES had been notified last wesk of these meetings and invited to attend, but they could
not send someone on that short notice.

* What discretion did the EQC havein designing a study and then deciding whet to

do with the study results? Could the EQC decide to sponsor legidation for the 1995 sesson
as aresult of the SJR 29 study?
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REP. FAGG sad that the EQC had enough flexibility to do what it wants with the sudy as
long as it reeched consensuson theissue. The EQC wias an excdlent example of what you
could accomplish by usng a consensus based gpproach.

* The state should ensure that a every opportunity in the authorization process the
goplicant is discouraged from udng the assmilative cgpacity of montana’s high qudity weer.
Thisisin accordance with the satement of intent of SB 401 to maintain the Sae's exiging
high qudity water.

* Northern Plains Resources Coundl submitted written tesimony on the STR 29
nondegradation sudy. Exhibit 3.

* Montana Audubon Coundil expressad conoern regarding the proposed DHES
nondegradation rules.  Exhibit 4.

* The proposad definition of outstanding resource waters should incdludeall wild and
soenic rivers, ate wildlife manegement aress, sate parks, sae designated naturd arees,
nationdly desgnated areas o critica environmenta concern, and al proposad wilderness
dudy areas. Additiondly, there should be a citizen nomination process for incluson to the
outganding resource water list.

Bozeman

* How does the current nondegradation palicy take into account the cumulaive
impacts of our useof water for wagte digposd.  Eventudly, enough nondegradation
authorizations will degrade the water quaity down to where existing uses are impaired or the
water qudity dandards are reeched. Nether d these reaults are acogptable,

* The DHES should receive the summary of these public meetings on this issue

* The study, and the rulemaking process, mugt kesp in step with the federal Clean
Wae Ad reauthorization to ensure that no one is wading ther time

Kalispell

* PAlum Cresk Co. submitted written testimony, Exhibit 5, suggesting thet the EQC
postpone or dday the sudy until it hes a better idea of what is hgppening at the federd levd
with the federd CWA reauthorization and until the DHES adopts its nondegradation rules.

Missoula

* The subcommittee should look dosdy a the issue of enforcement in its
nondegradation sudy.
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* The subcommitteeshould be actively involved in the current DHES rulemaking
Process.

* The subcommittee should look closdly at all the water quality laws and other
related laws that impact the nondegradetion issue. The EQC should not focus soldy on SB
401.

* How is the DHES currently implementing the nondegradation policy without
adopted rules.

* 3B 401 and the proposad rules do not adequatdy address the cumulative impacts of
the activities the DHES is planning on defining as nongignificant.

* Theimpact of current nondegradation authorizations on future society must be
conddered. If we use up al the assmilative capacity now, we have severdy limited future
generations in their water use

* The subcommittee should dlow the DHES to adopt their rules and not undertakea
study that exceeds the scope of SIR 29.

* Theintent of SB 401 isto find the balance between protecting existing water
qudity and providing a decent economy for the citizensof Montana.

* How will the DHES implement nondegradation in water bodies where existing uses
are dready impaired?

MR. KAKUK sad he would follow up on the rdevant questions.
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APPENDIX 5

ENVI RONVENTAL QUALI TY COUNCI L MEETI NG M NUTES
OCTOBER 28 AND 29, 1993

A neeting of the Environnmental Quality council was held on
Thursday and Friday, October 28 and 29, 1993, begi nning each day
at 8:30 am in the State capitol. The neeting was called to
order by Chairman SENATOR BILL YELLOWTAIL. Menbers present on
Thur sday were BOB BOEH, SENATOR STEVE DOHERTY, SENATOR LORENTS
GROSFI ELD, JERRY NOBLE, REP. SCOTT ORR, JEANNE- MARI E SOW GNEY,
and GREG TOLLEFSON. Absent on Thursday were REP. JODY BIRD, REP.
VI CKI COCCHI ARELLA, REP. DI CK KNOX, and SENATOR DAVE RYE. G_LENN
MARX, t he Governor'’s representative, was present. All nenbers
were present Friday except SENATOR RYE. EQC staff attending were
DEBORAH B. SCHM DT, PAUL SIHLER, M CHAEL KAKUK, TODD EVERTS, and
ELLEN ENGSTEDT.

The m nutes of the previous neeting were approved.
SJR 29 NONDEGRADATION STUDY - NONSIGNIFICANT v

SENATOR YELLOWTAI L recogni zed and t hanked SENATORS BI ANCH
and SWFT fromthe Joint EQC/WPC Nondegradation Subcomrittee for
t heir attendance.

MR KAKUK, using Exhibit 1, said the first panel discussion
in the EQC’s SJR 29 Nondegradation Study addresses the issue of
"nonsignificant activities". The Council earlier decided that
before it addresses the issue of howthe nondegradati on process
works, it should address the issue of what activities are not
required to undergo nondegradati on revi ew because the DHES has
deternmined that those activities are "nonsignificantM as required
under SB 401.

MR KAKUK said the EQC did not need to nake a decision after
t he panel discussion. The Subcomm ttee would anal yze the
di scussion at its afternoon neeting and if the subcomm ttee had
recommendati ons, those would be presented to the full Council at
its Friday nmeeting. He stressed that the public and panelists
were invited and encouraged to attend and contribute to the
Subcommittee’s afternoon neeting.

KEVI N KEENAN, Enforcenent Section chief, WAater Quality
Bur eau, DHES, updated the cCouncil on t he background of SB 401 and
t he devel opnent of the proposed administrative rules. M KEENAN
said he participated on the DHES working group that devel oped t he
proposed rul e on "nonsignificant activities™. He said his goals
for his presentations included a brief history of DHES
nondegr adati on enforcement from 1971, a summary of what SB 401
acconpl i shed, and a description of what was being proposed
regarding the issue of nonsignificant activity, and why.
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MR KEENAN sai d the basic prem se behind nondegradati on was
| egi sl ative protection of high quality waters agai nst change
unl ess society determnes that the changes are Iin its collective
best interests. He said the concept was frustratingly conplex in
its inplementation. He said the inplenentation of nondegradation
from 1972 to the present has been inconsistent.

MR KEENAN stated that the DHES working groups Iookin? at
t he nondegradati on rul es has been a ver% open and accessible
process including two series of five public nmeetings around the
state within five nonths. The DHES recei ved many public
comments, and not all comments were, or could be, Included, but
they all were considered. The DHES continues to nmeet with
concerned individuals and groups regardi ng these issues. He said
he did not know of any other rul emaking process that involved
such a degree of public involvenent and educati on.

MR KEENAN used Exhibit 2 to briefly reviewthe Water
Quality Act. He said the overall responsibility of the DHES was
to protect, maintain, and inprove the quality of Mntana's water.
He said SB 401 had five broad effects: (1) 1t protects existing
wat er uses; (2) water quality needed to protect those uses nust
be mai ntai ned; (3) high uaI|tK wat er nust be nai ntai ned unl ess
degradation is authorized by the DHES, (4) it established broad
criteria for the DHES to al |l ow degradation; and (5) it reguired
the DHES to determ ne what activities should be considere
nonsi gni fi cant and therefore exenpted fromthe nondegradation
requi renents.

I MR KEENAN referred to Exhibit 3 and di scussed t he proposed
rul es.

Rule MI|. He said this rule was broken down into three
sections: (1) identifiesthe criteria for "nonsignificant®
determ nations; (2) allows the DHES to reconsi der those
deci sions; and (3) allows an applicant to provided additional
information to the DHES for its decisions.

Rule VITI. MR KEENAN said this rule identifies activities
or classes of activities that the DHES believes conply with the
criteria identified in Rule VII. The activities in Rule VIII
represent a low potential for harmand are in confornmance with
the guidance in sB 401. It is not intended to be an excl usive
list. It is subject to change based on research, technol ogy,
| egislation, or litigation.

Rule |V MR KEENAN said this rule describes how a
*nonsignificant® determ nationis nade by the DHES. He said this
rule also allows for a citizen to nake a self-determ nation
regardi ng the "significance™ of their activity.
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MR KEENAN finished by saying the nondegradation statute and

rul es only'mork in conjunction with all the other sections of the
Water Quality Act.

SENATOR YELLOWTAIL said that considerin? t he anount of
i nformati on MR KEENAN had presented, he would open the floor to
questions from Council nenbers for clarification. SENATOR
YELLOWTAIL asked when the rules woul d be considered by the BHES
for adoption.

MR KEENAN said the DHES working groups woul d make the final
changes to the proposed rules and present themto the BHES at its
nmeet 1 ng on Decenber 17, 1993.

SENATOR YELLOWTAIL asked if the BHES would take final action
on the rules at that neeting.

CLAUDI A MASSMAN, DHES Water Quality Bureau attorney, said
t he BHES cannot take final action at that nmeeting due to a del ay
in certiinng the rules with the Secretary of State. The BHES
may be able to take final action near the end of Decenber either
t hrough a tel ephone conference or another special meeting.

SENATOR DOHERTY asked for clarification regarding the
"incidental leakage" |anguage in Rule VIII (1)(1) and whether
that woul d include incidental |eakage of cyanide froma mning
operation, for exanple.

MR KEENAN said that |anguage probably could be clarified
but the intent is to acknow edge that, due to financial and
techni cal concerns, many systens are designed to allow for some
"incidental 1leakage". Leakage of cyani de would not be all owed
under this rule because of the nature of the chem cal and the

fact that systems using cyanide are not designed to allow any
| eakage.

SENATOR DOHERTY asked about the "self-determination"
| anguage in Rule (1) and if any person can determne that their
activity is "nonsignificant", could any ot her person chall enge
that self-determnation

MR KEENAN said that the nonsignificant determ nation does
not grant authority to proceed under any other rule than this
one. |f other permts are required under other statutes, those
permts nmust still be obtained. Anytime a person believes that a
provision of the Water Quality Act has been viol ated, including
t he nondegradati on provisions, that person has the authority to

report it to the DHES and obtain a copy of the inspection report
fromthe DHES.
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Following MR KEENAN’s presentation on the DHES role in the
nondegradati on issue, SENATOR YELLOWTAIL presented other
panel Ists representing specific interests.

COLLIN BANGS, Montana Association of Realtors, said his
organization was primarily concerned with the inpact of SB 401
and the proposed rules on affordable housing in Mntana. He said
the price of housing in Mntana had clinbed dramatically and
woul d continue to go up. A large reason for this increase is
changi ng governnent regul ations. Wwhile these regulations have
good goal s and each one adds only a small additional cost, the
cumul ative effect is large. Montana absol utely needs cl ean
water, but if the DHES nmakes the subdivision review process too
onerous for small developers, it will decrease the anmount of
af fordabl e housing in the state. The real question should be how
t he state can ﬁrotect Its water without raising the cost of
housi ng nore than absolutely necessary.

He said he appreciated the ability to discuss his concerns
with the DHES and appreciated their response, but he was still
concerned with the ability of the DHES t o change their m nds
regardi ng a "nonsignificant" determnation as found in Rule'VlI
2). He also questioned the nitrogen standards in Rule VIII
his standard may not be appropriate for all areas In Mntana.

DON ALLEN, Montana Wod Products Association, said the rules
must be workable, enforceable, and affordable. He agreed with
MR KEENAN that SB 401 wll affect every citizen in the state and
he al so agreed that the opportunity for public involvenment had
never been greater. However, he also said he has never seen
another bill or set of rules that had the potential to inpact
Montanans t o the extent SB 401 does. It is crucial that the
final product adopted by the BHES reflect the great array of
public comment regarding the rules

Every one understands that clean water is an inportant part
of the quality of life in Mntana. The question is can a way be
found to make things fit together so people can enjoy clean water
and still be able to make a living. This was understood br t he
framers of the state Constitution. The Constitution clearly
allows for sone |evel of degradation to occur. Sone activities
neeE EF be identified as "nonsignificant" in order to make sB 401
wor kabl e.

The wood products industry has taken the lead in
establishing and inplenenting forestry best management practices
(BWPS). Inplenmentation of these BMPs should al | ow nonpoi nt
activities to be determ ned "nonsignificant. |f this does not
work, the Legislature and the DHES will recogni ze that and make
changes in the process. |f standards are being nmet and uses are
bei ng protected, nonpoint sources should be exenpt from SB 401.
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Whi | e acknowl edging the inportant role the EQC can play in
t he rulemaking process, MR ALLEN recommended that the EQC al | ow
the DHES to proceed with its rulemaking efforts. He also
suggested that the EQC stay closely involved in the
reaut hori zation of the federal Clean Water Act.

JOHN BLOOMQUI ST, Mbontana Stockgrowers Association, said that
agriculture’s perspective on nondegradati on centered on nonpoi nt
source pollution. He said SB 401 was presented to the
Legislature as a solution to an unworkabl e and confusing
nondegr adation standard. Montana is far ahead of other states
and even the federal government in its nondegradation policy and
it is inportant to ensure that the [aw remai ns workabl e.

The DHES nondegradation review process is expensive and time
consumng so it is inportant that certain activities be exenpted
fromthe process through "nonsignificant™ determ nations. He
referred to the watershed planning efforts in the proposed
federal Clean Water Act as an exanple of why the DHES woul d have
t o exenpt nonpoint sources that were conplying with BMPS fromthe
nondegr adation revi ew process. The DHES sianK did not, and
woul d not, have the resources to address all the nonpoint
sources. The nonpoint source/BMP exenption was a legitimte use
of the authority contained in sB 401.

MR BLOOMQUI ST questioned whether the technical information
requi red under Rule I'V was going to be understood by t he general
public. The nondegradation statute is needed, and categorical
exenptions are needed to make it workable.

RI CHARD PARKS, Northern Pl ains Resource Council, said he
appreciated the work the DHES has put into the draft rules and
the rul emaki ng process. The proposed rules are very close to
what the DHES prom sed during the legislative session. He said a
| arge concern i1 nvolved the mxing zone issue. He did not see how
t he nondegradation rules could be understood w thout a clear
definition and established criteria for mxing zones. The EQC
should |l ook at this issue closely.

MR PARKS said the flip side of the previous statenments that
in order to nmake SB 401 wor kabl e sone activities needed to be
"nonsignificant" he would argue that in order to have SB 401 do
any good, some activities have to be determned to be
significant. The proposed rules link m xing zones and the
"nonsignificant™ determnation in such a way where one cannot be
really understood wthout the other.

MR PARKS said the nitrogen standards in Rule M1l seemto
i ndicate that the DHES does not care about nitrogen contam nation

of ground water, or the connected surface water, below 25 ppm
He suggested | ooking at a much | ower nunber for the categorical

exclusion e.g., 1 ppm He also said that while the potenti al
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public invol venent in the nondegradation review process was
pretty good, there did not seemto be any involvenent for the
public in the "nonsignificant" deternminations. No public notice
I's given and no public comrent allowed for. There should be some
nmet hod for the public to be invol ved.

He was al so concerned that the cost/benefit anal ysis woul d
unfairly concentrate on the benefits of [owering water quality
and ignore the difficult to neasure benefits of maintaining that
quality. This issue deserves additional study.

MR PARKS al so expressed concerns with the nonitoring
requirenments, public involvenent in the appeals process, and the
potential exclusion of eastern Montana ground water fromthe
definition of high-quality water

JI M JENSEN, Montana Environnental Information Center, said
that Professor Jack Stanford, D rector Flathead Bi ol ogi cal
Station, testified in Great Falls regarding the federal C ean
Water Act reauthorization. MR. JENSEN said that Professor
Stanford and others were about to release a world wi de study on
the condition of fresh water. The concl usion was that the world
will run out of fresh water a long tine before it runs out of
oil. Cean fresh water should be treated as a scarce resource
that is nore valuable than oil because it is in short supply.

MR JENSEN said given that context, the DHES proposed rul es
fall considerably short of the goals outlined in the state
Constitution, in the Water Quality Act, and even in SB 401 in
achieving the kind of protectionthat water deserves. The
under | yi ng presunption should remain to protect existing water
quality and that the state should nove forward to inprove water
qual ity.

The key to achieving this goal is pollution prevention. The
proposed rules do not nove inthis direction. The rules identify
a whol e range of categories of pollution that will be allowed by
definition as "nonsignificant®. M JENSEN said he coul d not
find any authority in SB 401 for the DHES to exclude any activity
fromthe nondegradation provision. He also echoed SENATOR
DOHERTY’s concerns regarding the "incidental leakage" | anguage.

MR JENSEN, using an EPA report, said they strongly believe
that MR BLOOMQUIST’s argunent in favor of the exclusion of
agriculture fromthe nondegradati on provisions is sinply not
borne out by the current status of research on the inpacts of
agrfpulture, grazing in riparian areas for exanple, on water
quality.

MR JENSEN said that, regarding the wood products industry,

two of the nost progressive tinber operations in the state have
recently been exposed as using sone of the absolutely worst

A-37



timber practices on the Shields Rver. These are not historic
exanpl es but recent. These are exanples of why the DHES shoul d

not allow for out right exenptions 'fromthe nondegradation
provi si ons.

MR JENSEN said that exenptions based on the size of a
subdi vi sion do not make any sense. There could be a | arge well
desi gned subdivision in the right place that had mniml effects
on water quality and a very small subdivision either poorly
designed or |located in a sensitive area that had dramatic water
guality i mpacts. The sole determ nant of the "nonsignificant*®

eci sions should be the inpact of the activity on water quality.

BRUCE FARLING, Clark Fork - Pend Oeille coalition, said it
was too bad that this panel discussion was not held a year ago
before SB 401 had passed. Sonme of the concerns expressed now
woul d have been addressed. Still the EQC can play a crucial role
in nolding the rules and determ ning whether additional

| egi sl ation nay be necessary to correct nistakes that are being
made now.

MR FARLING said that certain representatives of the timber
and agriculture industries that testified in favor of SB 401 are
now saying that the rules will irreparably harmtheir industry.
This is an exa?geration. The policy in the draft rules is clear.
| f reasonabl e I and managenment practices are applied and no
existing uses are inpaired, the activities are exenpt. It is in
Rule VIT1. This policy does not prevent, nor should it, soneone

“stioning whet her'the practices are really applied and whet her

~are working. The sanme holds for the real estate industry.

-se rules will not dramatically inpact affordable housing in
sontana. MR FARLING said that it is the real estate devel opers
t henmsel ves who are the cause behind the so-called housing
shortage in Mntana. They pronote Montana to weal t h outsiders,
using especially its clean water. This jacks up real estate
val ues and tax assessnments. He said that certaln devel opers, or
t hose associated with them are arguing for an nondegradation
exenption right up to the water quality standards.

Specifically regarding the "nonsignificant activity" rul es
MR FARLING said sone of those rul es needed to be fundanentally
readdressed. He agreed with MR PARKS that the use of m xing
zones in the nondegradation rules was inpossible to evaluate. He
said that some use of mxing zones nmay be appropriate but the
i nclusion of mxing zones in the nondegradation rul es before the
m Xxi ng zone rul es have been devel oped shifted the debate fromthe
i ssue of nondegradation to the issue of how big can a m xing zone
be t o all ow avoi dance of nondegradation review. |f a discharge
needs a mxing zone, it is significant and needs nondegradation
review. He said that Stone container's pollution that used a
nine mle mxing zone could be determned to be nonsignificant
under these rules.
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MR FARLING said that m xing zones should not be allowed for
toxi ¢ or bioaccumul ative substances. The goal should be to
elimnate these pollutants, not exenpt themfromreview He also
said that the rules focus too nuch on exenpting certain |evels of
nitrogen fromreviewwth too little informati on. The DHES does
not know if all nitrogen contam nation at a certain |evel has the
sane inpacts in different situations.

MR FARLING al so expressed concern regarding the potenti al
for numerous small @@honsi gni ficant @@enptions adding up to a
very significant inpact. He agreed with MR BANGS that the rules
shoul d better define who does what and who pays for what. His
mai n concern was who validates the information in the application
for @@onsignificant!@etermnation and who pays for it. He
t hought the cost should be placed on the devel opers, but for
smal | devel opers the state could share the costs. Cost sharing
may provide 1ncentives for efficient devel opnment on both sides.

MR FARLING said there was a nyth that Mntana has a great
deal of high-quality water and that therefore degradation here-
and-there would not hurt. This is not true. The perception is
t hat high—quality wat er equals pristine water. That is not
correct. The definition for high-quality water in SB 401 is
anything better than the standards for any one paranmeter. That
means that a streamhorribly polluted by heavy metals, but with
turbidity conditions below the standards is high-quality water
under SB 401.

MONA JAMISON, attorney, said the state constitution
provisionrelating to protection of the environnment clearly
di sal | ows any degradation of the resources fromthe tinme that the
constitution was adopt ed. She referred to statenments in the
Constitutional Convention notes and stated that the intent of the
framers was to allow no degradation and to pronote the
enhancenment of the existing environnent.

M5. JAMISON agreed with MR KEENAN that the underlying
pur pose of the Water Quality Act is to protect, maintain, and
| nprove Montana’s water quality, not to allow degradation as
envisioned in SB 401 and the admnistrative rules. She said that
the entire debate regarding water quality has shifted from
nondegradation to an attenpt to get out of the process by being
cal |l ed "nonsignificant".

She said that @@onsignificant @oul d mean *not inportant”
or "meaningless". The rules go far beyond this definition. She
suggested that if anybody did not |ike the mandate in the Water
Quality Act to protect, maintain, and inprove the resource, they
shoul d change the Constitution.

M5, JAMISON said she was al so concerned with the |ack of
public involvenent in the "nonsignificant" determ nati on process.
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The constitution also called for public involvenment in decisions
such as these. She also agreed wth other panelists that were
concerned with the m xing zone issue. She questioned the
authority of the DHES to allow private citizens the ability to
make @®el f-determ nationhdeci st on regardi ng nonsignificance.
She asked how t he nondegradation process would interact with the
Mont ana Environnental Policy Act (MEPA). This issue nust be

cl osel y exam ned.

TERRY GROTBO, Director of Mne Services, Chen-Northern Inc.,
said the source of the discharge should not matter in the
determ nation of nonsignificance. For exanple, if a sewage
treatnent plant uses |land surface application, it could be
consi dered nonsignificant under Rule viIz, yet if a mning
conpany does the sanme thing, even with the same inpacts, 1t wll
be considered significant. The focus of the rules should be on
the nature of the discharge and the inpacts, not the source.

Another concern was the stormwater |anguage in Rule VI,
He asked how this rule interacted with the current storm water
pr ogram

Council Questions

- SENATOR GROSFI ELD suggested that the council concentrate on
questioning those panelists who would not be attending the
afternoon's subconm ttee discussion.

" SENATOR GROSFI ELD asked MR BLOOMQUI ST about hi s concerns
regarding the Rule 1v(1) self-determ nation |anguage. SENATOR
GROSFI ELD said this |anguage was a significant change in the
draft rules and without it, ever bOdK woul d have to go to the
DHES for a determ nation. He asked how that woul d work and what
kind of activities would be suitable for self-determnation

MR BLOOMQUI ST sai d his concern was focussed on the ability
of the general public to gather and anal yze the information
requested under Rule IV(2). He wondered whether individuals
woul d really understand the inpacts of their activities.

M5. SOW GNEY asked if there was any way for the DHES t o
know t hat someone has actually determined that their activity is
nonsignificant. MR KEENAN said no.

M5. SOW GNEY said then there was no way for the public to
know t hat that activity is occurring in that vicinity.

MR KEENAN said that nost likely an activity would require

sone other pernmit and then that permtting process would be
fol | owned.
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SENATOR BIANCHI asked if the DHES disagreed with M5, JAMISON
aegardlng the DHES authority to del egate self-determnation
eci si ons.

MR KEENAN said he believed the |aw applied to everyone and
everyone was under the reguirenent to conply with the law [In a
general sense all they did was to articulate in the rule what was
al ready known - that everyone has the responsibility to be in
conpliance with the law. He did not think that they were

del egati ng anK additional responsibility. This rule was a
response to the fact that the DHES did not have, and never would
have, the resources to check every activity that would be covered
under SB 401.

SENATOR BI ANCHI said that he shares MR BLOOMQUIST’s
concerns regarding the potential for someone to nake an incorrect
self-determnation decision and then be found Iiable for a
viol ation of the nondegradation statute.

MR BLOOMQUI ST sai d one of the potential benefits under the
sel f-determ nation | anguage would be that a person could go to
the DHES and get information regarding the specific type of
activity to ensure that theg were in conpliance. This |anguage
raybaftually relieve the public and the DHES of some potenti al

iability.

MR ALLEN agreed with MR BLOOMQUI ST. |f someone deci des
that their activity is nonsignificant because they are using
BWMPS, and those BMPS are shown t o be not working, the BMPS shoul d
be changed and not the nondegradation process.

MR JENSEN said that BMPS are really not best managenent
practices. They are m ni mum managenent practices. Additionally,
there are not specific BMPs for all nonpoint activities. And
unt:ldtgey are devel oped they should not be categorically
excl uded.

MR TOLLEFSON said that he sees the self-determnation
| anguage as essentially granting a permt to a citizen to act.
He asked if this increases potential state liability. He was
al so concerned about the potential state liability resulting from
t he "reopening" | anguage In Rule VII(2).

MR KEENAN said he was not an attorney and coul d not
adequately answer the liability questions., but as an enforcenent
professional, he did not agree that individuals should or will in
al | cases appropriately monitor their own behavior. However,
from a practical perspective, it nmakes some sense that
i ndi vi dual s shoul d be encouraged and perhaps required to be
know edgeabl e about the inpacts of their activities. He said the
"reopening" cl| ause was crucial to allowthe DHES t o react t o new
information. Wthout it, the DHES cannot conply with the
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statutory requirements to protect, maintain, and inprove water
quality. The reopening | anguage should be read in conjunction
wth Rule VII(3). This allows individuals to present information
that would allowthe DHES t o deternmine sonething really is
noPsignificant even though it is not identified as such in the

rul es.

MR TOLLEFSON asked if, due to the reopening |anguage, there
woul d be an increase in state liability to the polluter

MB. JAMISON said that apart from whether the DHES can
legal Iy allow individuals to make a nonsignificant self-
determ nation the burden placed on the individual 1is
unreasonable. The state 1s setting the individual up for a
violation of the act. She questioned if it is reasonable to
expect individuals to file a notice 'of nonsignificant self-
determ nations with the DHES. The resulting paperwork woul d be
eno&nous, but how el se could the system envisioned in the rules
wor K.

MR MARX asked if there was a conparison between the self-
determ nation | anguage and t he requirenment placed on hunters to
know t he hunting regul ations. He asked what kind of work | oad
could be expected if the DHES had t o pass judgenent on every
nonsi gni ficant decision. MR KEENAN said it was difficult to
estimate but the work |oad woul d be enornous.

MR MARX asked if the DHES unstated policy is when in doubt,
ask. If this is the case, then there should be a strong effort
to respond to individuals in atimely manner. This wll act as
an additional incentive for people to cone to the DHES with
questi ons.

MR JENSEN said the problemwith MR MARX’ hunting
conparison is that hunters have to get a permt that cones with
the regulations. The self-determ nation process in the rules
does not require a permit and the situation is nuch nore conpl ex.

SENATOR GROSFI ELD asked how many people were currently in
t he enforcenment bureau.

MR KEENAN said the section he supervises has two attorneys,
and four environmental specialists.

- SENATOR GROSFI ELD asked for a rough estinmate of the staff
required to process every potential activity w thout self-
determ nation | anguage.

MR KEENAN said he did not expect his section would be doing

any of the nonsignificant determ nations regardless of the self-
det erm nation | anguage.
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ABE HORPESTAD, DHES, said that wthout self-determnation
| anguage t he nunber of requests would be so large as to be
virtually neaningless in terns of needed staff.

SENATOR CGROSFI ELD asked MR FaRLING What type of activities
shoul d be exenpted fromthe nondegradation process through a
nonsi gni fi cance determ nation.

MR FARLING said such activities mght include noving
| ivestock across a stream or driving a truck through a crossing.
Everyone has a feel for what is insignificant but it would be
difficult to drawup a list of all included activities.

SENATOR CROSFI ELD asked if even those activities mentioned
by MR FARLING woul d need to request a DHES nonsignificance
determ nation without self-determnation |anguage. MR KEENAN
sai d yes.

SENATOR GROSFI ELD asked M5, JAMISON t 0 comment on this
i ssue. MBS JAMISON said the DHES coul d anal yze these types of
activities and include themin the list of nonsignificant
activities. This would be a better approach than the current
sel f-determ nation | anguage.

SENATOR CROSFI ELD asked how | ong that |ist would be.

M. JAMISON said even if the list was ten pages long, it
woul d still be worth it to relieve the DHES and the public of the
burden now envi sioned under the rules.

MR TOLLEFSON asked for DHES comment on MR GROTBO’s
comments regarding the distinction between the discharge source
and its inpact.

MR KEENAN said, referring to M5, JAMISON’S suggestion, that
t he difference between what she was proposing and what the DHES
had envi si oned was subtle. Conceptually, she was suggesting the
sane procedure. Referring to MR GROTBO’s testinony, MR KEENAN
said he did not interpret the rule the sane way MR GROTBO di d.
In his opinion, other nutrient containing wastes woul d have t he
potential to be classified as nonsignificant based on the inpacts
of the disposal. The issue will be exam ned again.

SENATOR DOHERTY asked about MEPA conpliance and public
i nvol venent in the nondegradation process. M KXEENAN said the
rules state that the intent isto fully conply with MEPA. M
MASSMAN said they were working with EQC staff on the specific
| ssues.

SENATOR BI ANCHI expressed concerns regarding the mxing zone

issue. He asked how pollution within a mxing zone can be deened
nonsi gni fi cant when no one knows what a mxing zone is. He asked
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al so th the two issues are on different tracks and why the EQC
Is not |ooking at the m xing zone issue

MR KEENAN said the |argest reason the DHES was doing one
rule at atime was the |ack of adequate resources. The people
just are not there to address both nondegradati on and m Xi ng
zones at the sanme tine. \Wen the nondegradation rules are
complete, they will turn to m xing zones.

DR HORPESTAD agreed with MR KEENAN regarding the |ack of
resources. The DHES does have a rough draft of a ground water
m Xing zone rule and a working draft of surface m xing zone
ru:es. Sometime in January they hope to get to the mxing zone
rul es.

MR KAKUK said in response t o SENATOR BIANCHI’s question
regarding why the EQC was not |ooking at m xing zones that the
EQC decided earlier that because the authority for mxing zones
was now in the |law and broad criteria had been |egislatively set,
the issue was largely nmoot. This does not preclude the EQC from
| ooking at the issue or being involved in the m xing zone
rul emaki ng process.

_ M BCEH asked MR JENSEN, regardless what they are called,
if a certain land managenent practice protects water quality is
that practice adequate,

MR JENSEN said yes, if they are required to be inplenmented
and not discretionary.

SENATOR DOHERTY suggested that the DHES invol ve experts nore
cl osely when setting the nitrogen standards, He said that the
Legi sl ature cannot del egate authority to private citizens because
it is unconstitutional, The self-determnation |anguage was
al nost a del egation of executive branch power to an individual
and it is not allowed. He asked if the DHES had anal yzed t hat
i ssue.

MS. MASSMAN said they did not viewit as a delegation. She
agreed that the issue was conplex but if an individual was
uncertain, they should contact the DHES for assistance.

SENATOR GROSFI ELD asked if the idea of developin% a conpl ete
list of nonsignificant activities had been discussed by the DHES.

MR KEENAN said yes the idea had been discussed as well as
other ideas. Discussions had been had requiring an individual to
file a declaration of nonsignificance after a self-determnation
The specific issue of del egation was not anal yzed but woul d be
exam ned.



MR PARKS said he viewed the self-determ nation | anguage as
an invitation for soneone who knows their activity is significant
t o make a nonsignificance self-determ nation, proceed with their
project, and when they get caught to nake the argunent that they
alreadﬁ have an investment on the ground and the DHES shoul d not
shut themdown. By this time the inpacts have al ready occurred.
The rules would be better off by just being silent on self-
det er mi nati ons.

SENATOR YELLOWIAI L asked if a determ nation of significance
equated activity denial and if not, what was the process for
activity approval.

MR KEENAN said if an activity is not determ ned to be
nonsignificant then it continues to proceed through the
nondegradati on process. The nonsignificance determ nation does
not, by itself, grant or deny any permt. It is a classification
tool. The rest of the nondegradation process is outlined in the
draft rules.

SENATOR YELLOWAIL asked if the DHES could give a rough idea
of the tinme frame involved in conpleting the nondegradation
process.

DR HORPESTAD brieflﬁ reviewed t he proposed nondegradation
revi ew process and said that MEPA conpliance would take as |ong

or longer than the actual nondegradation review. The DHES could
probably nmake a nondegradation decision within a few nonths, not
Including the MEPA review. |If the activity required an EIS, it

could take nmuch longer, possibly as long as a year

MR BANGS said he had heard that unless the project was
| arge, e.g. a subdivision |arger than 100 units or a nunici pal
waste treatnment plant, and the project was not judged
nonsi gnificant, it should not go forward because of the cost and
time del ays.

SENATOR YELLOWIAIL asked DR HORPESTAD if that was a
reasonabl e interpretation of SB 401 and the draft rules. He
asked what was a reasonable estimate for tinme and noney for a
smal | subdi vi der.

DR HORPESTAD said SB 401 requires the application of best
practical treatment. |If the applicant can satisfy this
requi renent by building an upgraded septic system the additional

cost would add around $3,000 to the cost of the home. (oing
through the nondegradati on review process would take _
apprOX|nateIi 60 t o 90 days after DHES has all the information
needed t o nake a decision. Hopefully this would be parallel wth
ot her tinme franes.
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MR BANGS stressed that time frane was after the DHES had
all of its required information. He said just getting all the
information t 0 t he DHES may take six nonths.

SENATOR YELLOWAIL asked fromthe initial application what
woul d be the |ongest time before a decision would be reached.

LR HORPESTAD sai d that woul d depend on how quickly the
applicant responded with the infornmation. He agreed that the
DHES turn around for subdivision review has been bad. This is
one of the reasons that the DHES now charges fees, so they can
adequately fund the subdivision review section. The authority to
charge fees is also present for the nondegradation review
process.

MR BANGS said the real estate devel opers have never
conpl ai ned about the DHES chargin% fees' for review They
understand that it is necessary, but they would like to see the
state and the | ocal governnment review process take place
concurrently.

SENATOR BI ANCHI asked if there was anything in statute that
prevents the two revi ew processes from happeni ng concurrently.

.MR BANGS said no it was just a policy and due partly to the
fact the DHES got behind in its review

MR ALLEN said it was the requirements in Rule IV(2) that
woul d sl ow the process down. |If an activity is not determned to
be "nonsignificant", a consultant will have to be hired to ensure
that it is in conpliance.

MR JENSEN said the whol e system federal and state, was
meant to be technology driven. As in air quality, the new
requirenents lead to new technol ogy using the exanple of cleaner
burni ng wood stoves that nmet the new standards. He said he
expegteg new t echnol ogy to be devel oped that will neet these
st andar ds.

SENATOR YELLOWAI L opened the nmeeting to public comment.
There was none. He said the discussion would continue in the
afternoon with the Joi nt EQc/wpc Nondegradation Subconm ttee and
the Subcommittee would report to the full Council on Friday.

ADM NI STRATI VE MATTERS
E WTAIL’S Resignatio
M5. SCHM DT sai d questions have arisen regardi ng SENATOR

YELLOWTAIL’S upconing resignation due to his appointnent as
Regional Director with the Environmental Protection Agency.

A-46



APPENDIX 6

October 28, 1993

TO: SJR 29 Joint EQC/WPC Subcommittee Chairs, Senators Doherty and Grosfield
FROM: Staff
RE: Subcommittee Recommendation

Below is a summary of issues discussed and discussion results from the October 28, 1993
Subcommittee meeting on "Non-significant Activities". These issues will be presented to
the full Council for discussion and action at the October 29, 1993, EQC meeting. | will
prepare a final report after Council action.

1. Self-Determination -- Rule 1V (1)

a. Public Involvement

Proposed Recommendation - The DHES should identify a method to allow for public
comment when citizens make a self-determination of non-significance.

Result - No consensus reached.
b. Unlawful Delegation Issue

Proposed Recommendation - The DHES should look at the potential for unlawful delegation
associated with self determination decisions.

Result - Consensus reached.
c. Cumulative Impacts

Proposed Recommendation - The DHES should attempt to identify a means to determine
the cumulative impacts of self determination non-significance determinations.

Result - No consensus reached.
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d. Self Determination Enforcement Issues

Proposed Recommendation - The DHES should analyze its ability to enforce voluntary
implementation of reasonable land management practices when used as a basis for a self
determination of non-significance.

Result - No consensus reached.

2. Public Involvement In DHES Nonsianificant Decisions

Proposed Recommendation - The DHES should examine the potential for allowing public
comment on DHES nonsignificant decisions. The DHES should attempt to allow for public
comment regarding the non-significance determination perhaps through the public
comment process involved with other permit decisions associated with the activity, or
through the formal public comment process for the nondegradation rules themselves. It is
not the intent of the subcommittee that allowing for public comment unreasonably
increase the DHES decision time frame.

Result = Consensus reached.
3. Mixina Zones and Non-sianificance

Proposed Recommendation - The DHES should not classify an activity that requires a
mixing zone as nonsignificant.

Result - No consensus reached.
4. Nonsianificant Activities ldentification

Proposed Recommendation - The DHES should attempt to develop clear, concise language
in Rule IV(1) that will allow the general public to make informed and reasonable non-
significance determinations. For example, this language could be supplemented by
educational materials prepared by the DHES showing examples of those activities clearly
suitable to self determination and those activities that should be determined by the DHES.
Additionally, the DHES could consider incorporating a list of activities that either are or are
not suitable for self determination into either the rule language or the educational
materials.

Result - Consensus reached.

5 : _sianii - |

Proposed Recommendation - The subcommittee understands that this issue will be further
explored under SJR 29 Study Issue 2. The subcommittee encourages the DHES to
continue working with the EQC staff on this issue.

Result - Consensus reached.
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6. ision Time E

Proposed Recommendation - The DHES should develop a mechanism to ensure that
requests for non-significance determinations are acted on in a timely manner.

Result - Consensus reached

7. Applicability Date Cl

The subcommittee briefly discussed whether to make any recommendation regarding the
change in applicability dates from 1971 to 1993.

Result - No consensus reached.

8. Mixina Zone Rulemaking

Proposed Recommendation - The subcommittee understands the rationale for not including
mixing zones rules in the nondegradation rules process. However, the DHES should strive
for the adoption of mixing zone rules as soon as possible. Additionally, the DHES should
keep the EOC fully apprised on the progress of the mixing zone rulemaking process.

Result - Consensus reached

9. EOC Commendation of DHES Rulemakina Process

Proposed Recommendation - The subcommittee understands that this issue will be
examined in more detail under SJR 29 Study Issue 5 but it believes that the DHES should
be commended for its attempt to maximize the opportunity for public involvement thus far
in the rulemaking process.

Result - Consensus reached
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There is a lot of contact with | andowners to acquire
perm ssion to go onto the |land and neasure t he water levels i n
well's located on the property using the standard operating
procedures to be used on each well |ocation.

MR. NOBLE asked approxi mately how many existing wells there
are in Mntana. M PATTON said there are 125,000 wells in the
data base with that number representing 60 to 70 percent of the
total wells in the state.

SJR 29 NONDEGRADATI ON STUDY

SENATCOR GROSFI ELD sai d the. subcomm ttee had nmet the previous
afternoon with nost of the panelists fromthe norning di scussion
in attendance as well as Council and Water policy Comm ttee
members. About a dozen specific recomrendati ons were di scussed
by the subcommttee. Consensus was reached on five of the issues
and not on the rest. See Exhibit 10.

Issue 1 dealing with self-determ nationand (a) presents the
question of whether there is any public invol venent and whet her
DHES shoul d devel op a nmechanismto all ow sone ki nd of
I nvol venent. No consengus was reached.

. Subsection (b) posed the question of whether the self-
rmination rule is an unl awful del egation of departnent
.- .ority. The departnent feels it is not an unl awf ui
delzgation, but the subcommttee felt it would be appropriateto
ask the DHES to |l ook nore closely at the issue. Consensus was
reached on t he recommendati on.

Subsection (c) dealt with cunul ative inpacts and howt he
DHES coul d determ ne any cunul ative inpact anal ysis when peopl e
are not comng to the departnent for determnations. No
consensus was reached on a recommendation. The only way DHES
mght be able to address this i ssue would be through a statew de
wat er quality nonitoring plan.

No consensus was reached on subsection (d) either which was
enforcenment under self determ nation when a voluntary BMP i s
I npl enent ed.

_ Consensus was reached on |ssue 2 which related to the public
i nvol venent i n DHES non-si gnificant determ nation ,decisions. The
DHES was encouraged t o devel op a nethod for public invol venent.

I ssue 3 was the m xing zone and non-significance i ssue and
no consensus was reached. The reconmendati on was t hat an
activity that requires a m xi ng zone woul d not be non-
significant.
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| ssue 4 resulted in consensus. The issue was that DHES
shoul d devel op nore concise |anguage in order to help the
applicant who goes to the departnent to deal with the non-
significant determination. This rule needs to be nore specific
and rewitten to be nore defined.

| ssue 5 addressing the interaction between non-significance
deci sions and MEPA is part of the study and consensus was reached
that DHES staff is encouraged to continue working with EQC staff
on this issue.

Consensus was reached on Issue 6, the concept that non-
significance decisions by the DHES need to be nmade in atinely
manner. It was felt if the timeframe is too long, no one wll
cone into the department, but if it is a reasonable tinmefrane,
nore people will cone to the departnment for help in conpliance.

Issue 7 relating to the applicability date and the change
from 1971 in the first draft to 1993 in the current draft. The
change was nmade because of coments received that indicated this
woul d nmean retroactive applicability of a statute. The current
date is the date of passage of sB 401. No consensus was reached
on this issue. '

On the m xing zone rul enaking process, |ssue 8, consensus
was reached with the recommendation that the subconm ttee does
uRderstand that there are two different processes being used by
t he DHES.

Consensus was reached on the recomendation of |ssue 9 that
t he DHES be commended for the manner in which it has proposed
these rules

In the subcomm ttee nmeeting, the notion for acceptance of
t he subcomm ttee recommendati ons was made by MR MARX, who is
allowed to vote in subcommttee actions.

SENATOR GROSFI ELD MOVED t hat the Council accept the
subcommi ttee recommendati ons that were consensus itens and t hat
t he Council make those recomendations tothe DHES in its
rul emaki ng process. Those consensus itens included in the notion
are 1(b), 2, 4, 6, and 8. The noti on PASSED.

SENATOR GROSFI ELD MOVED that |ssue 9 be recomended by the
full Council also. This would entail sending a letter to DHES
conmending it for the process used during this rul emaking
procedure. The notion PASSED

SENATOR YELLOWAIL said the Council strives to operate oOn a
consensus basis and he questioned whether notions and votes
shoul d be used on the remaining issues or did individual nenbers
wi sh to comment on their own.
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SENATCR DOMERTY said Issue 3 relating to m xi ng zones and
non-S|fgn| fi cance caused a great deal of discussion. The whole
I dea of nondegradation and the inpetus for the |egislation was
because of the increased nunbers of applications for exenption
for the nondegradati on statute.

Since the | egislation has noved t he ﬁeopl e who had been
applying for exenptions into a process, the state woul d have
control and woul d nai ntai n, ﬁr otect, and enhance the high quality
of Mntana's waters. Wth the adoption of the definition of non-
significance |ies the opportunity of a | oophole to be created.

If an applicant is deened to be non-significant, there is no need
to apply for a nondegradati on permt or exenption. The danger
with the issue of non-significance rises when the di scussion
turns to mxing zones.

SENATCR DOHERTY expressed his dislike for mxing zones.
However, they are legal at times. A mxi ng zone provi des an
opportunity to use dilution as a neans of disposing of a nmateri al
into water. In the mxi\rll\g zone, water quality standards can be
exceeded. He felt that en a mxing zone is needed, non-
si gni fi cance status does not aﬁpl y. If the water quality
standard nust be exceeded in the mxing zone, that'event shoul d
not be classified as non-significant. The definition of non-
significance is very significant and has the potential for
allowing a lot of pressure to be placed on the DHES to nmake t hat
det erm nati on.

- SENATCR DOHERTY said his lor oposal would be that within a
m xi ng zone in which water quality standards woul d be exceeded
that on its face is not a non-significant event.

SENATCR GRCSFI ELD asked how many of the all owed m xi ng zones
woul d exceed water quality standards. MR PILCHER said there
obvi ously woul d be sone where t he concentration woul d exceed
water quality standards for a short tine, but sone would not go
above the standards but woul d degrade the water to sone degree.
He felt the idea was worth pursuing as mddl e ground.

SENATCR GRCSFI ELD asked if septic systens exceed wat er
quality standards. MR PILCHER said it would have to be
determned on a case-by-case basis. In nmany areas of Montana the
nitrate levels are up for a variety of reasons, so a septic tank
and drain field at one of those |ocations could push the
concentration over the acceptabl e | evels.

SENATCR GRCBFI ELD sai d everyone seens to have an intuitive
sense of what is non significance and what is significant. He
rai sed the exanples of cattle crossing the creek, a fishernan
wal King up a streamcreating nmXxing zones with every step, or
septic systens. He was concerned about triggering activities
shoul d be consi dered non-significant.
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MR TOLLEFSON felt the di scussion was hanpered by | ack of
know edge of what the rules for nixing zones will say. He said
nost of the questions puzzling the council will probably be
answer ed when t hose rul es are addressed.

SENATOR DOHERTY sai d .the exanpl e of septic tanks was a very
bad exanpl e because they are defined as non-significant and
m xi ng zones woul d be anything that is not defined as non-
significant. Under rule 8(g) donmestic sewage treatnent systens
are automatically non-signi?icant changes in water quality. He
said his attenpt is to address those mxing zones that woul d be
significant.

REP. ORR said he is concerned about both (f) and (g) because
although it does say that they are non-significant, if the
desi gnat ed m xi ng zone does not exceed 5 parts per mllion. |In
subsection (f), the figure used is 2.5 parts per mllion of
nitrogen. Federal regulations allow 10 mlligrans per liter for
babi es and 20 for adults. Those figures were arrived at using a
zero risk basis. Through what is terned best professional data,
DHES has seen fit to use 2.5 and 5. Those figures can nove
activities fromnon-significant to significant. REP. ORR felt
those figures are so lowthat a |lot of 'septictanks could be
pushed into the significant |evel

SENATOR YELLOMAI L asked howthis relates to m xi ng zones in
general. He said if the levels get high, the activities becone
significant. REP. ORR said that will happen only because the
standards have been arbitrarily set too |ow

MR PILCHER said in many cases even a mnor action |ike the
fi sherman wadi ng upstreamcoul d cause the surface water standards
t o be exceeded.

SENATOR YELLOWMAI L said there are serious m xi ng zones and
t hen not serious m xing zones. There are mxing zones that wil |
be identified by the rules as they pertain to some source of
effluent. He said the rul es would not address those m xi ng zones
that are consi dered non-significant, but the major m xi ng zones
woul d be addressed. ' MR PI LCHER agr eed.

SENATCOR DOHERTY said i n answer to the concerns rai sed by
REP. ORR, he hoped the departnent could scientifically defend the
nunber s used.

MR KAKUK said a proposed recomrendation could read that the
DHES shoul d anal yze the potential for restricting the
classification as non-significant of m xing zones to only m xi ng
zones where t he standards are not higher, specifically not
I ncluding any other activities identified as non-significant in
Rule VI1 or Rule M11. The recomendati on woul d be asking t he
DHES t o anal yze the potential for the stricter classification of
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m Xi ng zones as non-significanceto only those that do not
viol ate standards and do not invol ve any specific activities
identified already as non-significant in the rules.

SENATCR YELLOAMTAI L said the principal involved is to just
ask the departnent to exam ne that question and to not nake as
specific a recommendati on as discussed at the subcomm ttee
meeting. SENATOR DOHERTY sai d that would be right and if the
depart ment would .use a good faith effort and prove the idea wl |
not work, he woul d accept it.

MR NOBLE said he was unconfortabl e with nmaki ng a deci si on
now because he is not on that subcommttee and did not feel he
had as nmuch informati on as he needed. He thought the
subcomm ttee shoul d address the issue again at its next neeting
and bring nmore information back to the full Council.

SENATCR YELLOMAI L said tinme has becone a probl em because
the rul emaki ng process will probably be over before the next
subcomm tt ee neeti ng.

M5, SOW GNEY sai d sone type of clari
m xi ng zones because t here has been very |
the public to use.

fication, fromDHES on
ittle information for

_ REP. ORR asked if the discussion neant that if an activity
Is non-significant in the rules, the notion would not apply.
SENATOR DOHERTY sai d t hat was t he case.

REP. ORR reiterated his concern about the [ evel at which the
standards have been set in the rul es because so many activities
w |l then be deened significant. In the case of septic tanks, it
woul d add $3,000 to the cost of construction of a house or in an
exi sting systemit would take $3,000 to do a sand filter. He
felt the subcomm ttee cane up with no consensus for a reason.

SENATOR GROSFI ELD asked for a departnent explanation of the
risk factor. M PILCHER sai d departnent personnel have
struggled with the rates. The issue at hand i s nondegradati on
which is intended to mnimze adverse changes to water quality
versus t hose standards that are established to provide public
heal th protection. Some would argue that degradation is allowed
up to that level required by the standards, but the Water Quality
Act states that only the BHES can provide an exenption to all ow
degradati on except 1 n cases of m xing zones. The whol e reason
for nondegradationis to mnimze any activity that degrades the
water. MR PILCHER sai d sonme woul d argue that the standards are
arbitrary as are nost standards that are inposed in regul ations.

MR TOLLEFSON sai d anot her issue di scussed by the

subcomm ttee w t hout reaching consensus was cumnul ative inpacts.
One of the concerns relating to the 2.5 standard was t hat of

A-54



cunul ative inpacts of activities. These issues point to the need
of a statew de nonitoring plan that woul d provide the information
necessary to address inpacts and nake t he deci si ons easi er.

SENATCR YELLOMAI L suggested that the subconm ttee devel op
sone language- for a general policy statenment regarding cunul ative
I npacts and a nonitoring plan.

- SENATCR YELLOMAI L sai d there has been a good di scussi on of
t he i ssues and thanked t he departnent for its help. ' Hesuggested
that the Council nove on with its agenda.

MR Pl LCHER said t he DHES does not necessarily have to have
a formal recommendation fromthe Council to go back and revisit
the area of mxing zones. Wth a11 of the discussion over the
two- day period, he said the subject will be exam ned again.

MR EVERTS introduced DR JEFF JacoBseN of the MSU Extension
Servi ce and GECRGE ALGARD of the Montana Departnent of
Agricul ture who briefed the Council on the process used to
devel op t he managenent plan.

. M5. SCHM DT said this itemappears on the agenda because of
previous Council involvenent with a ground water nanagenent. stud
during which | egislative recomrendati ons were nmade by t he Counci
for inproving the managenent of agricultural practices and ground
wat er protection. )

MR ALGARD said the EPA in 1986 issued t he national ground
water strategy. The Montana Legislature acted in 1989 passed the
Mont ana Agricul tural Chem cal Gound Water Protection Act for the
department to use. 1t was specifically intended to provide
ground water protection, especially drinking water, from
agricultural chemcals and the act specifies pesticides and
fertilizers. Several state aﬂenci es are responsi bl e for
providing prograns that will help prevent the entr?/ of ag
chemcals into ground water and at the sane tine all ow ng the
proper use of those chem cals that are val uabl e and necessary
tool for the industry. See Exhibit 11.

MR ALGARD said t he general managenent plan i s a document
which will provide informationto the general public and all
interested parties on how Montana i ntends to protect its ground
water in the future and what is presently happening. He said it
I s an educational plan that will provide assistance to
aggli cultural producers, pesticide users, and to the general
publ i c.

Wil e there are other prograns dealing with ground water in
the state, this planrelates specifically to pesticides and
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APPENDIX 7

REP. COCCHIARELLA stressed the importance of conducting the
business of the EQC in a bipartisan way and pledged to work for
and with the consensus building process.

SENATOR GROSHELD said he would prefer to use a system of
voting that relied on an X or O for each candidate rather than
having a handwritten name on a ballot. He felt It was a more
appropriate manner of voting.

REP. BIRD agreed with SENATOR GROSFIELD.

SFNATOR DOHERTY said a vote for MR NOBLE would be by use of
an X and a vote for REP. COCCHIARELLA would be an 0. He asked
FNATOR WELDON and REP. KNOX to collect and count the ballots.

The result of the election as announced by REP. KNOX was the
election of MR. NOBLE as Chairman.

Nominations were then opened for. .election of a Vice Chair.
INATOR GROSHELD nominated REP. COCCHIARELLA. REP. BIRD
nominated SENATOR DOHERTY.

FNATOR DOHERTY thanked REP. BIRD for the nomination but
declined because he felt the Vice Chair should be a House member.

The nominations were closed and a unanimous ballot was cast
for. REP. COCCHIARELLA.

Special Session Actions and Legislature

MS SCHMIDT said the two bills relating to legislative
reorganization failed during the special session. However, the
legislative agency directors will meet a few times over the next
few months to work on alternative proposals to be submitted to
the 1995 Legislature. The EQC staff has been meeting to evaluate’
the requirements that have been assigned under Montana statute in
an attempt to assess whether the staff is doing its job most
efficiently and what could be done differently.

MR. KAKUK used Exhibit 1 to brief the council on bills
passed and failed during the special session.

SIR 29 NONDEGRADATION STUDY - MITIGATION PANE. DISCUSSION

MR. KAKUK used Exhibit 2 to introduce the SIJR 29 panelists.

BOB ROBINSON, Director, DHES said SIJR 29 requested that the
EQC look at the mitigation issue as it relates to nondegradation.
The resolution reflected real concerns regarding the effects of
B 401. Only one of the 10 issues identified in SIR 29 iS really
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prospective or in anticipation of future I egislationor rules and
that issue is mtigation.

MR ROBI NSON sai d he woul d take nost of the credit or blane
for the issue being raised in the 1993 regul ar session, but he
al so said he agreed with Ji mJensen who said before the session
that the goal was to see inprovenent in Montana’s overall water
quality. Effective enforcenent of the Water Quality Act
i ncl uding SB 401 should take care of water quality in the future,
but there are existing problens where there is no viable
resgonsible party. Abandoned m nes are a good exanple of this
problem MR ROBINSON said his idea was to link the
authori zation to degrade with mtigation. This would inpact the
soci al and econom ¢ anal ysi s i n nondegradati on deci sions. The
cost of no discharge may nmake the project infeasible, but a
portion of that cost, applied to other existing problens, could
make a positive difference in overall water quality and still
allowfor the project to proceed. It would not have to be
anot her project of the same nature.

MR ROBI NSON noted that'industry does not want to be held
host age using mtigation and the public interest groups do not
want to see mtigation as a way of buying an authorization to
degrade. These 1ssues should be addressed by the EQC,  her
i ssues that shoul d be addressed include where the mtigation
shoul d be applied, and whet her conpani es are responsi ble after
mtigation under other |aws such as CERCLA

SENATCR GRCSFI ELD asked if MR ROBI NSON was proposi ng any
changes in statute regarding the use of mtigation in
nondegr adat i on deci si ons.

MR ROBI NSON sai d not hi ng was bein% proposed by the DHES at
this point and he felt the EQC was the best place to begin a

di scussion on the mtigation issue. He believes the idea has
sone nerit.

JOHN wWARDELL, Director, US EPA Montana O fice, updated the
Council on current EPA practices involving air quality
mtigation. M WARDELL said tradeoffs, offsets or transfers are
occurring, for exanple, in Billings regardi ng so2 issues. There
is no nore roomleft for additional so2 emissionin Billings. A
conpany, BA, wanted to begin operations in Billings but could
not w thout sonme other em ssions being reduced. Exxon agreed to
reduce its emssions to allowBd to proceed. so2 levels in
Billings are still in violation of federal levels and the EPA is
drafting a response. |If an area is not in conpliance with
federal standards, one of the issues EPA nust consider is
{equ:ring offsets on a 2:1 ratio to reduce overall pollution

evel s.
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MR WARDELL al so said the acid rain programunder the
federal dean Ar Act 1990 anendnents uses a narket based
approach that provides incentives and fl exi bl e market oriented
prograns. The responsibility for conpliance is transferredto
the industry fromthe EPA. EPA handl es the accounting, |like a
bank account, and the industry decides howto use the credits and
debits. The overall goal is to reduce the acid rain em ssions by
50 percent. If a conpany emts |less pollution than it is
authorized, it nay sell theright to emt those pollutants to
anot her conpany. This provides an incentive to emit |ess.

- REP. BIRD asked how an incentive to reduce emssions is
achi eved under this approach

M. WARDELL said that any tine a conpany can do better than
required it can nake nore noney by selling the pollution credit.

~ REP. BIRD asked if the state is paying people to reduce
their em ssions.

MR WARDELL sai d he thought that was correct and that was
probabl y good business. . The alternative is to regulate on a
command and control basis. This would provide | ess incentive for
cl eani ng up probl ens.

SENATCR GRCSFI ELD asked if the federal governnent was
pl anni ng on incorporating the nmarket based approach into the
d ean Water Act.

MR WARDELL sai d he had not heard of any plans to expand the
program He had heard of concerns with the I ncentive programin
that if Billings, for exanple, is belowthe federal standard,
i.e. has better air than required, it may draw in nore industry.
The EPA will have to wait and see but the sane sort of market
based regul atory franmework coul d be devel oped for water and

hazar dous wast e prograns.

SENATOR DOHERTY asked if any other states had devel oped this
type of approach for water. M WARDELL said he had not heard of
any.

STEVE G LBERT, president, oea Research, said he had been
wor ki ng wi t h bi ol ogi cal baseline studies for over 20 years and.
specifically wwth mning studies for 15 years. He has
i nventoried thousands of mles of streans for both point and non-
poi nt pol | ution sources, both before and after probl ens had
devel oped.

MR G LBERT said mtigation is defined as abatenent or
dimnution of a problem Alternative mtigation as being
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di scussed by the panel does not fit withinthis definition. It
Is not possibleto mtigate a pollution problemthat does not yet
exist. Additionally, not every degradation i n'Pact can be
mtigated. Protecting a resource 1 n exchange tor degradation in
another area is not mtigation. He said that, for exanple,

wet | ands mtigation through wetl ands creation in another area is

I nappropriate. MR G LBERT said that it is easier to not degrade
than to nitigate a resulting problem Mtigationis a band aid
solution and therefore not really a solution at all.

BRUCE PARKER, Environnental Director, Beal Mountain M ni ng,
said site specific reviewis inportant and a mtigation
reguirenent shoul d not be used as a club by agencies over the
I ndustry in order to %et a permt. He said his conpany had

uestions regarding the use of mtigation in nondegradation
ecisions. For exanple, who would set up long termclean up
?oals and woul d the 1 ndustry have the long termresponsibilities

ol lowi ng cl ean up. He al so questioned what industries other
than mning would be required to mtigate in order to get a
nondegr adat i on aut hori zati on.

SENATCOR GROSFI ELD asked if any mtigati on was now occurring
at Beal Mountain. MR PARKER said yes that there were run off
di versions t o address nonpoi nt sedi nent probl ens.

SENATOR GRCSFI ELD asked if the probl emwas one caused by
Beal Mountain. MR PARKER said no, it was an historic problem

- SENATOR GRCSFI ELD asked if Beal Mountain was required to
mtigate inits permt.

MR PARKER said sonme mtigation is specified in the permt
and other mtigation is just good managenent.

SENATCR Bl ANCH asked V\:h?/ the industry would not be wlling
to accept the long termliability for a site if they have been
allowed to degrade in exchange for cleaning up that site.

MR PARKER said it woul d depend on t he specific clean up
site. Sone abandoned mne sites are very difficult to adequately
clean up. Gher mtigation such as replacing an exi sting water
delivery systemwoul d be | ess problemati c.

SENATCOR DCHERTY asked if Beal Muntain has a nondegradati on
authori zation. MR PARKER sai d his operation does not degrade
the water resources and therefore does not need an exenption or
aut hori zati on.

SENATOR DOHERTY expressed surprise at the fact that Beal

Mountain M ning coul d profitably operate without degrading the
wat er resource and al so provide inproved wildlife habitat. He
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asked what they were doing right that other companies were not
doing.

TAD DALE, Pegasus Gold, said he had worked at Beal Mountain
and that most mitigation measures are common sense. However,
Beal Mountain was against the wall with its nondegradation
mitigation measures. He noted that degradation does not
necessarily equal harm t o a stream. Nondegradation must be
reasonably applied to everyone.

MR TOLLEFSON asked if considering mitigation was
appropriate when looking at nondegradation authorization
decisions.

MR DALE said that mitigation should be considered but not
required. 1t must depend on the specifics of the site and the
operation.

TED DONEY, private attorney, Helena, said when he was the
Director and Chief Legal Counsel with the DNRC they used
mitigation under the Major Facility Siting Act even though there
is no statutory authority regarding mitigation. He said he
represents the BGI project in Billings and he was involved in
mitigation in that situation.. The BGI mitigation will reduce
overall so2 by 5 percent in Billings. He said he also has been
involved in wetlands mitigation recently.

MR. DONEY agreed with MR. G LBERT as to the need to define
mitigation. There are apparently two major definitions of the
term mitigation. One definition is when there is an actual
reduction of impacts of a proposed project and it is commonly
called mitigation. The second definition is the off site
mitigation of an existing problem. These definitions may both be
applicable in a specific situation but this panel discussion
appeared to center on the second definition.

MR DONEY said NEPA recognizes mitigation as a tool and has
since 1972. Also, the federal Clean Water Act wetlands sections
do not mention mitigation under section 404 and yet federal
agencies routinely require mitigation in wetlands issues.

Federal courts have said cwA penalty sections authorize agencies
to require mitigation. MEPA does not authorize mitigation but
MEPA rules authorize the use of mitigation under the first
definition. However, these rules also could be interpreted to
include authorization under definition two. DHES has required
mitigation under contract. This is mitigation that has nothing
to do with the permits under decision. MR DONEY said the
reality is that the DHES can already use mitigation in
nondegradation decisions. A developer could include off site
mitigation to show DHES that important social and economic
benefits would occur if the permit is granted.
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MR. DONEY said he was in favor of mitigation in general but
it was important to keep in mind the overall goal. If mitigation
enhances the achievement of the goal, then the state should
engage in mitigation. MR DONEY said the state should utilize a
sequencing framework as used in federal wetlands issues in these
decisions. First, degradation should be avoided if possible. |If
not possible, the degradation should be minimized, and the | ast
alternative is to discuss mitigation. He said it was important
to focus on a "functional" replacement of a degraded resource.

MR. DONEY said the location of mitigation varies widely but
it is usually located in the same watershed as the project. Hw
watershed is defined remains a question. MR DONEY said that
mitigation banking has also been used. He said he would prefer
keeping mitigation on the same resource and requiring actual on
the ground impacts because this would make it easier to deal
with. MR DONEY said that mitigation should not be required as a
condition to get a permit but considered by the agency in
consultation with the developer.

MR. DONEY said he did not feel the issue of mitigation
enforcement was too important. Developers want to complete their
projects, and the mitigation measures are included in the permit
or under contract. He said there are some potential liability
problems by a developer cleaning up existing problems. Superfund
Oor CERCLA sites should probably be avoided. However, the
developer could put money into a fund to clean up CERCLA sites by
the state. There is no question that if a developer agrees to
clean up an existing site as part of a permit or under contract,
that developer would be responsible for getting the job done.

SFNATOR GROSFIELD asked if the last two steps MR DONEY
outlined as sequencing, minimizing, and mitigation were mutually
exclusive. MR DONEY said they could be but usually 1t was some
combination of minimizing and mitigation.

FNATOR DOHERTY asked if anyone ever decides that the
impacts of a proposed project, even with minimization and
mitigation, as such that the project should be prohibited and
does mitigation work for all situations.

MR. DONEY said he agreed with the other panelists that there
are situations where mitigation is not going to work. The US
Amy Corps OF Engineers has denied wetland permits even with
mitigation. The EPA has also vetoed US Amy COE permits. The
ability to deny a permit even with proposed mitigation should be
retained by the agency.

MR. DALE asked if there were any examples of where
mitigation would not work but the permit was granted anyway. MR
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DONEY sai d there were projects where planned mtigation did not
wor K.

MR G LBERT said the discussion of functional wetlands
repl acenent requirenment did not address howthe function of a
wet | ands was neasured. He said he had never seen any truly
functional wetland replacenents artificially created i n Mntana.

SENATCR BI ANCHI asked if Mntana should require nore than a
neutral inpact through mtigation. 1In other words, should
Mont ana require an overall benefit to the resource as a result of
the mtigation.

MR DONEY said he personally woul d not object to that
requirenent, but in general it should be |eft to agency
di scretion on a site specific basis.

TOM FRANCE, National WIdlife Federation attorney, said he
appreci ated the di scussion, but he thought it was inportant to
focus the di scussi on on nondegradati on and t he protection of
high-quality waters. It nust be stated that the overall goal of
Montana’s Water Quality Act and nondegradation is to protect
existing high quality water. This nmust be noted first before it
i's possible to discuss mtigation. The Federation did not
support SB 401 because it felt the Legislature had | ost sight of
this inportant overall goal.

MR FRANCE sai d one of the problens with SB 401 was that it
was | argely a hypot hetical di scussi on because t he DHES had never
real |y 1 npl ement ed t he nondegradati on provi si ons under the old
law Until there are sone data on what the inpacts of a strict
nondegradati on policy are, any talk of mtigation wl| continue
to be hypothetical. M FRANCE said that cumul ative inpacts of
mtigation nust al so be considered and this has been a
significant problemwi th wetland mtigation and will al so renmain
a problemw th septic systens in subdivisions.

MR FRANCE said it has been technol ogi cal inprovenents t hat
have al | oned the mning industry to profitably mne today’s ore
bodi es. This sane advanced technol ogy shoul d al so be used to
nmake sure it is done without degrading the water resource. He
said that any mtigation used in conjunctionwth a permt 'should
be required to be conpl eted before the permt is granted or under
a strict tinme schedule to ensure that the mtigation is
conpl et ed.

MR FRANCE said any work on niti%ation needs to recogni ze
the inplicit value of maintaining high quality water and pl ace a
hi gh cost on any proposal to degrade those waters. He said he
agrees with MR DONEY regarding the | ocation of proposed
mtigation in the sane watershed as the proposed project. He
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suggested a sliding scale requiring additional mtigation for
out-of -basin mtigation proposals. MR FRANCE said that the best
pl ace for mtigation enforcenent would be to include it as part
of the permit conditions. This would allowfor citizen
enforcenment of the mtigation

JOHN MARSDEN, Phel ps Dodge M ning, asked if MR FRANCE neant
a reduction in nutrient |oading when he used the termmtigation.

MR. FRANCE said it was easier to think about mtigationin
terns of acres of habitat but wth water quality it was difficult
to think about the exact formula that an agency woul d use to
determ ne what a fair trade would be. This is another reason why
he believes that mtigation and water quality is problematic.

MR MARSDEN said that it nust be remenbered that a reduction
indifferent constituents did not automatically nean an i ncrease
in water quality.

JI MJENSEN, Montana Environnmental |nformation Center, asked
If MR FRANCE knew of any existing water quality probl ens caused
by recent mning activity, where mtigation had not been applied
and where the state may be left liable for clean up.

MR FRANCE said the DHES had testified before the EQC a few
years ago that every mne in Mntana had violated water quality
standards at sone point. He said there may now be an exanpl e of
a mne that has not had water quality problens but the industry
certainly has had its share of on-gol ng probl ens.

MR G LBERT said water quality could not be | ooked at out of
context. The water body nust be |ooked at in terns of what that
wat er body does and what its function is.

DR ABE HORPESTAD, DHES, Water quality Bureau, agreed that
the termmtigation needs to be clearly defined. bjectives of
the state Water Quality Act are to protect, nmaintain, and inprove
water quality. A straight neutral goal in mtigation would

mai ntain but not inprove water quality. SB 401 requires best
treatnent in place before even considering mtigationor a
nondegr adati on aut hori zation. |t seens clear that mtigation can

now be consi dered by the DHES t hrough t he soci al and econom c
anal ysis required under SB 401. This is simlar to the total
maxi mumdaily | oads and waste | oad al l ocations that are nmandat ed
by the federal governnent where standards are bei ng viol at ed.

DR HORPESTAD sai d he does not know exactly how t hese prograns
woul d work in Montana. He said that to himto mtigate neans to
restore.

REP. Bl RD asked DON ALLEN, Montana Wod Products
Associ ation, about mtigation and the tinber industry.
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MR ALLEN sai d under the current nondegradation statute and
proposed rul es the tinber industry is exenpted fromthe
nondegradation provision if it uses the established tinber Best
Managenent Practices. This would fit under MR DONEY's
di scussion of mnimzation. Additionally, the Streanside
Managenent Zone | aw has built-in mtigation requirenents.

MR NOBLE asked DR HORPESTAD to update t he Council on the
nondegr adati on rul e adopti on process.

DR HORPESTAD said that over 125 witten comments were
received with over 400 di screte comments on the rules.
Additionally, 235 pages of witten transcript fromthe rules
hearing itself needs to be reviewed. One result of the comments
is that the DHES is preparing mxing zone rules and a draft
shoul d be out the first week of February. These m xing zone
rules will be before the BHES at its March nmeeting in addition to
changes to the nondegradati on rul es and t he acconpanyi ng WXB7
list. The major change to this docunent will be a new category
for standards that are | ess than the achi evabl e or practi cal
neasuring | evel .

DR HORPESTAD said that witten responses to t he comments,
as requi red under the Montana Adm nistrative Procedures Act, will
be conpl eted by the mddle of February and the BHES will be abl e
to act, if it chooses to do so, at a special neeting in April.
DR HCORPESTAD suggested that the EQC wait to conplete its
anal ysis of the mtigation issue until the rules are adopted and
t he DHES has had a chance to inplenent the policy. If there are
probl ens with the process involving mtigation, the EQC could
| ook at the | aw at that point.

MB. SOW GNEY asked if the DHES had nade any policy
decisions on the mtigation issues discussed by the panelists.
For exanpl e, when would mtigation be used.

DR HORPESTAD said no and the DHES had not defi ned
mtigation either.

MB. SOW GNEY asked if DR HORPESTAD was asking the EQCto
allowthe DHES to utilize mtigation wthout any gui dance on
t hese i ssues.

_ DR HORPESTAD sai d yes because he thought the authority was
i ncl uded under the social and econom c anal ysis to consi der
mtigation on a voluntary basis.

MR TOLLEFSON asked if DR HORPESTAD t hought the Joi nt
EQC/WPC Subconm ttee shoul d | ook at the issue.
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DR HORPESTAD said he thought it would be best to wait until
the rules are adopted and the policy is inplenented.

MR JENSEN noted that MR ROBINSON had of fered to prepare an
econom ¢ anal ysi s of the nondegradationrules for the BHES

DR HORPESTAD said that was correct but the details of the
proposal are uncl ear.

M5, SOW GNEY asked if the DHES received a | ot of conments
onthe mtigationissue. DR HORPESTAD said he did not renenber
%etti ng any comments regarding the issue. However, that may be

ecause mtigation was not nmentioned in the rules.

MR DONEY said he al so had sonme questions regardi ng MR
ROBINSON‘s offer to prepare an econom c anal ysis of the
nondegradation rules and its effect under MAPA.

_ SENATCR DCHERTY asked if anyone was going to anal yze the
i mpacts of water quality degradation on public health. Adverse
I mpacts to public health al so had econom c i npacts.

SENATCR GRCSFI ELD asked if this discussion could be
continued later in the neeting with DI RECTCR ROBINSON i n
attendance. The Council agreed.

DENNI S OLSON asked if nondegradation mtigation would be
part of the permt and enforceable.

DR HORPESTAD said any required mtigation woul d be part of
the authorization. |If a persondid not live upto any part of
t he aut horization condition, they were in violation of the Water
Quality Act.

SENATCOR GRCSFI ELD asked how t he DHES was i npl enenting t he
nondegr adati on provi si on w thout rules.

DR HORPESTAD said that was still a concern and the DHES was
doing the best it can by inplenenting the policy under the terns
Inthe statute.

SENATCR GROSFI ELD asked if the DHES was pl anning to have t he
m Xi ng zone rul es and the rest of the nondegradation rul es
adopted at the same time. DR HCORPESTAD said that was the plan.

MR JENSEN asked the EQC to discuss the BHES econom ¢
anal ysis issue with MR ROBINSON and informhimof the serious
I e?a | ssues involved with allow ng the BHES t 0 consi der
information that is not part of the formal cl osed hearing
t esti nony.
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MR NOBLE asked staff for a review of the issues di scussed
during the meeting.

MR XaxuUx said the issues seened to be centered around t he
following: definitions; the goal of mtigation; what shoul d be
mtigated; where should the mtigation take place; should the
DHES be all owed to consider or should it require mtigation;
should mtigation be required to be conpleted before the permt;
and, mtigation enforcemnent.

MR TOLLEFSON MOVED t hat the Joint EQc/WPC SIR 29
Subconm ttee conti nue the anal ysis of the above issues and any
other issues that arise and report back to the full EQCat its
next meeting.

MR NOBLE asked t he Subcomm tt ee Co- Chai rs Senat ors DOHERTY
and GRCSFI ELD f or comment on t he noti on.

SENATCR GRCSFI ELD sai d he did not have a problemw th the
Subcomm ttee | ooking at the issues in nore detail. If DR
HCORPESTAD was correct and sone issues were unripe for study, the
Subcogm' ttee could make that determ nation. SENATOR DOHERTY
agr eed.

" Thenoti on PASSED unani nousl y.

Wth MR RCBI NSON back in attendance, the question of
econom c i npact was again raised. MR ROBINSON expl ai ned t he
answer that had been given to a nenber of the Board of Health
regardi ng the econom c i npact of certain phases of the
nondegr adation rules. At the BHES neeting on January 21, Dr.
Schreffl er asked what the econom c i npact of inplenentation of
t he nondegradation rules would be. MR ROBINSON had told Dr.
Schreffler that departmnment personnel would attenpt to do sone
anal ysi s of the issue.

I n discussions with his staff follow ng the board neeti ng,
MR ROBINSON said the i ssue was how to provide that information
wi thout being in a position of giving additional information to
the BHES regarding the rul es and not havi ng public invol verent.

MR ROBINSON said the information will be used in answering
sone of the 413 questions asked of DHES concerning the rul es
because a nunber of those questions related to the econom c
inpacts. He said the information given will relate to costs
I npacti ng subdi vi si ons or individual |ots.

SENATCR GRCSFI ELD asked if this is the same informati on t hat
woul d have been gi ven out answering questions on the rul es. even
wi thout the question fromD. Schreffler. M ROBINSON sai d DHES
wi || have to do sone additional analysis to provide the answers
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to sonme of the questions received fromthe public and that
anal yses shoul d have been conducted anyway. The additional
anal ysi s of sonme of the public’s questions should provide the
additional information to the BHES.

MR TOLLEFSON asked whether it was i ncunbent upon the DHES
under MEPA to provide not only social and economc, but also
heal t h i npacts anal yses al so during the rul enaki ng process.

MR ROBINSON said MAPA is the act that gui des the departnent
i n the rul emaki ng process. The sane questions concerni ng soci al
and econom c inpacts could arise in a nmeeting with the
Admni strative Code Coomttee. Basically, the rules are
establ i shed to provide ?uidance in the inplenentation of the
statute. MEPA would definitely come into play if the department
was doi ng an envi ronnment al assessnent of a landfill or mne, but
|%3 RﬂBlNSON sai d MEPA does not apply to the actual issuance of
t he rul es.

MR TOLLEFSON said it appeared there is the potential for
increnental affects of the actions taken under the rules. MR
ROBINSON sai d t he nondegradation rules would all owthe
nonsi gni fi cant activities to continue. The significant
activities would trigger a nondegradati on anal ysi s and an
application that would have to go through a MEPA process.

As an explanation, MR EVERTS said each agency adopts its
own set of MEPA rules and the agencies can interpret those rul es
however they see fit until, or 1f, someone chal | enges t hem on
their interpretation. |f DHES feels MEPA does not apply to
rul emaking, that is their interpretation.

_ MR EVERTS sai d when traini ng agency personnel on MEPA
i npl enentation, it is the opinion of EQC staff that under rules
and statute rul emaki ng does trigger a MEPA review,

MR. SIHLER said statute al so says that |egislation triggers
MEPA revi ew.

SENATOR DOHERTY asked if the DHES woul d answer any questions
or provide any anal yses that should only be done in a public

hearing. MR ROBINSON reiterated that DHES personnel Is being
careful not to violate MAPA and woul d not give additi onal
I nfornmation when the public has not had a chance to respond. |If

t he departnent had done a full economc analysis of the

I npl enent ati on of nondegradati on as an i ndependent study, it
woul d have viol ated MAPA. MR. ROBINSON said the answers and
anal ysis will focus on questions fromindividuals relating to
speci fic issues.
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SENATCR DOHERTY sai d t he BHES nenbers had been recei ving
comment s about the econom c inpacts of the rules and that those
comment s shoul d be heard only during the hearings. SENATOR
DOHERTY said t he board shoul d have been advised to take into
consideration only comments received by it during the hearing
process. MR ROBINSON said that point was di scussed by t he board
at its neeting and the advice was given by counsel that the
menbers coul d not use information received in infornmal
conversations as part of their decisionnmaki ng process.

SJR 34 HAZARDOUS WASTE MANAGEMENT STUDY

MR SIHLER used Exhibits 3 and 4 to outline the work plan
used by the Hazardous Wast e Managenent Wrking Group and its
nmenber shi p.

MR TOLLEFSON noted that the working group had spent a
consi derabl e anount of tine on the issue and wording of a
definition of adequacy. He asked if progress was bei ng nade and
if those on the working group felt it could conplete its tasks.

MR NOBLE said Gerald Miell er had been at each neeting to
facilitate and nenbers of the working group were feeling
encouraged by the progress made to date. He said the group is
defining the adequacy of the current laws which is a large issue
for the study.

REG ONAL RENEWABLE ENERGY PRQJECT (RREP)

H LLARY HAYDEN, Northwest Conservation Act Coalition st aff
nmenber and coordi nator of the Regional Renewabl e Energy Proj ect,
used Exhibit 5 to brief the Council on the project. M5 HAYDEN
said the Coalition consists of environnental, consuner, and | ow
i ncone advocate groups and al so includes utilities and renewabl e
devel opers.

MB. HAYDEN said the project was developed in a proactive
manner rather than a reactive node. There were about 40 groups
involved in the devel opnment of the project. There were three
main goals for the RREP. The first was to educate t he
envi ronment al community about the current energy picture,
regi onal power planning, conservation, and renewabl e resources.
The second goal was to increase the conmmuni cati on anong t he
utility community, the devel oper comunity, and the environnent al
comunity. The third goal was to activate the comunity to get
nore involved in the decisions.

The project was nanaged b% t he Nort hwest Conservation Act
Coalition and coordinated in the states by one of the nenbers.
The chal l enge the group felt it needed to neet was to face the
indifference and, at tines, the active resistance of the
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APPENDIX 8

personal | y, and ot her subcommittee nenbers expressed their
appreciation for the efforts of DR HORPESTAD.

Mitigation Report
SENATOR GROSFI ELD used Exhibit 3 to explain subcommttee

di scussions and recommendations relating to mtigation issues.
Included in the mtigation issues is a definition of mtigation,
sco&e of mtigation, location of mtigation, enforcenent,

banki ng, and mandatory mti gation.

SENATCR GRCSFI ELD sai d the subcomm ttee agreed on t he
recommendations on the first five ,issuesthat It exam ned and
felt the subcormttee had finished with them However, the two
| ssues of mtigation banking and nandatory mtigati on have not
been resol ved.

MR KAKUX said there was one sub issue that shoul d have been
included in the draft report under nmandatory mtigati on and t hat
was what effect mtigation would have on a snall project
applicant. An exanple of small project would be septic systens.

SENATOR DOHERTY MOVED t hat the Council accept the first five
| ssues as recommended by the subcommttee in the draft report,
Exhibit 3. He said this would help the subcommttee because it
woul d not have to revisit those areas again. The second hal f of
SENATCOR DOHERTY’S MOTI ON was that issues six and seven and t he
smal | project concern stay with the subcommttee for nore
di scussi on.

The noti on PASSED.

MR NCBLE asked that the subcommttee al so further exam ne
the issue raised by MR TOLLEFSON on sel f determ nati on and non
signifl cant.

SENATCR GRCSFI ELD sai d the subcommittee has al so spent a
great deal of tinme on mxing zone rules in addition to t he
nondegradation. rules.

SENATCOR GRCSFI ELD sai d the subcomm ttee wanted to spend nore
time on possible categorical exclusions for'issueslike
conposting toilets or other technol ogically feasi bl e approaches
for di sposal of househol d wastes.

VWater Quality Act Enforcenent

MR NOBLE said the Council has discussed the topic of
enforcenent several tinmes relating to water quality and ot her
areas, including hazardous waste. Enforcenent issues are a
concern to every Council nenber.
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HELENA, MONTANA 59620
(406) 444-3742

Deborah B. Schmidt. Executive Director

GOV. MARC RACICOT HOUSE MEMBERS SENATE MEMBERS PUBLIC MEMBERS
Designated Representative Joann T. "Jody” Bird Steve Doherty Bob Boeh
Glenn Marx Vicki Cocchiarelle, Vice Chair Lorents Grosfield Jerry Noble. Chair
Dick Knox Dave Rye Jeanne-Marie Souvigney
Scott Orr Jeff Weldon Gregory Tollefson
May 6, 1994
TO: Environmental Quality Council

FROM: Joint EQC/WPC SR 29 Subcommittee Co-Chairs Senators Doherty and Grosfield

RE: Subcommittee Report -- Mitigation

At its January 28, 1994 meeting, the Environmental Quality Council directed the Joint
Subcommittee to complete a closer analysis of Study Issue 3. - Mitigation. The
Subcommittee has met twice to discuss this issue and makes the following recommendations
for full Council discussion. The Subcommittee thanks the DHES Water Quality Bureau and
members of the public for their participation and assistance.

The EQC identified specific sub-issues for analysis by the Subcommittee. These sub-issues,
followed by the Subcommittee recommendations, are presented below. The Subcommittee
offers these recommendation as policy guidelinesto be used by the DHES in processing
nondegradation authorization applications.

1. Mitigation Definition -- Should the term mitigation be defined? If so, by whom and
how?

Discussion -- The Subcommittee understands that the least degrading water quality
protection practice that is technologically, environmentally, and economically feasible is
required under the nondegradation statute. Therefore, for the purposes of Subcommittee
discussion, the term mitigation was not used to refer to anything that minimizes the
applicant's actual water quality degradation. For example, in a nondegradation authorization
application an industrial discharger proposes to discharge 10 ppm of chemical X, but then
determines that it is technologically, environmentally, and economically feasible to only
discharge 6 ppm. The reduction from 10 to 6 ppm is not mitigation because. under the
statute and the proposed rules the DHES mug limit the discharger to 6 ppm.
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The Subcommittee used the term mitigation to refer to non-project related activities
that impact not the technologically, environmentally, and economically feasibility
determination but rather activities that impact, i.e., improve, water quality. The benefit
from this mitigation is analyzed and weighed under the social and economic analysis required
under the statute and proposed rules.

Recommendation -- The Subcommittee understands and agrees with the DHES
concept of mitigation to be used in the nondegradation process. Additionally, the
Subcommitteereviewed and endorses the broad definition of mitigation found in the DHES
adopted modd MEPA rules. The Subcommittee does not believe it is necessary to define
mitigation in the nondegradation rules at this time.

2. Scope of Mitigation -- What should be considered under a mitigation policy? Should
the state consider mitigation to other resources or should it limit mitigation to the resource at
question?

Discussion -- The Subcommittee understands that the DHES must consider a broad
range of mitigation proposals under the nondegradation statute and proposed rules. For
example, an applicant proposing to discharge 10 ppm of Chemical X may wish to "tip the
balance" of the social and economic development analysis by agreeing to provide the local
government with a new fire truck. The DHES is required to consider the costs and benefits
of thefire truck in the socia and economic anaysis.

The Subcommittee does not want to limit DHES authority in this matter. However,
the subcommittee believes that, in general, if mitigation is proposed through the water quality
nondegradation process the mitigation should improve overall water quality.

Recommendation -- The Subcommittee recommends the DHES encourage proposed
mitigation that improves overall water quality.

3. L ocation of the Mitigation -- Should mitigation be limited to the same watershed as
the proposed project? Who will define "watershed" and how?

Discussion -- In addition to concerns noted above regarding mitigation proposals, the
DHES must also consider mitigation proposed anywhere in the state. The Subcommittee
discussed the potential problems regarding "sacrifice areas’ and the concept of state owned
water.

Again, the Subcommittee does not want to limit DHES authority in this matter.
However, the subcommittee believes that, in general, if mitigation is proposed through the
water quality nondegradation process the mitigation should be located in the geographical
area of the project.

Recommendation -- The Subcommittee recommends the DHES encourage proposed
mitigation that improves overall water quality in the area of the project.
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4, Mitigation Enforcement -- Who will enforce mitigation requirements and how?

Discussion -- The Subcommittee understands that if mitigation is to be effectively
used in the nondegradation process it must be enforceable.

Recommendation -- The Subcommittee recommends that if mitigation is proposed
and accepted through the nondegradation process the mitigation should be included the
authorization to degrade state waters. Therefore, noncompliance with the mitigation
provisions of the authorization could result in authorization or permit revocation.

5. Mitigation Timing -- Should mitigation be required to be completed before the'permit
or authorization is granted, or should there be a strict completion schedule?

Discussion -- The Subcommittee discussed lega and logistical problems of requiring
mitigation completion before an authorization is granted and decided that idea was
impractical. However, the Subcommittee believes that the DHES, the applicant, and the
public, should clearly understand what mitigation is expected and when.

Recommendation -- The Subcommittee recommends that if mitigation is proposed
and accepted a schedule for mitigation completion be developed through the nondegradation
application process. This mitigation schedule should be included as part of the authorization.
This would provide the DHES, the applicant, and the public, an opportunity to be involved
in schedule development and implementation.

6. Mitigation Banking -- Should the state establish an account where a nondegradation
applicant could contribute funds to be used for state-wide water quality improvement
projects.

Discussion -- This issue was not identified specifically by the EQC but arose out of
discussions regarding mitigation timing and scope. The Subcommitteeidentified the
following sub-issues regarding the concept of mitigation banking:

a. How would the DHES weigh or estimate the benefits of a contribution to the
mitigation bank if it does not know on what water quality project the funds will be spent?

b. Who will establish the water quality project priority list, and how?
c. When will MEPA compliance be achieved?
d. What are the liability issues for the contributor and the state?

e. What is the potential for abuse of the bank through both agency "extortion™" or
applicant "bribery"?

Recommendation -- The Subcommittee recommends that the EQC refer this issues
back to the Subcommittee for further study.
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7. Mandatory Mitieation -- Should the state, recognizing its constitutional and statutory
responsibility to improve water quality require a nondegradation applicant to perform
mitigation that improves the overall water quality in Montana?

Discussion -- This issue evolved from the EQC identified issues of mandatory
mitigation and mitigation goals, in other words, what should be the end result of Montana's
mitigation policy. The Subcommitteeidentified the following sub-issues regarding the
concept of mandatory mitigation:

a. How would the DHES evaluate mitigation proposals to ensure "overall
improvement” of Montana's water quality?

b. Should the requirement be parameter based? E.g., if the applicant proposes to
discharge 10 ppm chemical X, must it remove 11 ppm chemica X somewhere else?

¢. Understanding the constitutional provisions regarding degradation and a clean and
healthful environment, should this requirement be placed on all environmental permits.

d. How does the concept of mitigation banking relate to mandatory mitigation?

e. Are there potential legal problems regarding takings, due process, equity, or
liability issues?

f. Are there unique impacts to small project developers resulting from mandatory
mitigation?

Recommendation -- The Subcommittee recommends that the EQC refer this issues
back to the Subcommittee for further study.
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APPENDIX 9

SRSk

neur ol ogi cal systemand the brain stemwhich in turn cause ot her
adver se effects.

SENATOR GROSFI ELD said he would i ke to see the proposed
| egi sl ati on before the Council agreed to support it. MR NOBLE
asked MR HOANE to |l et the Council know when the legislationis
ready so time could be set aside to discuss it.

SIR 29 NONDEGRADATI ON STUDY

Proposed Rul es

DR ABE HORPESTAD sai d about 330 comment letters have been
recei ved and 130 have been reviewed. The comments revi ewed have
not been technical and nostly state either the rules are too
stringent or too lenient. He did not foresee any maj or changes
in concept that would result in those conments. However, there
have been some good comments regardi ng specific |anguage for
purposes of clarity. The schedul e still includes adoption of the
rules by the Board of Health in July.

MR MARX said Governor Racicot will receive a briefing from
the DHES staff on the status of the proposed rules as well as any
i deas the staff m ght have regarding those rules. This wll
provi de another opportunity for the Board of Health to obtain
nore information in an informal setting. He said it will be
structured with an opportunity for all inpacted parties and
i nterested persons to ask questions and offer suggestions, but is
intended to provide informationto the Governor on the rules.

SENATCR DOHERTY sai d during the rul emaki ng process the
recei pt of information by boards that regulate is a sensitive
issue. As a quasi-judicial board, it is inportant that the
nmenbers of the Board of Health remain inpartial and careful as to
how t hey recei ve infornation.

SENATOR GRCSFI ELD asked if it is bei n? called a hearing or a
briefing. MR Marx said it is a briefing for the benefit of the
Gover nor .

SENATOR GROSFI ELD said rul emaking is not a contested case
hearing and felt a briefing on the rules would be appropriate.

Subcomm tt ee Report

SENATCR GRCSFI ELD sai d t he Nondegradati on Subcomm ttee has
di scussed t he concept of cumul ative inpacts fromself
determ nations of nonsignificance. DHES is considering
aut horizing permtti ng entities to make determ nations of
significance. He said the majority of these self determnations
wi [l revol ve around categori cal exclusions which nearly al ways
i nvol ve sone type of permt. There will be a checkoff for a
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categorical exclusion on the permt by the agency issuing the
ermt. It is felt there are not many activities that wl|
I nvol ve sel f determ nations.

MR XaAxXUK said with the proposed change in | anguage in the
proposed rul es would require the state to nake a determ nation of
significance for anything it permts, reviews, or approves. The
only thing that |eaves for self determ nation of nonsignificance
will be for new or increased non point sources of pollution that
are not currently reviewed or apProved by the state. The four
maj or categories are changes in land use; tinber harvests on
private | ands; use of agricultural chemcals; and, |land farm ng
of sewage.

SENATOR GRCSFI ELD said after the explanation given by DR
HORPESTAD t 0 t he subcomm ttee regardi ng the proposed change there
was consensus to make no recommendation for further change.

The subcomm ttee did recogni ze the need for baseline data
relating to the self determ nation i ssue and ot her issues as
well. It is difficult for the state to know whether pollution is
i ncreasing or not because there is a |ack of baseline data.

MR TOLLEFSON said the |ack of adequate baseline information
on which to make many of the necessary judgenents is a glaring
flawin the entire process. That information should have been
acquired before the law went into effect. The issue of
cunul ative inpacts is still a problemand howto address it has
not been resol ved even though those inpacts are a potenti al
threat to Mntana's water quality in the future.

SENATOR GROSFI ELD said the subcommttee di scussed mtigation
banki ng, but did not reach a recommendati on consensus. There are
concerns regarding this concept including the possibility of an
agency using a mtigation banking programas extortion for
industry and others fear that applicants could use mtigation
banki ng as a neans of buying pollution. There is a concern that
the state could be left with nore pollution than there would be
If the concept was not used.

SENATCOR GROSFI ELD sai d t he subcommittee al so di scussed
whet her the state should require mandatory mtigation before a
nondegr adat i on wai ver woul d be granted because of the
constitutional and statutory | anguage. The idea woul d be that
there would be a net inprovenment of water quality. SENATOR
GROSFI ELD used Exhibit 5 to explain nandatory mitigation.

MR TOLLEFSON said if this concept were to be adopted, it
woul d i nvol ve a conpl ex process. However, he said it made sense
to himthat anyone who i s seeking the privilege of degrading the
high quality waters of the state should be fully willing to
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undertake in some way to contribute funds that woul d be dedi cated
to the inprovenent of water quality.

SENATCR GROSFI ELD said the neno (Exhibit 5) specifically
asks the public to comment on this subject. He wanted to hear
any comments before the Council decided anything on the topic.

DR HORPESTAD said the statenent in the neno relating to the
di fference between the cost of a proposed devel opnent with and
w t hout the nondegradation authorizationis extrenely difficult
t o determ ne.

SENATOR GRCSFI ELD said the idea is to determne what it
woul d cost and not what m ght be feasible.

DR HORPESTAD said it is fair to denmand paynent for
degradation, but it does not seemfair to assess those costs
agai nst only new people. He felt everybody contributes to
degradation is sonme manner and should be wlling to contribute to
correct the problens.

SENATCR BERNIE SWFT said these efforts are ai ned at
mtigating any problens with the' quality of water in Montana. He
said if thereis fulfillnent of a requirenent to mtigate bﬁ
anyone who applies for a permt on a project, there should be no
nore requirenents denmanded.

PEGGY TRENK, Western Environmental Trade Association, said
i ndustries know t hat seeki ng nondegradati on permts i s very
serious business. Wen the requirements under the | aw have been
net, there should not be an additional fee assessed.

CONNl E COLE, pegasus ol d, expressed concern that the state
is already having troubl e meeting requirenents of EPA approved
state water quality prograns, including the total daily maxi mum
| oad program Part of the problemis a lack of statew de
basel I ne water quality data. M. . COLE said nost of the
contributors to water quality pollution are non point sources.
She rai sed the question of whether mtigation banki ng woul d
?Ct ual ljy address where the greatest water quality inpacts are

ocat ed.

LCRNA FRANK, Mont ana Farm Bureau, agreed wth ﬁrevi ous
speakers. By the tinme an applicant has conpleted the steps
necgsgary to receive a pernmt, nore nitigation nmeasures are not
needed.

GARY LANGLEY, Montana M ni ng Associ ation, sai d what ever the
mtigation neasures are called, nore cost is being added t o doi ng
busi ness i n Montana for a mning or exploration conpany. The
mning industry in Montana conpetes on a world nmarket. This
nmeans Montana mnes are conpeting with mnes in other states and
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ot her countries. The nore costs added to doi ng busi ness neans
the mnes in Montana are | ess conpetitive. These added costs are
comng at a tinme when other countries are reducing their
royalties and nmaking their environmental |aws | ess restrictive in
order to attract American conpanies. The noney spent on
exploration in Montana in the past three or four years has gone
froms$35 mllion per year to less than $1 mllion now If the
state wants to encourage mning, it cannot devel op policies |ike
t he one proposed.

MR LANGLEY said mnes in Mntana go through a several year
process in order to acquire a permt. Wen a mne requests a
nondegr adati on wai ver, it is not asking to break the law nor is
It asking to break any water quality standards. The m neral
I ndustry al ready pays the Resource Indemnity Trust Tax which is
based on the mneral industry and supposed to be used to take
care of sone of the problens created by mning.

MR LANGLEY said Congress is considering a federal royalty
on hard-rock mning. |If the royalty is reasonabl e enough, the
industry will pay it and part of that noney will be dedicated to
mtigating past damage done by mning. If the royalty IS too
hi gh, the industry will not be able to pay it, and will go out of
busi ness. There will then not be any noney for that mtigation.

_ DON ALLEN, Mont ana Wod Products Associ ation, said other

I ndustries have problens simlar to those ®r. LANGLEY expressed
about mning. He said in terns of concept there is a lot of
merit, but actual applicationis difficult. The potential for
abuse is certainly real and could work both ways. The issues
shoul d be addressed during the permtting process.

MR ALLEN said there are potential |egal problens that could
be involved in the takings, due process, and equit% I ssues. He
felt it is clear in the Constitution proceedings that the
drafters were concerned about the issue of nondegradation and
that they knew there woul d probably have to be sone degradati on,
and therefore did not want to go too far.

MR, ALLEN suggested the council wait to see howthe rul es
work once they are in place. |If there is sonme opportunity for
mtigation to play a nore promnent role in the process, the
| ssue coul d be addressed agai n.

FLORENCE ORE, a nenber of the board of the Northern Pl ains
Resource Council who lives in Pony, used Exhibit 6 for her
test1 nony.

SENATCR GRCSFI ELD expressed concern with the concept of

mtigation after the requirenents of a permt have been net. He
said another termwould be to call it a water quality enhancenent
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tax. This is not a new concept because that is what the RIT tax
is.

) INATOR DCHERTY asked some of the industry representatives
IT they felt there is any way to make the concept work.

MS. TRENK said when the mitigation idea first came up during
the legislative session, it was discussed as part of the permit
process and discussed as an opportunity for an applicant as a
positive incentive. She said if mitigation can return to that
idea as an incentive, there would be some opportunity for its
use. However, the idea of mandatory mitigation is less
attractive.

MR ALLEN said it would be more acceptable if it was part of
the permitting process and not another step. This would provide
room for trade-offs and would maintain the highest possible water
quality standards.

MR. KAKUK said the voluntary mitigation measures that can be
proposed by an applicant for consideration by the department are
In the rules. The social impacts must be considered by the DHES
as proposed by the applicant.

MR TOLLESON said the fact is that the waters of the state
are being degraded. There will be more and more degradation, as
growth occurs around those areas that have water. Everyone
should be paying for the protection of the resource. Those who
stand to benefit economically from adding to the degradation
should be willing to some degree to maintain or improve water
quality.

'MR. NOBLE asked if the Council wished to continue to explore
the issue of mitigation or decide on another option.

REP. KNOX said the issue could be discussed forever, but
felt there are so many problems inherent with the concept that it
is not possible for the Council to arrive at consensus. The
issue was debated thoroughly in the last legislative session with
B 401.

- REP. KNOX MOVED that the council drop the issue of
mitigation.

REP. BIRD said both the issues of hazardous waste and
nondegradation were debated thoroughly in the legislative
session. She felt it 1S unnecessary to have a conference on the
hazardous waste issues or to continue discussion on mitigation
relating to nondegradation.

~ SNATOR GROSHHELD said the hazardous waste issues discussed
during the session were very specific. However, -in the
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di scussion of SB 401 the issues were general in nature. He
supported the notion and said the rules should be allowed to work
for awhile before nore di scussion on mtigation.

SENATOR DOHERTY said as a concept mitigation has sone
appeal. If there is consensus that the tinme for the issue is not
right, there is no reason to continue the discussion

However, SENATOR DOHERTY said there is an argunent to be
made that if the DHES i ncurs additional admnistrative costs as a
result of attenpting to issue a special permt, there is a
| egiti mte cost that shoul d be recovered.

The nmotion PASSED 7 - 3. REP. BIRD, REP. ORR SENATOR
DOHERTY, MR BOEH, SENATOR GROSFI ELD, MR NOBLE, and REP. KNOX
voted yes. M5 SOW GNEY, SENATOR WeLDON, and MR TOLLEFSON
vot ed no.

SENATOR GROSFI ELD sai d t he Nondegradati on Subconmm ttee has
conpleted its tasks as assigned in the work plan.

MR KAKUX said the constitutional issues relating to
nondegradation are still at issue, but that is a full Council
| ssue.

MONTANA ENVI RONVENTAL PALI CY ACT | MPLEMENTATI ON UPDATE =
ALTERNATI VE DEVEL OPMENT

MR EVERTS expl ained to the Council some of the alternatives
in the environnental revi ew process and sone of the issues that
agencies and the public are involved in. Alternatives have been
call ed the heart and soul of environnental review. The purpose
behi nd MEPA is to nmake i nfornmed decisions sothe inpacts are
known. One way to understand the inpacts is to exam ne
al ternatives.

Agencies are required to evaluate the no-action alternative
with a baseline to use to conpare several different scenarios
conplete wwth mtigation neasures to nake a project workabl e.
The deci si onmakers can utilize the information to nmake an
I nf or med deci si on on proceeding with a project and i n what
nmanner .

A reasonable alternative is one that is practical or
feasi bl e froma technol ogi cal or econom c standpoint and t he use
of basic common sense. Wen an agency i s devel opi ng
alternatives, it |ooks at the Purpose of ™MEPA and what is the
proposed action. This is devel oped by the agency wwth regard to
Its statutory obligations and nmandates. A reasonabl e alternative
I's one that should relate to the agency’'s m ssions and goals. It
al so nust address issues raised by the public that are
significant or relevant.
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APPENDIX 10

standpoint, failure to conply with the mtigation neasures coul d
I npact the permt.

The subcommittee does agree with DHES officials that the
nondegr adati on statute should be allowed to function for a while
before a ot of changes are nade. The subcommttee at this point
is not recommendi ng statutory changes and feels confortable with
guidelines or lettersto DHESwith its ideas relating to
mtigation.

SENATCR GROSFI ELD sai d the subcommittee iS in need of nore
di scussion on the mtigation issue and is not ready to nmake any
recommendations to the full Council. Questions need to be
addr essed about the economc feasibility of mtigation, whether
the applicant woul d devel op'the' mtigationplan, or whether the
DHES woul d develop a priority list for mtigati on neasures across
the state. The issue of voluntary versus mandatory mtigation
shoul d be discussed. There is a concern expressed by industry
about bei ng hel d hostage by nandat or?; mtigation and sone
envi ronmental groups are concerned that industry woul d purchase
pol | ution t hrough a vol untary approach.

~SENATOR GRCSFIELD said mtigationis not clearly or
SEECI fically authorized in the statutes for permtting. However,
the authority does cone through the MEPA nodel rul es that nost
agenci es have adopt ed.

MR KaKUK said there is |anguage i n the nondegradati on
section of the Water Quality Act that allows the agency to
bal ance soci al and econom c benefits. The departnent feels it is
that |anguage that gives it authority in excess of the Water
Quality Act and in addition to anythi ng under MEPA.

Mixing Zon |

DR ABE HORPESTAD sai d m xi ng zones were specifically
aut hori zed during the last legislative session. There were three
requirenents for the authorization of the mxing zone rules. EPA
I's al so working toward m xi ng zone inplenentati on. The m xi ng
zone requirenents as outlined in Exhibit 4 were devel oped usi ng
the three requirenents in Montana | aw and EPA’s suggest ed
gui delines. The EPA has authority over Montana’s programin
terns of approval of any permts that are witten. | of the
state’s water quality standards nust be satisfactory to the EPA

DR HORPESTAD said if anything is discharged into a water
body unl ess the body is identical, there will be an area where
m xi ng occurs. EPA has been concerned with the general
application of mxing zones because in the past the volune of the
di scharge and t he vol une of the receiving water has been conput ed
to the total volune and determ ned how much of a pollutant can be
i n the discharge without causing a violation of the 'standardsin
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the receiving water after nmixing. That concentration has been

i nposed as a discharge limtation in the permt and required the
pernmttee to nonitor the discharge to ensure conpliance with
that. Wile that is the sinple way to reach the anmount of

pol lutant, it does not necessarily protect aquatic life either in
t he m xing zone or that passing through the m xing zone. One of
the requirements in the EPA guidelines is the ability of aquatic
life to pass through a m xing zone. The EPA guidelines deal only
with surface water.

DR HORPESTAD sai d under the proposed rules a m xing zone
permt can only be acquired fromthe DHES and there are 12
condi tions under which a mxing zone will not be granted. There
are al so sone general considerations that will be used each tinme
a mxing zone permt is requested. The proposed rules by the
state deal with ground water in addition to surface water so they
are nore extensive than the EPA guidelines.

The draft rules had been sent to about 600 people and had
been noticed in eight newspapers. Only a few coments had been
received, but many are anticipated before the public hearing.

DR HORPESTAD said there could be significant econom c inpacts on
muni ci palities and industry because of these rules.

SENATOR CROSFI ELD asked what was currently happening to the
general nondegradation rules. DR HORPESTAD sai d about 135
witten comments had been received with 413 different concerns
identified. DHES staff is working through the comments and
sendi ng responses with about 350 sent so far. There is a 250-
page transcript fromthe hearing and staff is going through it to
address the oral conments fromthe hearing. There will be a cost
of $35 per page to publish the responses.

_ Agency personnel is working on the econom c analysis and
impacts of costs relating to septic systens and nuni ci pal sewer
treatnent and what the proposed rules will do in that area

MR TOLLEFSON asked if there is a reason for the difference
in the level of public involvenent inthe drafting of the two
sets of rules other than timng. DR HORPESTAD said the m xing
zone rules need to be done in conjunction with the nondegradation
rul es, but- that was not realized early enough in the process.

The two sets should have been done at the sane tinme, but there is
a lack of resources that al so prevented that from happeni ng.
Priorities have not been set for the staff because of the

exi sting vacancy of the position of Bureau Chief.

MR NOBLE asked if it will be difficult for subdivisions and
industry to conply with the rules. DR HORPESTAD said it
probably would not be difficult, but it will be expensive.
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SENATOR GROSFI ELD said the potential inpact of the m xing
zone rules on cities and towns could be significant and those
entities have not been represented at the subcommittee neetings.
The subcommittee nenbers felt it was inportant for DHES to hold a
meeting with representatives of |ocal government to discuss those
possi bl e inpacts.

SENATOR GROSFI ELD said t he subcomittee recomendati on was
that a letter be sent fromthe Council to the DHES asking that an
i nformati onal neeting with discharge permt holders, particularly
| ocal governnments, be held so they understand these inpacts.

SENATCOR GROSFI ELD said the m xing zone rules have many terns
that are not defined. The subcommi ttee recomendation to the
Council that it request the BHES t o consider including a
definition section in the rules.

MR NOBLE asked if the DHES woul d object to extending the
comment peri od.

BOB ROBI NSON, DHES Director, said the decision would have to
be made by the Board but an extension should not affect the final
deci si onmaki ng process.

MR TOLLEFSON said the Council should formally ask rather
t han suggest that the comment period be extended. He said the
i ssues are very conplex and people need nore time to understand
t hem

MR TOLLEFSON MOVED that the EQC formally request an
extension of the comment period on the proposed rules. The
nmot i on PASSED.

SENATOR GROSFI ELD MOVED that the full EQC reconmend to the
BHES that a definition section be added to the m xing zone rul es
and that the DHES hold an informational neeting for permt
di scharge hol ders. The notion PASSED

SENATOR GROSFI ELD asked if there are legal problems with the
BHES adopting one set of the proposed rules and not the other
set. DR HORPESTAD said it causes severe practical problens
because if there is not a working definition of mxing zones, it
would, impossible t 0 practically apply the nondegradation rules.

\0!/

MB. SOW GNEY said it is frustrating because the m xing zone
rul es have been an issue since the bill passed the Legislature.
Sonewhere in the departnent there was a decision to wait on the
m xi ng zone rules, but now DHES personnel say both sets of rules
shoul d have been done at the sanme tinme. The m xing zone rules
are conplicated and people do not understand them She was
concerned that both sets of rules were going to be adopted before
the m xing zone rul es had proper public scrutiny.
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DR HORPESTAD agreed with M SOW GNEY, but said there is a
| ack of resources in the bureau to do all of the work.

M5. SOW GNEY said if the mxing zone rul es are adopt ed
W t hout proper review, there will be even nore problens in the
future for the department to face. There is a question as to
whet her the m xi ng zone rul es process has conplied with the
Adm ni strative Procedures Act.

SENATCR WELDON asked how many permt hol ders woul d be
I nvol ved. DR HORPESTAD said there are about 350 surface water
di scharge permts and about 40 ground water permts. About 200
of those holders are on the mailing list that received copi es of
both the m xing zone rul es and t he nondegradati on rul es.

DHES Enf orcenent Acti on Report

MR KAKUK reviewed the EQc’s involvenent with the i ssue of
enforcenment of the Water Quality Act. He said it was addressed
under Issue 6 of the SIR29 Study P an. The issue was first
di scussed this interimat the Septenber 1993 EQC neeti ng,
specifically dealing with the pondera Col ony hog operati on.

The Council asked for specific information fromthe DHES
regardi ng Water Quality Act enforcenment and t he DHES responded at
the January neeting wth Exhibit 5 'MR xaxux said the
Legi sl ati ve Auditor was al so on the agenda because they were
currently conducting a performance audit of the Water Quality
Bureau. The auditor’s office was al so | ooki ng at enforcenent
under this audit.

MR ROBINSONreferred to Exhibit 5 and said there were
aﬁprOX|nater 2,000 violation reports recei ved by the DHES over
the last three years. About half, or 1189, had been fol |l owed u
by on-site inspections. He said he was surprised that only hal
had been inspected and said that staffing has a lot to do with
it. Additionally, sone reports are handl ed by other nmeans such
as county sanitarians and tel ephone contacts. He said he expects
the role of county sanitarians in DHES enforcenent actions to
increase in the future.

MR RCOBINSON, referring to question 4 of Exhibit 5, "who
deci des whether to follow up on a violation report", said the
first decision is usually at the enforcenent section |evel,
al though at times soneone higher up the chain may get the first
call and nmake a decisionto tollowup. Roughly 29 of the
reported violations have resulted in the conpletion of a
Violation Report Form(VRF). He said that to put that figure
I nto perspective, the enphasis withinthe DHES is on conpliance -
getting the people to understand they are in violation, getting
themto change their actions w thout ?oing to the enforcenent
step. Mst peopl e cooperate at that |evel although sone nore
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APPENDIX 11

--DRAFT--

EQC meeting 12120194
SJR 29 Water Quality Nondegradation Study
Panel Discussion -- Constitutional Issues

MR. KAKUK reviewed the SJR 29 Study and said that this was the final issue of the
study. The Council was not being asked to make a decision regarding the constitutional
issues involved with the new nondegradation policy. Rather the intent is to provide more
information for the Council members, other members of the legislature, and the public. He
said he had a number of bill drafts regarding the nondegradation issue so it was obvious
that this issue was not over.

MR. KAKUK introduced the panelists: Professor John Horwich, University of Montana
School of Law; Allen Joscelyn, private attorney in Helena, and Grant Parker, private
attorney in Missoula. He said that all the panelists had experience in the issue of water
quality in general and nondegradation in particular and had been involved in the issue
during the 1993 session.

PROFESSOR HORWICH said he would attempt to set the stage for the ensuing discussion
regarding the nondegradation policy and the constitution. He handed out and reviewed
Exhibit __, an excerpt from the state constitution and nondegradation statutory language
for reference.

Professor Horwich said the question presented is whether the new nondegradation policy
is consistent with the constitution. Questions not up for discussion today include: Are the
rules adopted by the BHES consistent with the statute? and; Does the state
nondegradation policy fulfill the requirements under the Clean Water Act as enforced by
EPA?

The first question regards self-execution. Does the constitution language at issue exhibit a
clear limitation on the legislature or does it impose a clear enactment in itself. If it does,
then that article is self-executing. If the language requires legislative action, then it does
not mean anything until the legislature acts.

For the most part the relevant constitutional sections at issue today are problematic. Itis
not clear whether they are self-executing or not. For example article 9 section 1 says the
legislature shall provide adequate remedies to prevent unreasonable depletion and
degradation of natural resources. Is this a limit or does it clearly impose a requirement.
Most constitutional scholars would say that this section does not give a citizen a right of
action against the legislature for not complying with it. It has moral authority and the
legislature should comply with it, but it would be difficult to make them doit. The
constitution could say that the legislature shall pass no law allowing degradation, as it
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does elsewhere, but it does not.

These are significant underlying questions Professor Horwich said. If the constitutional
provisions are not self-executing, them we could all go home. But let's assume that they
are self-executing for toady's discussion.

The Constitution says that the state shall maintain a clean and healthful environment. So
if the state allows for degradation that does not make a stream either unclean or
unhealthful then it could be argued that is OK under the Constitution.

The notes from the constitutional convention support a strict interpretation of the
language. Water degradation was to be prohibited. In fact the "environmental life support
system", which includes at least air, land, and water, may not be degraded. But natural
resources may be reasonably depleted or degraded. The constitutional drafters saw a
distinction between "natural resources" and the "environmental life support system".

Another issue involves what constitutes degradation. It is not self evident from the
constitution. It could mean that any increase in a parameter is degradation or it could
mean pollution that interferes with an existing use or that adversely affects human health
or the environment. Itis not clear from the constitution or the convention notes. He said
that the language referring to the legislature means to him that the legislature has some
discretion, within limits, in defining the term.

Given this brief discussion, is the new nondegradation policy consistent with the
constitution, again assuming that the language is self-executing. The statutory definition
of degradation takes the scientific approach and is probably OK even by excluding
nonsignificant activities from the term. The legislature probably has that authority.
However, the state also allows degradation of water if certain criteria are met. This
probably does not comply with the constitution. The constitution does not grant authority
to create a distinction between reasonable and unreasonable degradation for elements of
the environmental life support system. This is what the new nondegradation policy
actually does. This flies in the face of the clear prohibition of environmental life support
system degradation and is subject to constitutional challenge.

Mr. Parker said he has written a response in the Montana Law Review to Professor
Horwich's article published in the same issue. Mr. Parker read from the constitutional
convention notes, Exhibit __, saying that the drafters thought they had fixed the pollution
problems with the language in the constitution. He said that did not happen.

He agreed with Professor Horwich that the drafters drew a clear distinction between the
environmental life support system and natural resources. He said that the constitution
was clear that it means what it says and is self-executing. The drafters drew a line and
said no more degradation of the environmental life support system. It would be possible to
permit a subdivision as long as the overall environmental life support system was
improved. This was the preferred method of complying with the constitution.

Another approach, and the one taken by the 1993 legislature, was the definitional
approach. The legislature simply said that certain types of pollution were not degradation.
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He said he did not agree with that method and he was not sure what the courts would say
about it. He thought the legislature did not have that much discretion.

The drafters could have drawn a distinction between reasonable and unreasonable
degradation but they did not. They said no degradation of the environmental life support
system. Mr. Parker asked if a court in Montana would hold that the article 9 section 2
was self-executing. He thought they would because it was clear the drafters understood
that the language meant something.

Additionally, article 2 section 1 identifies certain inalienable rights. Most constitutional
scholars find these rights also to be self-executing.

Mr. Joscelyn said the focus of his involvement with the issue had not been on a
constitutional level, but on a project-by-project practical approach. This will influence his
presentation. He has to make an assumption that the old and new nondegradation policies
are constitutional. One of the reasons that he accepted the invitation was to learn more
about the constitutional issues from the other panelists.

He said that it appeared that all the panelists agreed that the constitutional language could
be interpreted to be an absolute prohibition on degradation of any kind to the
environmental life support system. He said that they could also all agree that there is no
way that society could reach that goal and still function. What does the language mean
then Mr. Joscelyn asked. None of the panelists can adequate or definitively answer that
question. Therefore, the question is how do we do the best we can with what we have.

Mr. Joscelyn said that the language the drafters should have used if they really meant
what they appeared to be saying should have said that no more people will be allowed into
Montana after that date. He said that what the framers tried to do was to set a very high
standard. But they also knew that the courts and the legislature would use common sense
in interpreting the terms. There really are no absolutes. The constitutional language,
when looked at under a microscope, is filled with jagged edges. There is no simple, easy
way to address all those issues.

Mr. Joscelyn said that the definition of degradation will change depending on the
viewpoint of a specific species. What is degradation to one is enhancement to another.
Whose viewpoint are you using to define degradation.

Constitutions give you guiding principals and must be interpreted using common sense.

MR. NOBLE opened the discussion to questions from the Council.

SENATOR DOHERTY asked if Mr. Joscelyn used the terms environmental life support
system and natural resource interchangeably or did Mr. Joscelyn see a difference.

Mr. Joscelyn said that they clearly were different and he agreed with Professor Horwich
on that point.

SENATOR DOHERTY asked Professor Horwich if the constitution said we could not

A-86



degrade the environmental life support system.
Professor Horwich said that was correct.

SENATOR DOHERTY asked if the legislature could define "degradation™, "environmental
life support system”, and "adequate remedy", in anyway it wanted.

Professor Horwich said that the legislature's discretion is somewhat constrained but if the
legislature does its homework the courts will grant deference to the legislature, but it is
not guaranteed.

SENATOR DOHERTY asked what the supreme court would look at, what kind of evidence
would someone put on to prove whether the remedy was adequate or not.

Professor Horwich said that it was clear that the state supreme court would make the call
as to whether the law was constitutional. The evidence required would be difficult to
produce to prove that the remedy was inadequate. He said that as long as the legislature
does not act to define degradation or provide a remedy, there is not much of a chance to
challenge that non-action, but once the legislature does step into the arena then the
guestions of adequacy etc become relevant.

Mr. Parker said that there were a number of ways of getting this issue to the courts. One
would be to wait until you get a proper factual situation and wait for the state to
implement the questionable policy and the challenge it. Another way would be to use the
language of the constitution itself to bring the state law to court.

REP. KNOX asked Mr. Parker about his earlier hypothetical about the subdivision. How
could a subdivision that was contributing nitrates into the ground water enhance the
overall water quality of the basin.

Mr. Parker said that the constitution does not say that no more people are allowed into the
state. It does ailow pollution, but they drew aline at June 26, 1972 and said we will not
allow any more degradation. Our resources are polluted enough. Mr. Parker said he grew
up in Missoula and remembers the terrible state of the Clark Fork river. But pollution is
allowable as long as it balances out and the overall effect is a cleaner resource. For the
subdivision, it may be that a large scale treatment works will be built instead of many
individual systems. There will still be nitrates in the ground water but less than before.

MR. BOEH asked how natural degradation, e.g., a landslide in Glacier National Park or a
wildfire, is handled under the constitution.

Mr. Joscelyn said he had no idea. He said he thought the constitution was focussed on
man caused pollution as opposed to natural pollution. However, if natural pollution
contaminates a stream, for example, to such an extent then that will limit human
activities.

SEN. GROSFIELD asked if the environmental life support system components of air, land,
and water could never be thought of as natural resources and therefore liable to reasonable
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degradation.

Professor Horwich said that the drafters said that whatever else may be included in the
environmental life support system it at least included air, land, and water. They obliviously
contemplated that the courts would interpret the term. He said that in his reading it was
not clear to him that the terms were mutually exclusive. Air, land, and water may also be
natural resources. The term environmental life support system, is not found in other
environmental statutes.

Mr. Parker said that while never deciding that issue, the drafters did impose a higher
standard of protection on those resources - air, land, and water.

SENATOR GROSFIELD asked if the environmental life support system was within the
boundaries of Montana or within a particular watershed for example. Could you improve
something in Miles City for example to take care of pollution in Missoula and say that you
were improving overall the environmental life support system.

Mr. Parker said that was an issue that needed to be decided by the legislature or the
courts. He would like to see it kept to a basin specific approach.

SENATOR GROSFIELD said Article 2 section 3 talks about inalienable rights, a right to a
clean and healthful environmental and pursuing life's basic necessities, protecting property
etc. Why is all the emphasis on the first clause when some of the other rights may in fact
cause degradation of the environmental life support system. He said that technology had
made great strides and now we were talking about measuring in parts per trillion. Don't
you have to look at the whole thing in context with other provision of the constitution. Is
there some internal inconsistency in that section.

Professor Horwich said that constitutions in particular are different from legislation. They
are more guiding principals rather than legislation. Some people have argued that the
order of the rights in article 2 section 3 is important and the fact that the right to a clean
and healthful environment is first means that is most important. He also said that if the
clean and healthful language is self-executing at all, is also different in that it does not say
that in any particular instance you may not degrade. It may say that as part of the state
maintaining a clean and healthful environment we can permit this project so long as over
all we are improving the quality environment.

Mr. Parker said that it is a goal to maintain a clean and healthful environment but it is more
than that. This state has that mandate in the constitution. It is the law of the land. He
said he believes that when the drafters put that language in to maintain and improve the
environment and prevent degradation it became a fundamental law in Montana. That is
the responsibility of the legislature and the citizens to accomplish this.

SENATOR GROSFIELD said even if the degradation is one more part per billion.
Mr. Parker said that the drafters said that on the whole we will allow no more degradation.

One of the reasons we have a healthy economy is because we have great reputation for a
clean environment. The drafters said this is what we want Montana to be like. That
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doesn't mean that we're not going to have any pollution in the state but they did draw a
line and said no more. From here on we are going to get better.

MR. TOLLEFSON asked Mr. Joscelyn if social and economic considerations where included
in the term environmental life support system.

Mr. Joscelyn said that he puzzled over the definitions and is not sure how far the term can
be defined. The environmental life support system overlaps with the economic life support
system. In fact they are the same for agriculture and other businesses. Someone could
legitimately contend that what one person considers degradation another would see as
enhancement. It was important to keep the overall picture in mind.

Mr. Parker said that it was clear that the air, land, and water were included in the term
environmental life support system. If the legislature wanted to put something else in the
box it could. But right now he did not think economic factors were not included.

REP. KNOX asked Professor Horwich about his initial distinction between the
environmental life support system and natural resources and his subsequent response to
SENATOR GROSFIELD’s question about water being maybe both a component of
environmental life support system and a natural resource. If water was in fact a natural
resource then the legislation allowing some reasonable degradation of water under SB 401
was allowable.

Professor Horwich said while the terms are not mutually exclusive, it is clear that the
stricter protection of the environmental life support system will trump the protection of
natural resources. He said he did not think that the legislature could pick and chose and
say for these purposes water is a part of the environmental life support system and for
these purposes water is a natural resource. He did not know if some bodies of water
could be classified as environmental life support system and some not or on what grounds.

REP. KNOX said that the discussion had left a lot of unanswered questions in his mind.

Professor Horwich said one thing all the panelists could agree on was that they did not
know the answers to these questions. The answers could only come from the supreme
court after they interpret what the constitution means in a particular case.

Mr. Parker said the legislature also has the responsibility to carry out the mandates of the
constitution. He did not think the legislature should wait for a supreme court case to
follow the clear constitution mandates.

SENATOR GROSFIELD asked if the environmental life support system referred only to
human beings or did it include plants and animals. Did the constitution give any guidance
on this.

Mr. Parker read from the constitutional convention notes and said that the drafters were
clear that they avoided definitions to avoid being restrictive. The term ells is all
encompassingincluding air, water, and land, and what ever interpretation is given by the
legislature or the courts it is clear that they can not be degraded.
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SENATOR GROSFIELD said that the drafters then authorized the legislature to define the
term environmental life support system. In other words could the legislature say that the
environmental life support system refers only to human beings and not fish.

Mr. Parker said that his interpretation was that the term environmental life support system
did not say human life support system but the legislature could define which resources
where included in it.

SENATOR GROSFIELD said that he thought that environmental life support system for
humans and environmental life support system for amoeba were two entirely different
concepts.

Professor Horwich said he agreed with Mr. Parker that the argument that the legislature
could define out non-human life from the term ells would be difficult to carry. The courts
have struck down legislative attempts to define terms in the constitution if they go too far.
Here again, the legislature has a choice between acting first and defining the terms in
which case the courts will give them substantial difference, or waiting until after the fact
when the courts will define the terms for them.

Mr. Joscelyn said that SENATOR GROSFIELD's question of view point was interesting.
The grazing issue was a good example of conflict between species and the definition of
degradation.

SENATOR DOHERTY said that the constitution does not refer to amoeba but does place
clear responsibilities of the people of this state.

Mr. Parker said that the drafters wanted to hand future Montanans a better Montana.
That what they wanted to do was to improve the environment and this is the language
they chose to do that with. This language is now our fundamental law.

Mr. Joscelyn said that companies have been cited for degrading a stream on the basis of
changing algal growth so the issue is not esoteric.

SENATOR DOHERTY asked how he could be allowed to degrade the coal, which is a
natural resource, without degrading the land and water which is part of the environmental
life support system. The constitution obviously allows him to mine coal but it will not
allow him to degrade the land or water.

Mr. Parker said the only answer he can see is to look at the bigger picture and say that the
depletion of the coal resource will require the improvement of something else somewhere
else.

SENATOR GROSFIELD said that all the panelists had said that using the term degradation
was a little troublesome and it might have been better to use a different word in the
nondegradation statutes. What word would they suggest.

Professor Horwich said that the constitution says you may not degrade the environmental
life support system but the nondegradation statute say you may degrade under certain

A-90



circumstances. It may have been better if the statute had said "deterioration” instead of
degradation.

SENATOR DOHERTY asked if changing the statute now would make any difference.
Wouldn't the courts understand that this was merely camouflage.

Professor Horwich agreed and said that a cosmetic change would probably be inadequate.
MR. NOBLE opened the discussion to public comment.

DR. ABE HORPESTAD, DHES Water Quality Division, said thatin his 22 years of
experience, distinguishing the environmental life support system from anything else is
clearly artificial. Everything is part of the environmental life support system. Everythingis
hooked together.

MR. NOBLE thanked the panelists and said that this issue would be discussed during the
next session.

MR. KAKUK handed out and briefly reviewed the draft nondegradation report for Council
review and comment. Exhibit __.

Outstanding Resource water

MR. KAKUK said that the BHES passed rules included in the nondegradation rules that
allowed the state to identify outstanding state resource waters. Those rules have been
challenged to the Administrative Code Committee as being in excess of statutory
authority. The Code Committee has decided not to address this issue because of pending
legislation requested by SENATOR GROSFIELD. This will remain an issue during the next
session. He said there would be no action required by the council on this issue.
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APPENDIX 12 4/7/45

MR, XKAKUK said this was the only area in which everyone
statew de agreed. Al of the public conment indicates that the
argurments need to be brought out for discussion.

The final issue was that of the effectiveness of the DHES
rul emaki ng process. SENATOR GROSFI ELD said the informal public
hearing process that is being used is a different, innovative
approach t o rul emaki ng and has produced positive coments.

STR 34  Nendegradation Study | |
— NATOR DCHERTY sai d t he public i s concerned about the issue
of enforcenent and t he subj ect keeps com ng up at public foruns.

MR FRASER said enforcenent is a difficult issue. Wthout
addr essi ng nondegradati on, the Water Quality Bureau i nvesti gates
bet ween 400 and 500 conpl aints annually. The staff tries to do
at |least a one-tine inspection of each conplaint and the staff is
rarely ever able to go back to determ ne whether the violator
corrected the violation as ordered by the departnent. Water
Qual ity Bureau personnel have so nanﬁ hi gh priority enforcenent
actions that there is a two-year backlog of formal actions that
have received no action at all.

MR FRASER sai d t he question needs to be addressed of what
actionto take with sources that have been causi ng degradati on
since 1971 and whether they are in violation of the Wter Qality
Act. The Board of Health has issued very few authorizations and
there are nmany sources that have degraded state waters.

MR FRASER said the newrules wll probably make t housands
of people violators of the Water Quality Act and the DHES wil | be
unabl e to take enforcenment action. He said the Legislature may
have to examne the Water Quality Act and neke t he determination
as to which pre-existing sources need to be addressed in sone
nanner .

SENATCR DOHERTY said it would be hel pful if staff could

prepare a chart of Water Quality Bureau personnel as was prepared
for the hazardous waste prograns.

SENATCR GRCSFI ELD asked what ki nd of enforcenent there has
been for those projects with authorizations fromthe Board of
Health. MR FRASER said for nunic&ﬁality aut hori zati ons
conditions of the permt are used which al so provide tools for
enf or cenent .

. SENATOR DOHERTY said if adding SB 401 to the bureau’s duties
causes any increase in workl oad, the issue needs t o be addressed.

SENATCR GRCSFI ELD said the full council will make all final
decisions. |If the Council adopts the Subcommttee
recommendations for the study plan, there would be six issues.

He felt the council needed to deci de whether it wanted t o conment
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on the next set of draft rules. He did have a question as to
whet her there i s adequate staff tine to acconplish all of the
tasks the Council would |ike to do.

Ms. SCHM DT said the Council would need to revisit the work
plan at the end of the neeting and di scuss changes before fi nal,
adoption. At that point, it will be nore clear as to what time
constraints, if any, there are on the staff.

SENATCR GROSFI ELD MOVED t hat t he Council . endor set he study
pl an as presented by the Subcommittee, including | ssue 5, the
ef fectiveness of the rul emaki ng process, and | ssue 6, the report
on WXB staffing and enforcenent capability.

MR TCOLLEFSON said the issues as presented were done b
timeframe reference rather than |tor| ority of inportance. SENATCR
GRCSFI ELD agreed saying the first four Issues could be done one
by one while issues 5 and 6 woul d be nore ongoi ng.

MR HAVWKS said enforcenent is the nost inportant issue of
the study. Unl ess proper enforcenment can be inplemented, all of
the regul ations and laws wi || not work. There are people who
will violate the | awknowi ng there is a |lack of enforcenent.

Further, MR HAWKS said the DHES spent a year drafting a
draft regul at orx enf orcenent procedures nanual. It is not being
used even thougO there are many good procedures in it. He
suggested the Council obtain a copy of the manual to determ ne
whet her there are good ideas in it that shoul d be inplenented by
the DHES. Another idea MR HAWKS felt should be used is the
‘concept of the bad actor listing of violators of state and
federal regul ati ons.

MR JENSEN re-enforced the comments fromM HAWKS stating
that the state spent a great deal of tine and noney devel opi ng
t he enforcenent procedures nanual. The DHES said t he docunent
woul d be avail abl e for public discussion and review |t was
never nade public and individual s aski ng for copi es have been
told it is not avail abl e.

The notion to adopt the study pl an PASSED.
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APPENDIX 13 3/ﬂ%

DR HCORPESTAD agreed with M5, SON GNEY, but said there is a
| ack of resources in the bureau to do all of the work.

M5. SOW GNEY said if the mxing zone rul es are adopt ed
W t hout proper review, there will be even nore problens in the
future for the departnent to face. There is a question as to
whet her the m xi ng zone rul es process has conplied with t he
Adm ni strative Procedures Act.

SENATCR WELDON asked how many permt hol ders woul d be
. involved. DR HORPESTAD said there are about 350 surface water
di scharge permts and about 40 ?round water permts. About 200
of those holders are on the mailing list that recei ved copi es of
both the m xi ng zone rul es and t he nondegradati on rul es.

DHES Enf or cenent Action Report

MR KAKUK reviewed the EQc’s involvenent with the i ssue of
enforcement of the Water Quality Act. He said it was addressed
under |Issue 6 of the SJR 29 Study Plan. The issue was first
di scussed this interimat the Septenber 1993 EQC neeti ng,
specifically dealing with the pondera Col ony hog operati on.

The Counci| asked for specific informati on fromthe DHES
regardi ng WAt er Quality Act enforcenent and the DHES responded at
the January nmeeting with Exhibit 55 M KAKUK said the
Legi sl ati ve Auditor was al so on t he agenda because they were
currently conducting a perfornmance audit of the Water Quality
Bureau. The Auditor’s office was al so | ooki ng at enforcenent
under this audit.

MR ROBINSON referred to Exhibit 5 and said there were
aﬁproxinately 2,000 violation reports recei ved by the DHES over
the last three years. About half, or 1189, had been foll owed up
by on-site inspections. He said he was surprised that only half
had been i nspected and said that staffing has a lot to do with
it. Additionally, some reports are handl ed by other means such
as county sanitarians and tel ephone contacts. He said he expects
the role of county sanitarians i n DHES enforcenent actions to
increase in the future.

MR ROBINSQN referring to question 4 of Exhibit 5, "who
deci des whether to followup on a violation report", said the
first decisionis usually at the enforcenment section |evel,
al though at tines soneone higher up the chain may get the first
call and make a decision to followup. Roughly 29 of the
reported viol ations have resulted in the conpletion of a
Violati on Report Form(VRF). He said that to put that figure
into persgective, t he enphasis within the DHES is on conpli ance -
getting the people to understand they are in violation, getting
themto change their actions w thout going to the enforcenent
step. Mbst peopl e cooperate at that [ evel although sone nore
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reluctantly than others. The VRFs identify the nore serious
probl ens where people are less willing to take care of the
probl em on their own.

MR ROBI NSON said he was not sure what the chain of command
had been during the history of the DHES, but since he had been
there the system was when a serious action required the
conpletion of a VRF, it is signed off by the section supervisor
all the way up to the director. He said one of the criticisnms of
t he DHES when he got there was that sonetines the front office
did not know what was happening in sone high profile areas. So
the policy that he enacted is if there is a violation, the
supervi sor, bureau chief, division admnistrator, and ultimtely
the director all sign off on the VRF. Not many VRFs have cone
t hrough since he has been director.

MR ROBINSON said 13 of the VRFs have resulted in penalties
and seven of those had been nodified throughout the process.
Modi fications occur at every step of the process which is why
internal review is inportant. He said he |earned while working
at the Department of Justice that if an agency takes a crim nal
action, it was inportant to have all the evidence and a strong
case. Courts do not look kindly on agencies when they are
| eaning on citizens so the case nust be alnost infallible.

MR TOLLEFSON asked how many conpl ai nts have yet to be
investigated. STEVE PILCHER asked if MR TOLLEFSON wanted the
nunber of conplaints to be investigated or the nunmber of
i nvestigations to be followed up on.

MR TOLLEFSON said he would like the answer to both
questions. MR PILCHER said he did not have that figure but they
woul d provide the information.

MR TOLLEFSON asked what the tinme frame was between a
conplaint and an inspection. MR ROBINSON said that was a
function of staffing and the seriousness of the violation. Human
heal th concerns tended to nove rather quickly through the
process.

KEVI N KEENAN said the target was three days between a
conpl aint and a response, an inspection within tw weeks of a
conplaint, and the conpletion of a VRF within six weeks if
warranted. The enforcement section was neeting its target for
response and inspections. The short fall between nunber of
conplaints filed and nunmber of VRFs conpleted was a result of the
nunber of conplaints that cone to the DHES by means other than
phone calls, e.g., self nonitoring, routine DHES inspections.
Enf orcenent bureau inspections are conpleted on time but they are
rarely able to do anything about them due to | ack of resources.
He had the resources to do about 400 inspections a year, but that
was all. There would be no tine for follow up.
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SENATOR GROSFI ELD asked if the Water Quality Act required
the DHES t o respond to every conpl ai nt.

MR KEENAN said the basic intent of the Act was that every
person had the right to apply to the DHES concerning a potenti al
violation of the Act. The DHES then has the responsibility to
fully investigate those concerns and make a witten report. He
interprets this | anguage to nmean that in nost situations a ful
investigation of a complaint requires a field investigation.

SENATOR GROSFI ELD asked what percentage of the 1100
conpl aints were real water quality concerns. He has heard that
many conplaints are frivolous in nature.

MR KEENAN said nore than nine times out of ten, regardless
of the notivation for the call, a field investigation finds a
violation. All of these violations are not the ruin of western
civilization but they are violations of the |law and they
legitimately deserve attention and correction. He disputed data
that woul d show that many of the conplaints are frivolous. His
experience does not support that claim

SENATOR WELDON asked how conplaints get to the enforcenent
section and whether there are referrals'fromlocal governnents.
He assuned that nost people would start by calling their county
office wwth a conplaint.

MR KEENAN said that ten years ago they got 80 to 90
conplaints a year. The DHES has advertised the fact that they
W |l respond to conplaints and this has resulted in an increase
in conplaints. They receive conplaints fromall |evels of
governnment including referrals fromthe federal EPA

MB. SOW GNEY asked for explanations of some of the terns
used to describe the nodifications of penalty assessnents and
whet her the six or seven penalties apparently approved were
Cﬁllected and if so, what was the total dollar anobunt received by
the state.

MR ROBI NSON asked MR KEENAN to respond to the question of
penal ty anounts collected, but the DIRECTCR did note a pendi ng
settlenent with the Butte Water Conpany for $900,000 and a
penal ty agai nst Noranda for about $150, 000.

MR NOBLE asked MR KEENAN about other penalties collected
and their anounts.

MB. SOW GNEY said she did not want specifics, but just a

general idea of the amount of noney collected over the past three
years.
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MR KEENAN said al nost none of the actions listed were filed
by the DHES as civil conplaints. He said the Green Meadow
Country Club action was filed and settled without any nonetary
penalty. The Sleeping Buffalo action he believed had al so been
filed, but that was a hybrid water quality conplaint and it was
actual ly being handl ed by another bureau within t he DHES

MB. SOW GNEY said that according to Exhibit 5 13 penalties,
were recomended and seven were nodified. That |eaves siXx
actions where t he suggested penalty had been approved. She asked
if the penalties had been assessed and coll ected.

MR ROBI NSON asked MR KEENAN if those actions had been
finalized.

MR KEENAN said he had spent the norning with 50 fifth grade

students at a local elenmentary school. He was inpressed with
their questions, e.g., why do people throw cigarette butts on the
ground when they know they will not degrade and soneone will have

to pick themup. MR KEENAN said there is great future in this
state for preventing environnental damage because these ki ds at
age el even are thinking deeply about this issue but he did not
think there was any future is his continued participation in this
di scussion. MR KEENAN asked to be dism ssed.

MR. NOBLE t hanked MR KEENAN.

M5. SOW GNEY asked about the terns used in Exhibit 5
referring to penalty nodifications.

MR ROBINSON referred to the situation in Cascade. Due to
the duration of the violation and the potential magnitude of the
pollutionto the Mssouri River the penalty was about
$12, 000, 000. He questioned if $12,000,000 was an appropriate
penalty for the town of Cascade. He said that was the type of
I ssue that caused the penalties to be nodified. He said the sane
situation existed at Zortman- Landusky. He questioned whether the
DHES shoul d go back to the md-1970s t o assess per-day
violations. The Departnment of Transportation was deleted as a
def endant in another case because the general direction fromthe
Governor'’s office is to get theminto conpliance so the
adm ni stration does not sue itself. He also referred to Meadow
Gold Dairy, Deerfield Colony, Noranda Mnerals, Cenex Refinery,
and Wal ker Subdi vision as situations where nodifications have
been made t o enforcement actions.

_ MR TOLLEFSON asked if the new nondegradation rules would
increase the DHES enforcement workload. He also asked if there
was a role for increased public involvenent in enforcement
actions.
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MR ROBINSON said he believed there was al ways a need for
the public to observe and report to the regulatin? authority. He
said the 1993 Legislature provided additional staff in the
Envi ronnental Sciences Division. The DHES al so received permt
fee authority for nondegradation decisions. They will staff
accordingly as the nondegradati on program cones on |ine.

MR ROBI NSON said he could not promse to be on top of every
nondegradation violation, just like they could not be on top of
any other violation, but they will take care of the problens when
t hey become aware of them

MR TOLLEFSON said then the DHES did not expect to be
over whel ned due t o nondegradation enforcenent.

MR ROBINSON said the enforcement unit was already stretched
tothe limt. M KEENAN had continually expressed the fact that
t he amobunt of work and the anount of resources do not match. The
DHES will do the best they can given the resources they have.

RI CHARD PARKS, NPRC, said he was struck by the trenmendous
di f ference between about 2000 conplaints, 1100 fromthe public,
and 29 VRFs conpleted. Apparently a VRF nust mean sonet hi ng
other than what it neans 1n a |ogical sense. He said he would
think that a VRF would mean that an inspector went out and found
a violation. |If, as MR KEENAN said, 90 percent of inspections
reveal actual violations, he would expect 90 percent of the
i nspections to have VRFs conpleted. He said it appears that the
DHES real ly neans that out of 1100 inspections they have 29
i ndi ctments as opposed to reported violations. He asked for an
investigation as to what constitutes this deficiency and why.

MR PARKS sai d he understood that the objective is
conpliance, but it is very hard to get conpliance when there is
only an infinitesiml chance that anyone wll ever be held
accountable to conply by having a VRF conpleted. Additionally,

t here was another way of reading the "civil penalty amount of
concern” phrase in Exhibit 5 He said it neans "let’s go ask the
perpetrator what he can afford to pay w thout seriously crinping
his activities", and this is where the penalty level is set. The
penalty should be relative to the offense and the way to get

people to conply is to make them very aware of the severity of
t he penalty.

MR PARKS referred to the draft enforcement policy docunent
prepared by the DHES that stated settlenent negotiations prior to
the filing of civil actions are a substantial conplication to the
DHES and ultimately an inmpedinment to efficient resolution to the
cases involved. M PARKS said the draft docunment goes on to say
that in the absence of a rigid procedural franmework, pre-filing
negoti ati ons quickly evolve into an opportunity for the defendant
to refute the DHES’s body of evidence, informally conplete case
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discovery, exam ne and criticize DHES personnel and policy,
invoke political pressures, and delay Indefinitely the actual
filing of the conplaint in court wth prom ses of potenti al
settlenment. MR PARKS said the conclusion was that the DHES nust
show a commtnent to the judicial conplaint filed. MR PARKS
asked if MR ROBINSON has | ooked at the draft and if it was going
t o be inpl enented.

MR ROBI NSON said he has read the docunment and that it has
been di scussed. He said the Adm nistrative Procedures Act gives
t he public an opportunity to chall enge decisions made by a
regul ating agency. He said he agreed with the statenent that the
regul ated community wll chall enge the appropriateness of
enforcenent actions and that is just part of the territory. That
IS why as he stated earlier he thinks it is inportant to build a
case before taking an enforcenent action. That is also why
internal DHES review is inportant. It is inportant to have the
director’s support for an enforcenent action. He asked MR.
PILCHER to respond to the issue of the 29 VRFs conpleted in
conparison to the nunber of conplaints received.

MR TOLLEFSON asked if MR ROBINSON thought that the high
quality waters of the state were adequately protected under the
exi sting enforcenent process and if the situation would change
w th the new nondegradation |aws.

MR ROBINSON said the state was adequately protecting the
resource, but they could do a better job. He said the DHES was
doi ng as good a job as they can, or pretty close, with the staff
that they have. There were sone inprovenents that they could
make in the DHES overall, including the Water Quality Bureau, the
enforcenent section and the director’s office. Theﬁ are
currently addressing sone of those issues through the proposed
restructuring plans that wll speed up the |ines of
conmmuni cations and better define the various roles of enforcenent
monitoring, licensing, permtting, and other activities. He did
not think that the DHES was dropping the ball. He also. said that
t he nondegradation process would elimnate a |lot of instances
wher e degradation was currently occurring. It would be rough at
first but over time the situation would inprove under the current
nondegr adati on requirenents.

REP. COCCHI ARELLA asked if even with adequate staff and
funding, political pressure could prevent adequate enforcenent
and whet her MR ROBINSON coul d prevent that from happening.

MR ROBINSON said he did not think that good enforcenent
woul d be undone by politics. He thought people would attenpt to
I nfl uence the DHES position through political pressures.

However, if the DHES has done its honmework, politics will not
i nfluence the enforcenent actions. Enforcenment actions need to
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be fair, swift, understandable by the regulated community, and
firm

REP. COCCHI ARELLA asked if there was sonething that the EQC
could do as a legislative body to ensure that politics did not
get in the way of true enforcenent of the Water Quality Act.

MR ROBINSON said he did not think politics got in the way.
Sone people would like it to get in the yay but since he has
worked in state governnent nost |egislators will call in regard
to a constituent’s problem and if the DHES has done its work,
nost legislators will listen. There is always room for public’
representatives to have access to the DHES to di scuss these
issues. |If the DHES is wong, they will correct it and if they
are right, they will stick to it.

REP. COCCHI ARELLA said that representative governnment has
deci ded to pass |aws that need enforcenment, but at the sane tinme
representative governnent has al so chosen to cut budgets to nake
it difficult for public enployees to do their work.

Additional ly, those under supported enpl oyees nust al so face
political pressures and the end result is that the | aws are not
applied fairly and consistently to all citizens of the state.

MR ROBI NSON said he deals with those enpl oyees every day
and they are first class professionals and do a good job. If
there are processes in place so that the director’s office can
sign on, early on, then they will have support and they will not
have to worry about being overrul ed.

MR PILCHER addressed MR PARKS earlier question regarding
VRF conpletion. He said the confusion probably cones fromthe
term nol ogy being used. Any correspondence regardi ng the roughly .
1100 conplaints would constitute a record of that violation, if
there is one, by the DHES. The VRF summari zes the appropriate
i nformation including past violations and ot her general
information on the violator. It is used in those cases that the
program staff feel are of such significance that they need to be
handl ed t hrough an adm ni strative order or a civil conplaint. An
adm ni strative response can take many forms. Many of these
conmpl aints are resol ved, conpliance is achieved, at the tine of
inspection. Qher tines a letter, certified or otherw se, may
resol ve the issue.

MR PILCHER said that unfortunately, MR KEENAN has only a
coupl e of people to do conplaint investigation and two attorneys.
The attorneys are spread very thin with other duties, including
nondegr adati on and rul e adoption responsibilities. They sinply
cannot take civil conplaint enforcenent actions on every
conplaint. It may not be appropriate. M KEENANs job is to
wei gh the workload and to make a determ nation as to which of
t hose violations require the type of actions associated with VRFs
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that will acconplish the objective nentioned, deterrence and
conpliance. He said there are nore violations that could be
addressed t hrough conpl ai nts seeking penalties but the resources
have to be there to put together a good solid case. Enforcenent,
as nost issues in the regulatory field, is nore conplicated than
its has been in the past.

MR PARKS said that it seens to himthat a VRF should be
conpl eted at every violation.

MR PILCHER said that every inspection had a witten record
of the situation prepared to justify the DHES enforcenent action
deci si on.

MR NOBLE congratul ated the DHES on their handling of an
asbest os renoval enforcenent problem encountered by one of his
constituents. He said the DHEs’, and especially MR PILCHER'’s,
action renewed his faith in governnent.

MR TOLLEFSON asked why the Council is discussing this if
there was not a problemw th enforcement. He thought that there
actually was a probl em

SENATOR GROSFI ELD said the upcoming Legislative Auditor's
conments rmay address the issue.

REP. COCCHI ARELLA asked how many cases the attorneys were
backl ogged. MR PILCHER said that information would be provided.

REP. COCCHI ARELLA asked if MR PILCHER would like the EQCto
| eave the neeting thinking that everything i s "hunky dory" and
that there is no problem w th enforcenent.

MR PILCHER said he would run the risk of disagreeing a
l[ittle bit with the Director. It was MR PILCHER'’s professiona
opi nion that there was work that had to be done in the
enforcenent area. Enforcenent is probably one of the nost
difficult parts of any regulatory program Enforcenment is not as
easy as it used to be. The DHES has westled with the draft
enf orcement document referred to by MR PARKS for quite sone
time. There is a definite need to finalize that report so there
is an enforcenent procedures policy in place that will allowthe
DHES t o better utilize the limted enforcenent resources they
have. It is a matter of finding thetinme to sit down and
finalize the report. There are a ot of opinions as to what the
enforcement policy should |look like. The Director has stated
that he has read the report but they just have not had time to
finalize it, but it has to be done.

MR PILCHER said it should be pretty apparent that there is

additional work to be done in the area of enforcement response in
water quality. A lot of that showed in MR KEENAN’s frustration
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It is difficult when that is the sole purpose of a job and the
enpl oyee does not feel able to live up to the expectations of the
public. The DHES needs to do a better job with the systemthat
they have. They have adequate enforcenment tools and it is just a
matter of fine tuning the system The DHES al ready has nore than
it can handl e and nondegradation will add to their load.' He
agreed with the Director that in the long term nondegradation

w || change attitudes and nore people will understand what
constitutes a Water Quality Act violation. Increased education
equal s increased conpliance. M PILCHER said that the DHES was
going to be stretching its resources and felt there was a need
for the EQC to discuss the issue.

JI M JENSEN, Montana Environnental |nformation Center, said
t he reason t he EQC was tal king about enforcement was because
there is none. Sone exanples he used included the Doig ethanol
plant in Ringling. That plant has been in violation many times
and the violations have been reported in the newspaper and the
Plant continues to operate. MR JENSEN said that an EIS was

inally requested by a concerned rancher when t he plant needed a

permt anmendnment. The law is not being enforced

MR JENSEN said the politics MR ROBINSON tal ked about are
happening. MR JENSEN said that Ml C was suing the DHES
regarding a politics problem at the DHES. They violated the |aw

at the Flathead County landfill. The landfill is in violation of
the landfill statute. The technical staff at the DHES nade a
careful finding and told the landfill operator that they were not

in conpliance with the law. The operator net with MR ROBI NSON
and with no public involvenent or notice of any kind, MR

ROBI NSON reconmended t hat they not be fined. MR JENSEN said MR
ROBI NSON said it was his opinion that everybody was wong and t he
operator did not have to conply with the DHES order. MEIC does
not take lawsuits lightly but if the public is going to be
protected, if there is going to be any enforcenment, groups |ike
MEIC are going to have to go to court to make it happen

MR JENSEN said -also there were problens with the ASARCO and
ARCO voluntary cleanup program of the Upper Bl ackfoot pollution
site nentioned earlier 1nthe neeting. The State Superfund
Section had for nearly two years involved the public in a very
forthright and open discussion about enforcement against the
conmpani es for ongoing and chronic pollution of the Bl ackfoot
River. The public and the conpanies were fully expecting the
conpanies to be ordered into conpliance, but then representatives
from aARco and ASARCO net with MR ROBINSON and he reversed t he
decision. MR JENSEN said this proposed order had been reached
t hrough public involvenent, thoughtful analysis, and technically
defensi bl e research conpleted by a state agency that was within a
week or so of issuing a unilateral cleanup order to the
conpani es.
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MR JENSEN said MEI C was now forced to sue to ensure that
t he conpani es conpl eted t he cl eanup because the public no | onger
has any confidence, and the state no | onger has any authority, to
make sure that the cleanup is done right. M JENSEN said that
was why the EQC is tal king about enforcement because enforcenment
in the DHES sinply does not happen. It is so corrupted that
peopl e have to conme to their elected representatives not to stop
enforcenent but to actually try to get the council and the
Legislature in general to act as though enforcenent nmattered.
MR JENSEN said when the EQC hears that enforcenent is fine or
close to it they should not believe it because it is not true.
The facts of specific situations wll nmake it obvious.

MR JENSEN said the nost obvious case is the Zortman =
Landusky mine suit that the DHES did file. M JENSEN said the
DHES filed the suit on the |ast day, the 60th day after citizens
filed notice to sue under the federal Clean Water Act. MR
JENSEN said the DHES was not going to enforce the | aw agai nst
Pegasus Gold so citizens had to nake it happen. MR JENSEN said
that in district court testinony a DHES attorney told the Judge
he was instructed one and one- hal f days before the 60th day
deadline by either the director or his inmmedi ate supervisor that
they were to file suit in order to prevent citizens fromfiling
suit under federal law. These were violations that had gone on
for years and both the DHES and t he Departnment of State Lands
(DSL) were fully aware of those violations. The DSL had
affidavits on file showing the violations and no actions were
taken. Every drainage in the area is polluted. MR JENSEN said
that it is tinme the EQC got beyond t he question of whether there
is a problemand start trying to solve that problem

SENATOR GROSFI ELD asked MR JENSEN if assessing a penalty
was nore inportant than achi eving conpliance.

MR JENSEN sai d strong enforcenent is a good education tool
If.akrine is closed, that will get peoples attention very
qui ckly.

MR NOBLE asked if MR ROBINSON would like to respond to MR
JENSEN's statenent.

MR ROBI NSON said some of MR JENSENs statenents were
pretty serious allegations and not very well supported by the
facts in nost cases. Regarding the Upper Bl ackfoot case, the
DHES was in the superfund process and it took them nearly a year
to draft a unilateral order which would not necessarily have been
accepted by ASARCO and ARCO. One of the things that the DHES did
was to neet with the conpanies and tell themthat there were two
ways they could do this. One was to voluntarily clean up to the
standards in the proposed order or they could do it under order
and they would get to the sanme spot. The conpanies indicated
that they would rather try voluntary action. The good thing
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about that is that they started clean up last sumer. MR

ROBI NSON sai d under a unilateral order they may not be going for
anot her year or two. Sone tailings have al ready been renoved and
capped and the area will be revegetated this grow ng season.
Additionally, MR ROBINSON said the conpanies are proposing a
state of the art retaining pond which wll collect and treat
addit effluent and prevent clean:water fromentering the
contam nat ed addit water.

MR ROBINSON said there may not be another nethod to
acconplish the task. What the DHES has done is to allowthe
conpani es to resolve the problemnow rather than waiting two or
three years. The state has not given up anything in the process.
The full force and effect of the Superfund |aw can come back
anytinme the state is not satisfied wth the work

MR TOLLEFSON asked mhr, if the problens have been evi dent
for many years, the DHES only recently took affirmative action

MR ROBINSON said that was one of the problenms with the
Superfund process. It was a labyrinth and so tangled up with
litigation that'all the effort goes into that end and very little
goes on the ground. The DHES got the message |oud and cl ear
during the 1993 legislative session when told to take action, so
the DHES is trying to make things happen. M ROBINSON said the
state has not given up anything but at they have gained is
three years in clean up work. The progress will be nonitored and
if it does not work, the conpanies get to go back and figure out
how t o make it work. There are no cook book answers to these
conplex clean up efforts. M ROBINSON al so said that the
conpani es are paying the cost of DHES oversight in the area,

i ncluding an on-site inspector from MU

MR TOLLEFSON said that a long history of bungling by the
statedAbandoned M nes program was also a problem The Director
agr eed.

Regarding the Flathead Landfill, MR ROBINSON said the state
landfill standards were set by the federal governnent. These
federal standards said that any landfill expansion between
Cctober 8, 1991 and Cctober 8, 1993 had to be within the normal
practices or current operating procedures of the landfill. The
Intent was to prohibit an expansion by placin% athin |layer of
garbage on the ground in order to expand the base of the |andfill
site to beat the liner requirements. MR ROBINSON said the
Fl at head landfill operators had an idea that if they graded out
the hill with the required 3:1 slopes, they could substantially
increase their landfill area. So they placed some garbage into
an eight-acre site to a conpacted depth of five feet throughout
the summer. The DHES issued a violation notice that did not go
t hrough the process and was not signed by the bureau chief, the
di vision adm nistrator or the director. MR ROBINSON said they
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ended up with some pretty angry responses fromthe |andfil
oper at ors.

MR ROBINSON said he invited the landfill operators to neet
with himand after the meeting he met with DHES staff. They
determ ned, by consensus, that they did not have enough for a
successful violation action. He also decided that the expansion
was in accordance with past practices so no violation was issued.
MR ROBINSON said a citizens group in the Flathead area filed
suit against the DHES and MEIC junped on that. DHES has nmet with
MEIC and the attorney for the citizens group and he told t hem
that he was willing to set his decision aside if they can show
him where the landfill has violated the federal regulations.

MR NOBLE asked if it was a county or private landfill. M
ROBI NSON said it was county owned.

MR NOBLE asked if the citizens group was asking that the
DHES fine the county. MR ROBINSON said the citizens groups
wanted the DHES to order the county to renove the five feet of
garbage fromthe al nost eight-acre site and put it back on the
ot her side. Then they wanted the DHES t 0 require them to conply
with the new federal regulations.

MR, NOBLE asked what the landfill was doing to get into
conpliance. MR ROBINSON said the DHES has asked t he countK to
survey the site so there would be no question as to-where t he
boundari es are.

Regardi ng t he Doig ethanol operation, MR ROBI NSON agreed
t hat has been an on-going problem \en he cane into the DHES,
MR KEENAN was working with the operators but apparently the
operators did not have the financial capability to correct the
situation. A new partner has been brought into the operation
and the DHES is working on a conpliance plan.

MR, ROBI NSON al so agreed with MR JENSEN t hat the
determnation to file suit against Zortman-Landusky was made on
alnost the last day. He said he nade that decision over the
prevailing sentiment inthe DHESto not file and let the federal
EPA t ake over. MR ROBINSON said he had just spent the last four
nmonths talking to the Legislature about the inportance of primacy
and t he inportance of the state taking on responsibility for
water quality enforcenment and that the DHES ought to take the
t ough cases as well as the easy cases.

MR ROBI NSON said what it came down to was that when he
realized, just before the deadline, that ther had not filed and
asked where they were on the case, he was told they were not
going to file. MR ROBINSON said that was a maj or policy
deci sion that he was not aware of and he said t he DHES was goi ng
to file and they did. DHES attorney Bob Thonpson, after sone
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di scussion, believed that the DHES could at least file the
docunents and get it done and keep the door open to amend t he
conpl ai nt which they did. MR THOWSON worked very hard to get
the conplaint filed and then spent considerable time amending t he
conplaint. MR ROBINSON said they did that because he nade t he
decision that they were going to take the action and not | ust
drop their responsibility and give it to the EPA

REP. KNOX said the EQC had heard the allegations by MR
JENSEN regarding the failures of enforcement by state governnent
and MR JENSEN stated that if a mne was shut down that would be
a nessage to the public that mnes cannot act with inpunity.
REP. KNOX referred to the Blue Range M ne that was shut down in
1991. REP. KNOX said the mne was shut down for good reason.
The shut down was painful but he supported the shut down of that
m ne because of the potential harm The mtigation procedures
and t he cl eanup have al ready taken place. REP. KNOX said that
was a success story in Mntana.

MR NOBLE suggested that the Council menbers keep in mnd
t he staff’s question of where to go with the enforcement issue as
they listen to the Legislative Auditor’s report.

Legislative Auditor’s Update

JIM NELSON, a performance audit nanager with the O fice of
the Legislative Auditor, said his office perforns financial
audits and performance audits. Every agency is subject to a
financial audit every two years. The performance audits are done
as directed by the Legislative Audit Conmttee. One of the
performance audits selected by the Commttee was an audit of the
Water Quality Bureau. |In addition, the Legislature directed the
office to do a performance audit of the Hard-Rock Bureau in the
Depart ment of State Lands.

Wrk done so far on the WB audit has been to conduct a
survey of all functions perforned by the Bureau and t he scope of
the audit is being discussed. The scope is close to what the EQC
di scussion has been. Exami nation will be made of the process
used to investigating violations on non-conpliance issues through
the resolution of those issues. That area will be exam ned
because of the backl og of cases. There appears to be a | ack of
managenment information for tracking violations and for
pi npoi nting where those violations are. By auditing that area
the permtting process will also be examned as will various
sections within the Bureau.

MR NELSON'saidthere is an attenpt to narrow t he scope as
much as possible. Time franes for investigating conplaints,
nunber of violations, process used for handling violations are
I ssues that will be exam ned. Policies and procedures used w ||
be reviewed. Actions taken by the departnment will be exam ned to
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ensure conpliance wth the Water Quality Act and the Public Water
Supply Act. There will also be an attenpt to eval uate

| egislative intent so that overall actions by the departnment

refl ect what was intended by the Legislature when it established
t he program

Various files will be evaluated to determ ne where t he
violations are. The auditors will |look at 100 percent of the
formal legal files going back five years. A statistical random
sanmple will be taken of many of the other division’s files such
as ground water permts, investigation files, and conpl ai nt
files. There will be about 1,500 sanples taken. There will also
be on-site visits to verify the information in the files.

The standards established by the DHES for handling
violations will be exam ned, including what criterion is used and
the levels of action. The workload of staff will be exam ned as
well as the structure of the agency.

MR NELSON said the plan is to have the field work done hy
t he end.of sunmer and have a report ready in the fall. The
report woul d be presented to the Legislative Audit Commttee and
it could be presented to the EQC al so.

SENATOR GROSFI ELD asked what the timng will be on the Hard-
Rock Bureau performance audit. MR NELSON said it will be
simlar to the Water Quality Bureau audit. He said both audits
will exam ne some of the sane files and are on a sim|ar
timeline. The Hard- Rock Bureau audit is a nore broad scope,
however .

MR NOBLE asked Council nenbers where the enforcenent issue
should go fromthis point. M TOLLEFSON suggested t he
subcomm ttee deal with that issue again and perhaps devel op a
recommendation for the. Council later.

SENATOR GROSFI ELD expressed concern that the EQC budget wil |l
not allow extra subcomm ttee neetings. He also said the timng
of the subcomm ttee doing any nore work on this issue while the
Legislative Auditor is doing its performance audit could be a
problem \What comes out of the audit could provide the Council
with direction on the enforcenment issue.

MR NOBLE said if the nondegradati on subcomittee is going
gp work on this issue, the Council needs to provide sone
irection.

M5. SCHM DT said, from a budgetary standpoint, with as many
subconm ttee and working group neetings as are planned, it wll
be unnecessary for the full Council to neet until m d- May.
Therefore, the travel costs will be covered. She said the audit
appears not to be dealing with the enforcenment workload after
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adoption of the nondegradation rules and the subcommttee could
address that issue.

MR TOLLEFSON said it is inportant to keep the issue in mnd
and address it at sone point.

Under public comment, RICHARD PARKS asked that the Counci
consi der two issues that have been discussed in the past. The.
i ssues are bad actor regulations and bonding requirenents. |f an
operator has a consistent history of violations, he should not be
granted a permt in Mntana. Wile there are bonding
requiLenents incurrent law, MR PARKS did not feel they go far
enough.

FLORENCE ORE, a Pony resident, reiterated MR PARKS
concerns regarding the two issues he raised. She said if those
two provisions had been in place, the citizens of Pony and the
Water Quality Bureau personnel would have been saved time and
nmoney. The mining operator had violations against himand still
received permts to operate a mne and mll. The permt has
since been revoked, but not before a great deal of damage had
been done to the water quality and at great expense to Montana
t axpayers.

ALAN ROLLO, Montana Wl dlife Federation, agreed with the two
previ ous speakers. If the laws were nore stringent at the
begi nning of an operation, there would be | ess need to spend
nmoney on cl eanup of projects that were not properly conduct ed.
C tizen suits also provide an avenue to force proper cleanup
activities.

DENNI' S OLSON, Northern Plains Resource Council, said he is
participating with a group called the New Wrld M ne Task Force
conposed of people who are concerned about the mne devel opnent.
A full meeting will be devoted to the issue of water bonding
requi renents and the materials could be given to the EQCto use.
He ?gged participation at that nmeeting by EQC nenbers and EQC
staff.

MR NOBLE said 'several attenpts had been nmade in past
| egi sl ative sessions to pass bills dealing with bad actor
regul ati ons and water bonding requirenents, but they had not
succeeded. He asked if staff had any information on those
attenpts.

MR KAKUK said EQC staff had drafted those bills and had
that information. However, rather than si I% produci ng past
bills, staff could research t he philosophy behind those bills and
provi de some of the pros and cons about the workability of such
| egi sl ation.
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REP. COCCHI ARELLA MOVED t hat the nondegradation subcomm ttee
continue to work on the enforcenent issues.

SENATOR GROSFI ELD said the subcommittee IS working on
mtigation, mxing zones, and if the two issues of bad actor
regul ati ons and water bonding requirenents are added along wth
nore enforcenent issues, the load starts to get heavy.

MR BCEH asked if the Legislative Auditor could give
periodic reports to the subconmttee on the progress of the
audit. MR NELSON said there is little information that can be
distributed before the full report is witten and rel eased
because t he departnment nust be given a chance to reviewthe audit
and respond.

MR NELSON said there will be a scoping docunent and woul d
be willing to discuss the contents of it with MR KAKUK.

SENATOR GROSFI ELD said t he bad actor and bondi ng issues are
not neant to only apply to nondegradati on. The subcommittee’s
charge has been to deal only wi th nondegradation issues and
i ncluding those two issues will broaden the scope of the
subcommittee’s work. He suggested the full Council deal with
t hose two issues instead of the subcommttee.

REP. COCCH ARELLA W THDREW her notion to all ow for nore
Counci | di scussi on.

- SENATOR WELDON said t he hazardous waste working group is
exam ni ng bad actor concepts for that issue also

MR NOBLE said the full Council probably should deal with
enforcenent issues as they relate to other study topics already
under way.

REP. COCCHI ARELLA said the enforcenent issue is an,
appropriate topic for EQC oversight and should receive reports
fromthe DHES Director regardi ng progress on enforcenent.

MB. SCHM DT said t he subcomm ttee system functions best when
dealing with the details on the issues because of the structure
that is used. However, in the case of the enforcenment issue, it
is inmportant enough that the full Council should address it. It
woul d appear that there should be a conbination of effort on the
i ssue.

MR NOBLE said the enforcenent issue should remain an issue

on both subconmmittees and the full EQC  The Council nenbers
agreed that the issue should come Before the Council again.
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5194

personal |y, and other subcommttee nenbers expressed their
appreciation for the efforts of DR HCRPESTAD.

jon rt

_ SENATCR (ROSFI ELD used Exhibit 3 to explain subcommttee
di scussi ons and recommendations relating to mtigation issues.
Included in the mtigation issues is a definition of mtigation,
scoae of mtigation, location of mtigation, enforcenent,

banki ng, and nandatory mtigation.

SENATCR GRCSFI ELD sai d t he subcomm ttee agreed on the
reconmendations on the first five issues that It exam ned and
felt the subcoomttee had finished with them However, the two
I ssues of mtigation banking and nandatory mtigation have not
been resol ved.

MR Kxaxux said there was one sub issue that shoul d have been
included in the draft report under mandatory mitigation and t hat
was what effect mtigation would have on a Smal | proj ect
applicant. An exanple of small project would be septic systens.

_ SENATCR DOHERTY MOVED that the Council accept the first five
I ssues as recommended by the subcommttee in the draft report,
Exhibit 3. He said this would hel p the subcommttee because it
woul d not have to revisit those areas again. The second hal f of
SENATCR DOHERTY®S MOTI ON was that issues six and seven and the
a_rrall project concern stay with the subconmttee for nore

i scussi on.

The moti on PASSED.

MR NCBLE asked that the subcoomttee al so further exam ne
t he !1§_sue ;al sed by MR TOLLEFSON on sel f determ nation and non
significant.

. SENATORGRCSFI ELD sai d the subcommittee has al so spent a
great deal of tinme on mxing zone rules in addition to the
nondegr adat i on rul es.

_ SENATOR GROSFI ELD sai d the subcommttee wanted t o spend nore
tinme on possible categorical exclusions for'issueslike
conposting toilets or other technol ogically feasibl e approaches
for disposal of househol d wastes.

VWt er ouality Act Enf orcenent

MR NOBLE said the Council has discussed the topic of
enforcenent several tinmes relating to water quality and ot her
areas, including hazardous waste. Enforcenent issues are a
concern to every Council menber.
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MR NOBLE said M5. SOW GNEY wote him a letter expressing
concern that questions she had asked at previous meetings of DHES
personnel had not been answered.

MR NOBLE said an informal neeting was held with Vice Chair
REP. COCCHI ARELLA and t he Nondegradati on subcommittee Co-Chairs,
SENATOR DOHERTY and SENATOR FIELD to see if there could be a
better approach to receive needed information for DHES on various
enforcement issues. Consensus was that constructive di scussions
needed to be held on enforcenent.

REP. COCCHI ARELLA said SENATOR GROSFI ELD had set up t he
first informal neeting to discuss the issue of enforcement, but
also to discuss the credibility of the EQc and its relationship
wi th other agencies. The discussion was to identify what the
problens are with the issue of enforcenment, but they realized
there is nore to the problemthan only that issue.

REP. COCCHI ARELLA said it is a broader, larger problemin
state governnent and is in nore areas than just enforcenent. She
said the group decided it wanted to be constructive with the
enforcement process as it currently exists and in relation to the
performance audit being conducted. She said the EQC should be
hel ping the process work nore positively and shoul d be ensuring
that the environnental |aws that pass the Legislature are
working. The Council could delve into sonme policy issues related
to enforcement and how t he agencies could inplenment and enforce
the laws that are in place.

SENATOR GROSFI ELD sai d the agencies routinely are mandat ed
to nonitor and enforce laws that require many times the resources
t hose agencies are given to do the job properly. |If there is
always a msmatch in the responsibility and the resources, it is
I npossi ble for an agency to do its job. He said it could be
necessary in the future totie the funding to legislation in a
nore realistic manner. As an exanple, SENATOR GROSFI ELD said in .
t he area of hazardous waste enforcenent in the DHES t he average
length of tine enpla%ees have been on the job is 14 nmonths. This
produces enpl oyees o are not very well trained because they are
Just not there [ong enough.

SENATOR GROSFI ELD said the issue of state primacy al so needs
to be examned. There is a high cost to the state in order to
enforce those areas that the state has primcy and maybe sone of
t hose areas should be turned back to the federal government. It
Is time to have a discussion relating to state prinacy.

SENATOR GROSFI ELD al so identified the issue of whether
enforcenment should be to exact fines or to ensure conpliance. He
said the question of how nmuch tine and help is given soneone
bef ore enough is enough and an action is taken to enforce should
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be di scussed. The question of consistency of enforcenent
policies in the different areas should al so be addressed.

SENATOR GROSFI ELD said the performance audit wll answer
sone specific questions. However, he felt the Council could
address sone of the bigger policy questions and try to focus on
those. There was agreenent anUn? t hose who had net that it would
be a good idea to address sone of those concerns.

SENATOR DOHERTY said it is very appropriate for the EQCto
provide this tYpe of oversight role. The questions of whether a
piece of legislation is working or how it could work better are
rarely asked. He also felt the Council should address the
broader policy issues, including prinmacy and whet her sone | aws
will never be enforced because of the |ack of resources. He said
there might be innovative ways of addressing enforcenent by
placing all enforcement with the Attorney General’s office.

SENATCOR DOHERTY credited SENATOR GROSFIELD with the pursuit
of the issue. He also said the DHES personnel had been
cooperative and he hoped that would continue so with the efforts
of everyone involved the process could work properly.

BCB RCBINSON, . DHES Director, supported worki ng with the EQC
on these issues and said the department is struggling with what
the posture should be in dealing wth enforcement. There is not
a clean, well-defined process as is the case in sone agenci es.

He recogni zed that in order to maintain credibility, an agency
needs to be consistent with its policies. He said they wel cone
the opportunity to work with the Council and staff and conmtted
hinself and his staff to the efforts. Further, he said he will
ask for help fromthe county sanitarians who al so are invol ved. .
with enforcement in the field.

MB. SOUWI GNEY said her letter referred to by MR NOBLE was a
foll ow up on questions asked of DHES on enforcenent by the EQcC.
She did not feel all of the questions were fully answered. The
issue of limted resources did appear at both the neeting and In
the witten response fromthe DHES. Her concern was that the
public thinks the laws are in place so they are being inplenmented
and enforced and this is not always true.

M. SOW GNEY said it is inpossible to fix anything unti

the problemis identified. It wll be necessary to know the
enpl oyee wor kl oads and whet her the enpl oyees understand the | aws
and how the | aws should be inplemented. |If |laws are being

viol ated, there nust be an incentive to stop it. There would
eventual |y be a decrease in workload i f everyone knew they had to
conply with the laws and there was consistency in application.
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REP. BIRD asked if only water quality enforcenent woul d be
di scussed or if other areas will be addressed. MR NOBLE said
all areas of enforcenment wll be exam ned.

MB. SCHM DT said the reason for bringing these issues to the
attention of the full Council was for the purpose of discussion
of what could be a very |arge undertaking that woul d go beyond
this interim Enforcenent has been di scussed at every neeting
w t hout resolution of what is happeni ng and why.

REP. KNOX sai d these are very broad public policy questions
and he supported the concept of exam ning enforcenment issues with
t he understandi ng that those issues are part of a |larger arena.

SENATCOR WELDON said the Task Force t o Renew State Gover nment
has a subcomm ttee that is dealing with the natural resource
agenci es and functions. The task force is Iookin% at how t he
agenci es are organi zed. He said he could report back to the EQC
as to any changes that might be proposed. The structure of the
executive branch could change and that should be kept in mnd by
the Council in its discussions.

REP. COCCHI ARELLA said the group that had nmet informally
included the Governor’s office up front so the efforts would be
made with cooperation of the legislative and executive branchem
She said this was done also so all parties would be involved and
the efforts would be constructive. She also said she felt there
shoul d be a general discussion on the policies and not
necessarily exam ne one agency or bureau.

DON ALLEN encouraged the Council to use.a positive and
constructive approach. He said possibly changing the termn nol ogy
from enforcenent to conpliance could have a nore positive inpact.

MR TOLLEFSON said the Council should remenber that the
reason this issue is before it is water qualitY.. Adequat e
i nformati on on which. to base pernmits is crucial to water quality
and conpliance is also crucial

SENATOR GRCOSFI ELD said a question is whether the Council
wants to becone involved in these issues as early as its next
neeting and to spend half a day discussing the issues. Another
question would be whether the full EQC or the nondegradation
subconm ttee shoul d spend tine on these concerns.

SENATOR GROSFI ELD said personally he felt the Council should
be involved and he felt it should be the full Council, at |east
at a first neeting until the issues beconme nore narrow.

REP. BIRD agreed that the enforcenent issues should be
di scussed by the full Council.
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MR MARX said the issues discussed informally by sone
counci | menbers and DHES personnel were broad enough that they

shoul d be discussed bY.the full council. However, he said the
council needed to realize how serious the issues are and how nuch
time wll be needed to exam ne them He said if the Council is

going to be involved, it needs to commt the time that wll be
necessary.

SENATOR GROSFI ELD said the enforcement issues will not be
directed only at the DHES and agreed with MR MARX that it wll
need a serious time commtnment by the council

MR NOBLE said enforcement in some manner has been di scussed
at every Council meeting and agreed it needs to be di scussed.

There was consensus that at its next neeting the full _
Counci | woul d spend a half day discussing the issues surrounding
enforcement policies by state government.

SJR 34 HAZARDOUS WASTE MANAGEMENT STUDY

MR NOBLE said the working group is making progress and at
its next neeting will discuss conditionally exenpt snall
generators who do not produce nore than 220 pounds of hazardous
waste monthly. There will be individuals at the neeting who wl|
di scuss sone of the problens with proper disposal of hazardous
waste materials in rural areas.

MR SIHLER used Exhibits 4 and 5 to brief the Council on the
progress of the working group under the recomendations and study
approaches it had set for itself. He also gave the Council an
overview as to the progress made by the working group on its
approach to determning the adequacy of the regulatory framework.

MR SIHLER said the group is still working on a tracking
systemto be used in the disposal of hazardous waste. Under
di scussion is whether notice should be sent to the state when
these materials are disposed. There are many exenptions under
t he hazardous waste framework | argely because those activities
are managed under a different statute.

The wor ki ng group has discussed the report prepared by MR
SIHLER on staffing levels and funding in the Solid and Hazardous
Waste program  The group has also received a report fromthe Air
Quality Bureau on the sane subject. Personnel fromthe two
prograns are working on a proposal to submt to the working group.
on &hat resources are needed to properly carry out the assigned
t asks.

Present ati ons have been nade at ﬁrevious meetings on

conditionally exenpt generators and the issues will be discussed
at the next neeting again.
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APPENDIX 14

system which equitably nmeets the nobility needs of Montana’s
citizens and connects themto the nation’s econony.

At its next neetings, the collaborativewll revisit the
goal statenent and will discuss the various policy statenents
submtted by participants that would fl esh out in greater detail
the strategies for further devel opi ng the goal statenent into

pol i cy.
NATURAL RESQURCE AND ENVI RONVENTAL AGENCY ENFORCEMENT

MS. SCHM DT handed out a proposed enforcenent di scussion
agenda, Exhibit 7, and di scussed briefly why the Council is
| ooking at the issue of regulatory enforcenent. She said in the
Council’s work over the last interimand in other interins in the
past the issue of the adequacy of enforcenent of the state’s
environnmental |aws and how those | aws are enforced has had a
significant inmpact on the Council’s thinking as it tries to
formul ate natural resource policy to recomrend to the
Legi sl at ure.

MS. SCHM DT noted that in particular, during this interim
the Council has had to deal with enforcenment questions as they
relate to the adequacy of the state’s regulatory framework for
nmanagi ng hazar dous waste, nondegradati on, and generally water
quality and mning. She said it has becone clear that the issue
of enforcenent was comng up repeatedly in the council’s
di scussi ons and was apparent that perhaps not a |lot of productive
progress was being nmade to get to the bottomof the issue of what
the state's enforcenent policy was and whether it was worKking,
whet her it was adequate and how it needed to be retool ed or
rethought in an era of limts on governnment. She said it seens
apparent after nmeeting with the Chair and Vice Chair and the Co-
chairs of the Nondegradation Subcomm ttee that sonme new effort
would be warranted. She noted that that issue was presented to
the Council at the last neeting and the Council agreed that it
was a good idea to step back and take a | ook at overall
enforcement policy. The purpose of the discussion at this
neeting is to arrive at sone type of an agreenent on t he scope
and goal s of the study.

M5. SCHM DT, referring to Exhibit 7, noted the proposed
enforcenent di scussion agenda is the staff’s best effort at how
to begin discussion on this topic.

MR SIHLER said staff after the last Council neeting
contacted Council nenbers to get a better understandi ng of what
each of the Council members’ expectations were of this study and
where it mght go. He said it became clear to staff that
di fferent people were thinking different things and | ooki ng at
different possibilities of what directions the study m ght take.,
He noted that perhaps the best way to proceed at this neeting
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woul d be to discuss what the scope of the study should be and
what the council would like to get out of it and how long it

m ght take. The staff has made an assunption that there shoul d
be sonme di scussion about what the goals are, what the scope of
the study is, and how |l ong the study m ght take before the
Council can proceed in sone orderly fashion into the substance of
t he study. He noted the proposed agenda was the staff’s initial
attenpt to generate discussion

In a review of the proposed enforcenent agenda, MR SIHLER
said in terns of the study’s scope, at |east sone of the
di scussi on that the Council has had about enforcenent has
resulted from di scussi ons about the Departnment of Health and
Envi ronmental Science’s Water Quality Bureau (WQB) and t he WXB
audit. The Council nust decide on the issue of "scope" of what
it would like to ook at in terms of the nunber of agencies
and/ or prograns. He reviewed the potential study goals and noted
that these were the staff’s thoughts on what the Council m ght
want to have as possible study goals. He noted there should be
sonme discussion on the tinme-frame of the study because this study
could be completed this interimor it could |ast |onger.

MS. SCHM DT asked if this proposed agenda net with the
Council’s approval and whether there was anything that the
Council would like to do differently or add to the agenda at. this
poi nt .

SENATOR GROSFI ELD said it |ooked like a good start. M
NOBLE said it was pretty hard to add anything to it.

MR EVERTS summarized the historical context for
environnental enforcenent and noted that there is a |ack of
informati on on Montana’s environnental enforcenment history.

G ven Montana’s non- docunmented enforcenment history, he said that
he would briefly focus on the history of enforcenent at the
federal level. He said federal environnental enforcement really
did not start until the early 1970s. Before the 1970s, state and
| ocal governments were primarily the entities charged with
enforcing environmental laws. The authority of |ocal and state
governments to enforce environmental |aws evolved fromtheir
police power, which could be used to protect the public health,
safety, and welfare. Local and state governnents enforced these
| aws t hrough common | aw actions such as public nuisance,
negl i gence, and trespass. The public trust doctrine, water |aw
and strict liability were also utilized by state and | oca
governments to enforce environmental |aws.

There was strict federal regulation beginning with the
enactment of the Clean Air Act of 1970, the Clean Water Act of
1972, the Federal Insecticide, Fungicide, Rodenticide Act of
1972, the Safe Drinking Water Act, the Toxic Substance Control
Act, the Resource conservation and Recovery Act, the
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Conpr ehensi ve Environmental Response Conpensation Act (CERCLA)
The cul mnation of the federal environmental effort was CERCLA in
1986. Wth all of this federal |egislation, the federal
enforcenent role and federal influence over environnental

enf orcement expanded.

MR EVERTS noted that basically these environmental |aws
have been in statute for twenty years. There has been a nunber
of reauthorizations and amendnents. He said that what could
possi bly have been done at the environmental statutory federa
| evel has pretty much been done. The focus has shifted from what
Is on the statutory books to whether these |aws are working and
how shoul d enforcenent be ensured. A nunber of people and
entities are looking at the issue of enforcenent. State
governments are exam ning their own enforcement policies and are
trying to match themto the resources that they have and the
priorities they have set. The trend has gone from putting these
| aws on the books and anmending them to taking a | ook at whether
they are being enforced and if not, why not and where shoul d
policy makers be placing their priorities.

MR SAGAL used Exhibit 8 to explain federal and state
governnment agency enforcenent, citizen and private enforcenment,
and self enforcenent schemes. He noted that government
enforcement is divided into civil penalties and crim nal
penalties. He said that under civil penalties at the federa
level there are adm nistrative penalties, judicially inmposed
civil penalties and field citations, all of which serve a
specific purpose and seemto be applicable to different
situations. Administrative penalties tend to be quicker and nore
efficient and generally vary in degree of severity and tend to
establish an overall enforcement scheme. Judicially inmposed
civil penalties are case specific and are nore costyy t han
adm ni strative penalties, but the penalties tend to be larger.

He said the EPA | ooks at recalcitrant behavior of the violator,

t he seriousness of the violations, and the econom c benefit of
non- conpliance in naking judicial civil penalty assessments. He
noted that courts have al so awarded conpensatory danmages for loss
of natural resources and have assessed Investigation and
litigation costs against defendants. Field citations tend to be
easier to assess and inplenent; however, the penalties tend to be
smaller. Field citations are being tried on the state and |oca
level. The trend in environnental enforcement has been to give

i ncreased responsibility and oversight to state and | ocal
governments. I n 1990, state and |ocal governnents spent al nost
$55 billion on the environment.

MR SAGAL discussed crimnal penalties and said the current
trend is to pursue crimnal enforcement as a nore effective
deterrent than the civil penalties. As a result, nore federa
and state statutes have crimnal penalty provisions and have
generally increased crimnal penalties for violations of the law.
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He said there are two related and energing trends in enforcenent

policy, but the general theme of both seens to be %etting t he
nost effective regulation for the amount of noney being spent.

The first trend is strategic planning or multi-medica
enforcement. This nethod tries to integrate a nore holistic
approach by consolidating all aspects of enforcenment of all
applicable statutes at one time and targeting enforcement efforts
on a particular industry, geographic area, or segment of the
popul ation. The second trend is risk-based enforcenment. R sk
assessnents used by agencies responsible for enforcenment attenpt
to identify and quantify potential hazards in order to determ ne
t he degree of risk they pose for the public. The intent behind
ri sk-based enforcenent is to utilize enforcenent resources in a
nore effective way by concentrating tine and effort on the
sources of pollution nost likely to do the greatest harmto the
public. He noted that there are other methods of enforcenent
that include tax credits, free market approaches, alternative
di spute resolution, injunctive relief and court orders,
admnistrative orders, conpany blacklisting, and education. He
said there are other innovative enforcement nodels from ot her
states and noted that New Jersey has a state environnental
prosecut or.

MR SAGAL said many federal and state statutes contain
citizen suit provisions. He noted that citizen suit provisions
tend to be acconpani ed by mandatory discl osure provisions because
citizens need access to data in order to sue a polluting entity.
He said there are other traditional or not so traditional |ega

causes of action including nuisance, negligence, public trust
doctrine, and trespass.

MR SAGAL said the |last category of enforcenent is "self
enforcenmentW. Environnental auditing is a form of self
enforcement. The EPA defines environmental auditing to be a
systemati c, documented, periodic and objective review by
regul ated entities of facility operations and practices rel ated
to neeting environmental requirenments. The threat of both civi
and crimnal liability has influenced industry to take the
initiative to discover and correct possible violations of
regul ati ons before the regulator starts the penalty process.

MR EVERTS expl ained the staff's inventory process of the
state's enforcement provisions, Exhibit 9. The staff conpiled
170 pages of enforcement provisions out of Mntana' s
envi ronnental and natural resource statutes. He also gave the
Counci| copies of Index of Environnmental Permts, noting that the
I ndex would give the Council a good idea of the scope of the
permtting activities and the types of enforcement activities
that may be taking place in the state.
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SENATOR GROSFI ELD asked about the structure of the statutory
enforcenent inventory matrix that the staff conpiled. He noted
that the enforcenent tool of mandanus, for exanple, was sel dom
utilized in statute.

MR EVERTS said if an enforcenent tool was not highlighted
it meant that under that specific enforcenent statute it was not
specified or available. He noted that nmandanus is a common | aw
tool in which an individual can go into court and request a wit
fromthe judge to require an agency to do what they are required
by lawto do. Where these enforcenent tools are "checked off" in
the enforcement matrix it means the specific enforcement tool is
specified in statute. Wth mandanus the Legi slature has
integrated a common | aw concept into statute. However,
regardl ess of whether it is in a given statute, it is stil
avai |l abl e for an individual to pursue in court.

SENATOR GROSFI ELD asked about enforcenent as it relates to
streans and rivers in the state.

MR EVERTS noted that the topic of streanms and rivers is an
exanpl e of statutorily integrating the concept of the public
trust doctrine as an enforcenment tool

MR NOBLE asked how nany agencies are involved that have
enforcenment prograns and the agency progranms within agencies.

MR EVERTS said that the number of state prograns invol ved
In environnental enforcenent is roughly 22 to 24 prograns. He
noted that there is overlap between prograns and agencies for
enf or cement .

MR NOBLE asked if overlap between agenci es neant that one
agency could fine soneone for a violation and anot her agency
could fine that same person for the sanme violation.

MR. EVERTS said there is not any overlap between agencies
and progranms for nultiple fines for the same violation. He noted
that the Department of Health and Environmental Sciences (DHES)
and the Department of Fish, WIdlife and Parks (DFWP) both have
regul atory responsibility over recreational canp sites. DHES has
jurisdiction over the water quality and health activities and
DFWP has jurisdiction over the canp site use.

MR KAKUK said there was a question regarding the
di stinction between nmandanus authorized and citizen suit .
enforcement. He noted that in the Departnent of State Lands
(DSL) Strip and Underground M ning statutes mandanus is
aut horized. He noted that the statute (82-4-142 MCA) has a catch
title that says "Mandamus t o conpel enforcementY and there are
two subsections. He said a resident of this state with know edge
that a requirenment of this part is not being enforced may bring
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the failure to enforce to the attention of the public officer
enployed by a witten statement and if it is still not enforced,
then the enpl oyee that is not enforcing it can be found in
contenpt of court. He said that renedy exists for anybody for
any program at any time. When it is in statute like this, it
probably makes it a little easier because it is clear that the
Legi sl ature wanted people to have that authority for that
particul ar program

MR. KAKUK said how a wit of mandanus differs fromcitizen
enforcenent is illustrated under the Coal and Uranium Recl amati on
statute (82-4-354, MCA). Under this statute not only is there
the authority to request mandanus to conpel enforcement but there
is a provision that says that any person having an interest that
is or my be adversely affected may commence a civil action on
his own behalf to conpel conpliance with these statutes as |ong
as they notify the department that if it does not take action in
60 days then the affected person will take action. That is the
distinction in | aw between mandanmus being authorized and citizen
enf orcement being authorized. Under the Strip and Underground
Mning Statute if the state does not take action, the officer may
be found in contenpt of court. Under the Coal and Uranium
Recl amation Statute if the officer does not take action, the
citizen can go ahead and carry his or her own action out as
basically a defacto private attorney general.

MR NOBLE asked for the actual meaning of "mandamus".

MR KAKWK said that "mandamus" is a Latin term neaning a
person is taking an action to require the state to do its duty.
If the court actually agrees with the wit, it means the court
has found an instance where the state has a clear statutory duty
and it is not performng and the court is going to require the
state to performits duty.

MR MARX asked the staff whether when doing the conpilation
on this enforcement information anything was startling.

MR KAKUK said there were some interesting things that the
staff canme across in conpiling the inventory. The question canme
up as to whether the staff should make a distinction between
felony and m sdemeanor penalties for environmental statutes. A
felony is defined in Montana as anything over one year in jail
For subdivisions if a person does not followthe procedures when
selling to an out-of-state purchaser, he could be subject to two
years in prison. The penalty for filing a false mning claimis
up to five years in prison.

MR SIHLER said when the staff was designing this inventory
process, he was uncertain as to whether they would find each
agency and each program had all the same authority and there was
not much difference or whether there would be a lot of diversity
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in terms of authority. There seenms to be a reasonable amount of
diversity.

MR. NOBLE asked MR KAKUK whether it appeared that each of
the penalties for each subject area was shotgunned into place as
opposed to sonme type of systematic placenent.

MR. KAKUK said the penalties were placed in the statutes
through a piece-neal or shotgun approach. He noted that as water
quality and air quality statutes were updated, they have gotten
rid of the felony provisions, increased the civil penalties, mde
sure that each day is a separate offense, and added
adm ni strative enforcenment authority. As the progranms come up
for modifications in the Legislature, they are comng nore in
line with each other. He noted there is an increase in
enf orcement consistency across DHES prograns.

MR SIHLER nmede the observation that from past |egislative
sessions the trend has been to either to get rid of crimnal
penal ties and change themto civil penalties or add a civi
penalty. The federal enforcenent trend has been to nove toward
nore crimnal penalties.

SENATOR GROSFI ELD noted that a number of the environmenta
enf orcement provisions have each day as a separate violation. He
asked whether this was a standard enforcenment provision and
whet her it was typical in other states. He also asked whether
there was a double jeopardy issue here

SENATOR DOHERTY sai d doubl e jeopardy only applies to
crimnal penalties.

MR KaKUK said he did not know whether the provision of
“"each day constituting a separate violation" was utilized in
other states, but was it is typical of the federal governnent
enf orcenment schene.

MR SIHLER noted that the state’s clean air act bill was
passed this last session in response to the new federal clean air
act and the "each day constituting as separate violation"
provi sion was one of the conponents that the state was required
to have in order to neet the federal requirenents. He said nost
states are probably adopting that provision given the federa
requirements.

MR KAKUK sai d doubl e jeopardy is being prosecuted or
penal i zed twice for the same offense and what this |law says is
that this is one offense per day and a person is subject to one
penalty for each day because each day is a separate violation.

SENATOR GROSFI ELD sai d he understood how it worked but there
have been cases where something wll happen and the violator is
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not even aware of it for several days and has already gotten five
separate violations before he even knows he had a violation.

MR KAKUK said that one of the things the EQC has heard from
BOB ROBI NSON, DHES Director, is that this provision provides sone
| everage or some bargai ning room

MR NOBLE said sonme of the dollar penalties are so severe
that the agencies would be hesitant to enforce those provisions.
Twenty five thousand dollars per day for a mning operation may
not be out-of-sight but $25,000/day for a rancher wth 200 acres
m ght put them out of business. He said it seenmed prohibitive.

MR SIHLER asked the Council whether they needed additional
information to decide on the scope and goals of the study.

MR NOBLE said the Council was aware of the size of the
project and asked whether this study could be conpleted before
the interimis over or whether it would last into the next
interim He noted that this study could possibly last into the
next two interins. He asked whether the Council was going to
have enough time to do any significant study that will prepare
future councils do carry on the task

SENATOR DCOHERTY noted that the Council had finished it
efforts on the nondegradati on subcommittee and those Counci l
nmenbers m ght be committed to this issue. He said that the issue
of enforcenent is one that keeps com ng back and one that is
absol utely essential to be understood. He had four questions:

(1) are there problens, (2) what are the problens, (3) can the
Counci | understand why there are problens, and (4) can the EQC
solve or fix the problems. He said there is some notion that
there are sonme problens out there, but understanding all of the
causes and understanding howto fix themor solve themis the big
i ssue.

MR NOBLE asked about the enforcenment issues surrounding the
Cl over Leaf Dairy situation. He said he did not understand how a
dairy that is producing mlk and ice cream could be found not
sterile.

MR ROBINSON said there was no determ nation by any agency
t hat anyone had to go out of business and that was a decision by
t he business owner. The DHES responsibilities are to identify if
there are adulterated products on the market or if there is a
product on the market that is a risk to human health, DHES has a
responsibility to step in and take it off the market.

MR NOBLE asked if what the DHES did in terms of requiring

the mlk product to be taken off the nmarket was considered
enf or cenment .
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MR ROBINSON said it was a part of the food and consumner
safety enforcenent program He noted that DHES had previous
dealings with this dairy operation under the safe drinking water
program He said this dairy produced gallons of drinking water
for public consunption and the department docunented |evels of
coliformin the drinking water and got themto voluntarily recal
some of that water and subsequently issue an order to recall all
of the water. The Center for Disease Control and the FDA
I nspected the plant for E.coli Bacteria.

MR NOBLE said fromthe point of view of a business person
it makes him mad because nmpost businesses are striving very hard
to do the right things and follow the laws. He asked if a
product that some conpany produced injured sonebody could the
DHES fine that individual

MR ROBINSON noted that the penalties under the Food and
Consumer Safety Act are not that stringent and the DHES does not
have any adm nistrative penalties or fines. |In the dairy case it
was a m sdeneanor.

SENATOR GROSFI ELD said that to sone extent he would have to
agree W th SENATOR DOHERTY in that enforcenent is a big issue.
He asked what was nmeant by "self-enforcement" and whether it is
broader than forestry BWS. He said that the EPA definition of
"self-enforcement” had a nore extensive nmeaning beyond forestry
BMPS.

MR SAGAL said he did not think self-enforcenment |ike
envi ronmental auditing would be nentioned in an environnental
statute. Self-enforcement is sonething that industry has taken
upon itself to initiate. The EPA has devel oped sonme guidelines.

SENATOR GROSFI ELD asked whet her the state had any siml ar
gui delines on self-enforcement. MR SAGAL said he did not know
of any state guidelines. M SIHLER noted that the BMPS are not
required in statute.

SENATOR GROSFI ELD said there was a fourth area not detail ed
in MR SAGAL’s outline and that is the idea of enforcenent as a
club or a means to punish versus |ooking at enforcement a neans
tob?ain compliance. It is nuch easier to regulate an educated
public.

M5. SCHM DT said that option 3 in Exhibit 8 explores the
rel ati onshi p between enforcenent and conpliance.

MR TOLLEFSON asked how t he Council nade the |eap from water
quality enforcement to "big picture! enforcement. He said he was
still thinking about water. He understood that the fundamental
questions the Council has may not be answered until the water
quality audit is conpleted. He said this seened like a big
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project to produce in six nonths. He said he wanted to know how
this project will affect actual water quality.

MR. NOBLE asked SENATOR DCOHERTY what he envisioned the
Counci| would be able to acconplish with this subject.

SENATOR DCHERTY said he did not think the Council could take
on all the state’s environmental and natural resource agencies,
but could focus on one or two agencies and see whether there is
anything that is universally applicable. |[If there is not,
everything cannot be fixed with one ready nade solution. He said
focusing on water makes sense and focusing on sone of the
enforcenment issues that have cone before this Council also seened
like a good idea. He said if the EQC could figure out a way to
enforce Montana’s water quality |laws consistently, uniformy,
fairly, and understandably, the Council would have done an
incredi ble stroke of work for a nunmber of people.

MR NOBLE asked whether focusing on one or two agencies
woul d be fostering the shotgun approach. Some of the states are
| eaning toward or have a in- house enforcement structure. He
felt an overview of the whole system m ght be better.

SENATCR DOHERTY said that a special enforcenent division may
make sone sense. Al of the natural resource and environment al
state agenci es have several attorneys working on enforcement and
it may nmake sense to put themall in one place and it m ght make
it easier to enforce the laws. However, It may not work.either.

M5. SOW GNEY said whether the Council does sonething
broadly or with water quality it is not the enforcenment that it
istrying to focus on, it is conpliance with the statutes. -In
order to do, it is necessary to |ook at what is the problem She
said there is a lack of understanding of what the problemis. In
some of these agencies, there may be a lot of conpliance with the
exi sting statutes. It seenms that wth the audits comng in water
quality and hard rock mning that is the place to start. She
said that starting with enforcenent does not seemto be the place
to start whether the study is broad or narromy focused. It
should be determned if there is a high level of conpliance now
and whet her education encourages conpliance, or is there
sonething else that is occurring that needs to be corrected or
i nproved.

MR ROBINSON said that it would help the agencies if the
Council would look at the big picture and say what role from a
policy perspective enforcenent and conpliance shoul d take.

REP. COCCHI ARELLA said the broad issues of enforcenent apply
to all agencies of state governnment. She said that what'the
Counci| decides to do is applicable in the sense that when
| egislation is considered, It has a conpliance or enforcenent
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conponent in it that is needed for policy as a state. It goes
beyond any one agency. She said |ooking at one particul ar agency
could be a good way to confine it to an issue that can be dealt
with then expand it to an overall philosophy of howthe state
addresses conpliance and enforcenent. The issue is that the
state needs to change the laws so there are not conpliance
problems and so it is easier for everyone to conmply with those
rul es.

REP. BIRD said |licensing boards seemto work with the |aws
and attain conpliance fromthose licensed in a variety of areas.

REP. COCCHI ARELLA MOVED that the Council adopt option #3
Exhibit 7 on the enforcenent agenda

SENATOR GROSFI ELD agreed with MB. SOW GNEY that the
enmphasi s here shoul d be on conpliance rather than just
enforcement. He said that option 3 focuses only on enforcenent.

M5. SOW GNEY asked whet her the Council could amend option 3
to include "assess |evel of compliance" and whet her enforcenent
is critical

MR TOLLEFSON asked how the Council could do any of the
study options without doing option #1 first. He said that the
Counci| needs to know what t he existing enforcenent posture is

Before t he Council can nake a statenment on what the policy should
e.

M5. SOW GNEY asked whether the DHES has a witten
enforcement policy. MR ROBINSON said DHES has a draft
enforcement policy that has yet to be adopted.

M5. SOW GNEY asked t he staff whether they had found
policies in place for other agencies.

MR EVERTS said that in conpiling the enforcement'statute
inventory there were some statutes that had general enforcenent
policy statenents. He said he would feel unconfortable in saying
that the enforcement policies that were in statute were t he
"real" enforcement policy for that program Staff did not |ook
at the rules or search out any informal enforcenent policies.

MR SIHLER said nost state agencies do not have a uniform
enforcement policy. Agencies may have understandi ngs or
unwritten policies but staff did not find any formal witten
policies. He cautioned that the staff survey was prelimnary in
nature. Since staff could find no witten polices the second
option was to |ook at the statutes and that is what was prepared
for this nmeeting.
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REP. BI RD asked how t he discussion of options would fit with
t he ongoing audit of the Water Quality Bureau and the Hard Rock
Bureau. She said it was putting the cart before the horse to
| ook at enforcement if the question is conpliance.

M5. SCHM DT said the Legislative Auditor’s process will | ook
at things |ike number of inspections, paperwork and record
keepi ng, and whether the DHES is following legislative intent in

i mplementing the law. It will probably not make any
determ nati ons about whether the resources are adequate to
i npl enent agency responsibilities nor will it make any

recommendati ons regarding broad enforcement policies. The idea
is rather than to wait for the auditor's report to be published,
t he Council and the adm nistration could begin to address these
public policy questions now.

REP. BIRD said she agreed with SENATOR DOHERTY’s question
about identifying the problemthat needs to be fixed. The
options presented are very global in nature. Menbers of the
regul ated comunity nust be concerned about the nature of the
problem She said there does not appear to be a tidal wave of
public opinion saying that something nust be done.

SENATOR DOHERTY said he thought there was a tidal wave and
it wuld hit the fan when the Auditor’s report is published. The
Counci | should identify and address the public policy issues that
are not covered by the Auditor’s report. There is a general
under standi ng that the DHES is probably overworked and
understaffed but the EQC should determne if there is something
that can be done to actually make the laws work for both the
regul ated comunity and the citizens of Mntana. When the report
I's published SENATOR DOHERTY would |ike to have sonething
constructive so he could say howthe issues in the report could
be handl ed.

REP. BIRD said the questions SENATOR DOHERTY rai sed were
very specific in nature, but the options presented were too
anmor phous t o address them

JIMJENSEN, MEIC, said it was instructive that the DHES
under the Stephens’ admi nistration began a process to devel op
for the state and the regulated comunity, a clear expectation of
how the failure to conmply with the [aw woul d be dealt with by the
agency. Wiy this draft had not been adopted formally is a
guestion that should be answered. The current adm nistration has
the opportunity to build on the work done so far and nove forward
very quickly wthout waiting for the Legislature. It is an
executive decision on howto conmply with the directives of the
Legi sl ature.

MR JENSEN said he disagreed with M5. SCHM DT and presuned
there will be sone notices of deficiency and sone recomendati ons
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on howto correct them He said that if the Council cannot agree
that there is an enforcenent problem they should drop this
issue. He also said that the term "self-enforcement" does not
nmake any sense to him Enforcenent infers something and they do
not nean self-enforcenent. A so he nmentioned one general area
that was not nentioned under the enforcenent options and that was
the true privatization of enforcement simlar to enforcenent
under the federal False ains Act. This enforcenent is for
profit and is called "qui tam" enforcenment. Referringto the
"each day a separate violationNissue he said the reason for this
isto act as an incentive for the violator to stop violating.

REP. ORR said options 3 and 1 could be conbined and given to
t he Nondegradati on Subcommttee to fl esh out before the next ful

EQC neeti ng.

MR TOLLEFSON said that nade sense and a good way to start
that would be to start with the draft enforcenent document and
use it as a spring board to see if there mght be broader policy
directions applicable to other agencies. This will avoid
overlapglng W th the Auditor’s report and be useful to address
any problens identified in the report. He said that he did not
want to | ose sight of the focus on water resources.

M. SOW GNEY said that was a good idea and also said it
woul d be valuable to find out if other agencies have siml ar
formal or informal polices.

REP. OOCCH ARELLA W THDREWher notion and MOVED that the BEQXC
adopt option 1t and 3 and give it to the Nondegradation
Subcommttee for further analysis and bring a recommendation to
t he next Council neeting.

The notion PASSED unani nousl y.
ENVI RONMVENTAL | NDI CATCORS PRQIECT

MR KakUx said in staff discussions the topic of
envi ronment al indicators has cone up again. Accordingto
statute, the EQC Executive Drector and staff are supposed to
gather tinmely and authoritative informati on concerningthe
conditions and trends in the quality of the environnent; review
and apprai se the various prograns and activities of state
agencies in light of the policies set forth in MEPA to nake sure
state agencies are conplying with it; devel op and recommend to
t he Governor .and Legi sl ature state policies that foster and
pronote the inprovenent of environnental quality; conduct _
I nvestigations, studies, surveys, research, and anal yses rel ating
to ecol ogi cal systens and environnent al qualitr; docunent and
defi ne changes In the natural environment, including the plant
and ani mal systens, and accunul ate necessary data and ot her
information for a continuing anal ysis of these changes or trends
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DNRC

Water Well Local License Revocation
Contractors $500

6 Months
Surface Water Use State State DNRC Petitions to

’ $1000/Day* District Court
Permit Revocation

Ground Water Use State

$25 - $250
Weather State Permit Revocation
Modification
Irrigation State Loss of Delivered
Districts Water
Dam Safety State Permit Revocation

$1000/Day*

* Each day of vioclation 1s a separate offense.
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DSL

Underground Mining

$500 - $5000/
Day#*

$100 - $1000/
Day#*

Geophysical 2 Year Prohibition
Exploration from Holding a
Geophysical Permit
Upon Conviction
Geophysical Local
Exploration - $5000
False Mining Claims | 5 Years
Prospecting - State/Local
Land Owner
Notification
Assaying of Ore State/Local
$500 -~ $1000
Smelters State/Local
$50 - $100
Ore Shippers State/Local
(Penalty
Depends on
Amount of
Shipment)
Coal Invoices State/Local 6 Months
(Enforced by DOC) $25-$500 Prohibition form
' 90 Days Mining Involvement
for 2nd Offense
Strip and State State Permit Termination

Loss of Bond

* Each day in violation is a separate offense.
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DSL _
Coal and Uranium State/Local State BLC Reclamation
Reclamation $500 - $100 - $1000/ Permit Termination
$10,000/Day* Day* Loss of Bond
1 Year Water Replacement
Coal and Uranium State/Local
Reclamation $10,000
False Statement 1 Year
Coal and Uranium State/Local
Reclamation $5000
Interference 1 Year
Metal Mine State/Local BLC Reclamation
Reclamation $100 -~ $1000/

Day*

Water Replacement
Permit Termination
Loss of Bond

Open Cut Mining

$100 - $1000/
Day*

BLC Reclamation
Permit Termination
Loss of Bond

* Each day in violation 1s a separate

offense.
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DFWP

Parks/Recreation

license
cancellation

Campgrounds/trailer

1st violation

parks (DHES) = $50 - $100
2nd violation
= $75 - 200
3rd violation
= 90 days +
$200

State Parks 6 months/
$500

Recreation 6 months/ $50
- $500

Boating 6 months $15
- $500

Snowmobiles $15 ~ $500

Off Highway $50

Vehicles

Caves 60 days $500 - $2000

Streams
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Licenses: State/Local State/Local
Unlawfully 60 days $500 - $1000
Obtaining License
Unlawfully Applying | 60 Days $500 - $1000
for a Special
License
Fishing/Hunting 6 months $1000
while License
Denied
Falsifying license 6 months $100 - $1000 forfeit Privileges
information for 18 months
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DFWP

fish/game law. where
penalty not
specified or
specified as a
misdemeanor

Unlawful Taking: State/Local State/local Public Nuisance
Griz, moose, bison 6 months $500 - $1000 forfeit license,
+ restitution 30 month loss of
privileges
deer, elk, lion 6 months $300 - $1000 forfeit license,
+ restitution 24 months loss of
privileges
“game animal" 60 days $200 - $600 +
’ restitution
"game bird" 30 days $50 - 200 +
restitution
“fur bearer" 6 months $50 - $1000 + forfeit license,
: restitution 24 month loss of
privileges
Failure to comply forfeit license,
with court privileges
sentence/make suspended
payments
Violation of any 6 months $50 - $500
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DEWP

Commercial
Activities:

State/Local

State/Local

P S — —————
License revocation

Fraudulent evidence
of a billing by a
bounty claimant

1 year

up to $1000

Aerjal Hunting

$500 - $1000

Taxidermy .Reporting
Requirements
Game Farms: no license = no license + Reparting
6 months $50 to $500 Requirements
other other
violations = violations =
1 year $1000
Wildlife Protection State/Local State/Local Seizure
Generally:
1st violation $250
2nd violation 30 days $500
3rd violation 6 months $500 - $1000
Importation, 6 months $500 - $1000

introduction, or
transplantation of
wildlife

+ civil .
liability for
amount
necessary to
mitigate
effects of
violation
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&
DFWP
Commercial

Activities:

State/Local

State/Local

License revocation

Fraudulent evidence

of a billing by a
bounty claimant

1 year

up to $1000

Aerial Hunting

$500 -~ $1000

Taxidermy Reporting
Requirements
Game Farms: no license = no license + Reporting
6 months $50 to $500 Requirements
other . other -
violations = violations =

1 year

$1000
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DHES

Subdivisions -

gants

Local
| Local . Regul ations $100 - $500
3 Mont hs
Subdi vi si ons - State state
state Reqgul ations $;000 $1000/Day*
Qut-OF-State state . State
Subdi vi si on sales $1000 ~ $5000
2 Years
Water Quality State state State DHES cl ean Up
$25, 000 $25,000/Day* | $10,000/Day¥* clean Up Orders
1 Year $100, 000 Max citizen Requests
Doubl e Penalty for
second Crim nal
O fense _
Permt Revocation
Public Water Supply |} State State state Permit Revocation
$50 - $5001 $10,000/Day* | $500/Day*
Day*
Cesspool, Septic State/Local License Revocation
Tanks, Privies $500
Water Treatment State License Revocation

* Each day of violation 1s a separate offense.
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DHES

Air Quality

$10,000/
violation
2 years

$10,000/Day*

not to
exceed
$80, 000,

$10,000/Day*

Asbestos

State
initial
violation =
$1000/day;
subsequent
violations =
$5000/day

$25,000/day

Radiation Control

Stiacm
$100 - $1000
30 - 90 drys

$5,0001
violrcioo

Solid Waste

Hazardous Waste
Management

$500/Dpy*

State/Local
$1000/Day *

Groundwater
monitoring and
reporting, clean
up orders

State
$25,000/
violation;
3 years

$10,000/Day*

$10,000/Day*
maximum of
$100,000

Monitoring and
reporting
requirements,
clean up orders

Underground Storage

Tanks

$500/violati
on

Junk Vehicles

State $250,
30 days

'$50/Day*




liability

consent
provisions

cease and desist
remedial
decrees,

order,
orders,

X

$1,000/day*

$10,000/day*

$25,00/Day*

State

S
Remedial Hazardous

Waste
Mega Landfill

Siting
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OUTLI NE OF ENFORCEMENT SCHEMES
1 GOVERNMENT AGENCY ENFORCEMENT
A_CIVIL PENALTIES
i. Federal
a. Administrative Penalties:
1. Tend to be quicker and nore efficient than
judicially imposed penalties.
2. Cenerally vary in degree, thereby establishing
t he general scope of an enforcenent schene.
b. Judicially inposed civil penalties:
1. More costly and tinme consum ng for the
regul ator, but penalties tend to be |arger
2. Factors EPA takes into consideration in nmaking
judicial civil penalty assessnents:
a. The recalcitrant behavior of the
vi ol ator.
b. The seriousness of the violations froman
environnental ' and public health standpoint.
c. The econom c benefit that may have been
obtai ned by the violator through non-
conpliance with applicable |aws.
3. Courts have al so awarded conpensatory damages
for loss of natural resources and have assessed
i nvestigation and litigation costs against the

def endant .
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ii.

c. Field Gtations:
1. Characteristics: tend to be smaller penalties
but are efficient and quick (These seem to act
l'i ke environmental traffic tickets).
2. These penalties are being tried on the state and
| ocal I evel
Eg. In Mnnesota, State Pollution Control Agency
enpl oyees and Dept. of Natural Resource
officers are authorized to wite field
citations of up to $2000 for illega
di sposal of waste tires or lead acid
batteries.
State
a The trend in environnental enforcement has been to
give increased responsibility and oversight to
state and | ocal governnents, due to:
1. the increased nunber of environmental statutes
and regul ations in recent years, and therefore
t he i ncreased nunber of regulated entities, and
2. the lack of financial resources to fund
enforcenent on the federal |evel
BEg. SARA and Energency Pl anni ng and Community
Right to Know Act provide for state
enforcenent of federal environmental |aws.
3. In 1990, state and | ocal governments spent

al nost $55 billion on the environnent.
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iii. Local

a Exanples of federal statutes which provide for
enforcement at the local |evel
1. Clean Water Act pre-treatmnment program
2. Underground Storage Tank Treatnent Program
3. RCRA
4. Local Enmergency Planning Comittees under EPCRKA

iv. Municipal
a Eg: The city of Phoenix is adopting a civil
penalty schenme through an industrial discharge
perm t ordinance..
B _CRIM NAL PENALTIES:
i. Federal:

a The current trend (in both federal and state
realnms) is to pursue crimnal enforcement as a nore
effective deterrent than the pursuit of civil
penalties.. As a result, nore federal and state
statutes have crimnal penalty provisions and have
generally increased crimnal penalties for
violations of the |aw
1. Exanples of laws with crimnal penalty

provi si ons:

a. RCRA

b. Clean Ar Act
c. Cean Water Act
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b.

C.

d. *Environmental Crines Act (which has yet to
be passed by Congress): provides for
enhanced felony penalties for violations of
more than twenty federal environnental
statutes if the violator know ngly or
reckl essly caused a risk of immnent death
or serious bodily injury to a human or a
ri sk of an environnental catastrophe through
repeat violations.

(This acts like an habitual offender statute
for environnental crinmes.)

In the executive realm

DQJ and EPA are the primary enforcenent bodies for

envi ronmental crimnal |aw

1. FBI is active to sonme degree as well.

There are issues regarding the level of crimna

intent that nust be shown in order to convict a

def endant of violating environmental |aws.

1. Federal courts have ruled that actual know edge
of both the applicable statute or the violating
activity is not necessary to convict an officer
or enployee of a corporate violator for
envi ronmental crimes.

a. This notion of "constructive knowl edge of
corporate officers given their position of

responsibility within the corporation is
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c

known as the "responsible corporate officer
doctrine. "
2. Some statutes also establish crimna
cul pability for “reckless" as well as
“"intentional" pol | ution
ii. sState/Local
a State and |ocal governments all over the country
have created environnental crime divisions wthin
their existing governnent structures.
1. Ey. Solano County, California has a District
Attorney Environmental Crine Unit (DAECU) which
recently pursued Shell QI for a spill near San

Fr anci sco.

. EMERG NG TRENDS | N ENFORCEMENT PALI CY

i. Strategi c Planning/Multi-Media Enforcenent:

a This nmethod has devel oped as a way t o conbat the
cost of enforcing the | arge nunber of environnenta
regul ations, and because it is realized that
pollution tends not to remain contained in one
medium (ie. air, water, etc.).

b. Strategic Planning tries to integrate a nore
"holistic" approach by consolidating all aspects of
enforcenent of all applicable statutes at one tine
and targeting enforcenent efforts on a particular
i ndustry, geographic area, or segnent of the

popul ati on.
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ii. Ri sk-based enforcenent:

a. Ri sk assessnents used by agencies responsible
for enforcenent attenpt to identify and quantify
potential hazards in order to determne the
degree of risk they pose for the public.

b. The agency will utilize these risk assessnents
i n maki ng enforcenent decisions.

c. The intention behind risk based enforcement is
to utilize enforcement resources in a nore
effective way by concentrating time and effort
on the sources of pollution nost likely to do
t he greatest harmto the public.

HER MET ENF MENT
i. Tax credits
ii. Free market approach
iii. Alternative dispute resolution:
a It is auseful way to bring nultiple parties with
di vergent interests together to seek resolution of
probl ens.
h. Tends to avoid the protracted costs of litigation
given limted avail abl e resources.
c. EPA has been looking into alternative dispute
resolution lately.
iv. Injunctive relief and court orders
v. Admi nistrative orders

vi. Conpany "Blacklisting®": EPA can bar non-conpli ant
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sources fromcontracting with the federal governnent.

Eg. There are contractor listing provisions in CAA and
CWA.

vii. Educati on:

Eg. Extension Service at Mntana State University
publ i shes and distributes literature to aid snall
busi nesses in conplying with environnental
regul ations such as "The Snal| Business Handbook for
Managi ng Hazar dous \Wastes™

E 1 NNOVATI VE ENFORCENMENT LS F HER STATE
i. New Jersey's O fice of the State Environmenta
Prosecut or:
a N.J.’s Problem was that |ots of resources were being
spent for enforcement that was relatively
i neffective because of |ack of coordination and
communi cation between t he various agencies
responsi ble for enforcing all the environnental |aws
on t he books.

b NJ. ’s Coal:

1 to inmprove communication and coordinati on between
regul atory agenci es,

2. to provide for a conprehensive enforcement schene
t hat was | ess fragnented, and

3. to ensure that resources were being commtted in
t he best possible way to achieve successful

enf or cenent .
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C. N.J.’s Solution: Establishment .ofthe Ofice of the
State Environnental Prosecutor
1. Essentially a managenent nechani smintended to
oversee and facilitate the state enforcenent
effort.
2. Ofice is part of the Departnent of Law and Public
Safety and consists of the State Prosecutor
(appoi nted by Governor and State Attorney Ceneral)
and several assistant prosecutors who oversee day
t o day enforcenent operations.
3. The office’s responsibility is to
coordi nate the state’s resources (both state and
local) in order to create a nore conprehensive and
cost-effective nanagenent schene, and to prosecute
"priority" cases.
2. CI TI ZEN ENFORCEMENT (" PRI VATE ATTORNEY GENERALS'")
A _CTIZEN SUI T PROVI S| ONS:
i. Many federal and state environmental statutes contain
citizen suit provisions.

ii. Tend to be acconpani ed by nandatory discl osure
provi si ons because citizens need access to data in
order to sue a polluting entity.

BEg. C ean Water Act requires discharger to file a
di scharge nmonitoring report (DVR) which can be used

by a citizen plaintiff to forma suit.

B. OTHER TRADITIONAL (OR NOT SO TRADITIONAL) LEGAL CAUSES OF
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ACTION
i. Nui sance
a. Private nuisance
b. Public nuisance
ii. Negligence
iii. Negligence per ce:
1. Alows a plaintiff to show negligence just by
proving there was a violation of an established |aw
w t hout having to al so show the traditional aspects
of negligence such as breach of duty or an
‘unreasonabl estandard of care.
iv. Public trust doctrine (traditionally limtedto
seashores):

1 Recognition that some types of natural resources
are held in trust by government for the benefit
of the public.

2. This doctrine has been expanded t o non- navi gabl e
wat ers and instream fl ows, anong ot her natural
r esour ces.

Eg. Mchigan has statutorily expanded the public
trust doctrine to include other natura
resour ces.

v. Tresspass
3. SELF ENFORCEMENT
A ENVI RONMVENTAL AUDI TI NG

i. EPA definition: "systematic, docunented, periodic and
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ii.

obj ective reviews by regulated entities of facility
operations and practices related to neeting

envi ronmental requirement sM

The threat of both civil and crimnal liability has

i nfluenced industry to take the initiative to discover
and correct possible violations of regul ations before

the regulator starts the penalty process.
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APPENDIX 16
54th Legisla.ure LC0313.01

INTRODUCED B

2

3 BY BEQUEST OF THE ENVIRONMENTAL QUALITY COUNCI

. W

5 A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE STATE OF
6 MONTANA REQUESTING THAT THE ENVIRONMENTAL QUALITY COUNCIL CONDUCT AN INTERIM
7 STUDY OF THE COMPLIANCE AND ENFORCEMENT PROGRAMS OF THE STATE'S NATURAL RESOURCE
AND ENVIRONMENTAL AGENCIES.

WHEREAS, timely, appropriate, equitable, and efficient application of enforcement and compliance
11 measures is essential to protect public health and the quality of Montana's natural resources; and

12 WHEREAS, the people and the regulated community of the state of Montana demand that the laws
13 of this state be enforced in a consistent, fair, and effective manner; and

14 WHEREAS, limited state financial resources necessitate a revaluation and potentially a
15 reprioritization of the goals and implementation strategies of Montana's natural resource and environmental
16 laws; and

17 WHEREAS, the Environmental Quality Council has longstanding involvement and strong bipartisan
18  expertise in the legislative oversight of state natural resource and environmental programs and their

19 implementation and has been a forum for resolving contentious natural resource and environmental issues.

21 NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE HOUSE OF REPRESENTATIVES OF THE
22 STATE OF MONTANA:
23 {1) That the Environmental Quality Council be requested to give priority to the study of the

24  compliance and enforcement programs of the state's natural resource and environmental agencies.

25 {2) That the study include but not be limited to a review and analysis of:
26 {a} the state's existing enforcement and compliance framework and how it is implemented;
27 {b} the constitutional and statutory goals of the various state natural resource and environmental

28 agencies, whether these goals are consistent and appropriate, and whether these goals are being met; and
29 {c) the proper balance among sandtions, incentives, technical assistance, education, and other

30 enforcement tools in an effective and efficient enforcement program.
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54th Legislature LC0313.01

-

(3) That the Environmental Quality Council consult with federal, state, and local officials, the
regulated community, citizens, and other persons or groups with expertise orinterest in the compliance and
enforcement programs of the state's natural resource and environmental agencies.

(4) That the Environmental Quality Council vigorously pursue alternative funding sourcesto conduct
this study.

{5) That the Environmental Quality Council report its findings and recommendations to the 55th

Legislature.

o N O B W N

-END-

Q/ A-154
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APPENDIX 17
54th Legislature LC0356.01

-—

A TE BILL NO. .-sc"/
INTRODUCED BY QD’M b X~ /!/J/ //4-» a\\m

BY REQUEST OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

wWeldgre

A BILLFOR AN ACT ENTITLED: "AN ACT CLARIFYING EXISTING ENFORCEMENTAUTHORITY UNDER THE

PUBLIC WATER SUPPLY LAWS; REQUIRING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO CONSIDER ESTABLISHED CRITERIA WHEN SEEKING CIVIL OR ADMINISTRATIVE
PENALTIES; AND AMENDING SECTIONS 75-6-109 AND 75-6-114, MCA."

W 00 ~N O O s, W N

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

11

12 NEW SECTION. Section 1. Enforcement-response. (1) Whenever, on the basis of information
13 available to the department, the department finds that a person is in violation of this part, a rule adopted
14  under this part, or a condition, requirement of an approval, or order issued pursuant to this part, the
15 department shall initiate an enforcement response, which may include any of the following actions:

16 (a) issuance of a letter notifying the, person of the violation and requiring compliance;

17 {b) issuance of an order requiring the person to correct the violation pursuant to 75-6-104 and
18 75-6-109;

19 {c) bringing a judicial action as authorized by 75-6-111; or

20 (d) seeking administrative or judicial penalties as provided under 75-6-109, 75-6-113, and
21 75-6-114.

22 {2} The provisions of this part do not limit the authority of the department to bring a judicial action,

23 which may include the assessment of penalties, prior to initiating an administrative action authorized by this

24 part.

25

26 Section 2. Section 75-6-109, MCA, is amended to read:

27 "75-6-109. Administrative enforcement. (1) If the department believes that aviolation of this part,

28 arule adopted under this part, or a condition of approval issued under this part has occurred, it may serve
29 written notice of the violation, By certified mail, on the alleged violator or kis the violator's agent. The

30 notice must specify the provision of this part, the rule, or the condition of approval alleged to have been
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violated and the facts alleged to constitute a violation. The notice must include an order to take necessary
corrective action within a reasonable period of time, which must be stated in the order. Service by mail is
complete on the date of filing.

(2) If the alleged violator does not request a hearing before the board within 30 days of the date
of service, the order becomes final. Failure to comply with afinal order may subject the violator to an action
commenced pursuant to 75-6-104, 75-6-113, or 75-6-114.

(3) If the alleged violator requests a hearing before the board within 30 days of the date of service,
the board shall schedule a hearing. After the hearing is held, the board may:

(a) affirm or modify the department's order issued under subsection (1) if the board finds that a
violation has occurred; or

(b) rescind the department's order if the board finds that a violation has not occurred.

(4) An order issued by the department or the board may set a date by which the violation must
cease and set a time limit for action to correct a violation.

(5) As an alternative to issuing an order pursuant to subsection (1), the department may:

(a) require the alleged violator to appear, before the board for a hearing, at a time and place

specified in the notice, to answer the charges complained of; or

(b} initiate an action under 75-6-111(2}, 75-6-113, or 75-6-114.

(6) An action initiated under this part may include an administrative penalty not to exceed $500
for each day of violation. Administrative penalties collected under this section must be deposited in the
public drinking water special revenue fund established in 75-6-115.

(7) In determining the amount of penalty to be assessed to a person, the department or the board,

as_appropriate, shall consider the criteria stated in 75-6-114 and the rules promulgated under

75-6-103(2)(j).

{8} The contested case provisions of the Montana Administrative Procedure Act, provided for in

Title 2, chapter 4, part 6, apply to a hearing under 75-6-108 or this section."

Section 3. Section 75-6-114, MCA, is amended to read:

"75-6-114. Civil penalty. (1) A In_an action initiated by the department to collect civil penalties

asainst a person who is found to have wietates violated this part or arule, order, or condition of approval

issued under this part_the person is subject to a civil penalty not to exceed $10,000.
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(2) Each day of violation constitutes a separate violation.

(3) Action under this section does not bar enforcement of this part or a rule, order’, or condition
of approval issued under this part by injunction or other appropriate remedy.

(4)
factors in determinina_an appropriate settlement or judgment, as appropriate:

a) il . I . f the violation: I

{b} withrespect to the violator, the violator's abilitv to pay, prior historv of violations, the economic

benefit or savinas, if anv. to the violator resulting from the violator's action, and other matters that iustice

may require.

{5} Civil penalties collected pursuant to this section must be deposited in the public drinking water

special revenue fund established in 75-6:115."

NEW SECTION. Section 4. Codification instruction. [Section 1] is intended to be codified as an
integral part of Title 75, chapter 6, part 1, and the provisions of Title 75, chapter 6, part 1, apply to
[section 11.

-END-
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INTRODUCED BY HL“ (1A4 w
BY REQUEST OF THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

-

2
3
4
5 A BILL FOR AN ACT ENTITLED: "AN ACT .MODIFYING CERTAIN REQUIREMENTS FOR THE 'WATER
6 POLLUTION CONTROL ADVISORY COUNCIL; REMOVING THE VOLUNTARY PERFORMANCE BOND
7 REQUIREMENTS UNDER THE WATER QUALITY LAWS AND AUTHORIZING THE DEPARTMENT TO
8 REQUIRE PERFORMANCE BONDS FOR DISCHARGE PERMITS ISSUED TO APPLICANTS WHOSE
9 ACTIVITIES WILL REQUIRE RECLAMATION OF DISTURBED LAND THAT MAY AFFECT WATER QUALITY;
10 REVISING FEE REQUIREMENTS FOR HOLDERS OF A PERMIT OR AUTHORIZATION UNDER THE WATER
11 QUALITY LAWS; REVISING THE ENFORCEMENT PROVISIONS OF THE WATER QUALITY LAWS TO
12  CLARIFY EXISTING ENFORCEMENT AUTHORITY; AMENDING SECTIONS 75-5-103, 75-5-221, 75-5-401,.
13  75-5-405, 75-5-516, 75-5-601, 75-5-616, 75-5-621, 75-5-631, 75-5-632, AND 75-5-636, MCA; AND
14  PROVIDING AN EFFECTIVE DATE."
15
16 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
17
18 Section 1. Section 75-5-103, MCA, is amended to read:
19 "75-5-103. Definitions. Unless the context requires otherwise, in this chapter, the following
20  definitions apply:
21 {1) "Board" means the board of health and environmental sciences provided for in 2-15-2104.
22 {2) "Contamination™ meansimpairment of the quality of state waters by sewage, industrial wastes,
23  or other wastes, creating a hazard to human health.
24 {3} "Council" means the water pollution control advisory council provided for in 2-15-2107.
25 {4) "Degradation" means a change in water quality that lowers the quality of high-quality waters
26  for aparameter. The term does notinclude those changes in water quality determined to be nonsignificant
27  pursuant to 75-5-301(5){c}.
28 {5) "Department" means the department of health and environmental sciences provided for in Title
29 2, chapter 15, part 21.
30 {6} "Disposal system" means a system for disposing of sewage, industrial, or other wastes and
A-159 I NI'F?C?DUZ‘?D BI LL
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includes sewage systems and treatment works.

{7) "Disturbed land" means the area of land altered bv activities associated with a permit issued

pursuant to this chapter that mav affect the quality of waters located at or near lands owned or under the

control of the permittee.

+A{8) "Effluentstandard" means arestriction or prohibition on quantities, rates, and concentrations
of chemical, physical, biological, and other constituents w#hieh that are discharged into state waters.

{84{9) "Existing uses" means those uses actually attained in state waters on or after July 1, 1971,
whether or not those uses are included in the water quality standards.

{84(10) "High-quality waters" means state waters whose quality for a parameter is better than
standards established pursuant to 75-5-301. All waters are high-quality water unless classified by the
board within a classification for waters that are not suitable for human consumption or not suitable for
growth and propagation of fish and associated aquatic life.

£034{11) "Industrial waste" means a waste substance from the process of business or industry or
from the development of any natural resource, together with any sewage that may be present.

H4H(12) "Interested person" means a person who has submitted oral or written comments on the
department's preliminary decision regarding degradation of state waters, pursuantto 75-5-303. The term
includes a person who has requested authorization to degrade high-quality waters.

++23{13] "Local department of health" means the staff, including health officers, employed by a
county, city, city-county, or district board of health.

£3-31(14) "Mixing zone" means an area established in a permit or final decision on nondegradation
issued by the department where water quality standards may be exceeded, subject to conditions that are
imposed by the department and that are consistent with the rules adopted by the board.

343(15) "Other wastes" means garbage, municipalrefuse, decayed wood, sawdust, shavings, bark,
lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or
discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state
waters.

£383{16) "Owner or operator" means a person who owns, leases, operates, controls, or supervises
a point source.

+363(17) "Parameter" means a physical, biological, or chemical property of state water when avalue

of that property affects the quality of the state water.

A-1
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1 474(18) "Person" means the state, apolitical subdivision of the state, institution, firm; corporation,
2 partnership, individual, or other entity and includes persons resident in Canada.
3 H8}{19) "Point source" means a discernible, confined, and discrete conveyance, including but not
4 limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vessel
5 or other floating craft, from which pollutants are or may be discharged.
6 £384(20) "Pollution" means contamination or other alteration of the physical, chemical, or biological
7 properties of state waters wieh that exceeds that permitted by Montana water quality standards, including
8 but not limited to standards relating to change in temperature, taste, color, turbidity, or odor; or the
9 discharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other substance
10 into state water whieh that will or is likely to create a nuisance or render the waters harmful, detrimental,
IR or injurious to public health, recreation, safety, welfare, livestock, wild animals, birds, fish, or other wildlife.
12 A discharge, seepage, drainage, infiltration, or flow whieh that is authorized under the pollution discharge
13 permit rules of the board is not pollution under this chapter. Activities conducted under the conditions
14 imposed by the department in short-term authorizations pursuant to 75-5-308 are not considered pollution
15 under this chapter.
16 {204(21) "Sewage" means water-carried waste products from residences, public buildings,
17 institutions, or other buildings, including discharge from human beings or animals, together with ground
18 water infiltration and surface water present.
19 HH(22}) "Sewage system" means a device for collecting or conducting sewage, industrial wastes,
20  or other wastes to an ultimate disposal point.
21 £224(23]) "Standard of performance" means a standard adopted by the board for the control of the
22 discharge of pollutants whieh that reflects the greatest degree of effluent reduction achievable through
23 application of the best available demonstrated control technology, processes, operating methods, or other
24 alternatives, including, where practicable, a standard permitting no discharge of pollutants.
25 {234{24) "State waters" means a body of water, irrigation system, or drainage system, either
26 surface or underground; however, this subsection does not apply to irrigation waters where when the
27 waters are used up within the irrigation system and the waters are not returned to any other state waters.
28 +244(25) "Treatment works" means works, including sewage lagoons, installed for treating or
29 holding sewage, industrial wastes, or other wastes.
30 +26}(26) "Water quality protection practices” means those activities, prohibitions, maintenance
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30

procedures, or other management practices applied to point and nonpoint sources designed to protect,
maintain, and improve the quality of state waters. Water quality protection practices include but are not
limited to treatment requirements, standards of performance, effluent standards, and operating procedures
and practices to control site runoff, spillage or leaks, sludge or water disposal, or drainage from material
storage.

£264{27) "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug,
jetted, or otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition

of ground water."

Section 2. Section 75-5-221, MCA, is amended to read:
"75-5-221. Water pollution control advisory council -- general. {1} The council provided for in

2-15-2107 shall select a ehairman presiding officer from among its members. The director of health-anrd

envirenmmental-seienees the department shall designate a member of the staff of the department to act as

secretary to the council. The secretary shall keep records of all actions taken by the council.

must be held at the call of the ehairman presiding officer or on written request of two or more members.

{3) Each member may, by filing with the secretary, designate a deputy or alternate to perform kis

the member's duties.

{4) The council shall act only in an advisory capacity to the department on matters relating to water

pollution.

(5Y The director of the department may desisnate other persons to participate with council

members in evaluatins particular issues arising under this chapter that are brought before the council.”

Section 3. Section 75-5-401, MCA, is amended to read:

"75-5-401. Board rules for permits. (1) The board shall adopt rules:

{a) governing application for permits to discharge sewage, industrial wastes, or other wastes into
state waters, including rules requiring the filing of plans and specifications telating to the construction,
modification, or operation of disposal systems;

{b) governing the issuance, denial, modification, or revocation of permits.

(2) The rules shalt must allow the issuance or continuance of a permit only if the department finds
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that operation consistent with the limitations of the permit will not result in pollution of any state waters,
except that the rules may allow the issuance of a temporary permit under which pollution may result if the
department insures ensures that sueh the permit contains a compliance schedule designed to meet all
applicable effluent standards and water quality standards in the shortest reasonable period of time.

(3) The rules shall must provide that the department may revoke a permit if the department finds
that the holder of the permit has violated its terms, unless the department also finds that the violation was
accidental and unforeseeable and that the holder of the permit corrected the condition resulting in the
violation as soon as was reasonably possible.

(4) The board may adopt rules governing reclamation of sites disturbed by construction,

modification, or operation of dispesal-systems permitted activities for which a bond is velsntarity filed by

apermittee pursuant to 75-5-405, including rules for the establishment of criteria and procedures governing

release of the bond or other surety and release of portions of a bond or other surety.”

NEW SECTION. Section 4. Performance bond -- statement of policy. {1} The department may

not require a bond under 75-5-405 unless it determines that the permitted activity disturbs land in a
magnitude or manner that poses a significant threat to the quality of state waters. A bond required under
75-5-405 must be used, if needed, only to reclaim disturbed land that may impact water quality. A bond
required under 75-5-405 may not be used to remediate damages to state waters.

{2) The department may not require a bond for a permitted activity if the permitholder or applicant
has posted a bond for the permitted activity with another state agency to reclaim disturbed land that may
impact water quality.

{3) The bond amount must be limited to the reasonable costs necessary to eliminate anticipated
potential impacts to state waters. In determining the bond amount, the department shall consult with the
permitholder or applicant and give consideration to alternative means of water quality protection offered

by the permitholder or applicant.

Section 5. Section 75-5-405, MCA, is amended to read:

"75-5-405. Veluntary-filing-ef-performanee Performance bond -- terms -- hearing. {1) A person
who holds or has applied for a permit pursuant to 75-5-401 may weduntarily be required to file a

performance bond or other surety with the department for an amount sufficient to enable the state to

A-163

Lﬂ'\ (Montana Leglsiative Councll




54th Legislature LC0O339.01

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

reclaim the tard disturbed lands resulting from activity authorized by the permit that may impact water

auality
as-needed-toprevent-poliution-of-state—waters
(2) H+he The department determines-that shall determine the appropriate bonding level, deesrot

which _must represent the present cost of reclaiming the disturbed land according to the reclamation

requirements specified in the permit and the present cost of preventing pollution of state waters —

{3) The applicant shall file with the department abond payable to the state of Montana with surety

satisfaction to the department in an amount determined by the department to be reasonably necessarv to

protect the quality of state waters from impacts resulting from disturbed land associated with the permitted

activity. The bond _must be conditioned upon_compliance with the provisions of this chapter, rules

implementing this chapter, and the conditions or limitations of the discharge permit.

shall notify the permittee if the review indicates that the bond level should be adjusted. When determined

by the department that the bonding level of a permit does not represent the present costs of compliance

with this chapter or of the protection of state waters, the department may modifv the bonding requirements

of'that permit.

{34{5) The department may not release all or am¥ @ portion of a performance bond or other surety
filed pursuant to this section until reclamation of the disturbed land has been completed to the satisfaction
of the department and the department has determined that pollution of state waters has not occurred. The
department may initiate bond forfeiture proceedings if the permittee fails to satisfactorily reclaim the
disturbed land or prevent pollution of state waters.

{4{6) The department may not release a bond or other surety filed pursuant to this section until

the public has been provided an opportunity for a hearing."

Section 6. Section 75-5-516, MCA, is amended to read:

"75-5-516. Fees authorized for recovery - process -- rulemaking. (1) The board shall by rule
prescribe fees to be assessed by the department that are sufficient to cover the board's and department's

documented costs, both direct and indirect, of:
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(a) reviewing and acting upon an application for a permit, permit modification, permit renewal,
certificate, license, or other authorization required by rule under 75-5-201 or 75-5-401;

(b} reviewing and acting upon a petition for a degradation allowance under 75-5-303;

(c) reviewing and actingupon an application for apermit, certificate, license, or other authorization
for which an exclusion is provided by rule from the permitting requirements established under 75-5-401;

{d) enforcing the terms and conditions of a permit or authorization identified in subsections {(1){a}
through (1){c}. If the permit or authorization is not issued, the department shall return this portion of any
application fee to the applicant.

{e) conducting compliance inspections and monitoring effluent and ambient water quality; and

(f} preparing water quality rules or guidance documents.

(2) The rules promulgated by the board under this section must include:

(a) afeeon all applications for permits or authorizations, as identified in subsections {1)(a) through
{(1){(c), that recovers to the extent permitted by this subsection (2) the department's cost of reviewing and
acting upon the applications. This fee may not be less-than$260-ef more than. $5,000 per discharge point
for an application addressed under subsection (1), except that an application with multiple sterrr—wates
discharge points may be assessed a lower fee for those points according to board rule.

{b} an annual fee to be assessed according to the volume and concentration of waste discharged
into state waters. The annual fee may not be less-than-$260-and-may-retbe more than $3,000 per million
gallons discharged per day on an annual average for any activity under permit or authorization, as described
in subsection (1}, except that;

{1) apermit or authorization with multiple sterm—water discharge points may be assessed a lower
fee for those points according to board rule; and

{ii} a facility that consistentlv'discharges effluent at less than or equal to one-half of its effluent

limitations and that is in compliance with other permit requirements, using the previous calendar vear's

discharge data. is entitled to a 25% reduction in its annual permit fee. Proportionate reductions of up to

25% of the permit fee mav be given to facilities that consistentlv discharge effluent at levels between 50%

and 100% of their effluent limitations. However. a new permittee is not eligible for a fee reduction in its

first vear of operation, and a permittee with a violation of anv_effluent limit during the previous calendar

ear is not eligible for a fee reduction for the following vear.

{3) To the extent permitted under thisdimitation subsection (2)(b}, the annual fee must be sufficient
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to pay the department's estimated cost of conducting all tasks described under subsection (1} after
subtracting:

{#4(a) the fees collected under subsection {2)(a);

##{b) state general fund appropriations for functions administered under this chapter; and

{iit(c) federal grants for functions administered under this chapter.

{33(4) For purposes of subsection +2}{3), the department's estimated cost of conducting the tasks
described under subsection (1) is the amount authorized by the legislature for the department's water
quality discharge permit programs.

+43(5) If the applicant or holder fails to pay afee assessed under this section or rules adopted under
this section within 90 days after the date established by rule for fee payment, the department may:

(a) impose an additional assessment consisting of not more than 20% of the fee plus interest on
the required fee computed at the rate established under 15-31-510(3); or

{b} suspend the permit or exclusion. The department may lift the suspension at any time upto 1
year after the suspension occurs if the holder has paid all outstanding fees, including all penalties,
assessments, and interest imposed under subsection 4Hat{5)(a).

64({6) Fees collected pursuant to this section must be deposited in an account in the special
revenue fund type pursuant to 75-5-517.

{87} The department shall give written notice to each person assessed a fee under this section
of the amount of fee thatis assessed and the basis for the department's calculation of the fee. This notice
must be issued at least 30 days prior to th'e due date for payment of the assessment.

43(8) A holder of or an applicant for a permit, certificate, or license may appeal the department's
fee assessment to the board within 20 days after receiving written notice of the department's fee
determination under subsection {8+{(7). The appeal to the board must include a written statement detailing
the reasons that the permitholder or applicant considers the department's fee assessment to be erroneous
or excessive.

{84(9) If part of the department's fee assessment is not in dispute in an appeal filed under
subsection £4{8), the undisputed portion of the fee must be paid to the department upon written request
of the department.

{84{(10) The contested case provisions of the Montana Administrative Procedure Act, provided for

in Title 2, chapter 4, part 6, apply to a hearing before the board under this section.
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++34{11] A municipality may raise rates to cover costs associated with'the fees prescribed in this

section for a public sewer system without the hearing required in 69-7-111."

Section 7. Section 75-5-601, MCA, is amended to read:

"75-5-601. Cleanup orders. (1) The department shall may issue erders an order to a person to
clean up any material that ke the person or &s the person's employee, agent, or subcontractor has
accidentally or purposely dumped, spilled, or otherwise deposited in or near state waters and that may
pollute them state waters.

(2) If aunit of state or local government, including but not limited to a local board of health, county
commission, governing body of a municipality, or state agency, has granted a permit or license to a person
to discharge waste or has otherwise authorized an activity that involves the placement of waste and the
department has reason to believe that the waste is causing or is likely to cause pollution of state waters,
the department may issue an order to the unit of state or local government to take measures to ensure that
the wastes causing or likely to cause the pollution are cleaned up.

{3) Thedepartment may include in an order issued to a county commission pursuant to subsection
{2) arequest that the commission create a sewer district in the geographic area affected by the order for
the purpose of establishing a public sewer system in accordance with the petition and election procedures

provided by 7-13-2204 and 7-13-2208 through 7-13-2214."

NEW SECTION. Section 8. Enforcement response. (1) Whenever, on the basis of information
available to the department, the department finds that a person is in violation of this chapter, arule adopted
under this chapter, or a condition or limitation in a permit, authorization, or order issued under this chapter,
the department shall initiate an enforcement response, which may include any of the following actions:

{a) issuance of a letter notifying the person of the violation and requiring compliance;

{b) issuance of an order requiring the person to correct the violation pursuant to 75-5-601,
75-5-611, 75-5-613, and 75-5-621,;

{c) bringing a judicial action as authorized by 75-5-614 and 75-5-622; or

{d} seeking administrative or judicial penalties as provided under 75-5-611, 75-5-615, and
75-5-631 through 75-5-633.

{2) The provisions of this chapter do not limit the authority of the department to bring a judicial
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action, which may include the assessment of penalties, prior to initiating any administrative action

authorized by this chapter.

Section 9. Section 75-5-616, MCA, is amended to read:
"75-5-616. Enforcement of permits and chapter. The department shall take sueh actions as that

are authorized er+equited under #6-6-81-2-threugh—#6-6-815 this part to irsure ensure that the terms and

conditions of issued permits are complied with and to irsdre ensure that violations of this chapter are

appropriately prosecuted.”

Section 10. Section 75-5-621, MCA, is amended to read:

"75-56-621. Emergencies. (1) Notwithstanding amy other provisions of this chapter, if the
department finds that a person is committing or is about to commit an act in violation of this chapter or an
order or rule issued under i—whieh this chapter that, if it occurs or continues, will cause substantial
pollution the harmful effects of which will not be remedied immediately after the commission or cessation
of the act, the department shalt may order the person to stop, avoid, or moderate the act so that the
substantial injury will not occur. The order shal-be s effective immediately upon receipt by the person to
whom it is directed, unless the department provides otherwise.

(2) Notice of the order shalt must conform to the requirements of 75-5-61 1(1) so far as practicable.
The notice skalt must indicate that the order is an emergency order.

(3) Upon issuing sweh an order, the department shall fix a place and time for a hearing before the

board, not later than 5 days thereafter after issuing the order unless the person to whom the order is

directed shalrequest requests a later time. The department may deny arequest for alater time if it finds
that the person to whom the order is directed is not complying with the order. The hearing sha# must be
conducted in the manner specified in 75-5-611. As soon as practicable after the hearing, the board shall
affirm, modify, or set aside the order of the department. The order of the board shat must be accompanied
by the statement specified in 75-5-611(6). An action for review of the order of the board may be initiated
in the manner specified in 75-5-641. The initiation of sweh an action or taking of an appeal may not stay
the effectiveness of the order unless the court finds that the board did not have reasonable cause to issue

an order under this section."
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Section 11. Section 75-5-631, MCA, is amended to read:

"75-5-631. Civil penalties -- injunctions not barred. (1) A In an action initiated bv the department

to collect civil penalties against a person who wietates is found to have violated this chapter or a rule,

permit, effluent standard, or order issued under the provisions of this chapter, the person shal-be js subject
to acivil penalty not to exceed $25,000. Each day of violation constitutes a separate violation.

{2} Action under this section does not bar enforcement of this chapter or of rules or orders issued
under it by injunction or other appropriate remedy.

{3) The department shall institute and maintain any enforcement proceedings in the name of the
state.

(4) When seeking penalties under this'section, the department shall take into account the following
factors in determining an appropriate settlement; or judgment, as appropriate itany-subsequent-to-thetfiling
of-a-complaint

(a} the nature, circumstances, extent, and gravity of the violation; and

{b) with respect to the violator, ks the violator's ability to pay, am¥ prior history of steh violations,
the economic benefit or savings, if any, to the violator resulting from the violator's action, and &a¥ other

matters as that justice may require."

Section 12. Section 75-5-632, MCA, is amended to read:

"75-5-632. Criminal penalties. A person who willfully or negligently violates 75-5-605 or any
pretreatment standard established pursuant to this chapter is guilty of an offense and, upon_conviction_is
subject to a fine not to exceed $25,000 per day of violation or imprisonment for not more than 1 year, or
both. Following an initial conviction under this section, subsequent convictions skall subject a person to

a fine of not more than $50,000 per day of violation or imprisonment for not more than 2 years, or both."

Section 13. Section 75-5-636, MCA, is amended to read:

"75-5-636. Astien|nvestigationof complaints by otherparties. Aperson, association, corporation,

or agency of the state or federal government may apphte not i fy the department sretesting-a of an alleced

violation of this chapter. ¥ke Based unon information submitted bv the person, association, carporation,
or agencv. the department shall make conduct an investigation ard-mrake-a~writtenreport-to-the-persen;

to determine the validitv of the complaint. If
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a violation is established by the department's. investigation ef-the-department, the department shall initiate
an appropriate enforcement aetien-shall-be-taken response as described in [section 7]."

NEW SECTION. Section 14. Codification instructions. (1) [Section 41is intended to be codified

as an integral part of Title 75, chapter 5, part 4, and the provisions of Title 75, chapter 5, part 4, apply to

[section 4].

{2) [Section 8lis intended to be codified as an integral part of Title 75, chapter 5, part 6, and the

provisions of Title 75, chapter 5, part 6, apply to [section 8].

NEW SECTION. Section 15. Effective date. [This act] is effective July 1, 1995.

-END-
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