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Montana being one of the lagt states to have the legidative regpportionment plan become law has

piqued interest in whether the legidative redigtricting could be accderated so that the new didtricts could

be in effect for the 2002 eection cycle ingtead of the 2004 dection cycle. Under the assumption that

thefiling and primary dates will be those that arein effect today (as opposed to changing Montana law

to dlow Montands participation in the proposed western states primary), this report will outline some

of theissuesinvolved in accerating legidative redidricting.

The current provisons for the Didricting and
Apportionment Commission were created by the
1972 Congtitutiona Convention. The new
Montana Constitution was approved by the
electorate on June 6, 1972, which provided an
accelerated effective date of January 1, 1973,
for the proposed sections on annud legidative
sessions and regpportionment. The effective
date dlowed the firg Didtricting and

The purpose of thisreport isto explore the
possibility of the Districting and
Apportionment Commission accelerating the
fulfillment of its responsibilitiesin order that
the legidlative districts could be in effect in
time for the 2002 elections. Background
information, statutory provisions, and
current issues are discussed in this paper to
provide information on whether an
accelerated schedule is possible or advisable
for the 2000 round .

Apportionment Commission to be appointed by the 1973 Legidature and to report its plan to the 1974

Legidature.



The transcripts of the 1972 Congtitutional Convention reved little about the intent of the delegates
regarding the timing of redigtricting, especidly in regard to any effect of biennia sessons. In reference
to concern that a redigtricting would have to be accomplished following ratification of the condtitution, a
three-year redidricting with something other than annua sessions was briefly referenced with some
disdain (Trans. 690). A reference to submission of aredigricting plan to the Legidature by the 10th
legidative day was included in an unsuccessful proposal but did not find its way into the adopted
condtitutiona proposa (Trans. 693). The 10th legidative day submittal was subsequently enacted into
datute. In discussion of the methods and characteristics regarding the gppointment of acommisson, a
delegate referenced that he expected that when the census figures became available, the Commission
"would then submit to the legidature immediately aplan” (Trans. 722). No other mention is made
indicating when a plan would be submitted to the Legidature.

The 1973 Legidature enacted the first statutes regarding redigtricting (Ch. 21) to guide the appointment
and work of the fired Commission. The legidative higory holds no information as to the intent for timing
of redigtricting other than the statutes themsalves. The Commission was gppointed and began its work
in 1973.

Thefirg digtricting and apportionment plan under the new commission form was filed with the Secretary
of State and became law on February 27, 1974, which in turn triggered the effective date of the
sections of the condtitution on the Size of the Legidature and the ection and terms of the legidators for
the 1974 eection cycle. Thetermsof al legidators ended on December 31, 1974, and the senators
firgt eected under the new condtitution drew lots to establish terms of 2 years for one-hdf of the

senators in order to initiate staggered terms.

An amendment to the condgtitution was proposed by initiative petition that provided that the Legidature
"shall meet each odd-numbered year" and that the biennid sessions be lengthened to 90 days. It was
adopted at the genera eection of November 5, 1974, and became effective December 31, 1974. The



amendment resulted in biennia sessons, rather than the annual sessions anticipated by the Congtitutiona

Convention delegates. No trangition schedule or new provisions for future redigtricting were made.

Article V, section 14 (4), of the Montana Condtitution provides, "The Commission shal submit its plan
for legidative digricts to the legidature at the first regular sesson after its gppointment or after the
censusfigures are available” Theintent of this provision and contemplation of an acceerated scenario
in the 1980 round resulted in arequest for an Attorney Generd opinion by Gene Mahoney, chairman of
the 1980 Didtricting and Apportionment Commission. Mahoney requested an opinion as to whether the
Legidature could recess and reconvene at alater time to receive and make recommendations on the
Commisson'splan. Citing Article V, sections 6 and 10(5) of the Montana Condtitution, the Attorney
Genera opined that "the Legidature may recess, with consent of both houses, and reconvene a any
time within the odd-numbered year. If the sesson does not meet in excess of ninety days, it would il
be consdered to be aregular sesson. Aslong as the commission submits the plan to the Legidaturein

regular session, the provision of the Congtitution will be satisfied.” (38 A.G. Op. 99 (1980)).

Attorney Generd Greely determined that the Didtricting and Apportionment Commission was required
to submit its plan to the 47th Legidature (1981) if census data was available in December 1980.
Census data became available in March 1981, and the Commission planned to present its plan to the
1983 Legidature.! This proposed schedule prompted the Attorney Generd to bring suit againgt the
Commission to cause redigtricting to be accomplished in 1981. In the Gredy decision, the court held
that the Commission was required to submit its plan to the first regular sesson of the Legidature
following the Commission's gppointment or to the firgt regular session of the Legidature following the
availability of censusfigures, whichever sesson came later. In the specific indance, the Commission

was required to submit its plan to the 48th Legidature (1983), meeting in aregular session.

'Brief of the 47th Legidature, State ex rel. Gredly v. Montana Digtricting and Apportionment
Commission, No. 46873, First Judicid Digtrict (August 1981).
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In addition, in the decision, the plan was viewed as a single plan composed of both the congressond
and legidative redigtricting. The combined result of the change to biennid sessions and the single plan
decison was that the new congressond and legidative districts were not available for eection purposes

until 1984 and the new representatives would take office in 1985.

Because of thisdday, the 1980 Commission recommended a congtitutional amendment to provide that
the congressond didtricts be redistricted within 90 days of receipt of the officia decennid census
figures. The reasons given for the acceleration were that congressond redigtricting was asmpler task
in which fewer boundaries needed to be adjusted and the strict population guiddines reduced the
influence of other criteriain developing the didtricts. The Commission recommended not to ater the
timeframe for legidative redidricting. The 1980 Commission submitted its congressond and legidative
redistricting plan to the 1983 Legidature and to the Secretary of State on March 4, 1983. The
congtitutional amendment providing for separate congressond and legidative plans with an accelerated
schedule for the congressiond

plan was approved at the general election on November 6, 1984, and became effective October 1,
1985.

The 1980 Commission may not have foreseen the eventuality of the loss of Montanas second
congressiond seet in the gpportionment that followed the 1990 census. But, as a Single congressiond
Seet requires no redidricting (and athough alegd challenge to the method of gpportionment was
brought and logt by the gtate), the condtitutiond amendment fortuitoudy alowed the Sngle-seet
congressiond redigtricting plan to be filed with the Secretary of State on April 10, 1991. The éection
in 1992 of our single representative was implemented. As a corollary, should Montana be
regpportioned a second seet, it would be able to be filled as anew district for the 2002 eection.

The only gtatutory changes that have been made since the rdification of the congtitution and its
subsequent amendments that affect the scheduling of redidtricting were in 1983, upon the adoption of



the 1983 condtitutiona amendment to dlow separate plans for the congressond and legidative
redigricting plans. The current statutory provisions that affect the accelerated schedule are as follows:

5-1-106, MCA, The Legidative Services Divison shal provide technica staff and clerica
services.

5-1-108, MCA, The Commisson shal hold one public hearing on the congressiona
redigtricting plan and one public hearing at the State Capitol on the legidative
redigricting plan.

5-1-109, MCA, The Commission shal submit the legidative redidricting plan to the
Legidature by the 10th legidative day of the first regular sesson after its gppointment or
after the censusfigures are available.

5-1-110, MCA, The Legidature shdl return the plan to the Commission with its
recommendations within 30 days of submission.

5-1-111, MCA, The Commission shdl submit the final plan for congressond redidtricting
within 90 days after the officid fina decennid censusfigures are available. Within 30
days of receiving the legidaive redidricting plan and the Legidature's
recommendations, the Commission shdl file the plan, and it becomes law.

13-3-102(1), MCA, The county governing body may change precinct boundaries to conform
to the adoption of a digtricting and apportionment plan within 45 days of thefiling of the
find plan and changes may not be made within 100 days before any primary or
between a general eection and the primary for that election. Section 13-3-102(3),
MCA, requiresthat the Commisson shal consder the problems of conforming the
present precinct boundaries to the new digtricts aswell as existing boundaries of wards,
school digtricts, and other didtricts. The eection administrators of counties involved in
the plan must be consulted before adoption of the find plan.

For the 2000 round of redigtricting, the first regular session after the appointment of the Commission
will be the 57th Legidature (2001), which will convene on January 3, 2001 (5-2-103, MCA). The



census datais not expected until sometime between February 12, 2001, and March 21, 2001, during
the 2001 session.?

The condtitution requires thet the congressond redidricting plan be filed within 90 days of receipt of the
federa decennid census figures, so that must be the first order of business. The latest paliticd andysis
indicates that it is not certain that Montanawill receive a second congressional seet, so thismay be a
ample task. However, thefina decison on Montana's congressiona apportionment will not be known
until early 2001, when the Secretary of Commerce is required to report to the President, who in turn
reports to Congress, the apportionment of the House of Representatives® between the states.

The Montana Satutes cited above require that the legidative redigtricting plan must be submitted to the
Legidature by the 10th legidative day of the first regular sesson after its gppointment or after the
cenausfigures are avallable. Thefirg regular sesson after the Commission's gppointment is 2001, but
the 10th legidative day would be January 13, 2001, from 4 to 10 weeks prior to expected receipt of
the censusdata.  Theoreticdly, these provisions would alow the Commission to completeitswork in

2001, but this scenario is dependent upon the following variables that are anything but certain:

1. Inorder to fulfill condtitutiona and statutory requirements, the Legidature would have to do asthe
Attorney Generd suggested and have both houses recess before the 10th legidative day and reconvene
within the year. The composition of the House and Senate and subsequent leadership decisons will not
be made until following the November 2000 elections. To assume that the House and Senate would
agree to recess before the 10th legidative day and to reconvene with sufficient time passage to alow

2 P.L.94-171 requires the U.S. Census Bureau to report selected census tabulations to the
gates by April 1 of the year following the census year. The Census Bureau has scheduled completion
of the release redigtricting data to the states by March 21, 2001.

313 U.S.C. 141(b), 2 U.S.C. sec. 2a(a) and (b).
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the Commission to complete its work after it receives the data around March 21, 2001, isamagor and

dubious assumption.

2. If the accelerated schedule were adopted, staff would have to work under the assumption that the
Legidature will recess prior to the 10th legidative day and that the data would be received in February
or March 2001, as planned. In addition, the Legidature would have to have made contact with the
clerk and recorders and state and county central committees of each party prior to the 2001 session.
Much of the information that was used by staff in the past round to present to the clerk and recorders
would not be avallable yet and there would be less time for specific interactive detal work.

3. The Commission is required only to have one public hearing on each of the completed congressiona
and legiddive redidricting plans. This could be accomplished in alimited schedule. The limited
schedule would mogt likely preclude holding the dozen public hearings that were held around the Sate
during the development of proposed plansin the past two redigtricting rounds, and the plans would
have to be developed with lesslocal input. Section 13-3-102(3), MCA, requires that the Commission
consder the problems of conforming the present precinct boundaries to the new districts aswell asto
existing boundaries of wards, schoaol digtricts, and other digtricts. The dection administrators of
counties involved in the plan must be consulted before adoption of the fina plan. This consultation
could be accomplished, but without the specific information and in aless interactive manner than was
accomplished in previous rounds. An accelerated plan would not affect the local eection
adminigrators charge to change precinct boundaries within 45 days of the filing of the plan in order to
meet the 100-day requirement prior to aprimary eection and to alow for candidates to make the filing
deadline in March 2002.

4. Any delay in the legidative sesson has other ramifications. Codification cannot be completed until
the sesson has adjourned, and publication of the new statutes cannot be accomplished until codification
iscomplete. The public, in generd, and the legd community and the Executive Branch, in particular,



may have difficulty with a delayed publication schedule. The new fiscal year begins July 1 and the
default effective date of most legidation is October 1. In order for agencies to have the budget analyss
completed by July 1, 2001, the remainder of the session would have to occur expeditioudy, which
would leave the Commission gpproximately 2 months or less to complete its work for both

congressond and legidative redigtricting.

5. With the new technology that is available, it is technicaly possible to complete thistask in about 2
months, but this would not alow much time for the commisson or aff to work with locd officials and
locd party representatives to work out specific details. One of the traditiond redigtricting criteriaisto
congder communities of interest, and the less communication with the actual communities, the less
ability to judtify the redidricting plan on those grounds. For legidative redidricting alone, the 1970
Commission produced a plan within 6 months and held 3 public hearings, the 1980 Commission spent
approximately 12 months and held at least 10 public hearings outside of Helena, and the 1990
Commission spent 8 months and held 12 public hearings around the state prior to the fina public
hearing in Helena. Technological advances were used each time, but the public relations and human
elements remain congtant. The 1980 Commission did not change the schedule of the redidtricting
because the legidative redigtricting involved more leeway in population deviation and therefore dlowed
more congderation of traditiond redigtricting criteria

Articlell, section 8, of the Montana Condtitution states, "The public has the right to expect
governmenta agenciesto afford such reasonable opportunity for citizen participation in the operation of
the agencies prior to the final decison as may be provided by law." Accderating the schedule after the
census datais received would, by necessity, limit public participation and might make the plan more
susceptible to lega chalenge on the grounds that the public was not given reasonable opportunity to
participate before the plan was findized.



6. Litigation may ensue regarding any decisons that the Commisson makesinvolving the use of the
unadjusted or adjusted census figures. Litigation cannot be initiated until a cause of action exigts, and it
is unknown what legd actions may be taken between the time the Commission makes decisions on the
data and methodology, the receipt of the data, and the completion of the redidiricting plans. Although
the Commission need not take any preemptive action regarding litigation, except for due diligencein
performing its duties and respongbilities, the effects of litigation may prevent the Commission from
accomplishing itswork in atimely manner, and the Legidature may lose its patience and proceed
without the Commission having completed itswork. The end result would be that the prep work will
have been accomplished with its resource ramifications, and the Commission would have gpproximeately
2 yearsin which it may be expected to revise and refine any plansthat it had previoudy adopted.

7. Increased gtaff involvement in 2000 and 2001 would require restructuring of the staff alocations of
the Office of Research and Policy Andysisin the Legidative Services Divison. Staff would have to be
dedicated solely to regpportionment during the year 2000 and the 2001 session, whereas under the
scenario of reporting to the 2003 session, dtaff can ill be assgned interim committee duties and sesson
dutiesof hill drafting and committee staffing. The progress and completion dates of the Capitol
restoration will aso be unknown until summer of 2000, and the decisions regarding the move of the
legidative branch back into the Capitol and the operation of the subsequent 2001 L egidature have
potentia to cause disruption in the technica support and legidative consderation that the Commission

recelves.

The mgor sumbling block to accderation isthe condtitutiona provison that, "[tJhe Commisson shal
submit its plan for legidaive didricts to the legidature at the first regular session after its gppointment
or after the censusfigures are available’ in conjunction with the requirement in 5-1-109, MCA, that the
plan be submitted "to the legidature by the 10th legislative day" (emphasis added). The Honorable
Gordon Bennett based some of his opinion in the Gredy decision upon the fact that the Legidature
"required submission of the plan by the 10th legidative day of aregular sesson. It most certainly would



not have laid down such arequirement if it believed it would consider a re-gpportionment plan based
on census figures received during the regular sesson.” Another troublesome stumbling block is that the
accderated schedule hinges on the (unknown) leadership of the next Legidature approving this scheme
and following through on the requirements of recess before the 10th legidative day and reconvening
when the Commission has completed itswork. The traditiond |egidative cdendar would be severely
disrupted, as would required post-session publication and fisca requirements.

For these reasons, an accderated schedule is not recommended.  Although it is possible, making
certain assumptions, it isnot probable or redidtic. It isclear that the timing of the biennid sessons and
the receipt of census data under current statute delays M ontanas implementation of new legidative
digricts. However, it il fulfills the condtitutional requirements for redigtricting of "one-person, one-
vote" based on the decenniad census. Proposal of statutory changes or congtitutional amendments by
the Commission are possihilities that the Commisson may wish to explore in order to transform the
Situation for future rounds of redigtricting.
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