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I
INTRODUCTION

At the September mesting of the Subconmmittee, Commiittee staff presented a memaorandum
entitled "Mearing and Implementation of George W. Bush v, Albert Gore, Je."(Rush v. Gore).'
As part of that presentation, Committee staff pointed vul that the Supreme Court opinion was
difficult o interpret and apply because of the language of the opinion and the context in which it
arose. Nevertheless, Committee staff noted that if the opinion means anvthing to a legislanve
committee studying voling reforms, Bush v. Gore means that there must be some rough
equivalency in the manner in which votes are cast and counted in those countics using the same
or similar voting technology.

The purpose of this report is to take the next step. This memorandum compares the lanpuage of

_the Supreme Court's opinion to Monlana statutes in the same subjecl matler areas as were

addressed in Bush v. Gore. Again, caution must be exercised in viewing the Supreme Court’s
opinion as estahlishing “requirements” for voling systems and the counting and recounting of
ballots. Because of the statemeni in the opinion that the opinion is fimited to the facts of the
case, the context in which the opinion was written (applying due process and equal protection
standards to the Florida Supreme Court opinion rather than to statutes passed by the loeislature),
and the vagueness of the opimion language itself, the most that can he said of the clarity of the
due process and equal protection "requirements” for voting systems ouilined in the Supreme
Court's opinion is that some of those "requirements” are clearer than others. Because of that
factor, the roquirements have been presented below from the clearest (as to the analysis and
conclusion that a constitutional requirement has been violated) to the less clear. Those
requirements are then compared to the Montana statutes and administrative rules fo see how
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those statules and rules measyre up to the Bush v. Gorc opinion. Existing case Jaw ig also
reviewed,

IT
DISCUSSION

A. Standards for counting a vote to determine voter intcat
1. The opinion

The Supreme Court noted that the Flarida cotmand to those tallying the votes was that the
“intent of the voter” must be determined. The opinion noted that this phrase is fine as a general
preposition, but the Court said:

The problem inheres in the absence of specific standards to cosure its equal
application. The formulation of uniform rles to detenmine mtent based on these
reOCCUITING circumstances is practicable and, we conclude, necessary.

F & ¥ %
The want of those rules herc has jed to unequal evaluation of ballots in various
respects,

¥ ok omo¥
AS seems to have been acknowledged at oral argument, the standards for
accepting ot rejecting contested hallots might vary not only from county to county
but indced within a single county from one recount team (o antother,

The record provides some exampies, A monitor in Miami-Dade County testified
at {rial that ke observed that three members of the COUMY canvassiny board
applied different standards in defining a Iegal vote. . . And testimony at trial alsu
reveated that at least one county changed its evaluative standards durin g the
counting process. Palm Beach CounLy, for cxample, began the process with a
1930 guideline which precluded counting eompletely attached chads, switched to
arule that considered a voie to he legal if any light could be seen through a chad,
changed back to the 1950 rule, and then abandoned any pretense of a per se nile,
only to have a caurt order that the county consider dimpled chads legal. This is
not 4 process with sufficient guarantees of equal treatment,

2. Montana statutes and rules
4. Voler intent

The general command of Montana stalutes, in 13-1-103, is that "[t]he individual receiving the
highest number of votes for any office at an election is eleeted or nominated to that office”, but
the statute is silent on just what exactly constitutes a "vote", The Montana statute approximating
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the Florida Supreme Court's command is 13-15-202(3), which provides:

A ballot or part of 2 ballot is void and may not be counted if the elector's
cheice cannot be determined. If part of a ballot is sufficiently plain 1o
determnine the elector’s intention, the election judges shall count that part.
Except as provided in 13-10-211(5), a write-in vote may be counted only if
the write-in vote identifies an individual by any of the designations filed
pursuant to 13-10-211{1}a).

Other statuies specifying the counting of votes by the election judges (13-15-101 and 13-15-103),
the canvass of votes by the beard of county canvassers (13-15-402 and 13-15-403), and the statc
canvass (Title 13, chapter 15, part 5) arc neol nearly so specific as (o lhe duty to determine what
the elector intended when the elector marked the ballot, but use more general phrases such as
"[t]he counting board shall proceed by counting al! the batlots", "{tke boar of county canvassers
shall immediately canvass the return”, and "shall meet as a hoard of statc canvassers. . . . and
determine the vote”,

b. Methoad of balloting

Of course, one of the ways vf achieving a uniform ballot would be to require the use of a uniform
voting techmology. The Montana Legislature has not chosen a uniform technology but rather has
specified certain characteristics for all ballots (Title 13, chupter 12, part 2), specified certain
characteristics for voting machines and devises (13-17-103), required the Secretary of State to
prescribe the fonm of the ballot (13-12-202), given the Secretary authority to authorize
experimental machines or devices (13-17-103), given the Secretary authority to adopt rules
regarding the submissien of voting devices to the Secretary for approval and approval of the
devices themsclves (13-17-107(1}), and required the Secretary to adopt rules goveming the use of
voling machines and devices by the voters (13-17-107(2)).

Of all of the available methods vl casting a ballot, the Legislature itself has required the manner
in which a ballot will be voted only for the paper bullet, Seetion 13-12-209{2) provides:

(3) Upon the face of the stub shail be printed the following:

This ballot should be marked with an "x" in the square hefare the name of cach individual
or candidate for whom the elector intends (o vote. The elector may also write in or affix a
preprinted label in the blank spaces or over any other name, the name of an individual for
whom he wishes to vote and vote by marking an "x" in the squarc before the name. If a
ballot contains a constitutional amendment or other issue to be submitted to a vote of the
people, 1t is voted on by marking an "x" in the square before (he amendment or issuc.

For all other forms of voting technology or methods of voting other than the paper baliot, the
Secretary of State has adepted rules pursuant to 13-17-107(2) specifying the manner in which a



bailot will be cast. Pursuant to this saction, the Secretary has adopted rules specifyiug how each
type of machine or device is to be used by the voler and how the vote is 1o he teceived, scresned,
and scored by various boards operating under the supervision of the county election
administrator > For the most part, the rules applicable te punch cards do not address in detail
hew punch card votes arc to be scored? Because standards of the type envisioned by Bush v,
Gore do not strictly involve the "use” of the machine itself and may result in the
disenfranchisement of a voter, the Subcommittee may wish to consider strengthening 13-17-.
107(2) to specifically include the types of standards contemplated by Bush v. Gore for
appropriate voting tachnalogies,

¢, Recounts

Title 13, chapter 16, concems recounts and Lie votes. Part 2 allows a candidate defeated by a :
specified margin® to file a petition with the election adminisirator requesting a recount. Onece the
petition 1s filed, the recount is mandatory. Part 3 allows an unsuccessful candidate to petition the
District Court 1o request a recount. Under 13-16-301, if the judge finds there is probable causc to
believe that the votes for the unsuccessful candidare were nat corectly counted, the conrt must
order a recount. Section 13-16-303 creates 2 presurnption of an incotrect count of the voles if the
applicant submits a verified application stating that the requivements of 13-15-202 (requiring the
electton judges to disregard that part of a ballot for which the "elector's choice™ canmint be
determincd) were not complic with, Recounts are conducted by three members of the county
goveming body sitting as the county recount board, F ollowing the recount by the county hoards,
certificates of the result of the recount are then sent to the Secretary of State, who reconvenes ihe
board of state canvassers, which recanvasses the statc totals and issues any new ceriificate tnade
necessary by the recount.

3. Montana case law

Montana case law generally supports the position thal election Judges must detcrmine the inlent
of the elector, considering all of the circumstances of how the baltlot was marked, both for the
office or issuc in question and other offices or issnes appeaitng on the same ballot. See, Spaeth
¥. Kendall, 245 M 352, 801 P2d >91{1590), and Marsh v. Overland, 274 M 21, 205 P2d 1088
{1995). Older opinions of the Montana Supreme Court took a more nammow view, holding, for
example, that a statute requiring that an "x" be placed in a square on a paper ballot meant an "x"

B

“Title 44, chapter 3, subchapter 17, ARM.
*ARM 44 3.1 744(1 )(c){ii) provides "hanging chad - remove chad”.
“For example, (he margin for those veting for a candidate for the Legslature requinng a

mandatory recount is 1/4 of 1% of the total votes cast for all candidates for the same position. 13-
16-201(2), MCA.



of some form and net any ather mark. More recent case 1aw holds that the same stahue
requiring that an "x" be placed it a square is not mandatery, but 1s directory only, and that if the
elector has expressed an intention by making another mark ingids the box, the elector should not
be disenfranchised for using a mark other than an "x". Compare, { arwile v. Jones, 38 M 590,
101 P 153 (1509}, with Peterson v Billings, 105 M 390, 56 P2d 922 (1939},

No Montana case law was |ocated requiring one precinet o county to determine an electot's
intent in the same marnier as ancthet precinet or county.

B. Persons conducting the recounts and theit training to apply the standard.
1. The opinion

Another of the difficulties discnssed in Bush v. Gore with regard Lo the order of the Florida
Sypteme Court was that the Florida Court's order required the use of untrained ad hoc recount
\eams. The U.S. Supreme Court said:

In addition to these difficuliies the actual process by which the votes were iobe
counted under the Florida Suprems Court's decision raises [urther concerns. That
order did not specify who would recount the ballots. The county CANVASSING
hoards were forced to pull together ad hoo teams coraprised of judges from

vapous Circuts who had 1o presious training in handling and interprenng ballats.

2. Montana staiates ang rales

Under Montana law, it 1s the connty recount board that is required to gonduct any recount,
whether mandatory under the margins specified in 13-16-201 or ordered by a courl pursaant to
Title 13, chapter 16, part 3. Vontana statutes desighate metnbers of the county gOVErning hody
to serve as the connty recount board. Section 13-16-101 provides:

13-16-101. County governing body as county recount board, {1} The
county recount board shall consist of three members.

{2} Three members of the governing body sh ail be appointed by the
chaicman if there are more than (hree ernbers of the goveming body.

(3} If three members of the governing hody capaot artend when the board
mects, any vacant place shall be filled by one ot more county officers chosen by
the remmaining members of the governing body.

(4) If a member of the Tecount board is a candidate for an office or
nomination for which votes are 1o be recounted, he shall be disqualified.

{5) The election administrator is secretary of the recount board, and the
poard may hire any additional clerks as needed.

(6} The board may appoint county employees 6 hire clerks o assist as



needed.

mobilized in the prestdential election in F lorida was becanse of the deadline for the recount
imposcd earljer by the Supreme Court, at least in patt because of the time peried requirements
inposed upon states Participating in a federal presidential eleciion.’ The teams were alsp made
necessary because ol the hige number of votes to he Tecounted m the very urban countics to
which the Supreme Court's order applied. In any event, there is no provision in 131 6-101 for the
€mployment of any more than three members of a recount board or the use of more than one
board per county. Suhsection {6} applics onlv 10 clerks emploved to assisi the ruembers of the
board.

Int their role as the racount bo ard, the members of the board Serve essentially the same function ag
the election judges wip originaily counted the ballots after the close of the precinei pollin g
places. The function of both is to determine the inten of the valer from the appearance of the
ballot. Training of the election judges, a concern ofthe U.8. Supreme Court, is addressed in 13-
4-203, which provides ag tfoliows:

13-4-203, Instruction of Judges - training materials. (1} Before euch
elcetion, all clection Judges who do nog Possess a current certificale of instriction

{2) Chiefjudyes may be required to attend the r2ining session before gach
election, as well as g special session that may be held for chief judges only.

(3) Any individual willing to be appointed an clection judge may attend
an striction session hy registering with the elcetion adminisirator. Such
mdividuais may nnt e patd for attendance unleeg they are appointed election

(4} The seeretary of state shall prepare and distribute Iraining materials for
clection judges. The malerials shail inelude instruclions on the yse of a)) machines
Or devices approved for use int this state, as welj ag papear ballots. Enough copies
of the materials to supply all cleciion j adges in the county and provide a smaj)
X172 supply shall be sent 10 each election administrator. The secretary of siate
shall hold at least gne workshop every 2 years 1o instruct slection admunistrators

(3) Each election judge completing 3 training sessign shall be griven a
certificate of tompletion. No individyal may serve as an electipn Judee without a

BUSC s,



valid certificate. However, this does not apply io individuals filling vacancies In
emergencies. '

{6} All certificates of completion expire 30 days before the prmary
glection in even-numbered years,

{7) Notice of place and tme of instruction must be given by the election
administrator to the county chairmen of ihe political parties. '

Clearly, training of recount boards is not provided for in this section, Testimony before the
Subcommittee may indicate whether training similar to that given clection judges is necessary for
recount boards. Alse, testimony before the Subcomnuttes may indicate whether the foregoing
statute is sufficicnt to provide for training in the use of voting technologies should the
Leuislature require the uze of similar standards for all counties using a particular ballot format or
technolomy.

No administrative rules have been identificd specifying training for election judges or recotnt
boards.

C. Recount timing that preeludes inclugion of all vote totals
1. The epinion

The opinion notes that only partial vote totals were included in the certified results from several
of the courtties that deternuned a recount was necessary, The partial voic totals, the Court
believed, resulted "from the rruncated contest pericd established by the Florida Supreme Courl”
The Court went on, noting that "[t]he press of time does not diminish the constitutional concemn.
A desire for speed 1s not # zeacral excuse for 1gnoring equal protection guamantces."

The timing of the recount ordered by the Flonda Supreme Court was basad upon the requirement
that any recount be completed by December 12, in order to comply with federal law.’ The timing
issue can therefore be seen as lnmited to presidential elections. Additionally, unlike the urban
Florida counties at the center of the Bush v. Gaorg opimon, recounts in Montana will not have to
deal with recounts of so many voles, such as the estimated statewide 110,000 overvates, that the
recount and the time for judicial challenge cannoet be accomplished within the timeframes
allowed by federal law in a presidential €lection. Consequently, this area of the opinion probably
has little or no practical application to Montana.

D. Allowance of ehjections by persons ohserving ballot countirecount
1. The opinion

At one point in its list of defects in the Florida recount process conducted pursuant to the Florida

“Ibid.



Supreme Court order, the U.S. Supreme Court states, after discussing the difficulties with the
reconnt teamns, that "while others were permitted to observe, they were prehibited from objecting
during the recount”. Apparently, this statement was intended to cast doubt upon the legality of 2
situaticn in which a person appointed by one of the political partics was allowed to observe the
recount process but that if that observer saw a defective recount proceduare, such as when a
recount team counted a vote in violation of the local standard, the person was not allowed by the
Court’s order to bring the violation to the attentien of local or state authorities.

2. Montana statutes and ruales

Montana statutes provide that the process of initial counting of votes by election judges or
counting boards is to be a public process (13-15-101 and 13-15-103), as arc meetings of the
board of county canvassers {13-15-103) and the meeting of the board of state canvassers {13-135-
305). No provision is made in any of those statutes for objections by persons ohscrvinyg thosc
public counting sessions. However, as earlier discussed, a judicially ordered recount may be
based upon a petition by an wnsuccessful candidate if the court finds there 15 probable cause to
believe thal the votes were not correctly counted. Obviously, the ohservarinns of any persons
observing the work of the election judges wall be important to unsuccessful candidales, As
carlicr discussed, failurs of an election judge (o determine the intent of the elector raises a
presumption that the elector's vote was not correctly counted.

No rules have been identified dealing with the ahility of persons nbserving the work of the
glection Judges to make objcetions to that process.

The Subcommittee should be skeptical of the [anguage m the Suprerne Court's opinion
concerning objections by persons observing a vote count. This is becauss the Court's remarks arc
conelusory and don't contain any truc legal analysis of the probiem or citation to antherity. The
Court's comment should therefors be considerced dicta, or surplusage, not necessary for the
resolution of the larger issues discussed in the opinion.

IIL
CONCLUSION

This memorandum has examined the languagze of the LIS, Supreme Court's opinion m Bush v,
Giore and compared the basic principles of that opinicn to Montana election statutes. While
perhaps not directly applicable because that opinion dealt with the constitutionality of the Florida
Supreme Court's order requiring that certain recounts be undertaken, the opinion nevertheless
does seem to set broad principles of the "one person, one voie" reguirernent that would appear to
apply to both judicial implementations and statutory implementations of that requirsment. Two
requirements of the Bush v. Gore opinion are more directly staled: the need for equal standards
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for votes using the same voling technology and the need for training of election judges to ensure

the equal application of thosc standards to ballots cast by the electorate. Two other requirements
of the opinion, that there be sufficient time for accurate recounting and protests and that there be
procedures for objections by observers, should not be critical areas of concern in Montana.



