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1
INTRODUCTION

Atils meeting on August 6, 2001, the STR 5 Subcommilies on Veterans' Affairs requested a
report from the Comemittes staff on the grievance procedure available to veterans who feel that 2
claim for benefits, including healih care, was unjustly denied. This memorandum is respensive
ta that request.

A matter of definition must first be addressed: a "grievance”, within the scope of this |
memorandurn, is a veteran's disagreement with a deeision by an authorized repreaentative of the
1.8, Department of Veterans Affairs (VA) not Lo provide a benefit that the VA 15 generally
authorized to arant and which the veteran is eligible (or believed by the veteran 1o bu eligible) to
receive. Specifically not included within the scope of this memorandum are complaints against
the VA by its own employees over such matlers as claims of discnmination or employment
contract violations.

The grievance procedure outlined in this memarandum is not just one procedure but is several
very different procedurcs authorized or ereated pursuant to several different sections of law,
federal repulations, or policy decisions. The procedures discussed arve comprehensive in that
they detincate all the various melhods available to a veteran to voice a complaing ever the denial
of benefits or level of benefits. Benefits over which a grievance might arise are thosc benelits
administered by either of two of the three operating divisions of the VA, the Veterans tlealth
Administration (VHA) or the Veterans Benefits Administration (VBA). Benefits provided by the
third operating division of the VA, the National Cemetery Administration, are not considered by
this memorandum although some of the grievance procedures discussed below might apply to the
National Cemetery Administration. Whether a particular grievance procedure applies to benefits
available from the VRA, care available from the VHA, or both, is noted at the beginning of cach
section describing a grievance procedure. In an attempt 0 be comprehensive, the grievance
procedures discussed below also mclude the methads uscd by the VA in responding io



"nonverbal” complainis, such as when a veteran in a medical facility attempts or consummates
physical disfigurement or suicide in an apparent attemnpt to complain about the veteran's
treatrnent. Inclusion of these procedures in this memorandum is not intended to indicate that
veterans are dissatisfied with health care benetfits, but is intended to show that the VHA does
have quality control measures that are intended to respond to these tvpes of "gricvances”.

The gnevance procedures discussed in this memorandum were assembled fromn a review of
lederal laws, regulations, and policics of the federal government, most of which were read at the
Freedom of Information Aet (FOLA) clectronic reading reom maintained on the Internet by the
VA pursuant lo law. This information was then checked with state and federal employees at the
Fort Harrison VA medical center {VAMCY). Therefore, the information contained in this
memorandum 11 larpely acadcmic in nature and does not, except as otherwise noted, include any
assessment of the effectiveness of these grievance procedures as they may be implemented by
either the VHA or the VBA., nor is the inclusion of a grievance procedure in this memorandum
intended to indicate that the procadure has in fact been used at the Fort Harrison VAMC for the
resolution of a grievance., Except where noted, such an asscssent is beyond the scope of this
memorandum.

A final note of caution regarding the grievance procedures outlined below: in each case the
procedure has been only generally described and technical information regarding the detail of a
procedure, such as appeals to the Board of Veterans' Appeals, is not ineluded in this
memorandum. Persons intending to usc onc of the grievance procedures putline below should
mvestizale the procedure thoroughly wilh siste or federal officials befors using the procedure.

Copies of docaments examined regarding sonie of the most prominent of the VA gnevance
pracedures, inciuding printouts of material available on the Tntemel, are allached. Documents
concermng the lesser-used procedures, and documents more volunnnous in nature, such as the

VA Office of Inspector General (VAQTG) inspection reports, are on file i the office of the
Subcommittee’s counsel.

1I
NISCUSSION

A. Listing of Grievance Procedures

A listing of the grievance procedures available to a veteran to dispute the denial of benefits
meludes the following procedures, discussed in no particular order:

1. Veterans Affairs 1-Stop web page (online, provided by the Veterans Affairs Consumer
Affairs Service,

2. Puatient advocacy program in use at VA medical facilities.

3. Department of Veterans Affairs Office of Inspector General, ineluding the Tnspector



General hotline.
4. Complaints to Senators or Congressmen.
5. Quality management programs.
6. Clinical appeals.
7. Board of Veterans' Appeals and United States Court of Appeals for Veterans Claims.
8. Federal Tort Claims Act and the federal Privacy Act. '
0. Veferans' service officers of the VA, state, or various veterans service organizations.
10. VA Montana Local Procedure for Handling Patient Complaints {"Report of Contact”)

E. Discussion of Individual Grievance Procedures

1. Veterans Affairs 1-Stop Web Page. Both VHA and VBA. The Consumer Affairs
Service in the Tntergovemmental Affairs office of the Ofhee of Public and Intergovernmental
Affaits of the VA in Washington, D.C., maintains 1 web page on the Internct called the "VA 1-
Stop Service Inguiry Page”, at www.va.govicustomerconatfasp. In addition o providing VA
forms and answers to frequently asked questions (dealing with such 1ssues as how to determine
the status of a pending ctaim for benefits), this web page also offers links to other offices and
services within the VA, including the VAOIG, the FOLA electrotiic reading reom available on the
Internet, the VBA regional office, and the Board of Veterans' Appeals. The page also provides
electronic information on agent arange, Persian Gulf iilness, medical care, non-medical benefits.
veterans' preference, women velerans, and service standards for the 1-Stop Service. Many of
(hese informational pages also offer Internet links ta offices within the VA, as well as e-mail
addrcsses o specilic VA offices. The web page asks the reader to inform the Consumer Affairs
Qervice if the reader has had any "unpleasant experiences with VA personnel” or if the
Department's communications with the reader have not been "clear and timely™. The page also
reminds the reader that the VA accepts cumpliments if the reader has heen satisflied with the
actions of the VA. A copy of a printout from the web page of the Consumer AfTairs Service 15
attached as Attachmoent 4.

2. Patient Advecacy Program. VHA only. VHA dircctive 10502 {June 12, 2000)
requircs that each VHA faeility and chinic establish a patient advocacy program, replacing the
former patient represcntation program. The program {2 to consist of at least one individoal
trained in the handling of patient complaints, More individuals arc to be appomited to the
position of patient advocate if the facility 12 so large that gach complaint cannot be resolved by
the one individual within the time period established by the directive’s service standards. The
program is to be established at each facility for the henefit of velerans (or their designated
representatives) and their family members, in order 1o resolve complaints in a convenient and
timely manner. Resource and performance expectations for the patient advocacy program are
also published in the directive. The performance expectations state that Tesponses to patient
complaints must be resolved as soon as possible, but 1n any event no longer than 7 days from the
date of the complaint. Other performance standards concerning support services for the patient



advocale, inlemet access, computer support, etc., are also published.

References (o the patient advecacy program are sometimes made in vanous other VA
publications. For example, in the March 1999 issue of a VA publication called the "Agent
Orange Review", a descrintion of the patient advocacy program is given under the headline
"Patient Advocale Program Helps Many Victnam Veterans”. The description of the patient
advocacy program ends with the telephone number and address where additional information on
_ the program may be obtained.

The effectiveness of the patient advocacy program in at least one VA health care facility has been
the subject of an investigation conducted and reporied by the YAOIG. Ina VAQIG report
entitled "Multiple Management and Patient Care Issues al the Departinent of Veterans Affairs
Mcdical Center, Omaha, Nebraska®, report number 00-00025-111, dated September 3, 2000, the
VADIG found 1hat "jw]c substantiated multiple patients' allegations regarding the eflfectivencss
of the VAMUC's Patient Representative Program. OHI inspectors received numerous complaints
regarding the Omaha VAMC's Patient Representative Program, Complamants told inspectors
that most patients do not consider the Paticnt Representative (o be their lfalson or advocate.” The
same repott notes that there are successful patient representative programs, the forcrunner of the
patient advocacy program, in other VA medical centers across the country, Nho VAOLG review of
the patient advocacy program at the Fort Harrison VAMC, and certainly none reaching a
conclusion similar to that reached abeve regarding the Omaha VAMC, has been located, which
may or may not indicate that the patient advecacy program at the Fort Harrison VAMC is
functiomng correetly.

Patient advocacy issues reaching the patient advocate are entered into a compuier data system
known as the national computerized patient complaint data baze. The data base (s used to
produce Teports and track issues and trends for use by the patient advocale and VA facility
management for all of the VHA facilities. A copy of the most recent report [om the data base
containing figures for all VHA facilities in Momana is attached as Attachment B.

The patient advocate at the Fort Hartison is Mr. Bd Hollandsworth, whose telephone number is
447-7990. A copy of the directive requiring cstablishment of the paticrtt advocacy program at
each VA facility is attached as Attachment C.

3. Veterans Affairs Office of Inspector General and Hotline. Both VI{A and VBA.
Established by an act ol Congress in 1978 (The Inspector Ceneral Act, P.L. 93-432, which
created an office of Inspector General in many federal departments and agencies), the VAOIG
serves as one of the primary cntities to which veterans' grievances may be voiced and by which
those grievances are resolved. The VAOIG consists of the (1) office of investigations, which
handles targeted investigations, both civil and criminal, and participates in proactive, combined
audits of facilitics chosen on a randem basis, known as the combined assessment program (CAP)
inspections; (2) office of andit, which conducts performance and financial audits and participates




in CAP inspections, perfotms contract reviews and evaluations, and performs other types of -
audit-like actions; () office of healthcare inspections (OHI), which manages CAP inspections,
provides some oversight of hotline cases, and does various inspections of VHA facilities and
program reviews; and {4) office of management and administration, which manages the VAQIG
hotline, conducts follow up on VAQIG reports, and prepares reports on certam unimplemented
VAOIG reports.

VAOIG inquiries such as targeled inspections hy the OHI and CAP reviews usually follow a

series of predetermined steps invelving collection of data; entrance conferences; interviews with
complainants, ¥ A facility managers and other facility employees; exit conforences; preparation
of a draft report contaimng Endings and recommendations; submittal of the draft report to the
managers of the lacility in question; release of the final report including notations as to whether
facility managers agraed with draft recommendations of the VAOIG; and followup to determine
compliance with recommendations. Of course, in criminal cases ot other sitaations in which
ecollection of sensitive evidence is involved, different inspection or collection procedures may be
usad,

The VAOIG issues semiannual reports decumenting the activities of the Office durmy the
reporting period in which the IG typically provides figures on the number of complaints
investigated. For example, in the report covering the period April 1, 2000, ihrough September
30, 2000, the VAOIG reported the following activities:
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As can be seen from the foregoing data, for the year ending September 30, 2000, the VAOTIG
hotline ({300) 488-3244) engenders a substantial number of reactive investigations conducied by
the VAOQIG. The hotline is in operation batween 8:30 am. and 4:00 p.m. Tastern time. At other
times, and even at imes when the hotline is answered, complaints (0 the VAOIG can also be sent
by fax, e-mail (VACIC HOTLINE@FORUM. VA.GOV), and the USPS. The VAQCIG hotline
web page contains information on how to use the hotline and how to submit complaints Lo the
VAQIG through ihe other available means as well, The VAOIG hotline web page also contains
information about vanicus types of complainits or cases, such as complmnts concerning cases that
are in litigation, and information on lederal whistleblowing, discussed below. A copy ol the
print out from the VAQIG Hothne webpage 13 attached as Attachment D.

.Complaints received on the ¥ ADIG hothne follow a predetermined path that generally involves:
referral by formal ¥VADIG memorandum to an appropriate management efficral {(unless the
hotlime complaint involves that official), typically a facility manager of the facility about which
the hetline call 1s made, wilh a copy of the relerral momerandum to an wtermal VAOIG '
manager; action by the facility manager with a formal respense to the VAOIG, and case closurc.
Hotline complaints involving senous allegations agmnsl a facility manager are referred by the
VAQIG to the chief veterans integrated service network {VISN) officer and appropriate network
director. Hotline complaints against high ranking officials or involving other sensitive issues arc
referred to a special inquiries section of the VAQIG. No information was found explaining
whether or how the results of hotline complaints are made available by the VAOIG or the facility
managet to the complainant.

An impaortant part of VAOIG hotline complaints, as well as some other types of complaints to the
VADIG, is the issue of the identification of the complainant. The VAQGLG offers anonymiity or
confidentiality lo any complainant. The rdenli fcation of a complainant 15 an especially bmportani
15sue, because of the possibility of reprisals against the employee, when the complainantis a VA
cmplevee at the facilily or job site that 15 the subject of the inguiry, Repnisals for whistleblowing
againsl employeas of the VA are prohibited and protected against by The Inspector Genertal Act
and, as they are for all federal emploveas, by the Whistle Blower Protection Act of 1980 (Whistle
blower Act), 5 ULS.C. 1213, &t seq., administered by the Office of Special Counsel of the Ment
Systemn Protections Board. The Inspector General Act prohibits the disclasure ef the identity of

employees of an agency who bring complaints about their agency to the attention of the agency
Inspector Gencral without the consent of the complainant.



4. Complaints to Members of Congress. Both VBA and VHA. A time-honored
service performed by members of Congress is to resolve constinuent complaints about their
dealings with federal executive branch agencics. The tradilion is alive and weli in the offices of
the Montana congressional delegation in the services performed for Montana veterans. Each of
{he members of the Montana congressional delegation has a staff specialist assigned to casework
veterans' issues with the VA. Those veterans' affairs specialists are: for Senator Conrad Burns:
Mr. Mike Brown (Great Falls - (406} 452-9585); for Senator Max Baucus: Ms. Andrea Menill
(Missoula - (406) 329-3123); and for Representative Dennis Rehburg: Mr. Jeff Garrard {Helena -
(406) 443-7878) .

The VA Office of Congressional and Legislative Affairs (OCLA) exists to help veterans and
congressional caseworkers deal with veterans’ complaints and inquiries regarding velerans'
henefits and services availabie from the VA, The OCLA has a web page for usc by veterans and
congressional caseworkers that includes VA forms, laws and regalations, links to mermhers of
Cangress and Cengressional commistees, information on how to contact the OCLA, and a
caseworkets resource page. The caseworkers resource page inciudes a link to another web page
by which a caseworker can forward a complaint or inquiry to the VA. The complaint page
requires specific information concemning the nature of the complaint, the person filing the
complaint form. etc.

Moat VA facilities have on their staff 2 person designated 1o deal with inquirics from members of
Congress. At the VA medieal facility at Fort Harrison, that person is Ms. Cindy Stenger ({4060)
442-7979). As congressional Jiaison, it's Ms. Stenger's job to respond to or coordmnate the '
response to inquiries by congressional casewarkers. As necessary, {he congressional staffs also
deal with other officials of the VA, up to and including the Secretary of the Department of
Veterans Affairs. Mr. Miks Brown of Senator Buins' officc has explained that he deals with
about 300 to 350 veterans' cases per year, about 75 % of which are for Monlana veterans. To
what desrce these may be "complaints or "gricvances” i5 partly a matter of definition. It's
probable that no records are kept that would distinguish an "inguiry”, or a "problem”, ftom a
"erigvance".

5. Attempted or Consummated Injury or Suicide as a "Complaint” — Quality
Management at VAMCs, VHA only. This is adelicate subject. The VAOTG has documented
at least one instance, not at the VAMC at Fort armrison, in which a veteran allegedly committed
suicide over the quatily of his care. In the VAOIG Semiannual Report to Congress for the penod
April 1, 2000 through September 30, 2000, at page 57, the repart states, regarding the Carl
Vinson Department of Veterans Affairs Medical Center, Dublin, GA: "[w]e reviewed allegations
that a patient cominitted suicide because VAMC employees had not properly managed his care
and that the availability of unsecured weapons on VA property provided for an unsafe
environment. ... We could not confirm that the patient received nnproper care.”

Clearly, 110 one knows for sure whether this occurrence at the Dublin, GA, VAMC was intended

=l



4s 2 "complaint” by the veteran who took his own life, whether the death occurred because of the
quality of the vetcran's care without being intended by the veteran, or whether the death wasg
totally unrelated to the veteran's care. The inclusion of this subject in this memorandum is not
intended to imply that any patients at the Fort Harrison VAMC have taken ar will take their own
lives or have intentionally ijured or will intentionally injure themselves as & protest against the
care received. However, in an attempt to be comprehensive in the inclusion of channels for
grievances and the VA systems for dealing with these grievances, it may be instructive 1o take
note of the VA quality management (QM) systems that are intended to be responsive 1o such an
ocourrence ays took place at the Dublin VAMC,

As part of the VA OM program, each VISN and VAMC operates a patient safety improvement
program, which iz an umbrella program covering many different MC activities. VHA handhook
1053171 requires that cach facility report sentine] events {loss of life or limb or permanent loss of
function), unplanned clinical occurrences, and certain other events electronically, orona VA
form 1o the VISN, within a specified period after the event or occurrence, The VISN then reporis
the event to VHA headquarters. A review or investipation of the event or occurrence must then
be 1nitiated by the facility within 10 working days after the report 1s made. The investisation
may or may 1ot invelve swom testimony of heulth care providers, depending upon the nature of
the event and kind of investigation conducted, Reports are then used cumuiatively to identify
lessons leamed, which are shared with the VISN, and identi(y necessary system redesigns. The
Office of Medical Inspector within the VAQIG monitors the reviews or mvestigalions resulting
Trom the imitial reports.

The ¥A Mentana health carc system reports that in addition to review of critical events, such as
suicide, missing patients, and patient niishaps as part of its [ocal quality management assurance
program, it conduets internal peer reviews of certain cases, The Montana system also contracts
with Mountain Pacific Foundation to review individual health cars cases and compare those
tases to accepted comumunity standards for Lealth care,

6. Clinical Appeals, VHA only, VHA Dircetive 2001-033 {Muy 23, 2001} establishes a
process by which a veteran or the veteran's representative may appeal a clinical decision
regarding the veteran's care or the denial of a certain type of care that could result in a different or
improved clinical outcome for the veteran. The directive notes that the chmcal appeal process
was established based upon the policy that patients at & VA facilities have 3CCEsE to A fair and
impartial review process to review disputes or impasses regarding clinical determinations or
services that are not resolved at (he VAMC level. Patients wishing to pursue a clinical appeal
must be assisted by the patient's advocate, who must enter the appeal and its resolution in the
national computerized paticnt complaint database. '

Clinical appeats may be eilher internal or external to the VISN. In either case, an appeal is begun
at the facility level by a final written TESPONSE 1o A patient's requests or grievances COTcerning
clintcal aspects of the patient's care. The wiitten responsc 1o the patient by the VA facility must



include information on the clinical appeals process. In an internal appeal, a veteran provides a
staternent of appeal to the VISN, which then requests documentation and supportng arguments
from bolh the veteran and the VA facility. The VISN must itself review the documentation or
convene a independent network clinical panel Lo do the review and make a recommendation to
the VISN. The nelwork director must make 2 decision on the appeal within 30 days of receipt of
an appeal from a patient.

At any stage of the appeal process, the VISN may request an external review of the veteran's
appesl. The decision whather fo request an extemnal review appears to be discretionary with the
VISN. [f such a roview is requested, the documentation involving the appeal is coordinated by
the Office of Quality and Performance in the VA central office and 18 sent to a conlracting hoard
of medical professionals outside of the Y A. The board must make written findings and a report
within 10 days of its reccipt of a completed request for review from the VISN, If an external
review is requested by the VISN, the ncrwork director mest make a final decision on the appeal
within 45 days of receipt of the veteran's appeal. The oatcame of the appeal is also cntered in the
national computerized patient complaint databasc, Copies of VHA Direcrive 20011-033 and the
VISN directive implementing that national directive within VISN 19 are on file with the
committes counsel.

7. Board of Veterans' Appeals and United States Court of Appeals for Veterans
Claims. VBA and, to a limited extent, VHA. The Board of Velerans' Appeals (BYA or "the
Board") is a panel created by federal statute (38 C.8.C. 7101) to resolve disputes between a
veteran and the government regarding a vetoran's benefit to which the veteran believes he or she
is entitled but has been denied by the achon of 2 VA regional office. The board is composed of
attorneys experienced in veteraps' law and benefits. The BVA meets principally in Washington,
D.C., but also travels on a limited basis throughout the country to hear appeals.

A VA publication entitied "Understanding (he Appeal Process" notes that about %0 % of the
veterans appealing a denial of veterans' berefits to (he BVA do so with the help of a
representative, not necessarily an attorney. About 85 % of the veterans appealing get the help of
a veterans' service organization or their state veleran s' department (such as, in Montana, the
Montana Velerans Affairs Division). An appeal is filed by submitling a statement called a notice’
of disagreement (NOD) to the lecal VA office that helped process the claim. A standardized VA
form must then also be filed with that office. [ssues that are typically appealed are disabality
compensation, pension benefits, education benefits, waiver of recovery of averpayments, waiver
of medicalion copayment debts, and reimbursement for unauthorized medical services.,

After the submission of Lhe form required by the BV A, the Board assigns a docket number to the
case, and it is scheduled for decision by the Board in the order in which it was received. A
veteran also has a dght to request a hearing before the Board, either at the local Regional Office
or before the Board at its headquarters in Washington, D.C., in otder {0 present argument to the
Board. Asofthe fall of 1999, it teok the Board, on average, 2 years from the Lime a veteran filed



the NOD to decide an appeal before the Board. A schematic of the BV A appeal process is
allached as Attachment E.

If a veteran is dissatisfied with the decision rendered by the Board, the veteran may appeal the
decision of the Board to the U5, Court of Appeals for Veterans Claims (CAVC or "the Court™),
located in Washington, D.C. The CAVC was created in 1988, although under a different name,
and is an independent judicial body, not part of the VA, The Court consists of seven jusiices,
one chief justice and six associate justices, appointed by the President for 15-year terms and
confirmed by the U.S. Senate. As an appsliate court, the Court dees not hold trials of reccive Ay
evidence ather than what was presented to the BVA and as may be submitted in the briefs of the
parties before the Court. The Court hears live, oral arzument in about 1% of its cases heard in
Washungton, D.C., but sometimes hears argument In a conference call. An appeal from a
decigion of the BVA must be filed dircetly in the form of a notice of appeal with the Conrt within
120 days of the decision by the Board. Either party may appeal a decision of ihe Court to the
L.5. Court of Appeals for the tederal Circuit, located in Washmgton, D.C. From thal court,
parties may seek review by the U.S. Supreme Court. Information about tiling an appeal with the
Court can be obtained from either the Court's website at www vetapp. uscouris. gov! or from the
Court at (800 869-8654.

The CAVC has heard a steadily increasing number of appeals from the BVA. In 1993, there
were 1279 appeals filed with the Cowrt, In 2000, 2442 appezals were filed with the Court. [n
1993, just 68 of the decisions by the CAVC were appealed to the Federal Circuil Conrt. In 2000,
189 of the decisions of the Court were appealed to the Federal Circuit Court.

Both atiorneys and non-attorneys may be admitted (o practice before the CAVC. The Court
publishes a list of both attorncys and nen-attorneys that are adritted to practice from each state,
The are seven attorneys, but no non-attorneys, in Montana who are admitted to practice beforc
the Court.  Attorneys and non-attorneys alike may be admitted to practice on a temporary basis
for the purposes of one particular case {"pro hac vice" admission) before the Court. Veterans
may also represent themselves before the Courl. The instances in which a persen appearion,
before the Court on behalf of a veteran may charge a fee are regulated hy the Couwrt, a5 is the size
of the fee.

_ 8. Federal Tort Claims Act and Privacy Act. Federal Tort Claims Act VIIA only;
federal Privacy Act both VHA and VBA. Priorto 1946, a person injured by the negligence of the
United States could not sue the federal government for the injuries resulting from that negligence
because the United States, as one of the aspects of its sovercignty, was held to be immune from
suit. In 1946, the Congress enacted the Federal Tort Claims Act (FTCA) (28 L.8.C. 2571, et
s€q.), cffectively waiving the sovercign immunity of the United States to the extent provided for
in the Act. The FTCA provides that the United States is liable "n the same manner as a private
individual under like circumstances”. While the focus of this explanation of the FTCA will be
medical malpractice claims for injuries or death arising from treatment or fack of treatment at a
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VA health facility, much of the discussion applies to any form of negligence, such as an
automobile accident, in which a person is injured by the negligence of an individual employed by
the [7nited States.

The waiver of sovereign immunity enacted by the FTCA is conditioned upon presentment o M the
cfaim frst to the agency that caused the harm. Under the FTCA procedural requarements, the
adminmistrative claim must state a specific dollar amount, or "sum certain”, in which the claimant
has been harmed. The administrative claim must be presented to ihe agency, in this case the VA,
within 2 years after the claimant learns of the injury and the cause of the injury or, through the
exercise of due diligence, should have known of the injury and its cause. 'V arious persons within
the ¥ A are authotized to settle claims of varying amounts, If the ¢laim is paid by the ageney, the
faderal regulations implementing the FTCA provide that acceplance of the scttlement bars any
subsequent legal action by the claimant arising from the negligence for which the payment is
made. If the claim is denied hy the agency, the injured claimant then has 6 months from ihe date
of the denial of the claim by the VA to bring a legal action under the FTCA against the LUnited
$tates. Failure to bring suit within the 6-raonrh tinie period results in the batring of the law suit,
forever. Failure of the agency ta act on the claim within the 6-month time period constitutcs a
denial of the claim.

Under the TTOA and meore recent amendments (o that Act, a physician or ather health care
professiona! who was acting within the scope of ihe professional’s cmployment but aclmg, or
neglecting to act, negligently cannot, with certain very limited exceptions. be sued in an
individua) capacity for damages cawsed by their negligence. Under the FTCA, if a heaith care
profossional is individually sued. an investigation is underiaken by the VA regional counsel and
the U.S. Attorney's office in the disteiet in which the suit was filed to determine whethet the
person was acting within the scops of employment. If the Invests gation shows that the person
was acting within the scope of employment and the 125, Attorney General certifies to that effect,
the individual health care professional must be dismissed from the suit, the United States must
be substituted by the court as the defendant, and the U.8. Department of Justice and the L5,
Atterney for the district in which the suit is brought defend the agency with the direct assislance
of atlorneys for the federal agency. '

Under the federal Privacy Act of 1974 (5 U.S.C. 352a ct seq.}, a federal agency such as the VA
may only maintain in its records that information on an mdividual that 15 relevant and necessary
for the agency to accomplish its purpose, as established in statute, and must maintain the sccurity
and privacy of the records within the agency’s system. The person on whom &4 record s
maintaincd must be given access to the record and must be provided with an opp ortunity to
ohject to any record maintained on the person that the individual feels is being kept contrary to
law. If an agency maintains a record contrary to law, fails to amend its record in a way requested
by the person who is the subject of the record, or maintains a record with such poor accuracy that
the record is not fair to the person about whom the record is kept, that person may bring a civil
action against the ageney to require the record to be eliminated or changed. The person bringing
the suit may collect attorney fees and, in come cases, statutory penalties. '
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0. Veterans' Service Officers. Both VHA and VBA. Veteran service officers are those
individuals cmployed by the VA, the Montana Veterans Affairs Division, and certain veterans
service arganizations (v 8Os) who are recognized pursuant to federal regulation as trained in
veterans' benefits and whese job it is to assist veterans with filing claims for those benefits. Ifa
benefit is denied after the filing of a claim, it is usnally the veterans service officer who assisted
the veteran in filing the original claim who is the first to be notified of denial of the claim. Tfthe
veteran then wants 1o request reconsideration of the claim or an appeal to the BY A, the veteran
narmally would request the assistance of the veterans service officer who assisted with the
original claim. Certain veteraus service officers are authorized to appear with the veteran atl any
hearing granted by the BV A {sce paragraph 7 of this section). Several V3O's employ full-time
service officers to assist veterans with clauns.

10. VA Montana Local Frocedure for Handling Patient Complaints
Contact'). YHA only. The Fort Harrison VAMC has formalized in Center Cirewlar 11C-0103
(October 6, 2001) a local procedure for handling patient complaints, at all VHA facilitics in
Montana, that specifics the relationship between and among the heallb care consumer {the
veteran or the veleran's family or representative), the VA medical staff, the VA patient advocate,
the VA congressional liaison, and private sector health care providers providing health care
cervices to veterans under a contract with the VA, This procedure requires the use of a writien
form (Report of Contact) for documenting health care complaints or concemns raised by the
veteran and resolving those complaints or concerns within the facility or with the ¥ A contractor.
The report of contact is completed by the patient advocate or other VA eniployee recaiving the
complaint and then is used to record subsequent eflurts to resolve the complaint. The patient
advocate is directed to prepare quartsrly reports of patient complaints or concerms for the
governing board exceutive committee that 1s to include rocommendations for improvements to
services or changes to current policy to reduce complaints or Concems and better serve velorans.
A copy of Center Cireular 11C-01-02 js attached as Attachment K.

11
CONCILUSION

Whether oF not a particular service, ollice, of procedurc within or without the VA constitutes a
"ericvance procedure” available 1o veterans for the filing of grievances conceming veterans
henefits (incieding health care) is a maner of defimtion. If the term js construed most broadly,
this trnemorandutn has detailed no less than 10 procedures or avenues thal a veteran might use to .
voice dissatisfaction with the denial of benefits (including health care), demal of 2 particular
benefit, or denial of a level of benefits sought by the veteran. Each of those procedures discussed
above may often be utilized in conjunction with one or more other applicable grievance
procedures aiso discussed, because there is generally no statute, rule, or policy that prohibits &
veteran from sesking redress by using as many of the procedures as arc applicable to the veteran's
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particular circumstance.

Except in several limited areas previousty noted, no attempt has been made to discuss how well
the grievance procedures reviewed in this memorandutn work. Sucha determination cannot be
made without examination of information that might be publicly available, reviewing documents
that could only be released with the approval of the veterans who are the subject of the
documenis, ot ccepting testimony from thosc veterans who have used the procedures and from
persons at the Fort Harrison VAMC and others who are in charge of or operate the vanous
grievance systems discussed. An accurate assessment by the Veterans' Affairs Subcommittee of
the degree to which any of (he grievance procedures are or are not functioning in the manner in
which they were mtended witl likely have to rely on all of those forms of assessment. Before any
legislation can be acourately drafted creating or altcring state agencies or employee pesitions to
imterface with any of the grievance systems or procedures reviewed in this memorandum, the
subcommittee will likely need to know such matters as the number of grievances made in a
particular system, the subject of those grievaices, the time and manner in which those grievances
are resolved, and gener.ally how the grisvance procedure or system in question is functiening.
Those lines of inquiry and others are suggested by the grievance structure exarmuned in thas
memorandun.
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