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Legal Memorandum

To: John V. Reuss, Executive Director, Environmantal Quality Council

From: Steven J. Perlmutter, Legal Assistant

Subject: COMMERCE CLAUSE CONSDERATIONS RELATING TO A "LOCAL POWER" PROLICY
FOR SITING OF POWER CENERATION FACILITIES IN MONTANA.

. INTRODUCTION

The Montana Utility Siting Act, 70-801 et seq., R.CM., 1947, requires
that a finding of "environmantal compatibility and public need" be made before
the construction or operation of a power generation facility will be approved.
The term "local power" is used -in this memorandum to refer to the policy that
such a finding of public need must be based on the needs of the people of the
state of Montana, rather- than on the general needs of distant power markets.
The notion is that, while the export of Montana's coal can probably not be
prevented, the costs of power generation, in terms of air and water pollution
and economic dislocation, should be borne by those who consume the power.
Such a policy, in making distinctions between in-state and out-of-state interests,
runs the danger of imposing unconstitutional burdens on interstate commarce.
This merorandum will discuss "local power” in terms of commerce clause chall enges

which are Tikely oo Lo Gicouniored.
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Summary of Discussion

Section 11 (p. 1) discusses the problems of federal preemption. While
federal regulation preempts the field to various degreas in atomic and hydro-
electric power and transmission of power, there is little federal regulation
of fossil-fuel power plant siting. In section III (p. 10) "local power™ is
considered in terms of the benefits to the state and the burdens an interstate
commerce which will result. Power plant siting and regulation of power genera-
tion are local matters which have traditionally been subject to local control.
The preservation of public health, safety, and environmental quality are legi-
timate state objectives, and if local power is reasonably related to those goals,
it can be upheld, in spite of incidental burdens on interstate commerce which
might result. Section III also describes various types of burdens an commerce
which have led to the invalidation of state regulations. For the most part,
"local power" does not impose such burdens. The rnost serious problem involves
discrimination against interstate commerce in terms of distinguishing between
local and out-of-statc interests.

In section IV (p. 25), the balancing of state and national interests is
discussed. |f the costs of coal shipment are comparable to the costs of
long-distance high-vol tage energy transmission, the burdens an commerce will
not be out of proportion to the benefits accruing to the state. Section V (p. 27)
concl udes with some recommendations which will help "local power" to withstand

commerce clause challenges.



IT. A "LOCAL POWER" ROLICY IS NOT PREVENTED BY FEDERAL PREEMPTION

In considering commerce clause questions, a court will first determine
whether state action has been preempted by federal legislation. If such
preemption is founcl, the court can avoid the more difficult problems relating
to burdens on interstate commerce. A state statute or local regulation
affecting interstate commerce i s invalid when it conflicts with a valid federal

statute or administrative regulation (see e.g. Gibbons V. Ogden, 9 Wheat 1 (1824));

or with federal policy or objectives (see e.g., Chicago v. Atchison, T. & S.F.R. Co,,

357 US 77 (1958)); or when the "field is occupied" by federal authority (Napier v.
Atlantic Coast Line Railroad Company, 272 US 605 (1926)).

Preemption Exists to Some Extent in the Areas of Atomic and Hydro-electric Power,
and Transmission of Electricity

The federal governmant has exerted its regulatory authority over some
aspects of electric power generation and transmission. She Federal Power Act,
16 UL 791 et seq., deals extensively with the licensing of hydroelectric plants
on navigable waters. The Federal Power Commission iS given the authority

To issue licenses...for the purpose of constructing, operating,

and niaintaining dams, water conduits, reservoirs, power houses,

transmission lines, or other project works necessary or convenient

for the development, transmission, and utilization of power across,

along, from, or in any of the streams or other bodies of water

over which Congress has jurisdiction.. .

16 USC 797(e)
Although the primary reason for federal concern in this area is the federal
responsibitity for regulation of interstate waterways, the FPC also has approval
authority over hyclroel ectric plants on non-navigable streams (16 UC 817). The
federal act reserves tC the states the regulation of intrastate power service
from hydroclectric plants (16 USC 812), and state water-use laws are unaffected
(16 U 821).

The field of atomic eneray is almost completely occupied by the federal
g 0 Vv . Chapter 23 of Title 42 of the United States Code provides for
federal regulation of virtually every stage of nuclear power generation:
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It shall be unlawful, except as provided in sec. 2121 of this title,

for any person within the United States to transfer or receive in

interstate commerce, manufacture, produce, transfer, acquire, possess,

use, import, or export any utilization or production facility except

under and in accordance with a license issued by the [Atomic Energy]

Commission pursuant to sec. 2133 or 2134 of this title. 42 U 213l1.

As with hydroelectric facilities, there are special factors in operation
which justify federal preemption of this field:

Source and special nuclear material s, production facil ities, and

utilization facilities are affected with the public interest, and

regulation by the United States of the production and utilization of

atomic energy and of the facilities used in connection therewith is

necessary in the national interest to assure the cammm defense and

security and to protect the health and safety of the public. 42 W& 2012(e).

Transmission of electric power is subject to federal regulation only with
respect to "transmission...in interstate commerce, and...the sale of electric
energy at wholesale in interstate commerce” 16 USC 824. The FPC also regulates
rates and charges for such interstate transmission. 16 W& 824d, 824e. The
federal government mey regulate the interconnection and coordination of transmission
facilities in order to maintain adequate interstate service, and in emergency
situations,

Provided, that the [Federal Power] Commission shall have no authority to

compel the enlargement of generating facilities for such purposes, nor

to compal such public utilities to sell or exchange energy when to do

so would impair its ability to render adequate service to its customers.
16 UC 824a.

In general, intrastate transmission i s subject to state control. However, it is
often difficult to separate energy being transmitted locally from energy destined

for out-of-state consumption. See, e.g. U.S Vv. Public Utility Commission of

California, 345 W5 295 (1953).
While i t might be possible to carve out a foothold in the areas of hydro-

electric power and interstate transmission firm enough to support a state "local
e

f
power" policy, the federal presence. is so pervasive that the successof such an

attempt would be doubtful. It is suggested, therefore, that a "local power" policy



concentrate exclusively on the construction and operation of fossil fuel fired
generation and conversion facilities. Specific exclusion of hydrosl ectric,
atomic, and transmission facilities would strengthen such a policy against
preemption challenges.

There Is No Preemption in the Siting of Fossil Fuel Fired Generation Facilities

The Courts have repeatedly expressed their reluctance to "[seek] out
conflicts between state and federal regulation where none clearly exists.”

Savage v. Jones, 225 W5 501. It is generally recognized that state laws will

be inval idated an preemption grounds only when the Congressional intent to
preclude state regulation is clear:

Congress, in enacting legislation within its constitutional authority
over interstate commerce, will not be deemed to have intended to

strike domn a state statute designed to protect the health and safety

of the public unless its purpose to do so is clearly manifested,. ..or
unless the state law, in terms or in its practical application, conflicts
with the Act of Congress, or plainly or palpably infringes its policy.
(Southern Pac. Co. V. Arizona ex rel Sullivan, 325 US 761, 766)

And further,

The principle is thoroughly established that the exercise by the state
of its police power, which would be valid if not superseded by federal
action, is superseded only where the repugnance or conflict is so
‘direct and positive'that the two acts cannot 'be reconciled or
consistently stand together'. Kelly v. Washington 302 US 1(1937).

In contrast to the extensive regulation of hydroelectric and atomic power,
and interstate transmission of electricity, there is no similar federal control

over siting of fossil fuel facilities. In Chanehuevi Tribe of Indians v. Federal

Power Commission, 489 F2d 1207 (D. C. Cir., 1973), the court concl uded that no
federal legislation deals directly with the issue:

One looks in vain through an array of state and federal legislation
for a unified, comprehensive regulatory scheme governing power

lant siting. Apart from the Federal Powe Act and the Atomic Energy
\ct, 42 U.S.C. §§ 2011-296 (1970), regulating the construction and
operation of hydroelectric plants and nucl ear.-powered steam plants
by the FPC and the Atomic Energy Commission, respcctively, federal
controls over various aspects of electric powe plants are exercised
under sgch diverse legislation as the Rivers and Harbors Act, 33
U.S.C. 403 (1970), which requires a federal permit to obstruct
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or modify the course of navigabl e waters; the Federal Water Pollution
Control Act, as amended, 33 U.S.C. §§ 1251-376 (Supp. 11, 1971-72),
which, inter alia, provides for the establishment of effluent
limitations for naviaable waters; the Air Quality Act of 1967, as
amended, 42 U.S.C. 88§ 1857-471 (1970), which, interalia, establishes
national ambient air quality standards for several pollutants; and
provisions requiring federal approval for the leasing of Indian lands
for the construction of power plants, 25 U.S.C. § 635 (1970), and for
the location of transmission lines and rights of way across Indian
lands, 25 U.SC. § 323 (1970), national parks, 16 USC. § 5 (1970),
or national forests, 16 tI.S.C. § 522 (1970). Under the National
Environmental Policy Act of 1969, 42 U.SC. § 4321 et seq. (1970),
the decisions made by federal officers must include consideration
of environmental factors and must be accompanied by the completion
- of certain procedural steps including the filing of environmental
‘ impact statements. In addition, there mey be federal legislation
pecurliarly applicable to the operations of particular power plants,
such as the extensive regulation of withdrawals of water from the
Colorado River system. But_there is no comprehensive federal legis-
lation governing tha siting or operations of fossil-fueled power
plants. Regulation such as it is, is piecemeal and fortuitous. And,
federal regulation is complicated by the existence of numerous state
commissions having varied responsibilities for plant siting.
(489 F2d at 1233-34)(emphasis added)

v

Thus, although certain related areas are covered hy federal legislation or
regulation (e.g., hydroelectric plants on navigable rivers; siting of transmission
lines on Indian lands) there has been no federal regulation of fossil fuel -fired
power plant siting. Indeed, the Congressional Act which conies closest to
regulation of fossil fuel fired electric power facilities, the Federal Power
Act (16 UC 824), specifical 1y excl udes regulation of generating facilities:

The [Federal Power] Commission shall have jurisdiction over all
facilities for such transmission or sale of electric energy, but
shall not have jurisdiction, except as specifically provided in
in this subchapter and subchapter III of this chapter, over
facilities used for the generation of electric energy or over
facilitias used in local distribution or only for the transmission
of electric enargy in intrastate commerce, or over facilities

for the transmission of electric energy consumed wholly by the
transmitter.

16 U.S.C. 824(b) (emphasis added)
Judicial interpretation of this Act supports the view that power-plant
siting (except, in some cases, hydroelectric plants) is not within the scope

of the Act:



A reading of the entire section in connection with the declaration
of policy...makes it clear that it was not intended to take away
from the state commissions.. .the pover and authority to regulate
those vital ly important matters which affect the generation of
electric energy...the supervision of which is necessary for the
protection of the local consuming public... (Northern Pennsylvania
Powva Co. v. Pennsylvania Public Utility Comm., 200 A m :53'

State regulation of coal-fired power plant siting, then, does not ssem to
be in direct conflict with any federal laws or regulations. This does not
guarantee that the state is free to act, however. Courts on a number of
occasions have invalidated state statutes which were found to be inconsistent
with federal policies or objectives, even though there was no direct conflict

with a specific federal statute or regulation. California v. Zook, 336 US 725

(1949). But, here again, as with direct statutory conflict, state laws are not
to be invalidated unless the court is clearly convinced that an obvious policy
of Congress will be significantly hindered by the enforcement of state and local
controls. Whee there is o direct clash between state and federal laws, but
only an alleged invalidity "inferable from the scope and purpose of the federal
legislation, it must be clear that the federal provisions are inconsistent with
those of the state to justify the thwarting of state regulation." Cloverleaf .
Butter Co. v. Patterson, 315 US 148 (1942).

As indicated by the Chemehuevi decision, supra, there is no comprehensive
federal policy with respect to pov:erjb-]ant siting. The statemant of policy in
the Federal Power Act (16 U 824) declares that "the business of transmitting
and selling electric energy for ultimate distribution to the public is affected
with a public interest..." Generation, however, is dealt with only in certain
emergency situations, such as wa(?cime, and even then, the federal statute
specificall ¥ excludes construction or expansion of generation facilities from
its scope. (16 USC 824A) (p. 2, supra)

Several energy related statutes werc enacted in 1973 and 1974 to deal with

the current energy crisis, notably, the Federal Energy Administration Act,



15 USC 761 et seq., the Energy Supply and Environmental Coordination Act,
15 UC 7M1 et seq., and the Emergency Petrol eum Allocation Act, 15 U 751 et seq.
The policy statement of the Fedezral Energy Administration Act is representative:

The Congress hereby declares that the general welfare and the anmm

defense and security, require positive and effective action to conserve

scarce energy supplies, to insure fair and efficient distribution of,

and the maintenance of fair and reasonable consumer prices, for such

supplies, to proniote the expansion of readily usable energy sources,

and to assist in developing policies and plans to meet the energy needs of

the Nation. 16 U 761.

The functions of the Federal Energy Administration under this Act are primarily
to advise other federal and state agencies on energy matters, to assess current
energy probl ems, to assemble information and to develop comprehensive energy plans
to be submitted to Congress and the President.

To date, only in the area of fuel allocation has tha FEA developed and
implemented policies. In other areas, advisory committees have been established,
but only preliminary findings have been put forth. As an example, preliminary
reports of an advisory committee dealing with the development of high-vol tage
transmission systems emphasizes the need for the development of controls for
such systems which should be part of the "original construction and design
and not added as an afterthought” (CCM Energy Management Reporter, p. 9935).

In other words, more study is needed before large-scal e developments are initiated.

Section 7(a) of the Energy Supply and Environinental Coordination Act
(15 UC 793) notes that

any allocation program...shall...include measures t0 assure

that available low sulfur fucl will be distributed on a

priority basis to those areas of the US....requiring low

sulfur fuel to avoid or minimize adverse impact on public

health.

Here, a policy is indicated that low sulfur fuel (e.g. Montana coal) should be
burned where the need is rost crucial--i.e. in densely populated areas where
air quality is marginal, and fossil fuels are necessary. In addition, use of

Tow sulfur ceal for gasification is contraindicated by such a policy.
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While it cannot be said that the po1\c/‘1‘/_ifes expressed in these energy laws
clearly endorse a "local power™ approach to power plant siting, neither can it
be said that these federal policies are inconflict with "local powe?'f; At most,
the federal legislation expresses a concern with the general area of energy supply
and distribution, but there is no indication that the generation of power in
the area where it is needed undermines those concerns. Indeed, it has been noted
that the generation of power as close as possible to the demand is standard

engineering procedure for economical as well as technical reasons. Wilson Point

Property Owners Association V. Connecticut | ieht and Power Company, 140 A2d 874.

Encouraging the placement of plants where they are needed certainly does not
conflict with a policy to conserve energy.

Even where there is no direct conflict with federal laws or federal policies,
prc;en'nption might still be found where the federal government has "occupied the
field," Thus, if comprehensive federal legislation blankets a field, the Courts
often conclude that the intent of Congress was t0 preclude state regulation
of the field, even as to matters which have not been specifically addressed by

Congress. Cloverleaf Eutter Compary v- Pattersen, 315 US 148; Rice V. Sante fe

Elevator _Carporation, 331 US 218. The broad statements of policy contained in

the recent energy statutes (p. 6 supra) might be deemed such an occupation of
the field. However, occupation of an entire field is not to be inferred when,
by the terms of the statute, its application is limited. The Federal Power
Act (16 UL 824 et seq.) specifically excludes generation of electric power.
The Federal Energy Administration Act, in setting out the functions of the Federal
Energy Administrator, (15 UX 764 ) specifically limits his activities to such
things

as are appropriate in connection with only those authorities or

functions

(1) specifically transferred to or vested in him by or pursuant
to this act;

2) delegated to him the President pursuant to specific authority
vested In the President by law; and



(3) otherwise specifically vested in the Administrator by
the Congress.

Congress, then, has specifically limited the scope of the FEA's authority.
This argues against preemption of those areas not directly affected by the
statutes.

There is no constitutional rule which compels Congress to occupy
the whole field. Congress mey circumscribe its regul ation and
occupy only a limited field. When it does so, state regulation
outside that Timited field and otherwise admissible is not forbidden

or displaced.. .
Kelly v. Washington 302 U5 1 (1937)

Furthermore, when the area is one such as utility siting, in which states
have traditionally exercised control, the courts will not readily find a
Congressional intent to occupy the field.

We start with the assumption that the historic police power of
the States were not to be superseded by the Federal Act unless
that was the clear and manifest purpose of Conaress. Rice v.

Sante Fe Elevator Company, 331 US 218, 230 (1947). See also,

Kelly v. Yashington, supra; Napier v. Atlantic_Cqast Line

Rail road Companv, 272 [IS 605 (1926).

Not only is such Congressional intent to occupy a field traditionally requlated
by state public utility commissions not manifest, the Federal Power Act specifically
limits itself to "those matters which are not subject to regulation by the states"
(16 W& 824(a)).
Conclusion

The contrast between the extensive and specific federal regulation of
hydroelectric and atomic power and interstate transmission on the one hand,
and the virtual non-existence of such control over fossil fuel plant siting on
the other, makes it clear that there is, at present, no preemption in the jatcer
field. There are no federal laws or requlations dealing specifically with
the siting of such plants. The varicus encrgy statutes express broad policies
with respect to conservation and allocation of fuel resources, but those
policies are consistent with "local power." And the specific limitations
contained in the energy laws make it clear that there was no Congressional
intent to "occupy the field" of power plant siting.
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This is not to say that preemption is not possible, perhaps probable, in
the future. The growing natiorg;ide concern With energy supply and distribution
mey well lead Congress to conclude that national interests require uniform siting
controls. If that happens, state policies inconsistent with such a federal

regulatory scheme will have to give way. Until that time, however, states are
free to act within the limitations to be discussed in the next section. The

establishment of a state policy in advance of federal control should serve to
protect state interests even when the federal government moves into the area.
Congress is more likely to meke allowances for local interests if such a policy
Is already in existence, than it would be if the state has yet to act. The
possibility of future preemption, therefore, should not discourage "local power"

Now.



III. A "LOCAL POWER"™ ROLCY DOES NOT IMPOSE UNDUE BURDENS ON INTERSTATE
COMMERCE

Even when there is no preemption, a state, in regulating its affairs,
must be careful not to intrude upon the "dormant" commerce power of Congress.
That is, a state mgy not improperly interfere with interstate commarce. In
judging whether such an intrusion has occurred, an initial first step is to
determine whether the subject of regulation involves a national or a local
problem. This formulation wes first announced by the Supreme Court in Cooley v.
Board of Wardens, 12 How 299 (1851). The court indicated that the matter affecting
Interstate commerce was "national ," and therefore to be regulated exclusively
by Congress, where the problem "imperatively demanded a single uniform rule,
operating equal ly an the commerce of the United States in every port..." gp
the other hand, a problem was local, and therefore within the proper scope of
state regulation, where "imperatively demanding that diversity, which alone
can meet local necessities." It is generally established that "there is a
residuum of power in the state to make laws governing matters of local concern
which nevertheless in some measure affect interstate commerce or even, to some

extent, regulate it" Southern Pacific Company V. Arizona, 325 S 761, 767 (1945).

Simply delineating the problem as local, however, is not enough. If the burdens
imposed on interstate commerce are too severe, the purely local nature of the
matter being regulated mgy not suffice to save the state policy. The problem
therefore separates into three considerations: 1) is the matter being regul ated
“Tocal " and therefore a Tegitimate area for state regulation? 2) what burdens
are imposed on interstate commorce by sinch regulation? 3) do the benefits to
the state sufficiently outweigh thr detriments to commerce to justify the state

regulatory scheme?

~-10-



Generation of Power is - Local Concern and Therefore a lLegitimate Subject For
State Requlation. -

A d

Courts are inclined to denominate a matter as "local" if it operates upon
cormerce before interstate movement has begun, or after it has ended. For

example, Parker v. Brdwn, 317 US 341 (1943), involved California's extensive

regulation of the raisin industry in that state. The regulation was considered
to be local even though 95 percent of the crop was to be shipped in interstate
commerce, and consumers in all other states would suffer higher prices as a
result of the regulation. The court, in upholding the state law, explained:

The regulation here control s the disposition, including the sale

and purchase, of raisins before they are processed and packed

preparatory to interstate sale and shipment. The regulation

I s thus applied to transactions wholly intrastate before

the raisins are ready for shipment in interstate commerce.

More to the point, the distinction is often made between manufacture and
commarce. Manufacture, including all phases of production and assembly, is

considered a local matter, subject to local control, and i s not commerce.

The making of goods and the mining of coal are not commerce,

nor does the fact that these things arc to be afterwards

shipped or used in interstate commerce make their production a

part thereof. Deleware Lackawanna and ¥.R.Company v. Yurkenis,

235 US 439. See also Oliver |ron Coiigsty Y. | ord, 262 US 172

(mining is local, though the ore is immediately shipped out-of-state); Hope Gas
Company , Hall, 274 (S 284 (production of natural gas is local and car, be
taxed by the state).

This distinct-ion is particularly relevant to the generation and transmission

oi electric power. |In Utah Power and Light Company v. Pfost, 286 US 165, an

Ildaho statute taxing the generation of electricity was upheld because a difference
was perceived between the conversion of the mechanical energygf falling water
into electrical energy and the transmission of the latter. “Commerce does not
begin,” according to the Court, "until the manufacture is finished, and hence
the conmerce clause does not Prevent the state from excercising exclusive control
over the manufacture ... S far as [the company] produces electrical energy in
Idaho, its business is purely local, subject to state taxation and control ."

(286 Us at 182). Gross_Income Tax Division V. Chicaqo District. Electric Generatirg

Corporation, 139 N{2d 161.
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Generation of electric power is tharefore distinguished from transmissicn.

It is alocal activity subject to local regulation. States have

always had regulatory control over the siting of power generation facilities.
Such authority incl udes the granting of permission to construct and operate
plants, the desiynation of acceptable locations for plants, the specification
of the area to be served, and the requirement that there be a demonstrable
public need for the generation facilities. The last two factors are especially
important, and are closely related. Note first that it is "the public need,
rather than...the desire of any corporation to serve the public," which is

essential. ldaho Power and Light Company v. Blomquist, 141 P 1083 (7914); sec

also Buckeye Stages v. Puhblic Utilities Commission, 159 NE 561. And see, in

particular, Montana's Utility Siting Act 70-801 et seq., R.CM., 1347, which
requires a finding of "public need and environmental compatibili t ~ before any
generation or transmission facilities will be approved.

Secondly, the determination of the public need is heavily dependent on

the identification of the area to be served by the proposed facility. Certification

of public need 1S construed as an exclusive right to operate a utility service
within a specified area. lIdaho Power and Light.Company v. Blemguis®, supra;

Wilson Point Property Owners Association v. Connecticut Light and Power Compenv,

140 A2d 874; Mississippi Power and Light Company V. Clarksdale, 288 So2d 9;

Beiter Line, Inc. v. Public Utility Commission, 133 NE 2d 135. Montana's

Territorial Integrity Act, 70-501 et seq., R.C.M., 1947, specifies that utilities
may expand their service only into unservrd areas which are contiguous to areas
already served by the particular company. In the Wilson_Paint case, supra, the

court recognized a line of cases as being "authorities for the proposition that

-17-
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a demand arising outside of a utility's franchise area is not a consideration
of public convenience and necessity so far as that utility is concerned.”

{140 A2d at 882). The cases cited (Georgia Power Company V. Georgia Public

Service Commission, 85 SE 2d 14; lnterstate Commerce Commission v. Oregon-

Hashington Railroad and Navigatien Company, 288 US 14; City of High Point \v_

-Duke Power_Company, 34 F. Supp. 339) established that a utility could not be
:compel led to provide service outside its franchise area. While the prohibition
-0of such service is admittedly a different situation, these cases do establish
that a state mey legitimately define public need in terms of specified areas to

be served.

"Local Power" Can be Jdustified on the Basis of Legitimate State Objectives.

| t has been shown, then, that the matter being regulated, the siting of
fossil fuel fired power plants, is a local matter, subject to state control.
The state must also be careful to define a legitimate purpose for its regulations.
As will be discussed in the next section, improper motivation, such as a desire
to shield local businesses from interstate competition, may inval idate a statute
even though the matter being regulated is purely local. The traditional bases
for a state's exercise of its police power, to protect the public health, safety,
and welfare, provide adequate bases for regulation of commerce.

The state may subject interstate, as well as intrastate, carriers to

reasonable police regulations for the purpose of enforcing the public

policy oi the state in regard to shipments into or out of it.
Atlas Pipe Line Company V. Sterling, 4 F. Supp. 441

The Supreme Court concurs:

It is competent for a state to govern its internal commerce, tO
provide local improvements, to create and reqgulate local facilities,
to adopt protective measures of a reasonable character in the interest
of the health, safety, morals and welfare of its people, although
interstate commerce may incidentally or indirectly be involved.
Minnesota Rate Cases, 230 US 352, 402 (1912)

-13-
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Courts are especially likely to uphold state regulation when public

health, (See, e.g., Huron Portland Cement Company V. Detroit, 362 S 440 (1960);

Head V. New Mexica Board of Examiners in Optometry, 374 US 424 (1963); M_!g;dg

Provision Company V. Sherman, 266 US 497 (1925)) or safety, (See, e.g. South

Carolina State Highway Department v. Barnwell Bros., 303 B 177 (1938);) is

invol ved. In the Huron Cement case, supra, Detroit's smoke abatement ordinance
was challenged in its application to ships engaged in interstate commerce.

The Court recognized that protection of air quality is a public health matter
and provides a legitimate basis for regulation:

Legislation designed to free from pollution the very air that people
breath clearly falls within the exercise of even the most traditional

conﬁ § of what is compendiously known as the police power (362 US
at .

Even beyond the public health considerations, Courts have indicated that a
state's protection of the public welfare may extend to less tangible concerns:

The values [public welfare] represents are spiritual as well as physical,
aesthet-ic as well as monetary. |t is within the power of the legislature
to determine that the community should be beautiful as well as healthy,
spacious as well as clean, well-balanced as well as carefully patrolled.
American_Can Company_v._ Or-an_Liquor_Control Commission, 517 P2d 691,
698, quoting Berman v. Parlar, 348 B 26, 33.

A "local power" policy should be on firm ground if it can be shown -to
contribute substantially to the public heal th, safety, and welfare. The
advantages to public health in terms of preservation of air quality are clear.
Dangers involved in high voltage energy transmission provide a public safety
rationale. Public welfare arguments might focus on adverse long-range economic
and social impacts which could result frorn the establishment of large interstate
generation facilities in rural envivonments, O course, economic arguments can
also be made to support such facilities, but it is the legislature's prerogative
to weigh such arguments and strike whatever balance seems appropriate. Sligh v.

Kirkwood, 237 & 52 (1915); Firemen V. Chicago R. I. & P.R. Co., 393 US 129.

-14-



There i s another public welfare argument which seems to apply, but it
requires caution. The generation of power (or the gasification of coal)
requires large volumes of water, which is in scarce supply throughout much of
Montana. The state might argue that it has the right to preserve its natural
resources for the benefit of its om citizens, rather than allow their consump-
tion for out--of-state interests. There is a line of cases which supports this

argument: McCready V. Virginia, 94 US 67 (1877); Lee V. New Jersey, 207 US

67 (1967); Smith v. Maryland, 18 How. 71 (1855); Manchester v. Massachusetts,

139 US 240 (1891), These cases involve state control over tidal waters and
other navigable waters with-in the state's territorial 1imits, with particular
regard to the state's power to control fishing in those waters. _Geer v._Connecticut,
161 US 519 (1895) involved a similar situation with respect to wild game. And
closer to the point was Hudson Water Comp2ny V. McCarter, 209 US 349 (1908),
in which the Suprems Court upheld a state statute prohibiting the export oF
water from the state's streams and lakes. All of these cases are based on the
notion that the commodities in question (local fishing grounds, wild game, state
waters) are public property--that is, they belong to the people of the state
and it iswithin the state's power to regulate "the use by the People of their
common property." (McCready v. Virginia, supra) These are, therefore, property
rights, and the owners of the property (the residents of the state) are entitled
to preference in the use of the common property.

This argument is subject to attack, however. Courts have on occasion
invalidated state statutes which prohib-it the export of natural resources. See,
Company, 221 US 229; City of Altus v. Carr, 255 F. Supp. 828. In Pennsylvania v..

West Virginia, supra, the Nest Virginia statute under attack required utility

compani es which produced natural gas to supply local needs before exporting any

of the gas to other states. West Virginia's arguments in support of the statute
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resemble ai-guments mede earlicr in this memo (p. 12 , supra) to support
"local power": public utility corporations have no right t0 engage in inter-
state commzrce except in subordination to the performance of their duties to
the state. The Supreme Court struck down the statute, declaring that a state
may not prevent exports for the purpose of preserving a scarce commodity.

As applied to "local power", the argument might be that a state cannot prevent
the export of electricity in order to preserve scarce water supplies.

There is a distinction to be made, however, between the waters of a state,
and natural rcsources such as oil, and natural gas. State waters are public
property, belonging to all citizens of the state:

A1l surface, underground, flood, and atomospheric waters within

the boundaries of the state are the property of the state for

the use of its people and are subject t0 appropriation for

beneficial uses as provided by law. Art. IX, E 3(3), Montana

Constitution.

Oil and gas resources, on the other hand, are subject to the private ownership

of those who control surface or subsurface rights. Production of oil and gas

is subject to state regulation to prevent waste, not because those commodities
are part of the public domain, but because, by their nature, production of oil

or gas on one parcel of land will affect production on adjoining parcels.

The oil and gas flows from one underground pool to another, across property

lines, and one person's excessive production mgy deplete his néighbor's resources.
The state may therefore regulate production to el iminate waste for the benefit

of all the owners of oil and gas rights, but not because of any property rights

asserted by the general public. Champlin Refining Company v. Corporation

Commission_of Oklahoma, 286 WS 210 (1932); Hercules Oil Company V. Thompson,

10 F. Supp. 988 (4.D. Tex., 1935). It follows, therefore, that natural gas, if
lawfully produced, is a lawful article of commerce, and a state cannot prevent
its export. The same is not true of state waters, the export of which (or

consumption for out-of-state purposes) mgyy lawful 1y be regulated.



Neither does the Pennsylvania v. Wes WHginia rationale apply to the

export of electricity. At first glance, the Pennsylvania situation seems the
exact opposite of "local power". Montana would be encouraging the export of
its rav materials (in this case, coal) rather than preventing such export.
Nevertheless, opponents of "local power™ mey try to analogize between export of
natural gas, which cannot be prohibited, and export of electric power. The

essential difference between the two is suggested in lest v. Kansas Natural

Gas Company, 221 US 229. In West, the Supreme Court struck down a state statute

which prohibited the transportation of natural gas produced within the state to
points outside the state. The court noted that:

gas, when reduced to pC)S(‘SQ']On, is a commodity; it belongs
to the owner of the Tand and when reduced to possession is his
individual praperty subject to sale by him, and my be a
subject of intrastate commerce and of interstate comierce.
(emphasis added)

Electricity, on the other hand, is not a commodity until it is generated, and
its generation is subject to state rcgul ation.

Probably the most telling argument for distinguishing Pennsylvania v. Weg

Virginia from the "local powe" situation involves the particular fact situation

of t at case and others like it. An important fuel, natural gas was in short

supply. Yest Mirginia had been supplying other states, incl uding Pennsyl vania,

with Targe volumes of gas. HNo other supplies were readily available to the

Pennsylvania consumers, and their hecalth and safety was at stake. In such a

situation, the Supreme Court determined that a state could not give preference (
to its own citizens when such a policy "necessarily will operate to withdraw a

large vol ume of the gas from an established interstate current” 262 US at 595.

Cases which cite Pennsylvania have emphasized the threat to an already existing

How of fuel as being determinative. MNew_Jersey v. Sargent, 2G9 US 328, 340; ’

Federal Power Commission v. Louisjana Power and Light Ceupeny> 406 US 621, 633. |
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In contrast, Montana's "local power" policy would have no effect on existing
interstate delivery of electric power. Furthermore, "local power" would in
no way limit the availability of power to out-of-state consumers. |t would
simply require that power to satisfy out-of-state needs be generated where it
is needed. HMontana's coal would be readily available for shipment to those
places to supply those needs. In short, the conservation of the state's public
resources as a justification for "local power" is subject to challenge, but the
chal Tenye can be withstood.

Ore further legitimate purpose to justify "local power™ is based on the
idea that interstate commerce can be required to "pay-its-own-way." Joseph v.

Carter and Weekes Stevedoring Coinpany, 330 W 422, 429 (1947). Although a state

will not be allowed to profit at the expense of interstate commerce, neither should
a state or its residents be compelled to bear more than their share of the costs
of interstate commerce. To the extent that the effect of the state regulation is
merely to force nonresident interests to internalize what would otherwise be
externalities imposed by those interests on the state's residents, a strong
argument may be made that the regulation should be upheld. (See, e.g. Evansville-
Vanderbur2h Airport Authority v. Delta Airliness Hae-, 405 US 707 (1972)). In

Public Service Gemstssion V. Mantana-Dakota Utility Company, 100 Ny 2d 140 (1959),

the company had built pipelines larger than necessary to supply the needs of Tocal
consumers. The Court decided that the cost of this excess capacity should not

be borne by the local residents: "The anticipated patrons of the company cannot

be burdened in order to provide for possible needs of other patrons in other
communities...” (100 N 2d at 150). If the air and water pollution which
accompanies power generation is considered to be a cost which ought to be borne

by those who consume thn power, the "local power" policy accomplishes that objective,

and mey be upheld on those grounds.

-18-




A "Local Power" Policy Will Not Impose Excessive Burdens on Interstate Commerce

Local regulations, even if legitimate in all other respects, run the risk
of being invalidated if they impose an improper or unjusti fiable burden on the
free flow of commerce among the states. Of course, adjectives such as "improper"
and "unjustifiable"” are necessarily vague, and can only be given content through
a balancing process, as will be discussed in the next section. The present
section will simply describe some of the types of burdens which have been found
objectionable, and will explain, hopefully, why "local power" does not present
such probl ems.

First, it has been definitely established that a state or municipal regulation
affecting interstate commerce will be held unconstitutional under the commerce
clausc when it unfairly discriminates against such commerce. In commerce clause
terms, "discrinination" generally refers to some form of economic protectionism
designed to shield local businesses from interstate competition, or to create an
advantage for local interests at the expense oF interstate commerce. Thus, a
state nay not deny licenses to interstate operators on the grounds that the
area is already adequately served; ({Hood & Sons _v. DulMond, 335 WS 525 (1949);

Buck v. Kuykendell, 267 US 307 (1925)) nor require local processers to exhaust

the supplies of local producers before turning to more distant suppliers; (Polar

Ice Cream and Creamery Company V. Arerew~,375 US 361 (1964)) nor set minirnum

prices on local products bound for out-of-state markets in order to encourage

in-state sales (Lemke v. Farm Grain Company, 258 US 50 (1922)). Neither mey a

state attempt to pressure businesses to locate within the state in order to exert
controls over them. Statutes will be invalidated which impose taxes solely on
out-of -state businesses; (M{elton V. Missouri, 91 US 275 (1876)) or which prohibit

the export of specified rav materials prior to processing (Foster-Fountain

Packing Company V. Haydel, 278 US 1 (1928)) (Note: this last example is almost

the exact opposite of a "local power" policy which requires export of coal prior

to processing.) "Local power" has nothing to do with this sort of economic



protectionism. Indeed -osts to local producers and ce~~umers of electricity
- A
mey well increase as a result of "local poweI - ;naking the state's motivation
[ |
less insidious with respect to interstate commece (see the discussion of "inner

political checks' in State Environmental Protection Legislation and the Commerce

Clause, 87 Harvard Law Review 1762, at 1775). "Local power" involves no discri-
mination against out-of-state power companies. Such companies arc free to supply
Montana's power needs, subject to the same siting regulations as are imposed on
in-state producers.

If there is any discrimination involved in "local power" it is not in the
form of economic protectionism. It is, rather, simply a matter of definition

of limitations on production in terms of local needs.This is no less true when the

definition has a direct effcct on the interstate flow of electricity. The Supreme
Court has recognized that local regulations naturally affect interstate commerce,
but that this alone does not invalidate them.

In the intimacy of commercial relations, much that is done in the
superintendence of local matters may have an indirect bearing upon
interstate commerce. The development of local resources and the
extension of local facilities may have a very imnortant effcct
upon communities less favored, and to an appreciable degree alter
the course of trade. The freedom of local trade may stimulate
interstate commerce, while restrictive measures within the police
power of the state, enacted exclusively with respect tO internal
business, as distinguished from interstate traffic, may in their
reflex or indirect influence diminish the Tatter and reduce the
the volume of articles transported into or out of the state.
(Minnesota Rate Cases 230 US 352, 410)

As noted by the Supreme Court in Parker v._Brown, supra, "regulations of
manufacture have been sustained where, amed at matters of local concern, they
had the effcct of preventing commerce in the regulated article." (317 WS at 3561)
(emphasis added}. Cases cited for that proposition incl udc Kidd v. Pearson,

128 US 1 (1888) (state statute prohibiting production of alcoholic 1liquors

except for specific purposes); Zhamplin _Rcfining Company v. Commission,

286 US 210 (regulation of oil production to prevent waste, even though producticn

is for purpose of interstate sate); Sligh v. Kit-kcrood, 237 US 52 (prohibition

on export; af citrus fruits unfit for consumption).



The situation presented in Kidd v. Pearson, supra, is of particular relevance

to a "local power" poliTy¥, and bears a more detajled an®Tysis. That case involved
an lowa statute regulating the manufacture of alcoholic liquors within the

stale. The statute declared that, "Ko person shall manufacture or sell...
directly or indirectly, any intoxicating liquors, except as hereinafter
provided." The statute thus outlawed all production of alcoholic liquors except
for certain specifiec purposes. Thus it was only legal to manufacture liquors
vinich were "to be used for mechanical, medicinal, culinary, or sacramental

purposes,” but only "ta an extent limited by the wants of the partettar

locality of the seller/” (emphasis added). The important point is that the

Supreme Court interpreted this janguage t0 men that manuFacture for the purpose
of sale outside the state did not fit into any of the exceptions, and was
therefor.? not allowed, regardless of the use to which such liquors might be

put by cut-of-state consumers.

The manufacturer argued that once the commodity was produced, its export
could not be prohibited; i.e. that a state had no power to prohibit manufacture
for out-of-state sales. The Court rejected that argument:

The proposition that, supposing th: goods were once lawfully called

into existence, it would then be beyond the power of the state either

to forbid or impede their exportation, may be conceded. Here, however,

the very question underiying the case is whether the goods ever cama

Tawfully into existence.

The Court then pointed out that the manufacture was ab initio unlawful ,
unless for one of the four specified purposes, and that nothing prevents a
state from prohibiting commerce in illegal goods.] "\

1. Courts have often recognized the power of the state to declare certain modes
of production illegal, and to prohibit comrerce in goods produced or
obtained illegally. See Ziffrini v. Reeves, 308 US 132 (1933); Sligh v.
Kirkwood, 237 US 52 (1% 5]; Gee~. Connecticut, 147 US 519 (1895); Hercules.
Qil Company v. Thompson, 10 F. Supp. 988 (W.D.Tex., 1935). In the Herculcs

Oil case, Involving a state statute prohibitiny the transport of illegally
produced oil, the court said:

We think that it may not be doubted that the state has the right to
prohibit the production of 0il to prevent waste, because such production
is in the nature of a public nuisance, and that it may make and
authorize all reasonable regulations to bring about the abatement of
this nuisance, extending to preventing movement in commerce of 1llegal’y
produced oil and its products. e think it perfectly reasonable for the
-21- ¢ :
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The court's distinction between rﬁanufacture and commerce iS crucial here.
Manufacture of goods cannot be considered commerce simply because they "are
intended to be the subject of commercial transactions in the future." Otherwise,
all Tocal manufacture could conceivably come within the conimerce clause. This

the Court would not accept.

The manufacture of intoxicating liquors in a state is none the less
a business within that state because the manufacturer intends, at his
convenience, to export such liquors...to other states...The fact that
an article was manufactured for export to another state does not of
itself make it an article of interstate commerce...The intent of the
manufacturer does not determine the time when the article or product
passes from the control of the state and belongs to commerce.g

1. (cont.)state, as a part of a preventive plan, to forbid the transportation,
either interstate or intrastate, of oil illegally produced, and that
a prohibition against the movement of such oil and its products in
commerce 1S unquestionable valid. (10 F. Supp. at 989)

2. An anticipated argument in the Colstrip situation might be that the "intersteate
power" which is to be generated is already an article of commerce, since
various out-of--state distributors are already relying on its availability.
This argument should not carry much weight. In Hudson Water Company V.
McCarter, 209 US 349, in which a state statute prohibiting the transport
of water from ponds and rivers to points outside the state was upheld,
the Supreme Court remarked, "One whose rights, such as they are, are subject
to state restriction, cannot remove them from the power of the state by
making a contract abcut them. The contract will carry with it the infirmity
of the subject matter." More to the point, the Court declared, "A_man
cannot _acquire a right to property by his desire to use it in commerce
among the states.” (emphaa’s added) -

A commodity, such as electric pewer does not become an article of commerce
simply because its pi-oducer hopes to sell it out-of-state:

When the commerce begins is determined not by the character of
the commodity, nor by the intention of the owner to transfer
It to another state for sale, nor by his preparation of it for
transportation, but by the actual delivery of it to a commen
carrier for transportation, or the actual coimencement of its
transfer to another state. (in_re Greene, 52 F 104, 113)

DD



Finally, the court recognized that the prohibition on export of alcoholic
liquors had an effect on interstate commerce, but declined to label this an

improper burden on such commerce. Since the state's abjective was not to

prevent export but rather to limit production, any effects Oon commerce were

only incidental.

It is true that.. .the statute's effects may reach beyond the state

by Iessenin? the amount of intoxicating liquors exported. But it
does not follow that, because the products of a domestic manufacturer

mey ul timately become the subject of interstate commerce, at the
pleasure of the manufacturer, the legislation of the state respecting
such manufacture is an attempted exercise of the power to regulate
commerce exclusively conferred upon Congress..."

The application of Kidd v. Pearson to a "local powe" policy is clear.
First, it has been established that generation of power is a local matter; i.e.,

it is "manufacture” rather than commerce. (p. 11, supra). The state's power to

regulate and 1imit such genet-ation is equally well estahlished.
(p. 12, supra). Just as the allowable production of alcohol in Kidd could

be defined in terms of local needs, so can the allowable production of electricity,
even to the point of defining needs with respect to state boundaries. (See,

e.g. Hudson Yater Company.v. McCarter, p. 15, supra). And this is true even

if the effect is to curtail interstate shipment of the commodity in question.
In order to completely avoid the dangers of discrimination, however, a "local

power" policy could be formulated in terms of "natural service areas" without
regard to state boundaries. Thus, a generating plant in southeastern Montana
might legitimately provide service to areas in western North Dakota or northeastorn
Hyoming, but might be precluded from generating power for consumption in Kalispell.

This forriulation of "local power" would almost completely avoid commerce clause

“problems, and could be accomplislied by appropriate amendments to the Territorial

Integrity Act, 70-501 et sea-» R.C.M., 1947,



Thus, a state mgy prohibit the generation of electric
power (a form of "manuffcture") except for specified puTposes {to supply local
need), and mey aeclare all other production unlawful. The interstate transmission
of such power may therefore be prohibited, not for the purpose of limiting
interstate transmission, per se, but in order to facilitate the legitimate
objective, to regulate production.

Caution is required here, however. It was noted earlier (p. 2 , supra)
that federal interests come into play when transmission of electricity is
regulated. A "local powe™ law should avoid as much as possible the regulation
of transmission, and should concentrate on limitation of production. This
should accompl ish the desircd purpose. Once a power facility is certified
to supply a given area, it is obligated to supply that area. [If its production
capacity is limited, its franchise area takes precedence, and only its reserve
or excess capacity will be available to other arcas on a temporary or emergency
basis. Even the Federal Power Commission has no authority to compel the trans-
mission of power across state lines when t0 do so would jeopardize service to

local customers (p. 2, supra). Thus, power generated specifically for local

use cannot be converted to "interstate power', even after transmission has
Y,

begun. Once the limitation of production for local need is established, no

additional regulation of transmission, other than existing requirements that

a utility's established customers take precedence, should be necessary.

One of the great dangers inherent in discriminatory state laws is that other
states might retaliate with similar legislation, resulting in a total disintegration
of interstate commerce. |t is fear of such retaliation which motivates courts
to strike down discriminatory laws. But what would be the result if all states
instituted "local power" policies? This would simply mean that all power would
be generated in the area where it is to be consumed. This would be a novel
arrangement, perhaps, but, assuming that the free commerce in coal and other fue's
would be uninterrupted, such an arrangement would hardly bring about the destruction

of interstate coinmerce. 24 -



State regulations also impose impermissible burdens on commerce when they

result in excessive delays in the transport of goods (Chicago, B. & Q. R. Company

v. Railroad Comiaission of ldisconsin, 237 US 220 (1915)) or make interstate

commerce more costly (Dean Milk Company v. Madison, 340 US 349 (1951)). The

delay rationale does not apply to "local power.” Once the generating plants are
constructed in the out-of-state localities where they are needed, and the flow
of coal is established, it will take no longer for an Oregonian to turn on his
lights than if the power came from Cd strip. The question of cost is more
crucial, but if the costs of shipping coal to the load centers are comparable
to the costs of transmitting high voltage power over long distances, the burden
on interstate commerce would be negligible. The viability of "local power"
policy will therefore be heavily dependent on an analysis of these relative costs.
IV. THE BEMEFITS TO THE STATE FROM A "LOCAL POWER" POHCY OUTWEIGH ANY DETRIMENTS

TO INTERSTATE COMMERCE.

It has been observed by maw scholars and jurists that the "burden" test
for judging the validity of state regulation is too mechanical and too uncertain
In its application to be of much value. Former Chief Justice ST%ne has remarked
that the reliance on terms such as "undue" or "direct" or "excessive" burdens
was "little more than using labels to describe a result rather than any trust-
worthy formula by which it is reached.” A study of the cases reveals that the
real interest of the courts was whether, considering "the actual effect on the
flow of commerce” it appeared "that the regulation concerns interest peculiarly
local and doas not infringe the national interest in maintaining the freedom
of commerce across state lines." DiSanto.v. Pennsylvania, 273 US 34 (1927).
In other words, the final determination comes down to a balancing of state and
national interests. |If a state statute is not invalid on preemption grounds,
and if it regulates a matter of Tegitimate local public interest, it will generally

be upheld "unless the burden imposed on [interstate] commerce is clearly excessive

~25-



in relation to the putative local benefits... If a legitimate local purpose

is found, then the question becomes one of degree." Pike v. Bruce Church, Inc.

397 us 137 (1970).

Sore state interests, of course, will never deserve to outweigh the national
interest in the free flow of commerce--e.g. a local interest to unfairly preserve
local markets for local merchants. However, some local interests, such as protecticn
of public health and safety, weigh so heavily that if they are clearly imperiled
by the operation of interstate commerce they will often prcvail over the national
interest. And some subjects of regulation, such as state highways, are so
traditional ly reserved for state control , that 1ocal regulatory schemes are given
more leeway.

Even highway safety regulations, however, are subject to a rule of reason.

Bibb v. Navao Freight Lines, Inc., 359 US 520 (1959) is a prime example. There,

an |llinois regulation required trucks to be equipped with a certain kind of
molded mud-guard. Almost all other states allowed a simple flat mud-flap. The
excessive costs and delays which would be incurred if truckers were required to
stop at the state line and install the special equipment caused the Court to
overturn the statute. The court determined that the added safety value of the
molded mud-guards was doubtful, and the imposition an commerce was out of propor-
tion to any possible bencfits to the state.

"Local powe" should fare well under such a balancing test. The benefits
to Montana in terms of public health, clean air and water, and conservation of
water resources should carry great weight. As long as out-of-state util ities
have access to fuel supplies, the burden on commarce is only incidental, and
"local powe" is more in the nature of an inconvenience to certain power companies
than an obstruction of the "free flow of commerce" with which courts are concerned.
Again, the balance between local and natirnal interests will depend to a Targe

extent on the relative costs involved in shipping coal and transmitting power.



Oe last consider-ation which will weigh in the balance is the existence of
less restrictive alternatives to "local powerf"\u If a state can accomplish its
objectives without burdening commerce, courts will often require it to do so.

It is not clear hov Montana might protect its air and water quality, as well as
the public health, and at the same time insui-e a supply oF power for local
consumption, without in some way tying power generation to local need. The
"natural service area' concept (p. 23 , supr-a) might be a step in that direction.
However, the fact that courts on several occasions have ignored the "less
restrictive alternative" approach entire]y,!’s’uggests that the burden is not on
the state to prove that no less restrictive alternative exists. (See discussion

in State Environmental Protection Legislation and the Commerce Clause, 87 Harvard

Law Review 1762, at 1781). At any rate, the deter-inination of the most effective
method to accomplish Tegitimate state objcctives is a matter for legislative
judoament, as long as the burden on commerce is not out of proportion to the
benefits achi eved.
V. COICLUSIONS AND RECOMMEMDATIONS

It has been the intent of this memorandum to discuss the major problems
which might be encountered in challenges to a "local power" policy under the
commerce clause. The siting of fossil fuel power plants is traditionally a
matter for state regulztion, and there has been, as yet, no federal preemption
of the field. The protection of the public health and safety and the quality
of the environment are legitimate state objectives and shoul d weigh heavily
when state interests are belanced against national interests. The burdens on
the Tlow of commerce are, presumably, not. unreasonable.

Nevertheless, any state regulation which distinaguishes between in-state and
out-of-state interests will be subject to scrutiny. The following recommendation;

may serve to strengthen "local power" against possible commerce clause challengoes:



1)

3)

“— “—

Limit the policy strictly to the siting of fossil-fuel generation and
conversion facilities. Avoid involvement with atomic or hydroelectric
facilities, or regulation of translnission facilities, as these areas are
heavily regulated by the federal authorities. Indeed, a speci-Sic exemption
for facilities under exclusive federal jurisdiction, or under concurrent
federal and state jurisdiction where federal jurisdiction has been exercised
to the exclusion of state regulation, would be advisable.

The "local power" policy could be formulated in terms of "natural service
areas" which could be defined in terms of local or regional needs rather
than in terms of state boundaries. Thus, it might be "natural" for a genera-
tion facil ity in southeastern Montana to provide service to near-by arcas

in western North Dakota, but not to areas in distant parts of Montana, such
as Kalispell. This "natural service area" concept might be implemented by
appropriate amendments to the Territorial Integrity Act, 70-501 et seq.,
K.CM., 1947. Defining local needs in this way would avoid the problems

of discrimination against out-of-state interests, while assuring adequate
service for Montana

Certain state purposes should be stressed in justifying local power: the

/ﬁ benefits which accrue from preservation of air and water

[
quality; public safety benefits which result from avoiding unnzcessary

public healt

high-voltage transmission lines; environmental benefits of clean air and
water. There are other benefits, of course, such as economics, and the
conservation of the state's limited water supply. These arguments may
also be used, but are subject to challenge to a greater extent than are
health and safety consideration...

The relative costs of shipping coal to the load center, as opposed to
transmitting high-voltage power over long distances must be thoroughly
analyzed. |f litigation arises, the final decision is likely to be made

o the basis of a comparison between the benefits to the state on the one

-28-~



hand, and the costs and burdens to interstate commerce an the other.
If the additional costs created by "local power" are excessive, the state's
policy mey be in danger, regardless of the strength of all other arguments.
If the additional costs are not unreasonabl e, however, "local power"

should have excel 1ent chances of surviving.



<\DDENDUM

~_ The following is‘w 146 of New York's Public Serv:  Law, requiring a

finding of public need~Tor power plent approval. yote THe reference to state
needs in subsectmns_(?_)(e) and (2?(9)- 1 have been unable to determine, as
yet, whether this point has been litigated.

§ 146. The decision

1. The board shall make the final decision on an application under
this article for a certiticate or amendment thereof, upon the record
made before the presiding exawminer, afler receiving bricts anti excep-
tions to the recommended deecision of such examiner and to the report
of the assoctate examiner, and atter hearing sneh oral argument as the
board shall determine. Petitions for rehearing shall also be considered
and decided by the board.

2 The board shall render a decision upon the record either to grant
or deny the application as filed or to certify the facility at any site
considered at the hearings npon sueh terms, conditions, limitations or
moedifications of the construction or operation of the facility as the
board may deem appropriate. The board shall issue, with its decision,
an opinion stating in twll ils veasons for its decisiou. The board shall
issue an ordec upon the deecision and the opinion embodying the terms
and conditions thercof in full. The board may not grant a certificate
for the coustruction or opervation of a major steam eleetrie generating
facility, either as proposed or as modified by the board, unless it shall
find and determine:

a) the publie need for the facility and the basis theveof;

Ebg the nature of the probable environmental impact, including a
speeification of the predictable adverse effect on the normal envivon-
ment and ecolozy, public health and satety, aestheties, seenie, historic
and recreationnl value, forest and parks, aiv and water quality, fish
and other marine lite, and wildlife;

(e) that the facility (i) represents thr minimum adverse envirou-
mentzl impacet, considering the state of available technolory, the nature
and ecconomics 0' the various aliernatives, the interests of the state
with respect to aestheties, preservation of historic sites, forest and
parks, fish and wildlite, and other pertinent considerations, (ii) is
compatible with the public health and sarety; and (iii) will not dis-
charge any efflnent that will be in contravention of the standards
R adopted by the department of envirenmental conservation or, in case
o elassitication has been mude of the receiving waters associated
with the facility, will not diseharge any eftluent that will be unduly
injurious to the propacation and protection of fish and wildlife, the
industrial development of the siate, and public health and public en-
joyment of the receiving waters,

(1) that the facility is designed to operate in compliance with ap-
plicable state and loeal laws and regulations issued thercunder con-
cerning, among other matters, the cnvironmenty public health and
safety, all of which shall be binding upon the applicant, except thnt
the board may refuse to apply any loeal ordinance, law, resolution or

other action or any regulution issued thereunder or any local standard :
or requirerment which would be otherwise apphieable it It finds that as f

applied to the proposed tacility such is unreasonably restrictive in view
of the existing technolozy or the needs ¢f or eosts t0 consumers whether
loeated inside or cutside of such nnnicipaiity. The board shall provide
the municipality an opportunity to present evidence in support of such
ordinance, law, resolutiou, resulation, or other local action issued there-
under. For the purposes oi this article an agrecment between the ap-
plicant and a municipality m which the proposed fuacility is to be located,
enfered into on or before May livst, nineteen hundred seventy-oue, re-
lating f~ the loeation of faeilities within the municipality shall be
deemed to be and have the foree and effeel of alo2al law;

(e) that the fucility is consistent with long-ranze plauvning objec-
tives for eleelviec power supply in the stale, including an economic
and relinble electric system, and for protection of the environment.

() that the faecility will serve the public interest, eenvenience, and
necessity, provided, however, that o determination eof necessity for a
facility made by the power authority of the state of New York pursuant i
to section ten hundied five of the public authorities law shall be con-
clusive on the bourd; and

(g) that the fucility isin the publie interest, constdering the envivon-
mental impact of {he facility, the total cost to society as o whole, the
possible alternative sites or alternative avatlable methods 00 power
generation, or alternative available sources of cenergy as the ease may
be, both within Lhe state and elsewhere, and the immediney and totality
of the needs of the peopie of the state for the facility within the con-
text of the need for public utility services and for protection of the
environment.

3. A copy of the decision and opinion shall be served'on each party
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