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I .  INTRODUCTION 

The MonLaana Ut-il i t y  S i t i ng  Act, 70-801 - c t  x., R . C . M . ,  1947, requires 

t h a t  a. fincling o f  "cnviro:~n;.:i~tal coilipati bi 1 i t y  and pub1 i c  need" be n~acle before 

the const ruci i  on o r  operati  on o f  a power generati  on fac i  1 i t y  wi 11 b2 approved. 

'The term "local  power" is  used -in this rnernorantl~rrn t o  r e f e r  t o  t he  pol icy t h a t  

such a f inding of  public need must be based on the  needs of the  people o f  t h e  

s t a t e  o f  Montana, rather- than on t he  general needs of d i s t a n t  power markets. 

Thc notion i s  t h a t ,  wh- i le  the export of Montana's coal can probably not be 

prevented, t h e  cos t s  of povcr generation,  i n  terriis of a i r  and water pol lu t ion 

a n d  econom-ic d i s l oca t i o r~ ,  should be borne by those v:ho consun:e thi\ power. 

Such a pol  i cy ,  in making d i s t i nc t i ons  between i n - s t a t e  and out- of- s ta te  in - tc res t s ,  

runs the danger of  i~~;>osinci unconsti tut ional  burdens on i n t e r s -t a t e  cotrnwce. 

T h i s  iiisi;!:)randun? L s i  11 c i i sc~~ss  "1 ocal power" in tcrnms of comiwrcc clause chall  enses 
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Sunimdry of Discuss ion -- 

Section 11 ( p .  1  ) discusses the problems o-f federal preemption. While 

federal regulation preempts the f ie ld  t o  various degreds in atomic and hydro- 

e l e c t r i c  power and transmission of power, there i s  l i t t l e  federal regulation 

of fossil- fuel power plant s i t i ng .  In section I11 (p. 10) "local power" i s  

considered in terms of the benefits t o  the s t a t e  and the burdens on in t e r s t a t e  

comnlerce which will resu l t .  Power plant s i t i ng  and regulation of power genera- 

tion are local matters which have t rad i t iona l ly  been subject t o  local control.  

The preservation of pub1 i c  health,  safety,  and environmental quality are  1 e g i -  

timate s t a t e  objectives, and i f  local power i s  reasonably related t o  those goals, 

i t  can bc upheld, in s p i t e  of incidental burdens o n  i n t e r s t a t e  commerce which 

might resu l t .  Section I11 also describes various types of burdens on commerce 

which have led to  the invalidation of s t a t e  regulations. For t h ?  most par t ,  

"local power" does n o t  irn;?ose such burdens. The rnost serious problem involves 

discrinrination against i n t e r s t a t e  coiilnierce in terns of distinguishing between 

local and out-of-s t a t c  in te res ts .  

I n  sect-ion IV (p. 25), the balancing of s t a t e  and national in te res t s  i s  

discussed. I f  the costs of coal shipment are comparable to  t h e  costs of 

long-distance high-vol tage energy transmission, the burdens on commerce will  

not be out of proportion t o  the benefits accruing t o  the s  tnte. Section V ( p .  27 ) 

concl uclcs c.~i t t l  some recommendations which wi 11 he1 p "1 ocal power" t o  wi thstancl 

comwrce clause challenges. 



11. A " LOCAL POWER" POLICY IS NOT PREVENTED BY FEDERAL PREEMPTIOX 

In considering commerce c lause  questions,  a cour t  wi l l  f i r s t  determine 

whether s t a t e  ac t ion has been preercpted by federal  l eg i s l a t i on .  I f  such 

preeniption i s  founcl, t h ~  cour t  can avoid the  more d i f f i c u l t  problems r e l a t i ng  

t o  burdens on i n t e r s t a t e  comrilerce. A s t a t e  s t a t u t e  o r  local  regulat ion 

affect ing i n t e r s t a t e  commerce i s  inval id  when i t  con f l i c t s  w i t h  a va l id  federa l  

s t a t u t e  o r  adn~ in i s t r a t i ve  regulat ion ( see  e.g.  Gibbons v .  Ogden, 9 Wheat 1  (1824));  

o r  w i t h  federal  policy o r  object ives  (see e .g . ,  Chicago v.  Atchison, T. & S . F . R .  Co., 

357 US 77 (1958)) ; or when the  "f ie1  d i s  occupied" by federal  au thor i ty  (Napier v. 

Atlant ic  Coast Line liailroad Company, 7.72 US 605 (1926)). 

Przernytion Exists  t o  Some Extent in the  Areas of Atomic and Hydro-electric Power, 
\ -- - - - - - . . - -  I - --- - - 
a n d  Transr;~iss-ron of E lec t r i c i  ty ----- 

The federal  governm,?nt has exerted i t s  regulatory au thor i ty  over some 

a s p ~ c t s  of e l e c t r i c  power generation and transmission. She Federal Power Act, 

16 USC 791 - e t  seq., deals  extensively w i t h  the  l icensing of hydroelectr ic p lanls  

on navigable waters. She Federal Power Commission i s  given the  author i ty  

To issue  l i censes  ... f o r  t h e  purpose of const ruct ing,  operat ing,  
and niaintaining dams, bra t e r  conduits ,  r e se rvo i r s ,  power houses, 
transmission l i n c s ,  o r  o ther  project  works necessary o r  convenient 
f o r  the  d~ve lopn~n t . ,  t ransmission,  and u t - i  1 i za t ion  of power ac ross ,  
along, from, o r  in any 05 the  strcams or  o ther  bodies of water 
over which Congress has j u r i sd i c t i on . .  . 

1G USC 7 9 7 ( r )  

Although the  primary reason f o r  federal  concern in t h i s  area i s  the federal  

respolrsi 1)-i1 i t y  f o r  reg~r la t ion  o f  i n t e r s  Late c.~ater\vays, t h ?  FPC a1 so has approval 

author i ty  over hyclroel cctr- ic p lants  on non-navi gab1 e  strcalns ( 1  6 USC 81 7 ) .  T h e  

federal a c t  rzserves t c  thc  s t a t e s  the  r c g ~ ~ l a t i o n  of i n t r a s t a t e  power service  

from hydroelectric plants  (16 llSC 81 2), and s t a t e  water-use 1 aws a r e  unaffected 

(16 USC 821 ) .  

The f i e l d  of atomic energy i s  alnmst cornpletcly occupied by t he  -Fetleral 

g o v .  Chnjjkc~r 23 ;;r Ti-i-1:. C? o f  - t h ~  Un-itcd S t a t c s  Code provides f o r  

federal regulat ion of v i r - tua l ly  every s tage  of nuclear power- generation: 

-- 1 - 



I t  shall  be unlawful, except as  provided in sec. 2121 of t h i s  t i -t l e ,  
for  any person within the United States to  t ransfer  or  receive in 
in t e r s t a t e  cornrnerce, ni?nufacture, produce, t ransfer ,  acquire, possess, 
use, import, o r  export any u t i l iza t ion  or production f a c i l i t y  except 
under and in accordance with a license issued by tlir? [Atornic Energy] 
Coninrission pursuant to  sec. 21 33 or  21 34 of t h i s  t i t l e .  42 USC 21 31 . 
As with hydroelectric f a c i l i t i e s ,  there are special factors in operation 

which jus t i fy  federal preemption of t h i s  f i e ld :  

Source and special nuclear material s ,  production faci l  i t i e s ,  and 
u t i l iza t ion  f a c i l i t i e s  a re  affected with the public in t e res t ,  and 
regulation by the  United States  of the production and u t i l iza t ion  of 
atomic energy and of the f a c i l i t i e s  used in connection therewith i s  
necessary in the national in te res t  t o  assure the common defense and 
security and t o  protect the health and safe-ty of the pub1 i c .  42 USC 2012(e). 

Transmission of e l ec t r i c  power i s  subject t o  federal regulation only with 

respect t o  "transmission ... in in t e r s t a t e  commerce, and ... the sale  of e l ec t r i c  

energy a t  wholesale in in t e r s t a t e  commerce." 16 USC 824. The FPC also regulates 

rates  and charges for  such in t e r s t a t e  transmission. 16 USC 824d, 824e. The 

federal government may regulate the interconnection and coordination of transmission 

f a c i l i t i e s  in order to  maintain adequate in t e r s t a t e  service,  and i n  emergency 

s i tua t ions ,  

Provided, that  the [Federal Power] Comniission shall have no authority to  
compel the enlargement of generating f a c i l i t i e s  fo r  such purposes, nor 
t o  conipcl such public u t i l  i t i e s  t o  sel l  or exchange energy when to do 
so would impair i t s  a b i l i t y  t o  render adequate service to  i t s  custoniers. 
16 USC 824a. 

In general, i n t r a s t a t e  transnlission i s  subject t o  s t a t e  control. However, i t  i s  

often d i f f i c u l t  t o  separate energy being transmitted local ly  from energy dest.ined 

for  out-of-state consumption. See, e.g. U .  S. v .  Pub1 i c  Uti 1 i  t y  Co!mission -- o f  

California,  345 US 295 (1953). 

While i t  might be possible t o  carve out a foothold in tl.le areas of hydro- 

e l ec t r i c  poxer and in t e r s t a t e  transr:~issic%~t firm enough t o  s ~ ~ p p ~ r t  a s t a t e  "loca7 
/: 

I '  

power" policy, the federal presence. i s  so pervasive that  the successb~  such an 

attempt would be doubtful. I t  i s  sugaestcd, therefore,  t ha t  a "local power" policy 



concentrate exclusively on the construction and operation of fossi  1 fuel f i red 

generation and conversion f ac i l  i  t i e s .  Specific excl usion of hydrosl e c t r i c ,  

atomic, and transmission f a c i l i t i e s  would strengthen such a  policy against 

preemption challenges. 

There Is -- -- Plo Preemption in t h e  Sit inq of Fossil Fuel Fired Generation Facil-i t ies 

The Courts have repeatedly expressed the i r  reluctance to  "[seek] o u t  

confl ic ts  between s t a t e  and federal regulation where none c lear ly  ex is t s ."  

Savagcv. Jones, 225 US 501. I t  i s  generally recogcized tha-t s t a t e  laws will -- - 

be inval idated on preemption grounds only when the Congressional intent t o  

preclude s t a t e  regulation i s  c lear :  

Conqress, in enacting 1 egislation within i t s  constitutional authority 
over in t e r s t a t e  cofi?~Irerce, will not be deetned t o  have intended t o  
s t r ike  down a s t a t e  s t a tu t e  designed to protect the hzalth and safety 
of the public unless i t s  purpose to  do so i s  c lear ly manifested,. . .or 
unless the s t a t e  law, in terms o r  in i t s  practical application, confl ic ts  
with the Act of Congress, or plainly or palpably infringes i t s  policy. 
(Soutiiern Pac. Co. v. Arizona ex re1 Su1 -- 1 i  van, 325 US 761 , 766) 

And fur ther ,  

The principle i s  thoroughly established that  the exercisz by the s t a t e  
of i t s  police power, which would be valid i f  not superseded by federal 
action, i s  superseded only where the repugnance or confl ic t  i s  so 
'clirect ancl pos i t ive ' tha t  the two acts  cannot 'be reconciled or 
consistently stand together ' .  -- Kelly v .  Iiashington 302 US l(1937).  

In contrast  t o  the extensive regulation of hydroelectric and atomic power, 

and in t e r s t a t e  transnlission of e lectr ic i ty ,  there i s  no similar federal control 

over s i t i ng  of foss i l  fuel f a c i l i t i e s .  In --- Chernehuevi Tribe of Indians v .  Federal 

Power Corni~~issioa, --.-- 489 F2d 1207 (D. C. Cir. , 1973), .the court concl udcd that  no 

federal legis lat ion deals d i rec t ly  with the issue: 

O n ?  looks in vain through an array of s t a t e  and federal legis lat ion 
for  a  unif iecl, comprehensive regulatory scheme governing power 
plant s i t ing .  Apart from the Federal Power Act and the Atomic Enwgy 
Act, 42 0.S.  C. 55 201 1-296 (1  970), regulating t h ?  co i~sLr~!~ l ion  a n d  
operation of hydroelectric plants and nucl ear.-powered stcam plants 
by tile FPC and the Atomi c Energy Coml~ii ssion, respccti vely, fcdc~ral  
controls over various aspccts of e lcc t r ic  power plants are  exercised 
under s  ch diverse legis lat ion as the Rivers and Harbors Act, 33 
U.S.C. 5 403 (1970), which rcquires a federal per~ni'it t o  obstruct 



o r  modify t h e  course of navigabl e  waters; the  Federal Water Pollut ion 
Control Act, a s  a,mznded, 33 U.S.C. 35 1251-376 (Supp. 11, 1971-72), 
which, i n t e r  a l i a ,  provides f o r  the  establishment of e f f l uen t  
l imi ta t ions  f o r  naviaable waters; t he  Air Quality Act of 1967, as  
amended, 42 U.S.C. 5s 1857-471 (1970), which, i n t e r a l  i a ,  e s t ab l i she s  
national ambient a i r  qua l i ty  standards f o r  several po l lu tan t s ;  and 
provisions requiring federal  approval f o r  the  leas ing of Indian lands 
fo r  the  construction of power p lan t s ,  25 U.S.C. 9 635 (1 970) ,  and f o r  
t h ?  locat ion of transmission l i n e s  and r i gh t s  of way across  Indian 
lands,  25 U.S.C. 8 323 (1970), national parks, 16 U.S.C. 5 5 (1970), 
o r  national f o r e s t s ,  16 I1.S.C. 5 522 (1970). Under the  National 
Erlvironrnental Policy Act of 1969, 42 U.S.C. 5 4321 e t  seq. (1970), 
t he  decisions made by federal  o f f i c e r s  must incl udFconsidera t ion 
of environnlental f a c to r s  and must be accompanied by the co~npl e t ion 

.:j of ce r ta in  procedural s t eps  including the  f i l i n g  of environmental _. impact statements. In add i t ion ,  the re  may be federal  l e g i s l a t i o n  
.. ' . .- 3 pecurl i a r l y  appl icable  t o  t he  operations of pa r t i cu l a r  power plants ,  

such as  the  extensive resula t ion o f  withdrawals of water from the  
Colorado River system. ----- B u t  t h e r e  i s  no cotnpreh~nsi ve federal  1  eqis--  ---- --. - 
1 a t ion  governin% -- the  -----A- s i  t i nq  o r 2 e r a t i o n s  ------ of f o s s i  1  - f ue l cc lower  -- 
pTants. Regulation such a s  i t  i s ,  i s  piecenieal and fo r t u i t ous .  And, 
f e d ~ r a l  regill a t ion i s  conpl ica ted by the  exi s t ~ n c e  of nurnerous s t a t e  
comlnissions having varied r e spons ib i l i t i e s  f o r  p lant  s i t i n g .  

(489 F2d a t  1233-34) (einphasi s added) 

Thus, a1 though ce r t a i n  re1 a ted a reas  a r e  covered hy federal  1 egi s l  a t i  on o r  

regulat ion (e .g . ,  hydroelectr ic p lants  on navigable r i ve r s ;  s - i t ing of transmission 

l i n e s  on Indian lands) t hz r e  has becn no .federal regulat ion of f o s s i l  fuel - f i red  

power plant  s i t i n g .  Indeed, the  Congressional Act which conies c l o se s t  t o  

regulat ion of f o s s i l  fuel f i r e d  e l e c t r i c  power f a c i l i t i e s ,  the  Federal Powr  

Act (1 6  USC 824), spec i f i ca l  l y  excl udes regulat ion of generating f ac i  1  i  t i e s  : 

The [Federal Power] Commission shal l  have j u r i sd i c t i on  over a1 1  
f a c i l i t i e s  f o r  such transmission o r  s a l e  of e l e c t r i c  energy, but 
shal l  not ------- have j u r i sd i c t i on ,  except a s  speciFica11y provided in 
in this suhchanter and subchafgr  111 of t h i s  chapter ,  over - L- - --- 
f a c i l i t i e s  used f o r  the  --- qcnzration ----- of e l e c t r i c  energv L-- o r  over 
f a c i l  i  t ics used in local  d i s t r i bu t i on  o r  only f o r  t h e  transmission 
of e l e c t r i c  energy in  i n t r a s t a t e  commerce, o r  over f a c i l i t i e s  
f o r  the  transmission of e l e c t r i c  energy consumed who1 l y  by the  
transrrii t t e r .  

16 U .  S. C .  824 ( b )  (emphasis addcd) 

Judic ia l  in te rp re ta t ion  of t h i s  Act supports t h e  view t h a t  power-plant 

s i - t iny (except ,  in some cases,  hydroelectr ic p lan t s )  i s  not within the  scope 

of the  Act: 



A reading of the en t i r e  section in connection with the declaration 
of policy ... makes i t  c lear  that  i t  was not intended to  take away 
from the s t a t e  commissions.. . the poe~er and authority to  regulate 
those vi ta l  l y  important matters which affect  the --- yeneration of 
e l ec t r i c  energy ... the supervision of which i s  necessary for  the 
protection o-F the local consuming pub1 i c .  . . (Northern --- Pennsylvania 
Power Co. v. Pennsylvania Public Ut i l i t y  Corn~., 200 A m = ) -  - .- 

State  regulation of coal-fired power plant s i t i n g ,  then, does n o t  seem t o  

be in direct  conf l ic t  with any federal laws or regulations. This does not 

guarantee that  the s t a t e  i s  f ree  to  a c t ,  however. Courts on a  number of 

occasi;)ns have invalidated s t a t e  s ta tu tes  which were fount1 t o  be inconsistent 

with federal policies or objectives,  even though there was no d i r ec t  confl ic t  

with a  specif ic  federal s t a tu t e  or regulation. California v. Zook, 336 US 725 

(1 949). B u t ,  fwre again, as with d i rec t  statutory conf l i c t ,  s t a t e  laws are  not 

to  be invalidated unless t h ~  court i s  c lear ly convinced tha t  an obvious policy 

of Congress will be s ignif icant ly hindered by the cnforcernent of s t a t e  and local 

controls. Where there i s  no d i rec t  clash between s t a t e  and federal laws, b u t  

only an alleged inval idi ty  "inferable from the scope and purpose of the federal 

1  egis1 a-tion, i t  c~ust be c lear  tha t  the federal provisions a re  inconsistent with 

those of the s t a t e  to  ju s t i fy  the thv!arting of s t a t e  regulation." Cloverleaf -- 

Butter Co. v.  Patterson, 315 US 148 (1942). 

As indicated by the Cher~~elluevi - clccision, - SLE, there i s  no comprehensive 
. , 

fedcral pol icy w i t h  respect t o  porer~51ant  s i t i ng .  The statenlent o f  pol icy in 

tile Ferleral Po\irzr Act (15, USC 824) clcclarc?~ tha t  "the brrsiness of transtnittinij 

and sc l l  ing e l ec t r i c  energy for  ultimate dis t r ibut ion to  the publ i c  i s  affected 

with a  public in t e res t . . . "  Generation, hol:lever, i s  deal t  with only in certain 

'I' emergency s i tua t ions ,  such as wayYtime, and even then, the federal s t a tu t e  

speci f i ca l l  y excludes construc.ti on or ex]:ansion of generation faci 1 i  t i  es from 

i t s  scope. (16 USC 824A) ( p .  2, - supra) 

Several energy related s t a t i ~ t c s  v~ei-:? enacted in 1973 and 1974 to  deal w i t h  

the current energy c r i s i s ,  notably, the Federal Energy Adnrini s t ra t ion  Act, 



15 llSC 761 - e t  x., tile Energy Supply and Environmental Coordination Act, 

15 USC 791 - e t  =., and the Emergency Petrol eun, A1 l  ocation Act, 15 USC 751 e t  seq. -- 
The policy statement of the Fedzral Energy Administration Act i s  representative: 

The Congress hereby declares that  the general welfare and the common 
defense and security,  require p o s i t i v ~  a n d  effect ive action t o  conserve 
scarce energy supplies, t o  insure f a i r  and e f f i c i en t  dis t r ibut ion of ,  
2nd the maintenance of f a i r  and reasonable consumEr prices,  for  such 
supplies, to  proniote the expansion of readily usable energy sources, 
and t o  a s s i s t  in developing policies and plans t o  meet the energy needs of 
the Nation. 16 USC 761. 

The functions of the Federal Energy Administration under t h i s  Act a re  primarily 

to advise other federal and s t a t e  agencies on energy matters, to  assess current 

energy probl ems, t o  assemble in-formation and t o  develop comprehensive energy plans 

t o  be subinitted to  Congress and the President. 

To date,  only in thz area of fuel allocation has t h 2  FEA developed and 

implemented policies.  In other areas,  advisory committees have been established, 

b u t  only preliminary findings have been p u t  forth.  As an example, preliminary 

reports of an advisory committee dealing with the devel opnent of high-vol t age  

transmission systems emphasizes thc need for  the development of controls for  

sr~ch systems which should be part o-f the "original construction a n d  design 

and n o t  added as an afterthought" (CCM Energy Management Reporter, p.  9935). 

In o thw words, more study i s  needed before large-scal e developments a re  in i t i a t ed .  

Section 7(a)  of the Energy Supply and Environinental Coordination Act 

(1 5 USC 793) notes tha t  

any allocation proyrarv.. . sha l l . .  . include measures t o  assare 
that  available low sulfur  fu31 will be distributed 01-1 a. 
p r ior i ty  basis to  those areas of the U.S .... requiring low 
sulfur  fuzl t o  avoid or minimize adverse impact on public 
hml t h .  

Here, a policy i s  indicated that  low sulfur fuel (e.g. blontana coal) should bc 

burned wliere the need i s  most crucial--i  .e.  in densely populated areas where 

a i r  qua1 i t y  i s  marginal, a n d  fossi l  fuels a re  necessary. In addition, use of 

1oc.i sulfur coal for gas-if'-ication i s  contr-aindicated by such a policy. 



./ 1 .  

blhile i t  cannot be said t h a t  the polci ies expressed in tliese energy laws 
-: 

clear ly --- endorse a "local power" approach to  poxer plant s i t i ng ,  neither can i t  
f ,  

be said tha t  these federal policies a re  inconfl i c t  with "local power". A t  most, 
.I 

the federal legis lat ion expresses a concern w i t h  the gencral area of energy supply 

and d is t r ibut ion ,  b u t  there i s  no indication tha t  the generation of power in 

the area where i t  i s  needed undermines those concerns. Indeed, i t  has been noted 

tha t  the generation o f  power as  close as possible t o  the demand i s  standard 

engineering procedure for  ecotion~ical as vrell as technical reasons. Nil son Point 

Property Owners - - - - - - _ I - - - - . -  nssociation v.  Connecticut Lioht i' and Power Company, 140 A2d 874. 

Encouraging the placement of plants where they are  needed cer tainly does not 

conf l ic t  with a policy t o  conserve energy. 

Even where there i s  no d i rec t  confl ic t  w i t h  fedwal laws o r  federal pol icies ,  

pre-en~ption might s t i l l  bn found where the federal government has "occupied the 
,_ 

f i e ld ,  " Thus, i f  co~nprehensive federal 1 egislation blankets a fie1 d ,  the Courts 

often conclude tha t  the i n t e n t o f  Congress was t o  preclude s t a t e  regulation 

of tile f i e ld ,  eveii as t o  r~latters which have no-t I~een specif ical ly  addressed by 

Congress. Cloverlea-F Eutter Coninany 1--- v A -  Patterson, 315 US 148; Rice v.  Sante -- Fe 

Elevator -- Cor-oration, 331 US 218. The broad statements of policy contained i n  

the recent energy s ta tu tes  ( p .  6 supra) -- might be deemed such an occupation of 

the f i e ld .  However, occupation of an en t i re  f i e ld  i s  n o t  t o  be inferred when, 

by the terms o-F t5e s t a tu t e ,  i t s  application i s  linrited. The Federal Power 

Act (16 USC 824 -- e t  seq.) specif ical ly  excludes +I-_._ qeneratio~l of e l ec t r i c  power. 

The Federal Energy Administration Act, in set t ing out the functions of t h ?  Feclwal 

Energy Adininis-trator, (1 5 USC 764 ) sp~ci-Fical ly 1 inri t s  his act ivi . t ies  t o  such 

things 

as are appropriate in connection with only those authori t ies  or 
functions 

(1) specif ical ly  transferred to  or vested in him by or pursuant 
t o  t h i s  ac t ;  

( 2 )  delegated to  hini by thc President pursuant to  specific authority 
vested in the President by law; and 



( 3 )  otherwise specif ical ly  vested in the Administrator by 
t h e  Congress. 

Congress, then, has spec i f ica l ly  limited the scope of  the FEA's authority.  

This argues against preemption of those areas not d i rec t ly  affected by the 

s ta tu tes .  

There i s  no constitutional rule which comp~ls Congress t o  occupy 
the whole f i e ld .  Congress may circuinscribe i t s  regul ation and 
occupy only a limited f ie ld .  lJhen i t  does so, s t a t e  regirlation 
outside tha t  1 irnited fie1 d and otherwise admissible i s  not forbidden 
o r  displaced.. . 

Kelly v. Glash-iriyton - 302 US 1 (1937) 

Furtherrriore, when the area i s  one such as  u t i l i t y  s i t i n g ,  i n  which s t a t e s  

have t rad i t iona l ly  exercised control ,  the courts will not readily find a  

Congressional intent  t o  occupy the f i e l d .  

Kc s t a r t  w i t h  the assumption tha t  t h e  h is tor ic  police power of 
t h e  States were not t o  be superseded by the Federal Act unless 
tha t  was the c l ea r  and manifest suroose of Conaress. Rice v. -- 
Sante F2 .- Elevator -- Coa:.ny, 331 l!k 2j 8, 230 (1 947) .  See a1 so,  
Kelly v .  !+!ashinaton, supra; Napier v. Atlantic Coast Line ---- 
Ka i  'I r  o a i d - ~ E ; ; " v 2 7 2  [IS 6 0 5-fl3737, 
- - - - . - - -  L - L -  

Not only i s  such Congressional intent  to  occupy a f i e l d  t rad i t iona l ly  regulated 

by s t a t e  public u t i l i t y  commissions not manifest, the Federal Power Act specif ical ly  

l imits  i t s e l f  t o  "those matters which are  n o t  subject t o  regulation by .the s t a t e s "  

(16 USC 824(a)).  

Conclusion 

The contrast  betwecn the extensive and specific federal regulation of 

hydroelectric and  ato~iiic powr and in t e r s t a t e  transmission on the one h a n d ,  

and the vir tual  non-existence of such control over foss i l  fuel plant s i t i n g  on 

the other ,  makes i t  c lear  tha t  there i s ,  a t  present, no preemption in the l a t ~ e r  

f i e ld .  There are  no f c t i ~ r a l  laws or regti1 at-ions dealing specifical ly w i t h  

the s i t i ng  o-f such p!c!ntc,. The vari:o:is i:n?rgy s ta tu tes  rxprass broad policies 

with respect to  conservation a n d  allocation of fuel resources, b u t  those 

policies a re  consistent with "1 ocal pol;~er. " And the specif ic  1 inli t a t  ions 

contained in the energy l w s  makc i t  c l e a r  t ha t  there was no Congressional 

intent to  "occupy the f i e ld"  of poq,:!er plant s i t i ng .  

- ,3 .- 
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, This i s  not t o  say that  preemption is not possible, perhaps probable, in 
---1 

/ the future.  The growing nationfwide corlcerii with energy supply and dis t r ibut ion 
$ .-' 

may well lead Congress t o  conclude tha t  national in te res t s  require uniform s i t ing  

controls.  I f  tha t  happens, s t a t e  policies inconsistent with such a federal 

regulatory scherl~e will have t o  give way. Until tha t  tirne, however, s t a t e s  are  

f ree  t o  ac t  within the l imitat ions to  be discussed i n  the next section. The 

establishment o f  a s t a t e  policy in advance of federal control should serve to  

protect s t a t e  in te res ts  even when the federal government moves into the area. 

Congress i s  more l ike ly  to make allo~iances for  local in te res t s  i f  such a pol icy 

i s  already in existence, than i t  would be i f  the  s t a t e  has yet t o  ac t .  The 

poss ib i l i ty  of future preemption, therefore,  should not discourage "local power" 

now. 



111. A "LOCAL POIiER" POLICY DOES NOT IMPOSE UNDUE BURDENS ON INTERSTATE 
COPlr?E RCE 

Even when there i s  no preemption, a s t a t e ,  in regulating i t s  a f f a i r s ,  

must be careful n o t  t o  intrude upon the "dormant" commerce power of Congress. 

T h a t  i s ,  a s t a t e  may not improperly in te r fere  with in t e r s t a t e  commwce. I n  

judging wtlether such an intrusion has occurred, an i n i t i a l  f i r s t  s tep i s  t o  

determine whether the subject of regulation involves a national or a local 

problem. This fornlcllation was f i r s t  announced by the Supreme Court i n  Cooley v. 

Board of Idardens, 12  tlow 299 (1851). The court indicated that  the matter affecting 

in ters ta te  cotnmerce was "national ," and therefore to  be regulated exclusively 

by Congress, where the problem "iinpera-tively demand~d a single uniform rule ,  

operating equal l y  on ttie commerce O F  the United States in every por t . .  . " On. 

the other hand, a problem was local ,  and therefore within the proper scope o f  

s t a t e  regulation, where "imperatively demanding that  diversi ty ,  which alone 

can meet local necessit ies." I t  i s  generally established tha t  "there i s  a 

residuum of power in the s t a t e  to  make laws governing matters of local concern 

whict~ nevertheless i n  sow rfieasure a f fec t  i n t e r s t a t e  comnlerce or even, t o  son12 

extent,  regulate i t "  ---- Southern Pacific Cornpany v .  Arizona, 325 US 761, 767 (1945). 

Simply delineating the problem as loca l ,  however, is  not enough. If  the burdens 

imposed on in t e r s t a t e  commerce are  too severe, the purely local nature of the 

matter being regulated may not suff ice to  save the s t a t e  pol icy. The problem 

tlierefor-e separates into three consi dera'tions: 1 ) i s  the matter being regul atcd 

"1 ocal " and therefore a 1 egi timate area fo r  s t a t e  regulation? 2) w h a t  burdens I 
I 

are imposed on inters-La t c  co!!iwp:rce by SI!C!-I regal a t - i  on? 3) do  the benefits t o  1 

the s t s t e  suSficii311tly C ) ! I . ~ W C I ~ ~ ; I  t h n  cietrir;lt?;~i.s t o  comiwrce t o  j r ~ s t i  ry the s t a t e  1 
regulatory scheme? I 

1 
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. Courts a re  inclined t o  denominate a matter as "local" i f  i t  operates upon 

cormimerce before in t e r s t a t e  slovernent has begun, or  a f t e r  it has ended. For 
. .  . 

exarnpl e ,  Parker v.  Brown, 31 7 US 341 (1 9431, invol ved Cal i fornia ' s  extensive 

regulation of the ra i s in  industry i n  tha t  s t a t e .  The regulation was considered 

t o  be local even though 95 percent of the crop was to  be shipped i n  i n t e r s t a t e  

corcmerce, and consun:ers i n  a l l  other s t a t e s  would suffer  higher prices as a . 

resu l t  of the regulation. The court ,  in upholding the s t a t e  law, explained: 

The regulation here control s the disposi t ion,  including the  s a l e  
and purchase, of r a i s ins  before they are  processed and packed 
preparatory to  in t e r s t a t e  sa l e  and s t ~ i p x n t .  The regulation 
i s  thus applied t o  transactions wholly in t r a s t a t e  before 
the r a i s ins  are  ready fo r  shipment i n  i n t e r s t a t e  commerce. 

More t o  the point,  the dis t inct ion i s  often made between manufacture and 

comrsrce. !lanufacture, including a1 1 phases of production and assembly, i s  ----- 
conside\-ed a local matter, subject  t o  local  control , and i s  no t  con;merce. 

The making of goods and th:, mininq of coal are  n o t  commerce, 
nor does t h e  f a c t  tha t  these things arc  to be artet-wards 
shipper i  o r  used in in t c r s t a t e  corn>i:erce m;Le t h e i r  production a 
ps r i '  thereof. Delwsre i.ack;;12r:r1;i ar.6 i:.i;.~onlpai~y' v .  Yurknis ,  
23'; irS 439. Sce a1 so 01 i vetq I ror~ C o 7 ~ a n v  i i i  v .  ---- Lord, 262 US-1 72- 

(mining i s  local ,  though the ore i s  immediately sh ipped  oui-of-state);  Hepe Gas ---- 
Y . 1 ,  274 US 284 (production o f  natural gas is local and car, b s  
t axed  by the s t a t e ) .  

This distinct-ion i s  part.icular1y re levant  t o  thc generation and transmission 

o: e lec t r i c  power. In Utah Pol.k!c~ and t i a h t  Cornvany v. Pfost,  286 US 165, an ---- - -.. .-__L_ .- 

Idaho stattrte taxing the generation of e l e c t r i c i t y  was u p h e l d  because a differcncc! 
I 

was perccivcd h"t~lt?en t h e  conversion of ihc  mechanical energy o f  f a l l i ng  water 

i n t o  e lec t r ica l  energy and the  transnliss-ion of the l a t t e r .  "Commerce does not 

begin," according to  t h e  Court, "until  tile ~ianufacture i s  f inished,  and hence 

tile C 0 ~ ~ f l ~ r c e  clause does not Prevent the s t a t e  from e::cercising exclusive control . 

over the n~anui'acture ... So f a r  as [the conlpany] produces e l ec t r i ca l  energy in 

Idaho, i t s  brrs.incss i s  purely loca l ,  subject  t o  s t a t e  taxation and control ." 
(2136 US a t  152).  Gross Iricoli~t? T a x  Divi~ion . - - - ----- v .  Chic270 - - District. Electric Gnnora".iro ---- - - -. 

Cor&?tion, 139 tI t2d 161. -- 



w e 

Genera t ion of e l e c t r i c  power i s  t l12refore d is t inguished from transriiissicn. 

I t  i s  a local  a c t i v i t y  sub jec t  t o  local  regula t ion.  S t a t e s  have 

always had regul a t o ~ y  control  over t he  s i t i n g  of power generation f a c i l i t i e s .  

Such au thor i ty  incl  udes t he  granting of permission t o  cons t ruc t  and operate  

p lan t s ,  t h e  desi ynation of acceptable loca t ions  f o r  p lan t s ,  the  spec i f i c a t i on  

of the area t o  be served,  and t h e  requirement t h a t  the re  be a  demonstrable 

public need f o r  t he  generation f a c - i l i t i e s .  The l a s t  two f ac to r s  a r e  e spec i a l l y  

irnporlarrt, and a r e  c lose ly  re la ted .  !.late f i r s t  t h a t  i t  i s  " t he  publ ic  need, 

r a t h e r  than..  . t h e  de s i r e  of any corporation t o  serve  the  publ i c , "  which i s  

e s s e n t i a l .  --.-------- Idaho Power and L i g h t  -.- Conpany v. Blornquist, - 141 P 1083 (7914); see 

a l so  Eucke~e  S t a ~ e s  -- v. Public - U t i l i t i e s  Cor~lmission, 159 NE 5G1. And see,  in 

p a r t i c u l a r ,  t40ntana1s U t i l i t y  S i t i n g  Act 70-801 -- e t  seq., R.C .M. ,  1347, which 

requires  a  .finding of " pub l  i c  need and environmental compatibil i t ~ "  before ariy 

generation o r  transmission f a c i i  i t i e s  wi 11 be approved. 

Secondly, the  determination of t he  publ i c  need i s  heavily dependent on 

the i d e n t i f i c a t i o n  of t h e  area  t o  be served by the  proposed f a c i l i t y .  Ce r t i f i c a t i on  

of  public rlced i s  construed as an exclusive r i g t l t t o  operate a  u t i l i t y  s e rv i ce  

w i t h i n  a  spcc i f i ed  area.  Idaho Poi,l~er ?ad L i  y h t  .Compariy v. Bl --L- omouist, supra; 

Wilson Point  Praperty O~mcrs Association v. Connecticut Light and Power Conp~n;~ ,  -- ------ ---- -- - 

140 A2d 874; Missis-i Power and Light Conipzny v .  Clarksdale,  - 236 So2d 9 ;  

Be i te r  Line, Inc.  v. Public l l t i l i t y  Commission, 133 I tE  2d 135. M ~ n t a n a ' s  
P ---- 

l e r r i t o r i a l  I n t eg r i t y  Aci, 70-501 - e t  seq., R.C.F.I., 1947, spec i f i e s  t h a t  1 1 t i l i j ; i ~ ;  

a?ay expand t h e i r  se rv ice  only i n to  unservrd areas  which a r e  contiguous t o  area3 

already served by t h e  p a r t i c u l a r  company. In the  - lJilson .--.--- Point  case ,  supra ,  tt1.2 

cour t  recognized a l i n e  of  cases as  being " au tho r i t i e s  f o r  the  proposit ion th tL-L  



a demand a r i s i n g  outside of  a u t i l i t y ' s  franchise area i s  not a consideration 

o f  public convenience znd necessity s o  f a r  as tha t  u t i l i t y  i s  concerned." 

,(I40 A2d a t  882). The cases c i ted  (Georgia -.-- Po1:~er Company v. Georgia Pub1 i c  

Service Commission, 85 SE 2d 14 ;  -- In ters ta te  Con~mercu ---- Con;mission v.  Oregon- 

:\lash-ington Railroad and  Naviqation ---- Company, - 288 US '14; City of H i g h  Point v .  - 

-Duke -----. Polt~er Comgany, 34 F. Supp .  339) established tha t  a u t i l i t y  could not be 

:compel led to  provide sel-;lice outside i t s  franchise area. While the  prohibition 

-o f  such service i s  admittedly a d i f fe rent  s i tua t ion ,  these cases do establ ish 

t h a t  a s t a t e  may legitimately define public need in terms of specified areas t o  

-"Local Pol~ier" Can be Justifiecl on thc Basis of Legitimate S ta t e  Objectives. 
_I_ _ . - - l l _ _ _ - l _ _ _ _ l l l l  - 

I t  has been shown, then, tha t  the matter being regulated, the s i t i n g  of 

foss i l  fuel f i red  power- plants ,  i s  a local matter, subject t o  s t a t e  control.  

The s t a t e  must also be careful t o  define a legitimate purpose for  i t s  regulations. 

As will  be tliscussed in the next section, improper motivation, such as a d c s i  re 

t o  shield local businesses from in te r s t a t e  competition, may inval idate  a s t a tu t e  

even though the rnatter being regulated i s  purely loca l .  The traclitional bases 

- for  a s t a t e ' s  exercise o f  i t s  police power, t o  protect t h e  public heal th ,  s a f e t y ,  

and welfare, provide adequat-e bases fo r  regulation of  coinmerce: 

The s t a t e  )nay subject interstate, as well as i n t r a s t a t e ,  ca r r i e r s  to  
reasonzible pol i ce  rcgul a t  ions for  t h e  purpose of er~forcing the pub1 i c 
policy o i  the s t a t e  - in  regard t o  shipments into or  out of i t .  
Atlas F'inc Line C o n l ~ c i ~ ; \ /  v .  S te r j  incj, 4 F .  Supp. 441 
I Y -  

The  St.tprerilc Court concurs : 

I t  i s  corr,petent fo r  a stctte to  govern i t s  internal con1rnt?rce, t o  
provide local improvements, t o  c r e ~ t e  and  rec,lul ~ t e  local f a c i l i t i e s ,  
t o  adopt p r o t c c t i v ~  wdsur-cs o f  a rcasonable character i n  t h e  i n t e re s t  
of the h e a l t h ,  sa fc ty ,  mgrals a n d  welfare o f  i t s  people,  a l thouc ,h  
i n t e r s t a t e  con~nei-cc may ir;cide!;tzl l y  o r  indirect ly  be invo l  vecl. 
Mit~nesoia Ra t c  Cases, 230 US 352, 402 (1917)  ----- --- 



Cour-"L a r e  espec ia l ly  l i k e l y  t o  uphold s t a t e  regulat ion when public 

heal th ,  (See, e .  g. , Huron Port1 and Cement Company v .  -- Detroit  , 362 US 440 (1  960) ; 

I-leati v. New --.------- Mexico Roard of Examiners in Optometry, 374 US 424 (1963); w r a c k  .!A- 
Provision Corn2i1ny v .  Sherman, 2GG US 497 (1925) )  o r  sa.fety, (See,  e .g .  --- South 

Carolina S t a t e  Highway Department - -. v. Barnwell .- Bros., 303 US 177 (1938) ;) i s  

invol ved. In the  Huron Celllent -- case ,  supra, D e t r o i t . ' ~  smoke abatement ordinance 

was c h a l l e n g ~ d  i n  i t s  appl ica t ion t o  ships  engaged in i n t e r s t a t e  conmerce. 

The Court recognized t h a t  protection of a i r  qua l i ty  i s  a public health matter  

and provides a 1 egi tima-te bas is  f o r  regulat ion:  

Legislat ion designed t o  f r e e  from pollut ion the  very a i r  t h a t  people 
breath c l e a r l y  f a l l s  within the  exerc ise  o f  even the  most t r ad i t i ona l  
concept of what i s  compendiously known as the  police power (362 US 
a t  4 4 2 ) .  

Even beyond the  public health considerat ions,  Courts have indicated t h a t  a 

s t a t e ' s  protection of t h e  public welfare may extend t o  l e s s  tangible  concerns: 

The values [public welfare] represents a r e  s p i r i t u a l  as well as physical ,  
aesthet -ic as we1 1 as monetary. I t  i s  w i t h i n  the  power of the  l eg i s la tu i -c  
t o  deI:crnline t h a t  the  colnniunity s h o ~ ~ l d  be beautiful  a s  well a s  healthy,  
spac io i~s  as well as c lean ,  well-balanced a s  well as ca re fu l ly  pa t ro l l ed .  
American Can Company -- v .  O r - o n  --- Liquor -- Control Commission, 517 P2d 691, 
698, quoting ------- Eerman v. Par la r ,  348 US 26, 33. 

A ' ' local  power" pol icy should be on firm ground i f  i t  can be shown -to 

contr ibute  subs t an t i a l l y  t o  t he  public heal t h ,  s a f e ty ,  and wcl f a r e .  The 

advantages t o  pub1 i c  hcal t h  in terms of preservation of a i r  qua1 i t y  a re  c l e a r .  

Dangers involved in high voltage energy transmission provide a public sa fe ty  

rat- ionale.  Pirbl i c  we1 f a r e  argutnznts might focus oil advel-sz 1 ong-range ecor~omic 

and soc ia l  impacts which could i-esult  frorn the  establishmen-t. o f  la rge  i n t e r s t a t e  

genera l i  on faci  1 i  t i  cs i 11 rural  cnv i ronincii-ts . Of course, econonii c argu~iien t s  can 

a l so  be made t o  support such f a c i l i t i e s ,  b u t  i t  i s  t he  l e g i s l a t u r e ' s  prerogatiir? 

t o  weigh such arguments and s t r i  1:c whatever balance seeins appropriate.  -- Sl i yh v .  

Kirkwood, 237 US 52 (191 5) ; Firernen v.  Ch-o R. I .  & P . R .  Co. , 393 US 129. -- ------ -- 



There i s  another  publ ic  wel fare  arg~r~nent  which seems t o  apply,  but i t  

r equ i re s  caut-ion. The generat ion of power ( o r  t h e  g a s i f i c a t i o n  of coa l )  

r equ i re s  l a r g e  volur~les of water ,  e~hicii i s  i n  s ca rce  supply throughout much of 

Montana. The s t a t e  might argue t h a t  i t  has t h e  r i g h t  t o  preserve i t s  na tura l  

resources f o r  t h e  b e n e f i t  of i t s  own c i t i z e n s ,  r a t h e r  than allow t h e i r  consurnp- 

t i o n  f o r  ou t - -o f - s t a t e  i n t e r e s t s .  There i s  a l i n e  of cases  which supports  t h i s  

argument: IkCready -- v .  V i rg in ia ,  94 US 67 (1877); Lee v .  New J e r s e y ,  207 US 

67 (1967) ; - Smith v .  P,Iaryland, -. 18 How. 71 (1855) ; Manchester v. Massachusetts,  ..-- 

139 US 240 (1891)+ These cases  involve s t a t e  cont ro l  over t i d a l  waters  and 

o t h e r  navigable waters  w i t h - i n  t he  s t a t e ' s  t e r r i t o r i a l  1 i n i t s ,  with p a r t i c u l a r  

regard t o  t h e  s t a t e ' s  power t o  control  f i s h i n g  in those  waters .  -- Geer v.  Connecticut,  -- - 

161 US 519 (1895) involved a s i m i l a r  s i t u a t i o n  with r e s p w t  t o  wild game. And 

c l o s e r  t o  t h e  poin t  was ----- tludson \dater Co~noany -.-l-- v. McCarter, -- 209 US 349 (190G), 

i n  which the Supren~e Court uphzld a s t a t e  s t a t u t e  p roh ib i t ing  t h e  export  O F  

water f r o m  t h e  s t a t e ' s  streanls and lakes .  All of t h e s e  cases  a r e  based on t h c  

notion t h a t  t h e  co~naiodities in qu2stion ( loca l  f i s h i n g  grounds, wild garnz, s t a t e  

vraturs) a r e  pub1 i c  property-- that  i s ,  they belong t o  the  people of t h e  s t a t e  

and i t  i s  w i t h i n  t h c  s t a t e ' s  power t o  r egu la t e  " t h e  use by t h e  People of t h e i r  

common property.  " (PlcCreacly v. Virqi -._I_ ni a ,  __-- s u ~ r a )  These a r e ,  t h e r e f o r e ,  property 

r i g h t s ,  and the  ol;lners of t h e  property ( t h e  r e s i d e n t s  O F  -the s t a t e )  a r e  e n t i t l e d  

t o  preference in t h 9  use of the  common property.  

This argumeiit i s  sub jec t  t o  a t t a c k ,  however. Courts have on occas.ion 

inva l ida ted  s t a t e  s t a t u t e s  which prohib-i t  t h c  export  of na tura l  resources.  See,  

e .g .  ---- Peniisylvania v .  Cksi Vi%nia, - 262 US 553 (1923); West v. Kansas Natural C - : I ;  - 

Cofi)nallJ', 221 US 229; Ci ty  of A1 ----- tus v .  Carr ,  255 F.. Supp. 828. In ---- Pennsylvania v. 

West Vi rg in ia ,  s u p r a ,  ---- t h e  Nest Virg in ia  s t .at~i t e  under a t t a c k  reqili red i ~ t i l  i t y  

compani cs which produced na tura l  gas t o  supply 1 ocal needs before export ing any 

of  t h e  g a s  t o  o t h e r  s t a t e s .  West V i r g i n i a ' s  argummts in support of t h e  s t a t u t e  



resemble ai-gumcnts made earl i c r  in t h i s  nimo ( p .  1 2  , supra) to  support 

"local pol,rerN: public u t i l i t y  corporations have no right t o  engage in inter-  

s t a t e  cotiim2rce except in subordination t o  the perfornlance of t h e i r  duties t o  

the s t a t e .  The Supreme Court struck down thc s t a tu t e ,  declaring tha t  a s t a t e  

may not prevent exports fo r  the purpose of preserving a scarce commodity. 

As applied t o  "local power", the argument might be that  a s t a t e  cannot prevent 

the export of e l ec t r i c i ty  in order t o  preserve scarce water supplies. 

There i s  a distinction t o  b2 made, however, between the waters of a s t a t e ,  

and natural rcsources such as o i l ,  and natural gas. State  waters are  public 

property, belonging t o  -- a l l  c i t izens  of the s t a t e :  

A1 1 surface, undwground, flood, and atonlospheric waters within 
the boundaries of t h e  s t a t e  a re  the property of the s t a t e  for  
the use of i t s  people and are  subject t o  appro r ia t ion for  
beneficial uses as provided by law. Art. IX,  3 ( 3 ) ,  Montana 
Consti.i:u.l:ion. 

5 
Oil and gas resources, on the other hand, are  subject t o  the private ownership 

of those who control surface o r  subsurface r ights .  Production of o i l  and gas 

i s  subject to  s t a t e  regulation to  prevent waste, not because those conirnod.ities 

are  part  of the publ ic domain, b u t  because, by the i r  nature, production of o i l  

or gas on one parcel of land will a f fec t  production on adjoining parcels. 

The o i l  and gas f1olu.s from one underground pool to  another, across property 

l ines ,  and one person's excessive production may deplete his nkighbor's resources. 

The s - ta te  may -therefore regulate producti on to  el inlinate waste f o r  the belief i -t 

of a11 the owners of oil  and gas r ights ,  b u t  no?: because of any property r ights  

asserted by the general publ i c .  Champ1 in Refining Colupany v. Corp~~rat ion ---- --- 

Cornrn-i ss i  on - of Okl  ahoma, 286 US 21 0 (1 932) ; -- tlercul es O i  1 Con~pany v .  T ~ I O I I ~ ~ S O ~ I - ,  

10 F .  Supp .  988 (W.D. Tex., 1935). I t  -iollos.~s, therefore, t h a t  natural gas, .i.f 

lawfully produced, i s  a lawful a r t i c l e  o-f corr,rnercc, and a s t a t e  cannot prevent 

i t s  export. The same i s  n o t  t rue of s t a t e  waters, the export of \ ,h ich  (or 

consumption for out-of-state purposes) may 1 a v ~ f  ul ly be regulated. 



I Neither does t!le Pennsylvania v .  West Virginia -- rationale apply to  the 

1 export of e l ec t r i c i ty .  A t  f i r s t  glance, the Pennsylvania -- situation seems the 

I exact opposite of "local power". Montana would be encouraging the export of 

I i t s  raw materials ( in  t h i s  case, coal) ra ther  than prcveriting such export. 

I Nevertheless, opponents o f  "local power" may t r y  to  analogize between export of 

natural gas, which cannot be prohibited, and export of e l cc t r i c  power. The 
I 
I essential  difference between the two i s  suggested in - \Jest v. Kansas Natural - 

Gas Compaiiy, 221 US 229. I n  West, the Supre~ie Court struck down a s t a t e  s t a tu t e  - - 

which prohib.ited the transportation of natural gas produced within the s t a t e  to  

points outside the s t a t e .  The court noted that :  

gas, - when reduced t o p s s c s s i o n ,  . i s  a  commodity; i t  belongs 
t o  the ~ : ~ / n c r  of the  laud and wl~en reduced to  possession i s  his -- - 

ind.iv^idualproaert_y subject to  sale  by him, and may be a  
. .  ---- 
subject o-f i n t r a s t a t e  cornnlerce and of in t e r s t a t e  corrimerce. 
(emphasis added) 

Electric, i ty,  on tile other h a n d ,  i s  - n o t  a cornniodity until i t  i s  generated, and 

i t s  generation i s  subject t o  s t a t e  rcgul ation. 

Probably the nost t e l l  i  ng argument f o r  d-istingui shing Petinsyl - vania v.  West 

from the "local power" si tuation involves the part icular  fac t  s i tuat ion 

of t

h

a t  case and others l i k e  i t .  An important fue l ,  natural gas was in short 

supply. Wcst Vi rginia had bcca supplying other s t a t e s ,  incl uding Pennsyl vani a ,  

w.i t h  1 argc vol umcs of gas. No' other supplies were readily available to the 

Pennsylvania consun!ek7s, and the i r  health ilrld safety w.as a t  stake. In suci~ a  

s i tua t ion ,  the Suprcine Court determined .that a  s t a t e  could n o t  give preference 

to  i t s  own c i t izens  when such a policy "necessarily will operate to  withdraw a 

large vol uine of tlre gas froill an establishurl i n t e r s t a t e  current" 262 US a t  595. 

Cascs wiiich c i t e  Pennsylvania - have em2h;is-iied the thl-edt to an already existing 

Flow of fuel as being tlcter~ninative. -- FIP:J Jersey v .  Sar-q::nt, -- 2G9 US 328, 340; 

Fedzral Power - - - - _ _ - - - -  Cominission v.  Louisi7na .. _ Po:>!er and 1-ig1-l: -- Cor~nany _-A- -, 406 US 621, 633. 



In con t r a s t ,  Wo.vltanals "local  power" policy would have no e f f e c t  on ex i s t ing  

i n t e r s t a t e  delivery of e l e c t r i c  power. Furthermore, "local  power" would i n  

no way l i m i t  t he  a v a i l a b i l i t y  of power t o  out- of- s ta te  consumers. I t  would 

simply require  t h a t  power t o  s a t i s f y  out- of- s ta te  needs be generated where i t  

i s  needed. f,?ontanals coal would be read i ly  ava i l ab le  f o r  shipment t o  those 

places t o  supply those needs. In sho r t ,  the  conservation of the  s t a t e ' s  public 

resources as a j u s t i f i c a t i o n  f o r  "local  power" i s  subject  t o  challenge, but t he  

chal 1  en ye can be withstood. 

One fu r t he r  legi t imate  purpose t o  j u s t i f y  "local power" i s  based on t h e  

idea t h a t  i n t e r s t a t e  corn!nerce can be required t o  "pay-i ts-o:.in-nay. " Joseph v. 

Carter  and Weckes -- Stevedoring Coinpany, 330 US 422,  429 (1947). Although a s t a t e  

wil l  not be allowed t o  p r o f i t  a t  t he  expense of i n t e r s t a t e  coinrnerce, nei tiler sho~rld  

a  s t a t e  o r  i t s  res idents  be compelled t o  bear more than t h e i r  share  of the  cos t s  

o-f i n t e r s t a t e  commerce. To t h e  extent  t h a t  the  e f f e c t  of  t h e  s t a t e  regulat ion i s  

merely t o  fo rce  nonresfdefit i n t e r e s t s  tz i ~ t e r f i a l i z e  what would othertvise be 

e x t e r n a l i t i e s  imposed by those i n t e r e s t s  on the s t a t e ' s  r es iden t s ,  a s trong 

arguwcnt may be made t h a t  the regulat ion st-1ou1d be upheld. (See, e .  g .  -- Evansville- 

Vanderburah -L. Airport  Authority v. Delta Air1 ines ,  -- Inc . ,  405 US 707 (1972)). In 

Public Service Comi~rission -- v. Montana-Dakota ----- U t i l i t y  - Company, - 100 FJPI 2d 140 (1959), 

t he  company had b u i l t  p ipel ines  l a rge r  than necessary t o  supply the  needs of locdl 

consumers. The Court decided t h a t  t he  cost  of t h i s  excess capacity should not 

be borne by the  local r es iden t s :  "The an t ic ipa ted  patrons of t h e  company cannot 

be burdened in order t o  provide f o r  possible needs of o ther  patrons in o ther  I 

cornmunitie~. . . "  ('I00 1!:1 2d a t  150).  I f  the  a i r  and water pol lu t ion which 1 

accoinpanies pol:ier generation i s  consitlered t o  be a cos t  which ought t o  be borne I 
by those who consume t h n  power, the  " local  power" policy accornplisf~es t ha t  o b j e c t i v e ,  

and rnay be upheld on those grounds. 



A "Local Pov~er" Policy Will Not Impose Excessive Burdens on I n t e r s t a t e  Commerce -- - -- 

Local regula t ions ,  even i f  legi t imate  in a l l  o ther  respects ,  run the  r i s k  

of being inval idated i f  they irllposc an improper o r  unjust i  f i ab le  burden on t h e  

f r e e  flow of coromerce among t he  s t a t e s .  O f  course, adject ives  such as  "improper" 

and "un jus t i f i ab le"  a re  necessar i ly  vague, and can only be given content through 

a balancing process,  as wi l l  be discussed in the next sect ion.  The present 

sect ion wi l l  simply describe sorne of t he  types of burdens which have been found 

objectionable,  and wil l  explain,  hopefully, why "local  power" does not present  

such probl ems. 

F i r s t ,  i t  has been de f i n i t e l y  es tabl ished t h a t  a  s t a t e  o r  municipal regulat ion 

a f fec t ing  i n t e r s t a t e  conlrnerce w i  11 be he1 d unconsti tut ional  under the colllmerce 

cl ausc when i t  ~rnfa i  r l y  discriminates agains t  such commerce. In comroerce clause 

terms, "di  s c r i n i  nation" general l y  r e f e r s  t o  some form of economic protectionism 

designed t o  sh ie ld  local  businesses froin i n t e r s t a t e  competition, o r  t o  c r ea t e  an 

advantage f o r  local  i n t e r e s t s  a t  tile expense o-F i n t e r s t a t e  commerce. Thus, a  

s t a t e  nay not deny l icenses  t o  i n t e r s t a t e  operators on the  grounds t ha t  the  

area i s  a1 ready adequately served; (Hoocl & Sons -- v. Dultond , 335 US 525 (1 949) ; 

Buck v. Kuykendell , 267 US 307 (1925)) nor require local  processers t o  exhaust ---- ----- 

the  supp'lies of local  producers beFore turning t o  more d i s t an t  suppl iers ;  (Polar  

Ice Cream a n d  Creamery Con~pany .- v. Andrew~, -- 375 US 361 (1 964)) n o r  s e t  minirnum 

pr ices  on local  products bound f o r  out- of- s ta te  markets i n  order  t o  encourage 

i n- s t a t e  s a l e s  (I.er?l.c - ---- - v .  - Far111 Grain -- C o m u ,  258 US 50 (1922)) .  Ffei t he r  may a  

s t a t e  a t t e m ~ t  t o  pressure businesses t o  locat,e within t he  s t a t e  in order t o  exer t  

controls  over them. S t a tu t e s  wi l l  be invalidated which inlpose taxes so le ly  on 

ou t- of- s ta te  businesses;  (Lej ton v.  l l isso~ari  - - - -- -- , 91 US 275 (1876) )  o r  which prohibi t  

the export of speci f ied  raw materials  p r io r  t o  processing (Foster-Fountain 

Packinq Comoany v ttaydel, 278 US 1  (1928)) (Note: t h i s  l a s t  example i s  a1111ost ---,--_I - -- -' - 

the  exact opposite of a  "local  pollrcr" pol icy which requires - export of coal p r io r  

t o  processing.)  "Local pn9;:er" has nothitiy t o  do L I ~  t h  t h i s  s o r t  O F  econornic 



protectionism. Indeed ~ o s t s  t o  local producers and ccs.-umers of e l e c t r i c i t y  - w 

may well -- increase as a  r e su l t  of "local power making the s t a t e ' s  rnotivatior~ I:, 
l e s s  insidious with respect t o  i n t e r s t a t e  commerce (see the discussion of "inner 

pol i t ica l  checks" in S ta te  Environmental Protection Legislation and thc  Coxrnerce 

Clause, 87 tlarvard Law Reviex 1762, a t  1775). "Local power" involves no d i sc r i -  

mination against out-of-state power coinpanies. Such companies a rc  f r ee  t o  supply 

biontana's power needs, subject t o  the same s i t i n g  regulations as a re  imposed on 

in- s ta te  producers. 

I f  t h e w  i s  any discri~riination involved in "local power" i t  is  n o t  in the 

form of ecr;nomic protectionism. I t  i s ,  ra ther ,  simply a matter o f  defini t ion - 

of l imitat ions on production i n  terms o f  local needs .This is  no less true when t''2 

def ini t ion has a d i r ec t  e f fcc t  on the in t e r s t a t e  flow o f  e l e c t r i c i t y .  The Suprm:. 

Court has recognized tha t  local regulations natural ly  a f f ec t  i n t e r s t a t e  comrilerce, 

b u t  t h a t  t h i s  alone does not invalidate thcrn. 

In tt-~c -intir:lacy of corilrnercial relat-ions, niucil t ha t  i s  done in the 
superintendence of local matters may have an indi rec t  bearing upon 
i n t e r s t a t e  commerce. The development of local resources and the 
extension o f  local fac-il i t i e s  may have a very important e f fcc t  
upoil c:~rn!iiilnities l e s s  favored, and t o  an appreciable degree a l t e r  
the coiirse o f  trade. The freedom of local trade nay stiriiulatt? 
i n t e r s t a t e  conn!.orce, whil P r e s t r i c t i v e  riicasures within ti12 pol ice  
power of the s t a t e ,  enacted exclusively with rcspect to  in,ternal 
business, as distirlguished from in te r s t a t e  t r a f f i c ,  may in the i r  
ref lex or  indirect  influence diminish the llattc?r and reduce t h 2  
the volumc of a r t i c l e s  transported into or  out o f  the s t a t e .  

(Minnesota Rate Cases 230 US 352, 410) 

As noted by the Supreme Court in --- Parker v. -- Brov~n, s u p r a ,  - "regulations of 

mznufacltrre h a v e  been sustained where, aimed a t  niatters of local conccrii, thcy 

had the  e f f c c t  of preventing commerce i n  t h e  regulatzd a r t i c l e . "  (317 US a t  351) 

(emphasis added). Cases c i  tecl f o r  tha t  proposition i ncl udc Kidd v. Pearson, 

128 US 1 (1888) ( s t a t2  s t a t u t e  prohibiting production of alcoholic liqtlot-s 

except fo r  s p x i - f i c  prrrposcs) ; -- Shanlp ! j~  - -- Rcfi niny - Cornpny v. Commission, -. 

286 US 210 (regu1atio:i o f  oi l  production t o  prevent s a s t e ,  even t h o u g h  productiun 

is  for  purpose of in t e r s t a t e  s a l e ) ;  - S1.iql1 v .  Kit-kcrood, - 237 US 52 (prohibition 

on export; a f  citrirs f r u i t s  unfi t  for  consumption). 



. The s i t u a t i o n  presented i n  K-idd v.  PeaiAscn, s ~ w ,  i s  of  p a r t i c u l a r  relevance - - --- - - 

t o  a " local  pot.rer" po lwy ,  and bears a more d2ta i led  an%'ysis. That c a s e  involvcd 
an Iowa s t a t u t e  regula t ing the  manufdcturc of a lcohol ic  l iquors  within the  

s t a l e .  The s t a t u t e  declared t h a t ,  "No person sha l l  manufacture o r  s e l l . .  . 
d i r e c t l y  o r  i n d i r e c t l y ,  any in tox ica t ing  1 iquors ,  except a s  he re inaf te r  

provided." The  s t a t u t e  thus outlawed a l l  production of a lcohol ic  l iquors  except 

f o r  c e r t a i n  spec i f i ed  p:lrposes. Thus i t  was only legal  t o  rrtanufacture l iquors  

which were " t o  be used f o r  mechanical, medicinal,  cu l ina ry ,  o r  sacramental 

purposes , I 1  b u t  only " t o  -- an extent  1 irni ted by t h e  wants of t he  pa r t i cu l a r  -- 

l o c a l i t y  -- of  the  s e l l  erd,(etnphasi s  added).  The important point is  t h a t  the  

Suprenle C o u r t  in te rp re ted  t h i s  ianguagc! t o  mean t h a t  manu-Facture f o r  t he  purpose 

o f  s a l e  ou t s ide  t he  s t a t e  d z d  -- not f i t  i n t o  any of t he  exceptions,  and was 

therefor.? not  allor/.:ed, regardless  of the  use t o  which such l iquors  might be 

p u t  by ou t -o f - s ta te  consumers. 

The manufacturer argued t h a t  orlce the  co111modi t y  was prciduced, i t s  export  

could r ~ o t  be prohibited; i . e .  t h a t  a  s t a t e  had no powcr- t o  p roh ib i t  manufacture 

f o r  ou t- of- s ta te  s a l e s .  The Court r e jec ted  t h a t  argument: 

Thc proposit ion t h a t ,  supposing ~ C I L  g o ~ d s  werc once ;awfully ca l l ed  
i n to  existence, i t  would then be b?yotlti the  power of the s t a t e  c i t h c r  
t o  fo l -b i  d or. irnpecic t h e i r  expor ta t ion,  niay be conceded. flere , ho~iever,  
t h c  very question und2rlying the  case  is  whether the goods ever cam? 
lawful ly  i n to  exis tence .  

The Court then pointed out  t h a t  the manufadture was ab  i n i t i o  unl awful , 

unless f o r  one of t he  four speci f ied  purposes, and t h a t  nothing prevents a 

s t a t e  fron: prohibi t ing cornnizrce i n  i l l  cgal goods.l .I 

1. Coi~r t s  have of ten  recognized the  power o f  t i l e  s t d t e  t o  declare  c e r t a i n  n:orlos 
of production i l l e g a l ,  arid t o  prohibi t  cornlrerce in goods produced o r  
obtaincd i l l e g a l l y .  Scs . Z i f f r i n i  . . . -- v. - Reeves, - -- 309 US 132 (1933); S l i c h  v.  -- -4 
K-irl:i,!ncld, 237 US 52 (1  .!I .)) ; G e e ~  V .  Connecticut, 161 US 519 (1895) ; tiercL!l es  - - .. -- - - - -- --- .- -- --- - 
Oil Co:r!;~irnv V .  rhon~nson 10 F .  Supp. 988 F b - - f i x . ,  1935) .  I n  the t i e ~ ~ c l i l ~ s  
--.- l.z_*-.-_.__._ 
Oil case ,  Involving a s t a t e  s t a t u t e  prohibi t iny  the  t ranspor t  of i l  l e g d l  ly 
--.- 

produced o i  l , the court  s a i d :  

We th ink t h a t  i t  r ay  not be doubtcd t h a t  the  s t a t e  has t h e  r i gh t  t o  
prohibi t  the  p r o d u c t i o n  of o i  1 t o  prcverlt waste ,  because such producticri~ 
i s  in  the  n a t u r e  of a pub1 i c  nuisarrce, a  r ~ d  t h a t  i t  rliay make and 
author ize  a1 1 rcasorist~l e reg:11 s t i ons  t o  briny about  thc  a b a t c r n e i ~ t  of 
t h i s  nuisance, extending to pl-(?venting ~iiovcm~nt in cox;;lerce G? i l l  c 9 ~ i l  ' y  
producccl o i l  and i t s  products. ble th ink i t  pe r fec t ly  reasoriable f o r  t i ~ i  

-21- s' 
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The cour t ' s  dis t inct ion between manufacture and coinnierce i s  crucial here. 

F.lanufacture of goods cannot be considered conlnlerce simply because they "are 

intended t o  be the subject of colnmercial transactions in the future."  Otilerwise, 

a1 1 1 ocal manufacture could conceivably cow within the conimerce cl aus?. This - 
the  Court would not accept. 

The manufacture of  intoxicating l iquors i n  a s t a t e  i s  none the l e s s  
a business within tha t  s t a t e  because the manufacturer intends, a t  his 
convenience, t o  export such liquors ... t o  other s t a t e s  ... The fac t  t ha t  
an a r t i c l e  was manufactured fo r  export t o  another s t a t e  does n o t  of 
i t se l f  make i t  an a r t i c l e  of in t e r s t a t e  comlxerce.. .The in ten t  of the -- 
manufacturer does not determine the time when the a r t i c l e  or roduct 
passes from the control O F  the s t a t e  and  belongs t o  commerce. 5 

1. (con-t .)state,  a s  a part  o f  a prevective plan, t o  forbid the transportat-ion, 
e i t l ~ e r  in t e r s t a t e  or intrasr .a te ,  of o i l  i l  legal ly  produced, and t h a t  
a prohibitjon against the nlovement of such o i l  and i t s  products i n  
comerce i s  unquestionable valid.  (10 F .  Supp. a t  989) 

2. An anticipated srgurnent in the Cols-trip s i tuat ion might be tha t  the "int:erctc.te 
power" which i s  to  be generated i s  already an a r t i c l e  o f  comiwrce, sfrice 
various out-of--state d is t r ibutors  are  already relyinq on i t s  ava i l ab i l i t y .  
T h i s  argu:nent should n o t  carry mach w e i g h t .  - I n  H;C!S& I;i~iter' Co~?i;)aa:/ v .  - 

McCarter, 209 US 349, in which a s t a t e  s t a t u t e  prohibiting the traosport  - 
o f  water from oonds and r ivers  to  ~ o i n t s  outside the s t a t e  was unheld, 
the Supreme ~ o b r t  rcroarked, "One whose r ights ,  such as they a r e , ' a r e  ;ut;ject 
t o  s t a t e  r e s t r i c t ion ,  cannot remove thern from the  power of thc s t a t e  by 
making a contract abzut them. The contract will carry with i t  the inf-irini t y  
of t h e  subject matter." More t o  the point, the Court declared, " A -- rmn 
cannot a c q i r t ?  a r iuh t  to  pro~crty by his desire to  use i t  in C O J - I I I - I ? ~ ~ ?  

I ,  -(T Y-~: - :  - amor11 tFF s t s  tcs . ------ cn h a s ~ ~  a d d e d )  

A comn;odity, such as e l e c t r i c  poti;er does n o t  become an a r t i c l e  of cortcfi-icrie 
simply because i t s  pi-oducer hopes t o  s e l l  i t  out-of-state:  

When the con;i-rierce begins is  dctci-mined n o t  by the character of 
the commodity, no.r- by the i n t e i ~ i i o i ~  o f  the owner t o  t ransfer  
i t  t o  another s t a t e  fo r  s a l e ,  n o r  by his preparation of i t  -For 
t ransportat ion,  b u t  by the  a c t u a l  dclivcry o f  i t  to  a corracn 
ca r r i e r  for  t ransportat ion,  or  the actual COrl irencei::?nt ~f i t s  
t r ans fe r  t o  another s t a t e .  ( i n  --- re Grccne, 52 F 104, 113) 



- w' 

Final ly,  the court  recognized t h a t  the prohibition on export of alcoholic 

l iquors  had an e f fec t  on in t e r s t a t e  comnia-ce, but declined t o  label t h i s  an 

improper burden on such commerce. Since the s t a t e ' s  - objective was n o t  t o  

prevent export b u t  ra ther  to 1 i c ~ i t  prodk~ction, any efFects on corr;merce were 

only incidental .  

I t  is t rue  tha t . .  . the s t a t u t e ' s  e f fec ts  may reach beyond the  s t a t e  
by lessening the amount of  intoxicating l iquors exported. B u t  i t  
does not follow t h a t ,  bccailse the products of a domestic manufacturer 
may u l  t i na t e ly  becor:;e the sub. iect  of in t e r s t a t e  cornnierce, a t  the 
pleasure o f  the manufacturer-, thc 1 egis1 ation of the s t a t e  respecting 
such manufactlire i s  an attempted exercise of the polwer- t o  regulate 
commerce exclusively conferred upon Congress ..." 
The appl icat ion of Kidd v.  Pearson -- t o  a "local power" policy i s  c lear .  

First, i t  has been established tha t  generation o f  po:t/cr is  a local mat ter ;  i . e . ,  

i t '  i s  "manufacture" rather  than comnerce. ( p .  11, supra). The s t a t e ' s  power t o  

regulate and l imit such genet-ation i s  equzl ly  well estahl ished. 

( p .  1 2 ,  -- supl.;;). Jus t  as the allov!abl e pr.cduction of  alcohol i n  could 

be defined in terms o f  local needs, so can the allov~ahle production o f  e l e c t r i c i t y ,  

even t o  the point of defining needs with respect t o  s t a t e  boundaries. (See, 

e.g. Hudson Eater  Company --.---- 11. liiccarter, p .  1 5 ,  supra) .  -- And t h i s  i s  t rue even 

i f  t h e  e f fec t  i s  t o  cur ta i l  i n t e r s t a t e  shipment of  the commodity in question. 

In order t o  completely avoid the dangers of dis;rimination, however, a "local 
I 

power" pol-icy could be fori;l.ulalcd i n  terms of "natural service areas" without 1 

regard t o  s t a t e  boundaries. T h u s ,  a generat.ing plant in southeastern Montana 1 
n:i g h t  1 egi tirnately provid? service to areas in western FIorth Dakota or north225 tcr;: 1 

I 

\.lyomi~ig, b u t  might be precluded from generating power fo r  consumption in KaIispell .  I 
I 

I 
This formal ation of "1 ocal powr" eioul d a1 1i10st comp? etely a v o i d  ccn;z:!erce cl ause 

' p r o b l e ~ l ~ ,  and could be accoxpl islied by appropriate an:endnients t o  the Te r r i to r i a l  

In tegr i ty  A c t ,  70-501 - e t  1 -  sen 3 R.C.!;. 1947.  



- - - 

Thus, a  s t a t e  may prohibit the generation of e l e c t r i c  

power ( a  form of "manu%cturc") except for  specified pu?"ijost.s ( t n  supply local 

need), and may aecl are  a1 1 other production unlawful. Thc i n t e r s t a t e  transmiss i o n  

of such power may therefore be prohibited, n o t  for  the purpose of l imit ing 

i n t e r s t a t e  transmission, - se ,  b u t  in order t o  f a c i l i t a t e  the legitimate 

objective,  t o  regulate production. 

Caution i s  required here, however. I t  was noted e a r l i e r  (p. 2 , supra) 

t h a t  federal in te res t s  come into play when transmission o f  e l e c t r i c i t y  i s  

regulated. A "local power" l aw should avoid as much as possible the regulation 

o f  transmission, and should concentrate on l imitation of production. This 

should accompl ish the desirLld purpase. Once a po:ver fac i l  i t y  i s  ce r t i f i ed  

t o  supply  a  given area,  i t  i s  obligated t o  supply tha t  area. I f  i t s  production 

capzcity i s  l imited, i t s  franchise area takes precedence, and only i t s  reserve 

o r  excess capacity will  be available t o  other arcas on a temporary or en;ergjency 

basis.  Even t he  Federal Pol:/er Corr,rn:'ss,ion has no authority t o  conpel the t rans-  

mission o f  power across s t a t e  l ines  when t o  do so would jeopardize service to  

local custonrws (p. 2, - s q r a ) .  -- T h u s ,  pol,ver generated s p x i f i c a l  l y  for  local 

use cannot be converted t o  " in t e r s t a t e  powe$ ,, even a f t e r  t ra~srn iss ian  has 
L/ 

begun. Once the l imitat ion of production for  local need i s  established, no 

additional regulation of transmission, othcr than exis t ing requircm~nts t h a t  

a ut i  1  i t y ' s  established customers t a k e  precedence, should be necessary. 

One of the great  dangers inherent in discriminatory s t a t e  laws i s  t ha t  o t h s  

s t a t e s  might r e t a l i a t e  w i t h  s imilar  1  egis lat ion,  rest11 t ing  in a t o t a l  disiritegratir~:r 

o f  i r l tcrs tate  commerce. I t  i s  fear  of such re ta l ia t ion  which motivates courts 

to  s t r i k e  doeln discrirn-inatory laws. B u t  w h a t  would be the r e su l t  i f  - a l l  s-tatcs 

ins t i tu ted  "local power" policies? This would simply mean tha t  a l l  po1;1er w o u l d  

be generated in the area where i t  i s  to  be coi~sunl-d. This 1.10u1d be a novel 

arrangcaci~t,  perhaps, b u t ,  assurni~g t h a t  the f r ee  commerce in coal and other fuels  

would be unint~rrupted, such an arrzncjorne~lt would hardly bring a b o u t  the destruction 

of i n t e r s t a t e  coinmerce. -24- 



S t a t e  regula t ions  a1 so imp~se  inlpcrmi s s i b l  e  burdens on conln~erce when they 

r e s u l t  in excessive delays in the  t ranspor t  of goods (Chicago, 5 .  & Q. R .  Compar~y 

v. Railroad Cominission of Idisconsin, 237 US 220 (1915)) o r  make i n t e r s t a t e  

commerce more cos t ly  (Dean Milk Company v. Madison, 340 US 349 (1951)) .  The 

delay ra t iona le  does not apply t o  "local  power." Once the  generating plants  a r e  

constructed in the  out-of-s ta te  l o c a l i t i e s  where they a re  needed, and the  flow 

of coal i s  es tabl ished,  i t  wi l l  take no longer f o r  an Oregonian t o  turn on h i s  

l i g h t s  than i f  the  poibqier carne from Col s t r i p .  The question o f  cos t  i s  more 

c ruc i a l ,  h u t  -if t he  cos t s  of  shipping coal t o  t he  load centers  a r e  comparable 

t o  the  cos t s  of  t ransmit t ing high voltage power over long dis tances ,  the  burden 

on i n t e r s t a t e  cornrnerce itrould be neg l ig ib le .  The viabil  i t y  of " local  power" 

policy wil l  the re fore  be  heavily dependent on an analys is  05 these r e l z t i v e  cos t s .  

IV. Tt-IE BEPIEFI'TS TO TI-IE STATE FROM A " LOCAL POI*IER" POI-ICY 0UTI.fEIGH ANY DETRIMENTS 

TO INTERSTATE COI4?:IERCE. 

I% has  been observed by many scholars and j u r i s t s  t h a t  the "burden" t e s t  

f o r  judging the  va l i d i t y  of st;ite regulat ion i s  too nechanical and too uncertain 
/ 

I n  i t s  applicatiori t o  be of niuch value. Forrcer Chief Ju s t i c e   tone has rernarkerl 

t h a t  thc  re1 iance on terms such as "undue" o r  "d i rec t "  o r  "excessive" burdens 

was " l i t t l e  rcore than using l abe l s  t o  describe a r e s u l t  r a t he r  than any t r u s t --  

worthy foriiiula by which i-t  i s  reached." A study of the  cases reveals  t h a t  t he  

real  i n t e r c s t  of the  cour ts  wis whether, considering " the  actual e f f e c t  on t he  

f l o \ ~  of co~~~ni~r -ce"  i t  ilppcarcd " t h a t  the regulat ion concerns i n t e r e s t  pecu l ia r ly  

local and do2s not infr inge the national i n t e r e s t  in main-ta.ining t h ~  freedom 

of cnm~erce  across s t a t e  1 incs . "  -- DiSanio - .- -- v.  -- -- Pennylvania ,  -- - -- - - - - 273 US 34 (1927). 

In o ther  vords,  the  f ina l  deterii~ination co:nes down t o  a balancing o f  s t a t e  and 

national i n t e r e s t s .  I f  a  s t a t e  s t a t u t e  i s  not inval id  on preemption grounds, 

and i f  i t  regula tes  a  rnatter of l eg i t imate  local public i n t e r e s t ,  i t  wi l l  generally 

be upheld "unl css t h e  b u r d e n  imposed otl [ i n t e r s t a t e ]  coii:l;erce i s  c lea r ly  exccssi ve 



in relation t o  the putative local benefi ts . .  . I f  a legitimate local pirrposc 

i s  found, then the question beconies one of degrez." Pike v.  Bruce Church, Inc. + 

397 US 137 (1 970). 

Some s t a t e  in t e res t s ,  of course, will never deserve to  outweigh the national 

in te res t  in ti12 f ree  flow of commerce--e.g. a  local in te res t  t o  unfairly preserve 

local markets for  local merchants. However, some local i n t e re s t s ,  such as p r o t e c t i ~ n  

of public health and safety,  weigh so heavily tha t  i f  they are  clearly imperiled 

by the operation of in t e r s t a t e  commerce, they wi 11 often prcvai 1 over the national 

in t e re s t .  And some subjects of regulation, such as s t a t e  highways, are  so 

t radi t ional  ly  reserved for  s t a t e  control , tha t  1 ocal regulatory schernes are  given 

more 1 eevray. 

Even highcvay safety regulations, however, are subject t o  a rule of reason. 

Bibb v.  Navajo Freic~ht Lines, Inc., 359 US 520 (1959) i s  a  prim? example. There, - --- - --- 

an I l l i no i s  regulation required trucks t o  be equipped with a cer tain kind of 

molded mud-guard. Almost a l l  other s t a t e s  allowed a simple f l a t  mud-flap. The 

excessive costs and delays which would be incurred i f  truckers were required to  

stop a t  the s t a t e  l i n e  and ins ta l l  the special equ ip~en t  caused the Court t o  

overturn the s ta tu te .  The court determined tha t  the added safety value of the  

molded mud-guards was doubtful, and the imposi-tion on commerce was o u t  of propor- 

tion to  any possible bencfits to  the s t a t e .  

"Local power" should fa r?  we1 1 under such a  balancing t e s t .  The benefits 

t o  Mont.ana in terms of public health, clean a i r  a n d  water, and conservation of 

water resources should carry great weight. As long as out-of-state u t i l  i - t ics  

have access to fuel s ~ ~ p p l i e s ,  the burtien on cor?n?rce i s  only inciriental, and 

"local power" i s  nlorc in the nature of an inconveriiei~ce t o  cer tain power cornpan ies 

than a n  obstruction of the "free flow of commerce" with which courts are cancel-ned. 

Again, the balance between local and natirnal in te res t s  will depend to a  large 

extent on thc re la t ive  C O S ~ S  involved in shipping coal and transmitting polveiA. 



One l a s t  consider-ation which will weigh in the balance i s  the existence 0% 

n, 
less  r e s t r i c t ive  al ternat ives  t o  "local powerUi;/ I f  a s t a t e  can accomplish i t s  

objectives without burdening comnierce, courts will often require i t  to  do so. 

I t  i s  n o t  c lear  how Montana might protect i t s  a i r  and water qual i ty ,  as well as 

the public health,  and a t  the same time insui-e a supply o-F power for  local 

consumption, without in sonic way tying power generation t o  local need. The 

"natural service area" concept (p. 23 , supr-a) might be a step in that  direction. 

Wowrvcr, the fac t  t ha t  courts on several occasions have ignored the " less  
f 4 

r e s t r i c t ive  a1 ternative" approach enti  rely,'suggzsts tha t  the burden i s  n o t  on 

the s t a t e  to  prove that  no less  r e s t r i c t ive  a l t e r n ~ t i v e  ex is t s .  (See discussion 

in -- Sta te  Environmental Protection Lctfilation and the Coinmerce ---- Clause, 87 Harvard 

Law Rzvicw 1762, a t  1781). A t  any ra te ,  the deter-inination of the most effect ive 

method t o  acco~pl-ish legitir-imte s t a t e  objcctivcs i s  a matter for  l eg i s l a t ive  

j u d c b 1 n 2 n t ,  as long as t h e  burden on cornmcrce i s  n o t  out of proportion t o  the 

benefits achi evetf. 

V .  C0;lCLUSIOIIS AriD RECO~~i i~ lE I IDI \T IONS 

I t  has been the intcrit o f  th i s  rner!~orandum t o  cliscuss the major problerns 

which rni9h-k be encountered in chal le~iges to  a "local porier" policy under the 

com:nerc:e clause. T'lie s i t i ng  of fossi l  fuel po!ver plants i s  t rad i t iona l ly  a 

matter for  s t a t e  rzyulzi;ion, and  there has been, as ye t ,  no federal preemption 

of  the f i e l d .  The protection of the public healtli a n d  safety and t h e  qual i ty  

of t h e  env i  ronn1e1l.t are 1 egi t irlnte s t a t e  objectives and shoul d wci gi.1 heavily 

wheii statc! in te res t s  are  bclai~cet? against national in te res t s .  T h ?  burdens on  

the flo1:/ of com!nerce a r e ,  p t~esun~~~bly ,  not. i~nreasonable. 

rleverthel ess ,  any s t a t e  regulation which d-is-ti nguishes be tb~ec?n in- state  and  

ou L--of-state i  ntcrests  w i  11 be subject to  scrut-i ny. The roll owing recomriiendati on; 

nlay scrve t o  strengthen "local pov~er" aoainst possible co:~i:lt?rce clause challengrs: 



t Y 

1 )  Limit the  policy s t r i c t l y  t o  the  s i t i n g  of foss i l - fue l  generation and 

conversion f a c i l  i  t i e s .  Avoid involvement with atomic o r  trydroel e c t r i c  

f a c i l i t i e s ,  o r  regulat ion of translnission f a c i l i t i e s ,  as these  areas a r e  

heavily regulated by t he  federal  au tho r i t i e s .  Indeed, a  speci -Sic exemption 

f o r  f a c i l i t i e s  under exclusive federal j u r i sd i c t i on ,  or  under concurrent 

federal  and s -t a t e  jurisd-ict ion where federal  ju r i sd ic t ion  has been exercised 

t o  the exclusion of s t a t e  regula t ion,  would be advisable.  

2 )  The "local  power" policy could be formulated in terms of "natural  service  

areas" which could be defined i n  terms of local  o r  regional needs r a the r  

than in terms of s t a t e  boundaries. Thus, i t  m i g h t  be "na tu ra l "  f o r  a genera- 

t ion f ac i l  i  t y  in southeastern Montana t o  provide service  t o  near-by arcas  

in western North Dakota, but not t o  areas  i n  d i s t a n t  pa r t s  o f  r%ntana, such 

as Kal i spe l l  . This "natural  service  area" concept might be iniplemented by 

appropriate amendinents t o  t he  Te r r i t o r i a l  In tegr i ty  Act, 70--501 - e t  seq. , 

K . C . M . ,  1947. Defining local  needs i n  t h i s  way would avoid the  problems 

of discrimination agains t  out-of-s ta te  i n t e r e s t s ,  whi 1 e assuring adequate 

service  f o r  Montana. 

3)  Cer ta i r~  s t a t e  purposes should be s t ressed  in jus t i fy ing  local  power: t he  
1. 

pub1 i c  heal t'h benef i t s  which accrue from preservation of a i r  and water 
k'  

qua l i t y ;  public sa fe ty  benef i t s  which r e s u l t  f ro~n avoiding unnzcessary 

high-voltage translnission 1 ines ; environmental benef i ts  of clean a i r  and 

water. There a re  ot.h?r bene f i t s ,  of course, such as economics, and t he  

conservation of t h ?  s t a t e ' s  l imited water supply. These arguments may 

a l so  be used, b u t  a r e  subject  t o  challengs t o  a g rea te r  extent  than a r e  

health d n d  sa fe ty  ccrilsiclzrdlioi~ ... 

4) The re1 a t i ve  cos t s  of shipping coal t o  t h e  load cen te r ,  as opposed t o  

transm-itting high-voltage powr  over long distances must be thoroughly 

analyzed. I f  l i t i g a t i o n  a r i s e s ,  t h e  f i na l  decision i s  1 ikely  t o  be lirade 

on the  bas is  of a cor,~parisun between the  benef i ts  t o  t h e  s t a t e  on t h e  on2 

-28- 



hand, and the costs and bllrdens t o  i n t e r s t a t e  comnlerce on the other.  

I f  t h e  additional costs created by "local power" are excessive, the s t a t e ' s  

policy may be i n  dangw, regardless of the strength of a l l  other arguments. 

I f  the additional costs are  n o t  unreasonabl e ,  however, "1 ocal power" 

should have excel 1 ent chances of surviving. 



The f o l l o i i i n g  i s  146 of  Wew York's Pub1 i c  Serv. La:!, rerjuiring a 
f i n d i n g  O F  pub1 i c  n e e d y o r  power p l  en t a p p r o v a l .  Uote me r e f e r e n c e  t o  s t a t e  
needs i n  st~t)scciions (2)(e) and ( 2 ) ( q ) .  1 have bzen u n a b l e  t o  determine,  as  
y e t ,  c;hc"i!izr t h i s  p o i n t  has been 1-i t i ga t ed .  

9 146. The decision 
1. The board shall makc the fi;lxl ilcci.iion on an a p ~ ~ l i r n t i o n  lmdcr 

this article for a certifii,:itc: o r  ar~!cutIri~crlt thereof, ~lporl t!~e record 
made before tlic ~)resiciirrr esnti~iner, a f te r  reccivir~g brict's anti excel)- 
t i o r ~ s  to  tllc ~~ccor l~r l i c r~~l~~cL circ.i>ion of st;cfr c s a n ~ i n e r  nrlll to t!ie report 
of thc xssoci:ltc. r~arn i r~cr - ,  :r~itl a t t c r  hc~:~ri:re jr1c11 oral :!r.;:l~n!crrt :IS the 
tozrd slrtiil drtiar.i~tir!c. J'ctitions I'or rcllcnring sllall also be corisidered 
and  dccidetl bjr the  board. 

2. The bo:ird s1::~lI rcr~dr!r 3 decisiorr upoir the record eitlier to  z m n t  
or deny the  appl icat io~l  ss  filer1 or  to ccriiry the fzlcility at any site 
considered nt the 1ic:~rirl:s upor1 sucll te1111s, coriditior:s, l i r t~i ta t ior~s o r  
c~odif icat ions of tiic constrnctiorl or or)er;ltior~ of tire facility as the 
board may riccrlr nj)prol>rintc. The  board shall issire, I\-ith its decisioil, 
an  opinion s t t l t i r l ~  ill f'111l i ts  I.~:<SOIIS for its (lecisi~ii.  The hoard s11;:ll 
issue an ordc i  upon the dcrisinn :1r1<1 t h e  opinior~ er~~I)o~Iyirl:: tht? ~ E I . I ~ I S  

and conditior~s tliercof in  full. Tilt. hn:~rtl rriay not grnrrt a certificsnte 
f o r  the  c;o~:stri~ctiorr o r  oprrntiorr of ;i rrl:rjor stt>:inl clccfric gcrlrrntirir: 
facility, c i t l ~ c r  n.; proposed o r  a s  nioilii'ic(1 by the honl.ti, uriless it s ~ I R ~ [  
find and clctcr.rtiirie: 

(a) thr. pilblic rlcetl for  the  facility :Inti tlrc basis tlirl.cof; 
(b) tlre rinturc of t h r  proh:lt)lc erivir.orl11lcrlt:11 irrip:lct, inclt~clir~y a 

s~wcific;ttion of the pretlirt:tbic? nil~r~,:;c. cft'ect on tllc r~orr i~nl  erlvir.orr- 
nlcnt and rco!o:y, pl11,lic hr:lltfl nr~tl s:ifety, :iestlretir~s, secrric, historic 
arid rcc~c:itionnl v:1111c, for.c.;t and ~in!.ks, a i r  nlitl Ivater qlr:llity, fish 
a n d  othcr  r r~ :~r i r~c  lit'(,, nrltl wiltllii'e; 

(e) that the  facility ( i )  rcprt>sc~lts t h r  rilirrir\lrrrn nrlvcrsc criyir.o:r- 
rnc:nt:~l i lnl) ;~r t ,  c~o!lsitlcr-i~~il tlit: st:\to ut' :~\-itil:~l~!c tc~c~li;iolasy, t l ~ c  nnt :~rc 
a n d  c~conorl~ics o!' t11c v:~l.iorrs nlitrrr:~tir.rs, the irltcrrsts of thc st::tr 
with rc!si)ect to :~c.ht!lt,tirs, ~jrcsrrv:rtior~ c l C  historic sitt,s. forest a11(1 
p:irks, f i sh  :Inti \vilc!lite, i~rrll o~ttcr. Irr!rtir~t,ut vori.<itln-:ition.i, ( i i )  is 
cornj)stit~l+: c i t l i  tile ~jtrtlic 1ic;ilth :irltl s;~!'cty; nrii! (iii) will rlot dis- 
charye any effl!~t,l:t tlint wilt ht. irr contrnve~~tiorr of the stanrlnrds 
ndol!trd by the c!i~!~:~rlri:~~r~t of r:nvi~~c~rrrci~:rit;i~ caz~.sc.r~-arior~ or, in cast: 
Iru cln~siticittiort I!:ts h5.r.11 r,t;~tle of tllc rcr~civir!~ \v:licrs a;socinLccl 
with tlrt: facility, \\.ill not disc!i:~r;:e :Inp ef:'l;ler~t t h t  will hi? lirltluly 
irrjuriol~s to t l : ~  pro]~i;y:tli#~ir :IIIJ ~ ~ i . o t ~ c . ? i o r ~  O K  f'isi~ : I I I I ~  \\-il(llifc:) the 
ind~tstl-i;tl dr?vclol~i~~rr i t  of the stntc, :lrld ~ ) ~ b l i c  heirltli arid public ell- 
joyr~rc~lt  or thr: r e c c i t - i r ~ ~  ~n.:lters. 

(,.I) t!l:lt tlle f :~r i i i ty  is t l r~s ig~te~l  t o  opcrntc i n  colnl~liance with ap- 
plicable st:l.te :11lil lorn1 Ian-:; a1111 re:.~rlaiions issr:rtl t l~crcl~ritlcr con- 
eerr~ir!:, ::~i~otl:,q otilcr nr:lttcrs, t l t t  e r l v i r o t ~ ~ ~ ~ e ~ i t ,  pli1)lic henltii n r ~ d  
s;~fcty, all  of -.v!~ic.h sh:ilI be I~ilrtli~!q II I IOII  the n~q)lii . ;~nt,  cscept thnt 
the boald 111:ty ~ - ~ f i i ~ e  to al)p!y :iriy loc.al orrlirl:irlcc, 1:1\\-, resolntior~ or 
ather netinn or :111y r ~ g r ~ l i t t i o ~ l  is:;llcO tlicreirr~clt~r or :illy li>~:il  st:i11dnrt1 
or rerltlircr;lcl~t \tvl~ieh :vo::Icl t ~ e  otk:cr:rise :rpp!~c;~t)lt. if i t  i'ir~tls that  a s  
r\]q>!i~J to thc  ~trojmscil f'nc,i!ity suc.1~ is ~~ilr.e:tsoriahly restrictive irl view 
of t!lc ~ ~ I s i i r ~ g  ttxhrrolo'sy o r  fh(1 11(!('(1s t>t' oi. costs to C ~ I I ~ I I I I ~ ~ S  ~ s l ~ e t h e r  
1r;cnictl ir~siclc 01. i~:~t.;itlc o!' srlch nr~lrricipaiit>+. 'i'irc boai.d s t~n l l  j)ro\-ic!e 
the ~ t l t ~ l ~ i ~ i p . t l i t y  :rri i q ) [ ) o r t ~ ~ r ~ i i y  to I , I .C .CCII~  e..-idl:rrrr: in s1:pport oC s u c l ~  
orcli~z~iici:, !:III-, ri:>ti!r:lioi~, rc:~lJ:itio~t, or otlicl. !or:il : IC!~~JII  is:;ile11 i11~1.e- 
~ridcr- I,'or t t : ~  Irllr[)oscs 0; this: :trf.i:lc iln : ~ * < r f e i l ~ r ~ ~ t  hrtir.rcrl the np- 
p!icctrt a ~ t t l  a n~l~nici l i i i f i ty  in wt~icli t!ir ~)Yo;)owP'~ f':irility i s  to Ire Io(.:!tcJ, 
cnicrccl i r ~ t o  o:r o r  1:t:tore J l a y  iirsr,  nirlrtc'i'rr hurrrfr.c.cl sei.cr~ty-oirc, re- 
I t l t i ~ ~ g  f~ the lo(.iltiorl oi' f i rc i l i t i~ '~  ~iitli i lr  the ~itirr~ici~tnlity shall i)e 
dccrned to bt: :111d h:ln.c t11c f o ~ c c  :1r111 et't'ecl ot' a lo;;tl I;r\r; 

( e )  t1:nt ihr: f:lcility is cwri~isterlt tvith 1orr::-ranyt: 11lanninr: ohjec- 
tivc.3 for el(.c!;i.ir: poircr s111);)ly ill the ht :~ir ,  i r ~ c . l t ~ ~ l i t ~ ~  ail c~.onorr~ic 
and re1i:itle rlcctr-ic systc111, :~rrtl io r  ~>r.otectiorr of tllc erlvironriierit. 

(1') thnt  thc F:icility \\.ill srlrrc! the prc!)lic irttc~rrst. r o r i ~ u ~ ~ i c r l c c ,  a11tI 
~trcessi:~; ~l:.<)vic!!J, ho:?-ever, tf::tt ;I ~!t.ici.~~!i:~::tio:i cf' 11r:cc:;sity fo r  n 
facility ~n:.dc the poivrr airt!iority of tho st;iLu oi' Sciv Yo~.l;  p~ i r ->u:~nt  
tcl scctio:~ t c r ~  li~ri:r!lctl I'ive of t l ~ e  pul~l ic  nr~thoritic.; li:\v s11:lll Ire corl- 
cllrsivc oil ttle t,n:trcl; : ~ ~ t l  

( g )  th:tt ! i~c f::~.ili!y is it1 the ~niI)lic: ii~torrhst, co~isidt~rir!q t i ~ c  eriviron- 
~rrcrrt:il i111lt:lrt of' the Cnc:ility, tllr tot:ll c o ~ t  to socicsty :IS :r ~?.lio!c~. thc 
po%si51f! :~i[t~:r~:xtivc sites or- :rl!vrr~:~tive :~r:~il:~bic rt~(,r!io~ls o i  1)oivcr 
gcrlcr:tlicrtl, or. :iltcrr:ati\-o :ii~:til;rl)!r: 5r11ir.c.1.s ot' ctic'l.~y :i> thc c a i o  r r i ~  

br, both \\-iti!in [tic stat,, :wtl c~!.;!~~vht~rc~, : I I I ~  the i r ~ l ~ ~ r r ~ ~ i i : i ~ y  :I:I(? t o t : ~ l i b  
of the ticctl.5 of the ~ leupi r~  or' tilt: si:l:r* I'or t!ie l';~i:iIity ~vitliirl ti):. c.011- 
text o f  t h c  ricc~l 1'01. ~,ti!)lic: rttility s c ~ v i c c s  xrltl for  i~roti 'stior~ of thc  
cnviror~r~li.tit. 

3. il. cv ;~v  o l  llic tlecrisiorl : !~ l t l  u ~ , i r ~ i o r ~  s11:ill lie servetl 'o:~ c:le11 1 ~ : l r . t ~  
1. 




