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This twelfth edition of the Montana Environnmental Quality
Council's annual report provides a summary of the natural
resource issues studied by the Council during the 1989-1991
bi enni um

For the past eighteen nonths, the EQC has conducted studies
on solid waste managenent, ground water quality, forest
managenent, rural devel opnent and | og scali ng.

The studies conpleted during the interimenable both the
| egi sl ature and the public to make w se deci sions on natural
resource issues, wth consideration of both the diverse
popul ati on and the diverse physiography which make up our state.

The EQC neets several tinmes a year to discuss current
natural resource topics. W encourage your participation in the
Council's activities during the interim

Representative Bob G | bert
EQC Chai r man
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| nt roducti on

In 1971, with the rewiting
of the Montana Constitution,
the state enacted the Mntana
Envi ronmental Policy Act
(MEPA) to "... encourage the
productive and enjoyabl e
har nony between man and his
envi r onnent [and to] ..
enrich the understandi ng of
t he ecol ogi cal systens and
natural resources inportant to
the state ...." The Act also
provi ded for the establishnment
of the Montana Environnent al
Quality Council (EQC). The EQC
is the agency responsible for
revi ewi ng state agency
conpliance with MEPA and for
nmonitoring state prograns and
activities that effect
Mont ana' s natural, econom c
and soci al environnents.

One of the duties of the
EQC is to assist the
| egi slature in policy
devel opnment by conducti ng
studi es on natural resource
i ssues during the interim
During past bienniuns, the
Counci | has conpl eted studies
on | and use, water quality,
forestry best nmanagenent
practi ces and hazardous
mat eri al s managenent. The 1989
Legislature directed the EQC
to undertake two nmajor interim
studi es; one on solid waste
managenent and regul ati on and
the other on the protection
and managenent of ground wat er
quality. As a result of the
solid waste study, the state

updat ed and expanded its solid
waste programto pronote waste
reduction and recycling and
the safe landfilling of solid
and hazardous waste.

The EQC s study of ground
water quality included: a
revi ew of existing ground
wat er quality protection
prograns in Mntana and ot her
states; a review of
| egi sl ati on passed during the
1989 session regul ating
agricultural chem cals,
under ground st orage tanks, on-
site sewage di sposal and
septic systens and hard rock
m ni ng; an exam nation of
potential mnethods for
pronoti ng ground water
protection at the |ocal |evel;
and potential prograns for
funding and staffing state
ground wat er protection
pr ogr ans.

Fol I owi ng through with
earlier studies, the EQC
eval uated vol untary
application of best managenent
practices (BMPs) for tinber
harvest activities; and
noni tored a nunber of
hazar dous materi al s nanagenent
prograns -- including the
under ground st orage tank
program the waste-site
cl eanup at Livingston and the
m ni - Super fund program

The EQC received funding
fromthe 1989 Legislature to
conduct public hearings on
| og-scaling (i.e., the



nmeasur enent and gradi ng of
logs). Individuals in the
ti mber industry whose wages
and financial returns are
directly tied to the I og scale
have expressed concern about
t he accuracy of scaling. The
publ i c hearings have provided
a forumfor these concerns.
The Governor, as well as
menbers of the |egislature,
requested that the EQC conduct
a review of Montana's | aws and
regul ati ons on hi gh-density
devel opnent in rural areas.
This review included sewage
di sposal regul ations, fallout
shel ter construction,
unrevi ewed residenti al
subdi vi si on devel opnent, and
geot hermal resource
devel opment .
A sunmary of these studies
and eval uations is contained
in this report. Mire

informati on on the Council's
studies is available in the
foll owi ng EQC publicati ons.

SJR 19 Interim Study of Solid
Wast e Managenent: Final Report
to the 52nd Legi sl ature

SIJR 22 Interim Study on G ound
Water Quality Protection and
Managenent: Final Report to
the 52nd Legi sl ature

Water Policy: Final Report to
the 52nd Legi sl ature

Rural Devel opnment: Fi nal
Report to the 52nd Legislature

Log Scaling: Final Report to
the 52nd Legi sl ature
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Solid WAst e Managenent

| nt roducti on

I n August of 1988 the
Envi ronnental Protection
Agency (EPA) proposed new
regul ations for the | ocation,
desi gn, operation, cleanup and
cl osure of solid waste
landfills.

Proposed under authority of
the 1976 Resource Conservation
and Recovery Act, these
"Subtitle D' regul ations
responded to general fears
over the nation's
envi ronnment al degradati on and
recent studies identifying the
| eachi ng of contam nated
liquids fromlandfills as a
maj or source of ground water

pol | uti on.
The new rul es coordi nate
the use of new landfill design

technol ogy and strict

requi renents for landfill
siting, operating and cl osing
to reduce future risks to the
nation's ground water

resour ces.

Specifically, sone of the
provi sions of the Subtitle D
regul ations call for ground
wat er nonitoring (on an
ongoi ng basis and for thirty

years after closure),
hazar dous waste inspections,
recor dkeepi ng and fi nanci al
assurance that landfill owners
and operators have the
necessary financial and
technical abilities to conmply
wi th the new regul ati ons.
Though Subtitle D has not
been finalized (the expected
date is now the spring of
1991), the regulations are
certain to significantly
affect the way solid waste is
managed i n Mont ana.

| nplications of Subtitle D for
Mont ana

Two decades ago, nore
conpl ex information and
managenent techni ques began
energing in the field of solid
waste. Prior to 1970,
decisions on landfill sitings
wer e made because of
conveni ence and accessibility
rather than for environnental
or safety considerations. As
i nformati on becane avail abl e
on the potential health and
envi ronment al hazards
associated with landfills,
federal and state governnents
began devel opi ng | egi sl ation



to regulate and restrict them

Thi s new body of
| egi sl ation, nost recently,
Subtitle D, requires the use
of sophisticated equi pnment,

i nspections and nonitoring
systens which w il
dramatically increase the

| evel of technical expertise
necessary to manage solid
waste, as well as the costs
associ ated with doing so.

Hi storically, nost of the
state's landfills have been
operated by small, rural
comunities with mnim
financial or technical
resources. In 1987, of the 140
landfills operating in
Mont ana, only about a dozen
had i nstituted ground water
noni toring systens. As the
Subtitle D regul ati ons becone
mandat ory, many snal |
landfills operations are
likely to close rather than
nmeet the costs associated with
conplying with the new
regul ati ons.

These rules will thus
accel erate the existing trend
toward | arge, regiona
landfills in lieu of small,
| ocal operations. Twenty-five
years ago, there were an
estimated 500 landfills in
Mont ana; the nost recent
estimate is 112. It is
predi cted by the Departnent
of Health and Environnental
Sciences (DHES) that within
five to ten years of Subtitle
D inplenmentation, there wll
be thirty-five to fifty active
landfills in the state, many
of these serving a nmulti-
county region.

As these landfills are
devel oped, the state will need
to find ways to assist |ocal
governments with the
substantial financial

i nvestnents in equipnent and
noni toring the program

regul ations will require. New
sources of funding and
additional staff will also be
necessary for the state to
nmeet its program obligations.

Al t hough 1 ncreased costs
and technical conpliance wll
be a challenge for all states,
t he new EPA regul ations w ||
chal | enge Montana in sone
uni que ways.

Landfills in many areas of
t he country are reaching
capacity. Concurrently, new
landfills are becom ng harder
to site. In the Mdwest and
Nor t heast, open space is
limted. Throughout the
nati on, people are nore
reluctant to having landfills
sited in their area because of
environnmental , aesthetic or
safety concerns, i.e, ground
wat er contam nation, air
pol lution (fromincinerators),
di sposal of hazardous and
i nfectious wastes and the
possibility of methane gas
| eakage or expl osion.

Though the potential for
envi ronnmental and health risks
exi sts in Mntana (ground
wat er contam nation from
landfills has been detected in
sone areas), the state stil
has an abundance of open space
and soils suitable for
landfill siting. Montana has
t hus becone a target for the
i mportation of waste from out
of state.

This session, the
| egislature will try to
respond to these chall enges
fromw thin and from outsi de
the state as it considers a
package of | egislation
designed to establish a | ong-
term solid waste managenent
policy for Montana.



Legi sl ative Background

Congr essi onal approval of
the 1976 Resource Conservation
and Recovery Act (RCRA)
est abli shed the first
conpr ehensi ve federal approach
to solid and hazardous waste
managenent. Enactnent of the
RCRA conpl eted a "triangle" of
federal regulation, adding
| and di sposal regulations to
exi sting | aws governing air
and water. Predicated on
"cradle to grave" managenent,
the act was intended to
regul ate waste fromits
generation to di sposal.

The foll ow ng year, the
Mont ana Legi slature instituted
its solid waste managenent
program w th passage of the
Sol i d Waste Managenent Act.
The act stated that the people
of Montana were "being
endangered by inproperly
operated solid waste
managenent systens and by the
i mproper and unregul at ed
di sposal of wastes." The state
pl an established an
application and |icensing
procedure for solid waste
systens, provided funding
t hrough the general account,
and devel oped a classification
system which directed certain
types of waste to the disposal
sites nost capabl e of
contai ning them

In 1984, the EPA authorized
the DHES to adm ni ster the
state's waste nanagenent
prograns. To retain
aut hori zation, the DHES is
required to keep current with
regul atory changes at the
federal |evel

During the 51st Legislative
session (1989), the state
enacted a half dozen solid
waste related bills, anong
them a requirenent for ground
water nmonitoring at certain
landfills, and a tenporary
norat orium (effective unti
Oct ober 1991) on the
i mportation of waste from out
of state.

Recogni zi ng that many
i ssues renmai ned unresol ved,
and that the state | acked
adequate informati on on many
of these issues, the
| egi sl ature al so passed Senate
Joi nt Resolution 19, directing
the Environnmental Quality
Council to evaluate and
devel op recommendations for a
state policy on solid waste
managenent .

SJR 19 Study

During the initial stage of
the solid waste study, the
Envi ronnental Quality Counci
appoi nted a seventeen nenber
advisory commttee of solid
wast e experts from across the
state to assist with the
study's technical conponents.
Menbership of the Solid Waste
Managenment Advi sory Conmmittee
(SWWRC) was broad- based, and
i ncluded participants fromthe
private sector, |ocal
governnments and environnent al
groups.

I n Decenber 1989, the SWWAC
met for the first tinme and
devel oped a |ist of issues it
consi dered nost inportant to
address. After sone
nodi fi cations of the original
study proposals, the advisory



comm ttee focused on the
foll ow ng issues:

* integrated waste nmanagenent;

* inportation and interstate
conmer ce

* public vs. private systens;
* fundi ng;

* | ocal governnment assistance;
and

* speci al wastes.

| nt egrat ed Waste
Managenent

Federal policy places the
responsibility for solid waste
managenent with state and
| ocal governnments. Since a
variety of options for waste
managenent exist, it is up to
each state to decide which
managenent program neets the
needs of the local situation.

An integrated waste
managenent program works from
the prem se that |andfill
space is limted and should be
reserved for wastes that can
not be treated any ot her way.
It therefore coordinates the
use of a conbi nation of
t echni ques and prograns to
reduce the anmount of refuse
that ultimately ends in
landfills.

Thi s program general ly
cont ai ns:

* source reduction - changi ng
mar ket i ng, manufacturing and
soci al practices to reduce the
anount and toxicity of waste

gener ated; for exanple,
pur chasing bulk itens or
bi odegr adabl e packagi ng;

* reuse - buying durable
products with a | onger
[ifetime or finding
alternative uses;

* recycling - includes the
col l ection, marketing and use
of recycl ed products;

* conposting of biodegradable
wast es;

* landfilling and
i nci neration.

At present, there is no
formal integrated waste
managenent programin the
state. But innovative prograns
for waste reduction and
recycling have been devel oped
at the local level. Ctizens
groups, the commerci al
recycling industry, and in
some instances, | ocal
gover nnment agenci es have
instituted a variety of
prograns, including curbside
recycling and educati onal
prograns or |ocal "Trash for
Trees" projects. In alnost all
comuni ties across the state,
groups have forned to discuss
solid waste issues and
opti ons.

Because a successf ul
i ntegrated waste nmanagenent
programrequires citizen
support, Council nenbers were
encour aged by the anount of
community interest in waste
reduction and recycling. They
concl uded that an integrated
wast e managenent programin
Mont ana was both desirable and
f easi bl e.

The remai ni ng question for
t he Council and the SWVMAC to



consi der was how i nvol ved t he
state should be in
i npl enenting and enforcing the
program Both concurred that
the state should provide
direction and | eadership to
| ocal governnments through
t echni cal assistance and
program gui del i nes, but that
at present, the program should
be voluntary and phased in
over the next five years.

Over the course of the
three Council neetings in
Oct ober, Novenber and
Decenber, the EQC devel oped
the follow ng proposals on
i ntegrated waste nmanagenent.

Establish integrated waste
managenent as state policy.

Update the 1981 state plan for
solid waste to incorporate
i ntegrated waste managenent.

Direct the Departnent of

Heal th and Environnent al

Sci ences (DHES) to provide
techni cal assistance to | ocal
governnents, citizens groups
and the private sector on the
devel opnment of integrated
wast e managenent prograns.

Require state agencies, the

| egi sl ature and the university
systemto prepare and

i npl enment source reduction and
recycling plans.

Require state governnent by
1992 to establish purchasing
specifications for, and
procure supplies and material s
conposed of, recycled nateri al
when technol ogically practical
and econom cal ly feasible.

Establish a goal that by 1996
95 percent of the paper and
paper products used by state

agencies, universities and the
| egi sl ature be conposed of
recycled rather than virgin
mat eri al .

Establish a task force to
recommend addi ti onal

mechani sns for state
governnment to devel op markets
for recycl ed products.

Establish Cass E carrier
authority for the transport of
recycl able materi al s.

Establish a target of reducing
the volune of the state's
solid waste stream by 25
percent, to be achieved by the
year 1996

Direct the DHES to devel op a
procedure for neasuring
progress toward achi eving the
25 percent waste reduction
goal .

Leqgi sl ati ve Action

Passed

House Bill 160

Mont ana | ntegrated Waste
Managenment Act

* Signed by Governor

House Bill 263

Class E Motor Carrier
Aut hority for the
Transportation of Recycl ables

* Signed by Governor



| nportation and
| nterstate Conmmerce

In the |last year, proposals
fromother states for bringing
waste to Montana for
landfilling have begun to
surface. Montana i s being
considered as a possible site
for disposal of out-of-state
wastes for several reasons,
anmong them the state's |ow
popul ation density, its
abundance of environnentally
desirable landfill sites and
mar ket conditions that may
make it nore profitable to
ship waste to Montana for
di sposal

As these proposals have
surfaced, public debate
surroundi ng the issue of waste
i nportation has becone both
contenti ous and enotional .
Proponents tout economnic
benefits to | ocal comunities
and the state's ideal
conditions for landfilling.
Opponents, however, fear that
t he di sposal of out-of-state

waste in Montana will ruin the
state's "Big Sky" inmage and
will, in effect, make Mntana

a national garbage dunp.
Waste inportation has

beconme a political issue

t hr oughout the country for

both practical and economc

reasons.

In sone areas of the
country, the | ack of space
avai |l abl e for waste di sposal
is creating a panic. Existing
landfills are reaching
capacity at a tine when the
siting of new ones is nore
difficult and nore expensive.
As the problemgets worse, the

option of shipping waste to
anot her state for landfilling
becones nore econom cally
vi abl e.

At present, disposal costs
in Montana are significantly
| ess than in many areas of the
country. Due to limted
di sposal capacity, higher |and
val ues and often nore
stringent environnental
standards for landfills, the
cost of constructing and
operating waste di sposal
systens in mdwestern and
nort heastern regi ons of the
country is generally greater
than in Montana. Although this
cost discrepancy wll decrease
as Montana inplenents Subtitle
Dregulations, it is likely
that proposals to ship solid
waste to Montana wil |
continue. As part of the SJIR
19 study, the Environnent al
Quality Council was directed
to devel op recommendati ons for
a permanent policy on the
i mportation of waste to
repl ace the state's current
norat ori um

Thi s process was made nore
conpl ex by the constitutional
gui delines the state nust
fol | ow when devel opi ng
regul ations on interstate
commer ce and i nported waste.
These requirenents are stated
in the Comrerce C ause under
Article I, Section 8 of the
United States Constitution
whi ch states: "Congress shal
have power to regul ate
commerce ... anong the severa
states ...." Because solid
waste i s considered a
commer ci al product, outright
bans and noratoriuns on
i nported waste have been rul ed
unconsti tutional .

During the interim the EQC
studied |l ess restrictive and



| ess direct strategies

devel oped by other states for
regul ating interstate commerce
t hat woul d wi t hstand judi ci al
scrutiny. They al so heard
consi derable testinony from
private citizens and

busi nesses during Counci l
meetings in March, Cctober and
Novenber .

The Council| concl uded t hat
waste inportation could be
nost effectively regul ated
t hrough a conbi nati on of
strategies with a differenti al
fee system as a base
conponent. Differential fees
have been used by several
ot her states and are
constitutional if properly
designed. A differential fee
system pl aces hi gher rates on
wast e brought in from out of
state. This systemis based
upon the prem se that citizens
within a state should not have
to subsidize the regul ation
and di sposal of out-of-state
wast e.

During the final nonths of
1990, the EQC refined this
strategy and made the
foll owi ng recommendati ons for
regul ating i nported waste.

Establish an initial $5 per
ton surcharge (differential
fee) on all out-of-state waste
di sposed of in Montana.

Direct the DHES to conduct an
economi ¢ study to estimate the
full costs to the state

associ ated wi th di sposal of
out-of -state wastes. The
study shoul d provide a basis
for determ ning nore precisely
a permanent surcharge that can
be legally justified.

Institute a Mega-Landfill
Siting Act (patterned after
the Major Facility Siting Act)
to regul ate the devel opnent of
landfills that receive 200, 000
tons or nore waste per year.
The Act woul d include an
application review process,
criteria for evaluating the
environmental effects of a
nmega-landfill and a

requi rement that the devel oper
pay the full cost of an

envi ronment al revi ew

Provide for a |ocal governnent
ref erendum on the devel opnent
of a nmega-landfill. Although
this recommendati on has
potential |egal problens (a
ref erendum may be consi dered
arbitrary and caprici ous and
could constitute a barrier to
interstate commerce if only

| andfills receiving out-of-
state waste are di sapproved),
Council nenbers felt strongly
that the people living in the
i medi ate vicinity of a nega-
landfill should have the
opportunity to either endorse
or veto it.

In the event a nega-landfil

i s devel oped, the DHES shoul d
be authorized to hire up to
five additional staff, if
necessary, to regulate the
landfill's on-site operations.

Extend the existing noratorium
on solid waste inportation.
After |engthy discussion, the
Counci | decided to reconmend
that the existing noratorium
on inportation be extended for
anot her two years for the
fol |l ow ng reasons:

* additional tine is needed to
i ncrease the staff and



capacity of the DHES to a
| evel adequate to effectively
regul ate inported solid waste;

* adm nistrative rules to

i npl ement the Mega- Landfill
Siting Act and surcharge on
out - of -state waste nust be
pronul gat ed; and

* because the noratoriumis a
t enporary, energency neasure
i ntended to provide Mntana
with two years to devel op an
effective solid waste

regul atory program the state
has sonme basis for defending
itself agai nst a Commerce

Cl ause chal | enge.

Leqgi sl ati ve Action

Passed

Senate Bill 346

Establish Solid Waste
Managenent Fee on Waste
Generated CQut-of State

* Signed by Governor

House Bill 139

Ext ensi on of Moratorium on
Interstate Transport of Solid
Wast e

* Signed by Governor

House Bill 377

Mega-l andfill Siting Act

* Signed by Governor

Fai | ed
Senate Bill 114

Local Referendumon Siting of
a Mega-Ilandfill

* Tabl ed i n House Nat ur al
Resources Committee

Public vs. Private
Di sposal Systens

Under current state |aw,
there is some confusion and
controversy over whether | ocal
governnents or private solid
waste contractors are given a
preference in the devel opnent
of new solid waste managenent
systens. The 1977 Solid Waste
Managenment Act states that
private industry should be
"... utilized to the maxi num
extent possible", but that
| ocal governments are
"primarily responsible" for
managenent of the state's
solid waste.

The Council had two
obj ectives in devel opi ng
proposals on the issue of
public vs. private disposal
systenms; to clarify existing
statutes and to ensure that
the i ssue was gi ven adequate
di scussi on at the begi nning of
t he pl anning process for a new
solid waste managenent system

Wth these objectives in
m nd, the Council made the
foll owi ng recommendati ons on
public vs. private disposal
syst ens.

Public notice should be
requi red for proposed new
solid waste systens.



If interest is expressed in a
privatel y-owned system a

public hearing should be held
at the outset of the process.

The Departnent of Health and
Envi ronmental Sci ences shoul d
devel op a procedure and
criteria to conpare public and
private proposals.

Pref erence should be given to
private industry if costs and
services are substantially
equal .

Leqgi sl ati ve Action

Fai |l ed
Senate Bill 99

Provi de a Preference for
Privately Operated Solid Waste
Managenent Systens

* Fail ed House second readi ng
47-51.

Funding for Solid Waste
Managenent

Montana's solid waste
managenent programis one of
the few environnental prograns
in the state that receives no
federal funding. Al though the
programwas initiated, in
part, with EPA funds in the
1970's, in 1981 this funding
ended.

Since that tine, the state
has financed solid waste
regul ati on and pl anni ng
t hrough the state general
fund. But this funding has

been i nadequate for the state
to i nplenment existing
progr ans.

Due to | ack of staff,
legitimate regul atory control
of landfills and other solid
wast e management systens is
effectively non-existent.
Reported viol ati ons of
envi ronment al standards go un-
i nvestigated and unlicensed
landfills remain open.

Furt her, the DHES has not been
able to process the grow ng
nunber of applications for new
facilities (anmong these are
two proposals for nega-
landfills and two |icense
applications for infectious
wast e incinerators for out-of-
state waste), just when pronpt
service is essential due to

i npendi ng Subtitle D
regul ati ons. Additional staff
and funding are necessary if
the DHES is to maintain
effective control of the
state's solid waste program

A budget proposed by the
DHES and supported by the
Counci | woul d provide
additional staff to the
departnment for the
i npl ementation of Subtitle D
regul ati ons, review and
i nspections of new and
exi sting systens and for
i npl enentation of other solid
wast e prograns bei ng proposed
by the Council, i.e.

i ntegrated wast e and househol d
hazar dous wast e nmanagenent.
Thi s proposed budget would
increase division staff from
3.41 to 13 at ful

i npl ement ati on, and woul d
require an additional

$429, 000 above the current
general fund amount of

$184, 000.

The Solid Waste Managenent
Advi sory Comm ttee considered



several options for funding
t he proposed increases,
including permt and |icense
fees, per ton fees on
| andfill ed waste, disposal
fees on special wastes (ex,
waste tires), tipping fee
surcharges or |ocal option
provi sions which would all ow
| ocal governnents to use a
conbi nati on of these nethods.
To determ ne which of these
revenue sources woul d be nost
appropriate for the state, the
Council and the SWVAC agr eed
on sone general guidelines:

* because solid waste
managenent is a public health
i ssue, sone funding is the
responsibility of al

citizens;

* additional funds for the
solid waste managenent program
should come primarily from

t hose receiving the service
(user fees);

* fees should be proportioned
to the volunme of waste
di sposed;

* fees should reflect the
cost incurred by the state in
revi ew ng applications and
conpl eting the annual

| i censi ng process;

* fees shoul d encourage waste
reducti on;

* fees should provide an
incentive for the

consol idation of smaller
syst ens.

Usi ng these guidelines, the
EQC devel oped the foll ow ng
recomendati ons for funding
the state solid waste
managenent program

10

The solid waste program should
be funded by a conbi nati on of
continued support fromthe
General Fund and user fees.

The user fee should be
col |l ected through a

requi renent for an operating
license fromthe Departnment of
Heal t h and Envi ronnent al

Sci ences. Licenses woul d be
renewed annually to provide an
ongoi ng source of revenue.

The annual |icense fee should
i ncl ude:

* a base conponent;

* a conponent based on

t he vol une of waste being
di sposed; and

* a fee for review of new
I icense applications.

The recommended annual funding
for the FY 92 and FY 93 solid
waste programis $614, 000,
with a total staff at full
i npl enentation of 13 FTE.

Leqgi sl ati ve Action

Passed

Senate Bill 209

Solid Waste
Appl i cation

Managenent System
and License Fees

* Signed by Governor



Local Gover nnent

Assi st ance

Al t hough the state has
overall regul atory
responsibility for solid waste

managenent, in many instances,
| ocal governments will be
responsi bl e for actual waste

col l ection and di sposal .

The effectiveness of new state
and federal solid waste
managenent prograns wl |

t herefore hinge on the
cooperation and financi al
comm t ment of | ocal
governnents in providing these
servi ces.

Currently, the authority of
| ocal governments to provide
solid waste services and to
obtain the fundi ng necessary
to do so is restricted by
out dat ed and i nconsi st ent
| ocal
laws. During the interim
Counci | reviewed potenti al
| egi sl ati on which woul d
clarify existing statutes to
gi ve | ocal governnents greater
flexibility and authority in
financing solid waste
servi ces, for exanple,
providing themw th the
authority to i ssue bonds and
to set fees that relate nore
closely to the cost of
servi ces and which would al so
pronote the goals of the
states's solid waste program
i.e., encourage regional
services and relate state
assi stance to conformance with
state policy.

The recommendati ons deci ded
on by the Council for
provi di ng | ocal gover nment
assi stance are:

governnent solid waste
t he

11

Solid Waste Districts shoul d
be able to issue limted tax-
backed revenue bonds.

Muni ci palities and counties
shoul d be provided cl ear
authority to issue bonds.

The authority of | ocal
governnments to determ ne the
met hod of collecting fees
shoul d be nore fl exible.

Current statutory | anguage

rel ati ng Refuse Di sposal
Districts and Garbage and Ash
Collection Districts should be
consol i dated and made
consistent with the
definitions and the use of the
term"solid waste managenent”
in public health statutes.

Statutes should be clarified

to all ow access to Board of
| nvest nent prograns.

Leqgi sl ati ve Action

Passed
Senate Bill 189
General Revi sion of Local

Governnent Solid Waste
Managenent Laws

* Signed by Governor

Speci al \Wastes

The final issue on solid
wast e addressed by the Counci
was how the state shoul d
manage certai n wastes



currently unregul at ed under
state or federal |aw

Included in this part of the
study were; infectious waste,
househol d hazardous waste, and
waste oil.

| nf ecti ous Waste

The Envi ronnent al
Protecti on Agency defi nes
i nfectious waste as "waste
capabl e of producing an
infection.” This type of waste
is primarily generated by
hospitals and clinics, and may
i ncl ude products such as
bl ood, needl es or cultures.

In the past several years,
public concern over state and
f ederal managenent of
i nfectious waste has increased
dramatically. These concerns
have been rai sed because of
reports in the press of
carel ess di sposal of nedical
wastes and increased public
awar eness of the risk of AlIDS
transm ssi on.

The EPA has the authority to
regul ate infectious waste
under the Resource
Conservation and Recovery Act,
but to date, the agency has
i ssued only voluntary
gui del i nes. Were federal
regul ati on of infectious waste
has been | acking, states have
taken the initiative. Mntana
is currently one of only a few
states which does not have an
i nfecti ous waste managenent
program

Under the state's present
wast e cl assification system
hospital and nedi cal wastes
are classified as Cass |1
m xed solid wastes and may be
landfilled "providing that
i nfectious nedical wastes have
been sterilized or safely
contained to prevent the
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danger of disease" (ARM

16. 14.503). But, in practice,

i nfectious waste that has not
been sterilized or contained
is often landfilled along with
ot her nunici pal solid waste.

Producers of infectious
wast e generally di spose of
t hese products in one of three
ways; landfilling untreated
wast e, incineration or
autocl aving prior to
[andfilling.

I ncineration is the nost
common met hod of infectious
waste treatnent. Nationally,

t he EPA estimates that about
80 percent of all hospital
waste is incinerated. This

met hod has many of the

advant ages and di sadvant ages
of incineration of nunicipal
solid waste. The benefits are
t he reduction in the volunme of
waste and the need for mnim
addi tional processing prior to
landfilling. The di sadvant ages
are the high cost and the risk
of the release of toxic

em Ssi ons.

Aut ocl aving is the process
of steamsterilizing
i nfectious waste prior to
landfilling. Several factors
i nfluence the effectiveness of
this method, including the
vol une and density of the
material and the quality of
equi pnent bei ng used. Because
it isdifficult to judge if
this waste has been properly
sterilized, sone landfills no
| onger accept autocl aved
wast e.

The greatest concern
surroundi ng the di sposal of
untreated waste in landfills
is the perceived and potenti al
risk of injury, infection, or
di sease. According to the U S.
Department of Health and Human
Services, the actual risk of



contracting an infectious

di sease from nmedi cal wastes is
low. In order for a

comruni cabl e di sease to be

i nfectious, four conditions
must be present: a disease-
causi ng agent of sufficient

virul ence; a quantity
sufficient to cause infection;
a susceptible host, i.e.,

sonmeone with | owered

resi stance; and, an agent

speci fic access point into the
body.

After several neetings and
presentations by infection
control practitioners, Counci
menbers concurred that the
actual health and
environmental risks associated
with infectious waste were
m ni mal . But because of the
percei ved threat concerning
i nfectious waste, and because
| ack of regul ations may nake
the state vulnerable to
i nfecti ous waste inportation,
the Council believed sone
mandat ory regul ati ons were
necessary.

I n devel opi ng i nfectious
waste | egislation, the EQC
relied upon the
recommendati ons of the
Coalition for Infectious Waste
Managenment. The Coalition is
an i ndustry-sponsored group,
formed for the purpose of
devel opi ng and i npl enenti ng
i nfectious waste policies that
are reasonabl e, cost-
effective, aesthetically
pl easi ng and environnental |y
acceptable. The Council and
Coal ition agreed on the
foll owi ng recormendati ons for
i nfecti ous waste managenent.

St andar ds shoul d be
establi shed for waste
managenent, i ncluding
separation, containnent,
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storage, transportation,
handl i ng and di sposal .

Landfilling of untreated
i nfectious waste shoul d be
prohibited in April of 1993.

Responsibility for the

i censing and regul ati on of

i nfectious waste producers
shoul d be placed with the
respective boards or agencies
that |icense professions,
occupations, or health care
facilities.

Leqgi sl ati ve Action

Passed

House Bill 239

I nf ecti ous Waste Managenent
Act

* Signed by Governor
Househol d Hazar dous Waste

Househol d hazar dous wastes
are products discarded from
honmes that contain potentially
t oxi ¢ substances, for exanpl e;
pai nts, solvents, herbicides,
oil, antifreeze and a nunber
of other products.

The di sposal of househol d
hazardous waste is currently
unr egul ated under state or
federal |aw. Househol d
generators of hazardous waste
are exenpt fromthe disposa
requi rements and regul ations
that apply to other producers
of hazardous waste. Further,
small quantity generators --

t hose who produce | ess than
220 | bs. of hazardous waste a
nmonth -- are al so unregul at ed.

At this tine, it is
difficult for private
househol ds to di spose of their



hazar dous wastes safely.
Information is not readily
avai |l abl e on what steps may be
taken to reduce the toxicity
of househol d hazardous waste
prior to landfilling. In
addition, the state does not
have a |icensed hazardous
wast e di sposal facility in
whi ch these wastes can be
properly di sposed; al
hazar dous waste produced in
Montana is currently shipped
out -of -state for disposal

In lieu of any state
di rected nmethod for househol d
hazar dous wast e di sposal
t hese wastes are generally
di sposed of by being poured
down the drain, by being
dunped on the ground or by
bei ng di sposed of in
landfills. Each of these
met hods has the potential of
contam nating ground or
surface water.

Initial discussions by the
Counci | addressed how t he
state could nmake information
avai l able to comunities,
groups and i ndividuals on
nmet hods to reduce the anount
of househol d hazardous waste
entering landfills. The
Counci | al so exam ned the
possibility of devel oping a
conveni ent and systematic
househol d hazar dous waste
col | ection program but
deci ded, al t hough one was
needed, the program woul d be
too expensive to fund at this
tine.

After review ng information
provi ded at the Cctober and
Novenmber 1990 Council neetings
by Browni ng-Ferris Industries,
t he DHES, the Montana Solid
Waste Contractors Associ ation
Speci al Resource Managenent,
and Waste Managenent, |nc.

t he Council| devel oped the
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foll ow ng recommendati ons on
househol d hazar dous wast e
managenent .

The DHES shoul d devel op a
techni cal assi stance program
to aid | ocal governnents and
the private sector in

devel opi ng hazardous waste
col l ection and exchange
progr amns.

The DHES shoul d serve as a

cl eari nghouse for information
on chem cal conpatibility and
on alternatives to the use of
products containi ng hazar dous
and toxic material s.

The DHES and the O fice of
Public Instruction should
jointly devel op a school
curricula on hazardous waste
reduction for grades K-12.

Waste G|

Waste oil is any oil that
has been used and t here-by
contam nated wi th physical and
chemical inpurities. Exanples
of waste oils include
spent autonotive fluids, spent
refrigerator oils, hydraulic
oi I s and other used industrial
oils.

According to the Hazardous
Waste Treatment Council, there
is a higher volune of waste
oil produced in the United
States than any other type of
hazardous waste. | n Mntana,
officials estimate that
approximately 2.2 mllion
gal | ons are produced annually.

The regul ati on of waste oi
is currently in a state of
flux. Since 1985, the EPA has
been debati ng whet her or not
to list used oil as a
hazardous waste. Wiile no



action has yet been taken, in
the future oil may be

desi gnated either a hazardous
or special waste. Such a
listing could significantly
effect the costs and net hods
of disposal .

Under existing | aw, waste
oil is regulated in sone
circunstances. Federa
regul ati ons govern the burning
of waste fuel -- specifying
the classes of oil that may be
burned, the types of
conmbusti on equi pnent used and
t he em ssion standards which
nmust foll owed. Federal
regul ati ons al so prohibit the
use of waste oil as a dust
suppressant on roadways.
Finally, state environnental
regul ati ons prohibit the
contam nation of surface and
ground waters by oil.

Currently, waste oi
general ly di sposed of by
recycling (both burning and
re-refining) and landfilling.
Because waste oil can be
reclaimed with existing
technology, it is one of the
easi er special wastes to
recycl e. About 45 percent of
the waste oil generated in
Montana is recycled by re-
refining. This recycling
process yields approxi mately
2.5 quarts of usable oil and
1.5 quarts of sludge
by- product per gallon
recycl ed. Approximtely 22
percent of the waste oi
generated in Mntana is
recycl ed through burning --
primarily in heating furnaces,
and an estimated 11 percent is
di sposed of in landfills.

Wi | e di sposal of snal
guantities of uncontam nated
oil is legal, many landfills
refuse to accept oils because
they feel the risk of

is
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pollution is too great.
Landfills that do accept used
oil typically require that the
oil be m xed wth sand,

sawdust or vermculite to
renove all free |iquids.

The Council| consi dered
recommendi ng that the DHES
devel op an oil collection
program at municipal landfills
for do-it-yourself oi
changers, then rejected this
option because it decided that
scarce financial and human
resources could be better
spent on ot her aspects of
solid waste managenent. The
recommendat i ons the Counci
di d adopt are intended to nake
it easier for people who w sh
to properly dispose of waste
oil to do so. These
recommendati ons are:

Direct and fund (as funds
becone avail able) the DHES to
devel op an oil recycling

awar eness program

Require oil retailers to
visibly display, at a

prom nent place within the
store, a sign indicating the

| ocation of the nearest waste
oil collector. A general sign
for this purpose is to be
devel oped by the departnent as
part of its recycling

awar eness program

Leqgi sl ati ve Action

Passed

House Bill 145

Encourage O | Recycling
Through Sign Display by
Retai l ers and Wol esal ers

* Signed by Governor



G ound Water Quality Managenent

| nt roducti on

Publ i c awareness of the
i nportance and fragility of
the state's ground water has
i ncreased dramatically in the
| ast few years, due in part to
t he increased nunmber of ground
wat er contam nation incidents
in Montana and el sewhere.
Al so, as surface water
supplies are becoming fully
appropriated in a nunber of
the state's river basins, the
use of ground water is
increasing for a variety of

benefici al purposes, i.e., as
a water supply source for
i ndustry and agriculture; to

mai ntain water quality and
guantity in rivers and
streans; and as a source of
dri nking water for a major
portion of the population.

In recognition of the
i nportance of the state's
ground wat er resource, the
51st Legi sl ature (1989) passed
several mjor ground water
qual ity protection
initiatives, including HB 486,
requiring ground water
nmonitoring at certain
landfills and waste di sposal
sites; HB 757, creating an
agricultural chem cal ground
wat er protection program SB
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321 and HB's 603 and 552,

regul ati ng under ground
petrol eum st or age tanks and
provi di ng funds for clean up
of tank | eaks; and HB 680,
regul ating the use of cyanide
by small m ning operations.

In addition, the |egislature
al so approved Senate Joint
Resol ution 22, directing the
Environnmental Quality Counci
to evaluate state policies and
prograns for the protection
and managenent of ground wat er
quality.

Backagr ound

State and federal agencies,
private businesses and
i ndi vi dual s have expressed
concern that existing ground
wat er managenment prograns are
not adequately protecting the
state's ground water
resour ces.

Ground wat er protection
prograns at the federal |evel
consist of a variety of
uncoor di nated statutes which
address only specific sources
of potential ground water
contam nation, for exanple,

t he Resource Conservation and
Recovery Act (RCRA)

regul ating solid and hazardous
wast e and the Federal

| nsectici de, Fungicide, and



Rodenti ci de Act (FIFRA),
regul ati ng pesticide use.

Prograns and policies at
the state | evel are also
fragmented and adm ni stered by
di fferent agencies. These
prograns consi st of:

* regulation of point and
nonpoi nt sources of pollution;

* ground water quality
st andar ds;

* a state ground water
classification system

* a state nondegradation
policy; and,

* state authority to require
cl eanup of contam nants.

Because of the lack of a
conpr ehensi ve nati on-w de
ground wat er protection
program state governments
have begun devel opi ng ground
wat er protection prograns at
the state and | ocal |evel.
These prograns generally
i ncl ude ground wat er studies
and data collection -- to
enabl e agencies and citizens
to make appropriate decisions
on ground water issues, and
source specific legislation --
to regul ate the nost
significant sources of ground
wat er contam nation

SIR 22 Study

The Council included both a
revi ew of possible ground
wat er data coll ection
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prograns, and a revi ew of

| egi sl ation on specific
sources of ground water

contam nation in its 1989-1991
SIJR 22 study. This aspect of
the study led to the

endor sement of two prograns:

* a proposed ground water
noni toring progranm and,

* a proposed ground water
characterization program

and the review of state

| egi slation for:

* on-site sewage di sposal and
septic systens;

* underground storage tanks;

* hard rock m ning; and,

* agricultural chemcals.
The Council al so revi ewed

potential methods for

I ncreasing ground water

protection at the |ocal

di scussed under:

| evel ,

* ground wat er managenent
ar eas.

Lastly, the EQC revi ened
met hods for ensuring that
ground wat er protection
progranms were funded and
staffed at adequate |evels.
This aspect of the study is
di scussed in this report
under :

* Water Quality Bureau
staffing issues.

In the fall of 1989, the
EQC appointed a fourteen-
menber task force to assi st
with the ground water study.
The Ground Water Data Task



Force was conprised of
representatives fromstate and
federal agencies, the

uni versity system and | ocal
gover nnment agenci es such as
the Fort Peck Tribes and the
M ssoula City-County Health
Departnent. The task force net
five times between Cctober
1989 and May 1990 and
presented its findings to the
EQC in June.

One i nmmedi at e concl usi on
reached by the EQC and the
G ound Water Data Task Force
was that the state's ground
wat er has not been
systematically eval uated and
that this |ack of basic
information is seriously
hanpering efforts to protect,
manage, and devel op the ground
wat er resource. Deci sions on
water rights permtting and
appropriations; prevention of
ground wat er contam nati on;
operation of public water
supply systens; and water well
drilling and irrigation al
requi re adequate and reliable
ground wat er information.

Al t hough sone specific
ground water investigations
have been done in Mntana, the
characteristics of aquifers in
substantial portions of the
state have not been previously
studi ed, nor were past studies
conducted with the idea of
produci ng a conprehensi ve
st at ewi de ground water data
base. Miuch of the information
produced by previous ground
wat er studies is not
applicable to nost ground
wat er managenent and
protection decisions for one
or nore of the follow ng
reasons:
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t he studi es concentrated on
probl em si tuati ons such as
sal i ne seep and t he behavi or
of contam nants in the
subsurface rather than
eval uation of the ground water
resource

t he studi es were done on a
short-term one-tine basis and
were not of sufficient
duration to reflect year-to-
year changes in aquifer flow
and direction, or in sone
i nstances, seasonal changes;

.. only one aquifer was
studi ed rather than all of the
potentially usable aquifers in
a particular study area;

study results are
inconpatible or difficult to
conpare due to differences in
enphasi s or because different
parameters were assessed;

aquifers were not eval uated
for regional variability;

the study results were
either too site-specific or
too regional in scale; and

shal |l ow al l uvial aquifers
that are generally the nost
vul nerabl e to contam nation
wer e not consi dered.

The EQC and the G ound
Water Data Task Force
concluded that there is a
significant need for a nore
conpr ehensi ve, |ong-term
noni toring programto neasure
on- goi ng changes in ground
water quality and supply.

Based on this concl usion,
t he EQC recommended t he
creation of two ground water
st udi es:



The EQC recomrends that a
ground wat er nonitoring
program be established to
record water chem stry and
water levels on a long-term
basis through a statew de

net wor k of observation wells.

The EQC recomends that a
ground water characterization
program be established to
systematically assess

Mont ana' s ground water on a
st atew de basi s.

Ground Water Monitoring
Program

The goal of the proposed
ground water nonitoring and
characterization prograns is
to establish a state-w de data
base on Montana's ground water
quality and quantity that wll
hel p gover nnent agenci es,
citizens and busi nesses
i nprove ground wat er
protection and nmanagenent
deci sions over the long term

The ground water nonitoring
program woul d consi st of
establishing a state-w de
systemof nonitoring wells to
measure the magni tude and
frequency of changes in water
| evel s and water quality in an
aquifer. The G ound Water Data
Task Force suggested an
al l ocation of 730 nonitoring
wel | s anmong the maj or aquifer
groups in the state. For the
nost part, the observation
wel s woul d be selected from
exi sting wells where sone
previ ous nonitoring had
occurred. The program woul d
concentrate on neasurenents of
shal | ow aqui fer systens, but

woul d al so i nclude sone deeper
aquifers that are w dely used
in Eastern Montana.

Water | evel neasurenents
woul d be taken four tines per
year on each well, with
conti nuous recorders installed
on 10 percent of the wells.
Water quality sanples would be
collected fromten percent of
the wells (about 70 wells)
annual ly. Water quality
nmoni t ori ng woul d i ncl ude
anal yses of inorganic
paraneters (e.g., dissolved
solids, chloride), and
sel ected organi c paraneters
(e.g., volatile organic
conmpounds) for aquifers
consi dered vul nerable to
cont am nati on

The projected cost of the
proposed ground wat er
noni toring programis $438,512
per bi enni um

G ound Wat er
Char acteri zati on Program

The goal of the proposed
ground wat er characterization
programis to study all of
Mont ana' s maj or aqui fers over
t he next twenty-one years, and
to provide the information
gat hered t hrough the program
to all rel evant agencies and
interested citizens.

The proposed ground water
characterization program woul d
consi st of studying all the
maj or aqui fer groups in the
state to determ ne aquifer
characteristics such as flow
di rection, recharge-discharge
patterns, and cause-effect
patterns related to water



wi t hdrawal and surface-ground
wat er interactions.

The G ound Water Data Task
Force identified twenty-one
potential study areas (see
Figure 1) that woul d be
eval uat ed under the proposed
ground wat er characterization
program The task force chose
t hese areas by matching
dr ai nage basin boundaries to
county boundaries as closely
as possi bl e and by grouping
geologically simlar areas
t oget her.

The task force recomended
t hat areas shoul d be
prioritized for study
according to two primary
criteria: 1) vulnerability to
contam nati on and/ or declining
wat er supply; and 2)
functional 1nportance of the
aquifer in terns of current
and potential use.

The areas of Mntana that
are likely to receive highest
priority for the first ground
wat er assessnents conduct ed
under the program are the
West ern Mont ana basins and the
Eastern Montana river valleys,
primarily because these areas
are where the nost people
live, where activities
i nvol vi ng use of contam nant
subst ances are greatest, and
where aquifers tend to be
general ly shal | ow and nost
vul nerabl e to pollution.

Each of the twenty-one
ground wat er assessnents woul d
require approximately three
years to conpl ete.
Appr oxi mat el y one ground water
assessment woul d be conpl et ed
each year after initial
program start-up, resulting in
conpl ete state-w de coverage
in twenty-one years.
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The estimated cost of this
programis $893, 220 per
bi enni um

| nt eragency Coor di nati on

| nt eragency coordination is
acritically inportant
conponent of the proposed
ground water progranms. Somne
of the inadequacies of
exi sting ground water data and
probl ens hanperi ng data access
can be traced to the historic
| ack of interagency
coordi nati on of ground water
pr ogr ans.

To pronote agency
participation and interagency
coordi nation, the EQC
recomended the foll ow ng.

The EQC recomrends that an

i nt eragency steering conmttee
be established to guide the
proposed ground water
characterization and
nmonitoring prograns and to
ensure that the work perforned
under the prograns is fully
coordinated with ground water -
related projects that

i ndi vi dual agenci es may be
conducting. Specific duties
of the steering conmttee
shoul d include prioritizing
aquifers for future ground

wat er assessnents and
overseei ng the sel ection of
monitoring well sites. The
steering commttee shoul d

i nclude representatives of the
Depart ment of Natural
Resources and Conservation
(DNRC), the Departnent of
Heal t h and Envi ronnent al
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Sci ences, the Departnent of
Agricul ture, the Departnent of
State Lands (DSL), and the

Nat ural Resource | nformation
System EX-officio nenbers may
i nclude representatives of the
EQC, the Montana Bureau of
M nes and Geol ogy (MBMG),
university system federa
agenci es such as the U S
CGeol ogi cal Survey, the Bureau
of Land Managenent (BLM, the
U S. Forest Service, the Soi
Conservation Service, the
Envi ronmental Protection
Agency and the Bureau of

Recl amati on, and | ocal
governnent, water users,

i ndustry and ecol ogi cal
protection organi zati ons.

t he

Pr ogram Adm ni strati on

The Mont ana Bureau of M nes
and Ceol ogy has current
statutory responsibility for
conducting studies, conpiling
statistics and publishing
reports concerni ng Mntana
geol ogy, including hydrol ogy.
The MBMG al so houses the
G ound Water Information
Center and is a repository for
a substantial portion of
exi sting Montana ground wat er
data. The EQC t herefore
recomrended the foll ow ng:

The EQC recommends that the
MBMS be assigned primary

adm ni strative responsibility
for the ground water
characterization and
nmoni t ori ng prograns, subject
to the gui dance provi ded by

t he interagency steering

comm ttee.
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Dat a Managenent

Nuner ous probl ens have
hi storically hanpered user
access to ground water data in
Mont ana. Data managenent
i ssues that need to be
resol ved include differences
in map scal es anong vari ous
sets of data, |oss of data
accuracy through conversion to
a conputerized geographic
i nformati on system
i nconsi stency in quality of
ground wat er data, the need
for uniform standards for
ground wat er data coll ection,
anal ysis and recording and the
need to make existing data
nore conputer-accessible to
users.

To ensure that the data
gat hered fromthe proposed
prograns i s consistent and
readily available to any
interested user, the EQC
recommended the foll ow ng:

The EQC recomends that if the
1991 Legi sl ature approves the
proposed ground water

nmoni tori ng and
characterization prograns, the
resulting information shoul d
be entered into a Geographic

I nformati on System A data
col | ecti on and managenent
systemthat ensures a reliable
data base and that is
satisfactory to the steering
comm ttee should be

i npl enent ed.

Publ i ¢ Educati on and
| nvol vement

Devel opnent of strong
wor ki ng rel ationships with
| ocal governnents, water user
associ ati ons, conservation



districts, rural water
districts, public water supply
operators and ot her

organi zations with a speci al
interest in ground water wll
be inmportant to the success of
i ndi vi dual ground wat er
assessnents and acceptance of
t he proposed ground water
progranms. Local support and
recognition of threats to
ground water quality and
supply may al so be significant
factors influencing the

sel ection of areas for future
study. To pronote public and

| ocal government invol venent,
t he EQC nade the follow ng
recommendat i ons:

The EQC recommends that the

i nt eragency ground water
steering commttee be
responsi bl e for identifying
ways to hei ghten public

awar eness of ground wat er

i ssues and i nprove
governnment's efforts to
educate the public about
ground water. The task force
al so recommends that the MBMG
provi de technical support and
information to existing ground
wat er educati on prograns.

| f the proposed ground water
characterization programis
approved, the EQC recommends

t hat | ocal governnent

i nvol venent shoul d be
encouraged by the MBMG and t he
i nt eragency ground water
information steering commttee
to the fullest extent

possi bl e.

The EQC further reconmends
that the MBMG establish
communi cation with the public
in each area selected for
ground wat er assessnent under
the characterization program
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Mechani snms shoul d be
establ i shed for a nutual
exchange of information

bet ween st ate agenci es and

| ocal people to identify
citizen concerns and to

expl ain the goals and process
of the ground water assessnent
wor K.

Fundi ng Opti ons

The EQC and the G ound
Water Data Task Force
consi dered several factors
when addressi ng fundi ng
options for the proposed
ground wat er prograns, anong
them 1) the adm nistrative
expense of collecting revenue
from any new fundi ng
mechani sms; 2) current uses of
t he funds raised by existing
fees and taxes; 3) the
i keli hood of other proposals
in the 1991 Legislature to
raise the rates of existing
fundi ng nmechani snms or creating
new ones; 4) the political
acceptability of raising the
rates of any existing funding
mechani snms or creating new
ones; 5) the distribution and
conparative rates of fees and
t axes anong the vari ous
sources of ground water
contam nants; and 6) the
vol une of revenue sone types
of industry and busi nesses are
al ready providing to support
envi ronnmental and natural
resource prograns.

After substantial debate and
eval uation of the various
funding alternatives, the EQC
recommended that a portion of
the proceeds of the resource
indemmity trust tax be

al l ocated in an anount
sufficient to support the



proposed ground wat er
nmoni toring and
characterization prograns.

Cost share arrangenents
could be made with the USGS to
conduct part of the ground
wat er assessment work and
potentially absorb up to 50
percent of sonme expenses.
There is also a possibility of
negoti ati ng cost-share
agreenents with other federal
agenci es such as the BLM and
t he USFS, dependi ng upon
federal revenue availability
for ground water prograns.

| f the proposed ground
wat er characteri zati on and
nmoni toring prograns are
approved, the EQC reconmends
that the MBMG devote i medi ate
attention toward opening a
di al ogue wth the USGS, the
Bureau of Land Managenent,
Forest Service, the Soi
Conservation Service, the
Envi ronmental Protection
Agency, and the Bureau of
Recl amation to specifically
identify how their ground
wat er prograns and the federal
funds targeted for Montana
coul d be coordinated with the
state's efforts.

t he

Based upon the | evel of
attention that ground water is
recei ving nationally, the next
two or three years may be an
unprecedented opportunity for
i ncreasing ground water data
collection and analysis in the
state in partnership with
federal agencies, particularly
if Montana is willing to
define its priorities and
provi de nore support than in
t he past.
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Leqgi sl ati ve Action

Passed

SB 94

Establi sh and Fund the G ound
Wat er Characterization and
Moni toring Prograns

* Signed by Governor

Fai |l ed

HB 215

| ncrease Metal M ne License
Tax to Fund G ound Water
Assessnent Prograns

* Tabl ed i n House Taxati on

HB 216

Appropriation for Gound Wter
Moni toring and

Char acterization Program

* Tabl ed i n House Taxati on
Committee

G ound WAt er Managenent
Ar eas
Currently, a nunber of

areas in Mntana are

t hreat ened by ground wat er
contam nati on and depl eti on.
These threats particularly
occur in areas where
popul ati on centers are | ocated
over shallow aquifers and in
areas with | ow recharge rates
where | arge vol unme ground



water w thdrawal s are
occurring or proposed.
Portions of both the M ssoul a
and Helena Valley aquifers are
known to be contam nated by a
vari ety of substances,

i ncl udi ng pesti ci des,

bacteria, nutrients, petroleum
products, organi c conpounds,
and a variety of toxic

contam nants that are | eaking
fromlandfills.

The state generally |acks
prograns designed to
antici pate ground wat er
protection needs and to
prevent problens from
occurring. Local governnents
in both the M ssoul a and
Hel ena areas have concl uded
that an overal |l managenent
strategy is needed to protect
aquifers in their areas.

Desi gnati on of special ground
wat er managenment areas is one
preventive approach the state
could use to pronote ground
wat er protection.

The primary purpose for
establishing a ground water
managenent areas programis to
identify areas where ground
water is at risk due to
contam nation or decline in
supply, and i npl enent
preventive strategi es before
probl ens occur or becone
critical. A variety of
regul atory and | and managenent
strategies could be applied in
a ground water nanagenent
area. State agencies could
i npose special conditions on
cont am nant sources that are
regul ated under state
progranms. Al so, water
wi t hdrawal s coul d be
restricted where there is
concern about aquifer
depl eti on. Local governnents
could restrict the siting of
cont am nant sources in

25

sensitive areas or restrict
buil ding density and traffic
nmovenment in sensitive areas to
m nim ze the chance of
contam nant spills.

Responsi bility for ground
wat er protection within a
desi gnat ed managenent area
woul d generally be shared by
state and | ocal governnents,
and could al so include federal

agenci es, water users,
busi nesses, industry and _
citizens. The success of this

type of program depends on
| eadership at the |ocal [evel
Local sanitarians and health
officers are often nore
famliar with site-specific
ground wat er probl ens, and may
be able to resol ve | ocal
ground water protection issues
nore effectively than the
state. However, |oca
governnents currently have
i nadequate authority and
resources to inplenent ground
wat er protection prograns.
The state has authority
under several different
prograns to nmanage ground
wat er resources, but each of
these prograns is limted in
its ability to provide
conpr ehensi ve ground wat er
protection.

BNRC:
Controll ed G ound Water Areas

The Board of Natural
Resources and Conservation
(BNRC) has the authority to
designate a controlled ground
wat er area by petition of the
DNRC or | ocal water users. 1In
order for the BNRC to
designate a controlled ground
water area, the facts
supporting a petition nust
show t hat ground water



suppl i es or ground water
quality are at inmediate risk

The BNRC nust hold a public
hearing before it can
designate a controlled ground
water area. Once an area is
desi gnat ed, the BNRC may
i npose a nunber of corrective
control provisions. The BNRC
can close the area to further
appropriations, limt total
wi t hdrawal s anong exi sting
appropriators, inpose a system
of rotation of water use and
other restrictions, give
preference to water use for
donesti c purposes and
i vestock, and inpose other
provi sions deened necessary to
protect public health, safety
and wel fare.

Al t hough the controlled
ground wat er area statute has
been part of Montana |aw for
nearly thirty years, only two
areas have been desi gnat ed.
Water users may be hesitant to
invite BNRC intervention into
| ocal water issues and thereby
trigger state-level managenent
deci sions that could affect
exi sting water rights.

Designation of a controlled
ground water area is
essentially a reactive
response to probl ens rather
than a tool to prevent
probl enms from occurring.

Al so, the BNRC s authority is
limted to water supply
managenent and does not

i ncl ude managenent of |and use
practices that may be causing
or contributing to adverse
effects on both ground water
supply and quality.
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DNRC:
VWater Pernmitting and
Appropri ations

Under current state | aw,
the DNRC has limted ability
to prevent ground water
supplies and quality from
declining. Water managenent
agencies in sone other states
have the authority to restrict
| ong-term aqui fer depletion,
but the DNRC does not. The
DNRC may consi der water
qual ity inpacts when issuing
permts for ground water
appropriations greater than
4,000 acre-feet and 5.5 cubic
feet per second, but the
departnment conducts no
eval uation of either water
supply or water quality
i npacts for permts that do
not belong in this category.

Board of Water Wl
Contractors

The Board of Water Well
Contractors has adopted rules
that include water well
construction standards and
provi si ons concerni ng proper
abandonnment of wells.

Al t hough the Board is
sponsori ng educational efforts
to help prospective well
owners ensure that their wells
are properly installed, there
is a need for better
enforcenment of the water well
installation standards. There
is also a substantial nunber
of older wells that do not
nmeet the standards. These
wel | s may exacerbate water

qual ity problens by serving as
conduits for novenent of
contam nants and m xi ng of
poorer quality water with

hi gher quality water



DHES: Water Quality Bureau

The DHES, Water Quality
Bureau, has the authority to
enforce water quality
standards for both public
wat er supply systens and
private water wells, but gives
priority attention to |arger
public water supply systens.
In the Mssoula area, an
estimated 20 percent of
private water wells are
cont am nat ed, but the | ocal
heal th departnment | acks the
funds, personnel and
regul ations to address the
pr obl em

EPA: Wl | head Protection

Based upon 1986 amendnents
to the federal Safe Drinking
Wat er Act, Congress directed
the EPA to create a well head
protection programthat would
be inpl enented by the states.
The purpose of the programis
to prevent ground water
pol I ution through speci al
managenent of contam nant
sources and |l and uses in areas
surroundi ng water wells,
especially public water supply
wel l's. The EPA has only
recently begun to make funds
avai l able to the states for
wel | head protection, but
approximately 30 states have
subm tted program applications
to the EPA and four have been
approved. The DHES has not yet
submtted its well head program
application due to | ack of
fundi ng and staff; however,
DHES expects to receive an EPA
grant of about $36, 000 for
t hi s purpose.

EQC Del i ber ati ons

The EQC deci ded t hat
| ocal i zed ground water
probl enms coul d be addressed by
all owi ng counties to create
| ocal water quality districts
and by allow ng units of | ocal
government, in addition to the
DNRC and | ocal water users, to
petition the BNRC to designate
controll ed ground wat er areas.
The EQC al so endorsed the
option of incorporating new
criteria into the water rights
permtting process that would
all ow the DNRC to consi der
wat er quality inpacts and
i npacts on | ong-term aquifer
recharge capabilities.
Accordingly, the EQC
approved the follow ng final
recomendat i ons:

The Environnmental Quality
Counci | endorses |egislation
to authorize county

conmi ssions to create |ocal
water quality districts,
assess fees, and adopt | ocal
laws related to water quality
protection, provided that the
Board of Health and

Envi ronnment al Sci ences
approves the |l ocal water
quality programthat woul d be
adm nistered in a | ocal
district.

The EQC endor ses an anendnent
to Section 85-2-506(2), MCA
to allow units of |oca

gover nnent, including
counties, incorporated cites
and towns, or a local water
quality district, to petition
the Board of Natural Resources
and Conservation to designate
a controlled ground water

ar ea.



The EQC endorses | egislation
to authorize the DNRC to
prevent adverse effects on
water quality and to ensure

t hat ground water w thdrawal s
do not exceed long term

aqui fer recharge rates when

t he departnent approves new
water rights permts. This
recommendation i s contingent
upon the devel opnent of

| egi sl ation that does not
requi re applicants for water
rights permts to provide the
i nformati on necessary for the
departnent to nmake these

j udgenent s.

Leqgi sl ati ve Action

Passed
SB 136

Provi de for Establishment of
Local Water Quality Districts

* Signed by Governor

Fai | ed

SB 303

Aut hori ze that Effects of
Water Use on Water Quality be
Consi der ed

* Fail ed House third reading
48-49.

On Site Sewage Di sposal
and Septic Systens

Appr oxi matel y 300, 000
people in Montana are served
by an estimted 120, 000
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i ndi vidual, on-site septic
systens. Except where site
conditions are inherently

unf avorabl e (areas with high
wat er tables, or porous or too
tight soils), properly
designed and installed septic
systens can provide | ow cost,
effective sewage treatnent

wi t hout contam nating ground
wat er .

G ound water quality
nonitoring efforts in Mntana
have not been extensive enough
to define the magnitude of
septic systemfailures, but
nost professional s working on
public health and water
quality-rel ated issues believe
t hat i nproper sewage di sposa
i s causing substantial,
wi despread water quality
contam nati on

Areas of the state where
septic system failures have
been docunent ed incl ude but
are not limted to Evergreen,
the M ssoula Valley, Wiitefish
Lake, Seel ey Lake, Sidney,

Mel rose, Baker, Troy, St.
Regi s, Stockett, and the

Fl at head Val l ey. The

contam nants nost often
associated wth sewage are
coliform bacteria, other

pat hogens, nutrients and heavy
netal s. Problens are often
initially discovered through
routine well water sanpling,
but data are al nost al ways
insufficient to docunent the
extent of contam nation and to
establish a direct causal link
with specific failed septic
syst ens.

Backagr ound

Until 1961 there were no
state restrictions on



subdi vi si on devel opnent and
septic system design or

pl acement. The state's first
subdi vi si on regul ati ons

speci fied m nimum | ot sizes,

m ni num di st ances between
water wells and septic systens
and requirenents relating to
soi |l percol ation
characteristics. Septic system
desi gn requirenents, including
drainfield regul ations, were
established in 1970. The
standards apply to systens
classified as "public" (i.e.,
a system designed to serve ten
or nore famlies or 25 or nore
persons daily for a period of
at | east 60 days out of the
cal endar year) and to systens
revi ewed under the subdivision
statutes.

There appears to be general
consensus anong public health
officials and water quality
speci alists that nost ground
wat er probl ens caused by
septic systens are associ ated
with ol der systens that were
installed prior to current
regul ati ons. Sone of these
systens essentially function
as cesspool s and provide
virtually no treatnent of
wastes or renoval of solids.
However, it is inportant to
poi nt out that the state's
m ni mum desi gn standards do
not apply to new septic
systens serving individual
resi dences except when the
resi dences are located in
subdi vi sions. Local boards of
heal th may adopt regul ations
for the control and di sposal
of sewage from i ndivi dua
private and public buildings,
but an estimted 20 counties
have not done so. In summary,
septic system desi gn standards
may adequately protect water
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quality in nost situations,
but they are not applied to
many i ndi vi dual residential
syst ens.

A related problemis |ack
of staff within the DHES to
properly enforce septic system
regul ati ons. The depart nent
primarily becones involved in
septic systeminvestigations
and enforcenment actions in
response to conpl aints or when
wat er sanpl es indicate
el evated | evel s of
contam nants. Enforcenent
efforts are generally hanpered
by a | ack of ground water
qgual ity and hydrol ogy dat a,
especially for purposes of
eval uating |l ong-term
cunul ative inpacts of
resi dential devel opnment.
state al so eval uates new
subdivisions primarily on a
case by case basis. Thus the
effects of residential
devel opnent outsi de of
subdi vi si ons may not be
consi dered. Fol | ow up
i nvestigations to evaluate
drainfield performance and to
determ ne whether effluent is
reaching ground water are rare
or nonexi stent.

The

Fundi ng for New Sewer Projects

The nost obvi ous sol ution
to septic systemfailure is to
extend muni ci pal sewers to
unsewered areas or to
construct new wast ewat er
treatnment facilities, but the
cost of these services is high
and fundi ng sources are
becom ng nore limted. The
cost of providing adequate
sewer and wastewater treatnment
facilities in Mntana
conmuni ties, including
presently unsewered areas,



could easily run into the
hundreds of mllions of
dol | ars.

I n sone cases the nost
cost-effective option for an
unsewered comrunity or area is
to connect with an existing
muni ci pal sewage system
However, because sewered
conmmunities generally require
annexation as a condition of
provi di ng sewer service to new
areas, residents of unsewered
areas often reject this option
because of associ ated costs
and for a variety of other
reasons.

Lack of comunity support
for new sewage di sposa
facilities is a significant
probl em Many people do not
believe that their septic
systens are causing ground
wat er probl ens and data are
usual |y unavail able to
concl usively prove ot herw se.
In cases where there is
sufficient docunentation to
show t hat sewage effluent is
adversely affecting water
quality, county comm ssions
can determne that a health
hazard exists and override
| ocal opposition in order to
proceed with a new sewer
project. In this situation a
county comm ssion could create
a special inprovenent district
and i npose new sewer fees or
i ncrease existing fees.
However, conmi ssioners are
reluctant to use this
authority in situations where
there is broad-based
opposition to a sewer project.

The Montana Water Quality
Act authorizes the DHES to
prevent pollution of state
wat ers. The DHES has taken the
posi tion that proper
docunentati on of the role of
specific septic systens in
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causing contam nation is
needed before cleanup orders
can be issued. Because
enforcenment actions are
expensi ve and ti me-consum ng,
the Water Quality Bureau has
tended to encourage |ocal
control of septic system
problens. It is not clear
whet her the DHES can direct
cl eanup orders to county
conmi ssions for action at a
county-wi de | evel rather than
to individual septic system
owners.

EQC Del i berati ons

The EQC determ ned that it
woul d be nore desirable to
aut horize the DHES to issue
cl eanup orders to | ocal boards
of health and county
conmi ssions to address sewage
contam nation problens than to
continue the past practice of
only issuing cleanup orders
for individual septic system
failures. However, the EQC
deci ded that cleanup orders
shoul d only be issued in
i nstances where the | ocal
board or comm ssion
specifically authorized a
wast e di scharge activity that
t he DHES has reason to believe
is likely to cause pollution.

The EQC al so deci ded that
it is inportant to ensure that
all new septic systens are
properly designed and
installed and that | ocal
governnents are the nost
appropriate entity to
i npl ement regulations to
acconplish this objective.

The |l ocal water quality
districts legislation that the
EQC endorsed under a separate
section of the SIJR 22 ground
wat er study (see G ound \Water



Managenment Areas) may al so
prove to be an effective
mechani sm for resol ving

i nproper sewage di sposa

probl ems. The recommendati ons
i npl ementing these EQC

deci sions are presented bel ow

The Environnental Quality
Counci | endorses |egislation
to clarify that the DHES may

i ssue a clean-up order to a

| ocal board of health or a
county comm ssion in instances
where the board or conm ssion
has approved a waste di scharge
activity that the departnent
has reason to believe is
likely to cause pollution of
state waters

The Environnmental Quality
Counci | endorses |egislation
to require the Board of Health
and Environnmental Sciences to
adopt rul es establishing
m ni mum st andards for al
septic and sewage di sposal
systens connected to

new

i ndi vi dual public and private
bui |l di ngs, and to require
| ocal boards of health to

adopt reqgulations for the
control and di sposal of sewage
that are no | ess stringent
than the state standards.

Local governnents shoul d not
be required to regul ate sewage
di sposal systens that are
reviewed and regul ated by the
DHES under the public water
supply system and sanitation

i n subdi vi si on statutes.
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Leqgi sl ati ve Action

Passed
HB 161
Aut hori ze DHES to | ssue

Cl eanup Orders to Local
of Health

Boar ds

* Signed by Governor

HB 162

Require Local Boards of Health
to Regul ate Septic and Sewer
Syst ens

* Signed by Governor

Under gr ound St orage Tanks

Leaki ng under ground storage
tanks (UST) are a mmj or source
of ground water contam nation
in Montana. As of August
1990, there were 21, 384 UST
systens registered with the
DHES. Some officials estimate
that there could be as nmany as
30,000 in the state. The DHES
has identified approximtely
350 | eaking systens and is
addi ng an average of 20 to 30
new | eaki ng systens to its
case |l oad nmonthly. DHES staff
expect this rate of new | eak
detections to continue for at
| east the next two or three
years as nore UST's are
removed fromservice or fitted
with | eak detection systens in
conpliance wth state and
federal regul ations.

UST | eaks can create nmmjor
ground wat er probl ens,



especially when community
wat er systens are threatened.
Mont ana conmuni ties that have
experi enced ground wat er
contam nation problens from
| eaki ng UST' s include Cascade,
Fort Benton, Sheri dan,
Li vi ngston, Superior, M ssoul a
and Geat Falls. One of the
better known | eaki ng UST cases
is the Church Universal and
Triunphant' s devel opnent north
of Yell owstone Park.

During the 51st Legislative
session (1989), the
| egi sl ature approved three
maj or underground storage tank
bills. The foll ow ng Novenber,
t he DHES adopted rul es
i mpl ementi ng new UST
regul ations. A brief review of
the state's underground
storage tank regul ati ons and
the resulting prograns
fol | ows.

St at us _of Under ground
St or age Tank Program and
Requl ati ons

HB 552: National studies have
shown that i nproper design and
i nstal lati on of underground
storage tanks is a major cause
of systemfailure. HB 552, the
Mont ana Under ground St or age
Tank Installer Licensing and
Permitting Act, requires tank
owners to obtain permts for
UST installations, repairs,
and cl osures, and requires

t hose who renove and i nstal
UST's to be licensed by the
DHES. The bill al so authori zes
t he departnent to adopt rules
establishing fees for

licenses, a permtting
process, and inspections of
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tank installations and
cl osur es.

To ensure that owners
properly install and close
UST's, the UST program
primarily relies on on-site
i nspections. The DHES is using
a substantial portion of the
permt and inspection fees
aut horized by HB 552 to
rei nburse | ocal inspectors.
In the future, the
responsibility for inspection
and enforcenment may be
del egated to | ocal
gover nnents.

The EQC received sone
testinmony that criticized the
DHES rul es for not requiring
new tanks to have doubl e-
wal | ed construction and for
not specifying proper nethods
for disposal of old tanks and
contam nated soil and sl udge.
These aspects of DHES rules
paral |l el federal EPA
regul ations. In a cleanup
situation after a |eak has
occurred, the DHES requires
tank owners and operators to
obtain the departnent's
approval of disposal nethods
on a case by case basis. The
DHES is al so working on
identifying | ocations where
contam nated soils can be
saf el y | andf ar ned.

SB 321 anended the Mont ana
Hazar dous Waste Act to
specifically include

under ground st orage tanks,
aut hori zed the DHES to

est abl i sh annual tank
registration fees to defray
state and | ocal governnent
costs for inplenmenting an UST
| eak prevention program The
Act established | eak detection
requi renents for all existing
t anks, and perfornmance and

and



desi gn standards for new UST
syst ens.

The Statenment of Intent
acconpanyi ng SB 321 instructed
the DHES to inplenent the UST
program consi stent with tank-
rel ated portions of the
Uniform Fire Code and to work
cooperatively with | ocal
health and fire officials to
i npl ement a | eak prevention
program

Portions of DHES and
federal regulations require
that all UST's installed
before 1988 be upgraded,
repl aced with new systens or
properly closed by 1998. These
provi sions are presenting
serious problens for sone tank
owners. The | east expensive
option -- properly closing the
tanks -- is too costly for
many smal | busi nesses. Such
busi nesses may al so have
probl ens neeting financi al
assurance requirenments if any
of their tanks | eak.

Over the past few years
some tank owners, including
smal | service stations, noved
t heir tanks above ground in an
attenpt to mnimze the costs.
However, the Uniform Fire Code
prohi bits above-ground tanks
at stations that serve the
public. Local fire officials
did not consistently enforce
this provision of the code in
small towns in the past and
many service station owners
who noved their tanks above
ground were unaware that they
were in violation. The Uniform
Fire Code permts above-ground
tanks if they are enclosed in
concrete and if the enclosure
contains no nore than three
tanks, with no individual tank
in excess of 6,000 gallons
capacity. These size
limtations make above-ground

tanks an inpractical option
for nost service stations.
Many rural Montanans are
concerned that small, |ocal
service stations will go out
of business as a result of the
various tank-rel ated
requirenents and that it wll
becone i npossi bl e to purchase
gasoline in certain rura
areas of the state.

Senat or Baucus introduced a
bill in Congress during the
spring of 1990 that would
allow smal | service station
owners to obtain grants and
| oans from the Federal Leaking
Under ground St orage Tank
(LUST) trust to conply with
UST regul ati ons. The DHES
recei ved $720, 000 of LUST
trust funds for fiscal year
1991 which are matched 10
percent with state funds.
However, the DHES presently
can use this noney only to
respond to energencies or to
initiate cleanups when no
responsi bl e party can be found
or when the responsible party
does not pay for the cleanup
inatinmely manner.

HB 603: Federal and DHES
regul ati ons require UST owners
and operators to denonstrate
financial responsibility for
taki ng corrective action and
conpensating third parties

har med by acci dental tank

rel eases. HB 603 established
the state Petrol eum Storage
Tank Rel ease Conpensation Fund
to provi de UST owners and
operators with a financi al
assurance program for cl eanup
of tank rel eases. The
conpensation fund is supported
by a one cent fee on each
gal l on of gasoline distributed
in the state between July 1,



1989 and June 30, 1991 and a
.75 cent fee thereafter. The
fund is adm nistered by the
Pet rol eum Tank Rel ease
Conmpensati on Board which is
conposed of seven
gubernat ori al appoi nt ees.

The EPA has approved
Mont ana' s Petrol eum Tank
Rel ease Conpensation Fund for
provi ding the required
financi al assurance; however,
tank owners are responsible
for paying half of the first
$35,000 in cleanup and danmage
costs if a leak occurs. Farm
or residential tanks with a
capacity of 1,100 gallons or
| ess that contain fuel used
for noncommerci al purposes or
heating oil that is consuned
on the prem ses are not
eligible for rei nbursenent
fromthe fund. The DHES and
staff for the Petrol eum Tank
Rel ease Conpensati on Board
estimate that about 80 percent
of the | eaks typically
di scovered in Montana are
likely to be technically
eligible for rei nbursenent.

As of June 30, 1990 there
was $4.4 mllion in the fund,
with approximately $3.5
mllion unobligated. As of
August 1990 the Board had
received 52 clains totaling
just over $1 million. Thirty-
two of the clainms have been
processed and the Board has
approved paynment of $346, 000.
Al of the clains were for
remedi al investigation and
cl eanup costs except one that
included third party damages.
Wil e the potential exists for
clainms to eventually exceed
avai |l abl e funds, the Board's
staff have indicated that
concern about this problemis
probably premature at this
time. Tank owners are tending
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to submt their clains in

i ncremental anmounts so that
t he Board has not received
many | arge clains at any one
tine.

The 1989 Mont ana
Legi sl ature nmade nmj or
decisions to regulate UST' s
and to provide financi al
assurance support for sone
tank owners. Many aspects of
the current UST requirenents
were approved in response to
federal requirenents, but the
Legi sl ature al so recogni zed
that | eaking UST's are a
significant threat to ground
water quality and that major
efforts to prevent future tank
| eaks are warrant ed.

The EQC eval uated the
potential need for
nodi fications in existing UST
requi renents and i ncreased
financi al assistance to help
tank owners and snal
busi nesses to conply and cover
portions of cleanup costs if
| eaks occur. The EQC
recogni zed that conpliance
with the regul ations raises
serious econom c issues for
many tank owners, particularly
smal | busi nesses and farm and
residential tank owners.
However, the Counci
ultimately deferred to the
deci sions made by the 1989
Legi sl ature, regarding the
types of tanks that should be
regul ated and the rules
adopted by the DHES related to
tank construction
requirenents.

The Petrol eum Tank Rel ease
Conpensation Board submtted a
menorandum to the EQC stating
its concerns about the
prospect of extending the
Pet rol eum Tank Rel ease C eanup
Fund to provide cl eanup
rei mbursenent to owners of



smal | farm and residenti al
tanks with 1,100 gal |l ons or
| ess capacity and heating oil
t anks regardl ess of size.
According to the Board,
i nclusion of these tanks would
i ncrease the nunber of tanks
covered by the fund by about
59 percent. The fund is
presently supported only by
revenues fromthe sale of
gasoline. The Board took the
position that fees should be
assessed on heating oil and
di esel fuel if the smaller
tanks are covered. The Board
al so said that the present $8
mllion cap on the fund woul d
need to be raised or a
separate fund woul d need to be
created for the smaller tanks
in order to ensure that enough
noney i s available to cover
potential cleanup costs. The
EQC ultimately elected not to
recomrend changes in the
exi sting fund or the types of
tanks that receive coverage.
The State Fire Marshal
said that service stations are
presently required to pl ace
exi sting above-ground tanks
under ground only when they are
in need of replacenent or when
t hey pose an imedi ate threat
to the public or adjoining
property. New unencl osed
above-ground tank systens are
not all owed under the Uniform
Fire Code (UFC). The Fire
Marshal |l Bureau is currently
revi ewi ng various technical
i ssues (e.g., distance from
residential or adjoining

property, tank design
requi renents, size
limtations, safety features,

separation fromonsite

bui |l di ngs) to determ ne

whet her the UFC coul d be

nodi fied to all ow rural
service stations to construct
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new above-ground tanks under
certain conditions. However, a
key issue that is likely to
have a significant effect on
the cost and viability of
above-ground storage tanks is
new regul ati ons the

Envi ronnental Protection
Agency i s devel oping for these
types of tanks.

The EQC approved the
followi ng final reconmendation
relating to underground
st orage tanks:

The Environnmental Quality
Counci | supports proposed
Congressional legislation to
make federal Leaking
Under gr ound Storage Tank Trust
nmoney available to help snal
busi nesses provi di ng petrol eum
products in geographically

i solated communities to conply
wi th underground storage tank
regul ations. Accordingly, the
EQC will send a letter to the
Mont ana Congr essi onal

del egati on expressing support
for this |egislation.

Hard Rock M ni ng

G ound water quality
protection is an inportant
I ssue associated with hard
rock mning, especially mnes
t hat use cyani de. Potenti al
sources of ground water
contam nation by hard rock
m ni ng operations include
cyani de heap |l each facilities,
di sposed tailings, spills and
| eaks, and water accunul ating
i n abandoned pits. Fluids from
t hese sources may contain
contam nants in concentrations



that substantially exceed
natural water quality |evels.

Hard rock mning is one of
the nore heavily regul ated
sources of potential ground
wat er contam nation in
Mont ana. Mbdern m ni ng
technol ogy i s capabl e of
preventing nost ground water
probl ens, but concern persists
t hat the best technol ogy may
not necessarily be enployed in
practice. Al so, accidents and
m ne design failures have
occurred sufficiently often to
foster continuing debate about
the effectiveness of current
regul atory requirenents and
enf orcenent procedures. Two
significant aspects of the
debate concern the different
| evel s of regulatory oversi ght
and review of mning projects
that occur 1) under the Metal
M ne Recl amation Act based on
the size of the mning
operation, and 2) under the
separate responsibilities of
t he Departnent of State Lands
(DSL) and the Departnent of
Heal t h and Envi ronnent al
Sci ences (DHES).

The 1989 Legi sl ature added
new provisions to the Metal
M ne Reclamation Act to
require small mning
operations (those that renove
36,500 tons of material per
year or less and disturb five
acres or |less of surface)
usi ng cyanide to obtain an
operating permt for the
cyani de-rel ated portion of
their operations. SJR 22
specifically directed the EQC
to review inplenentation of
this legislation. In response
to this directive, the EQC
sponsored a special case study
and panel discussion of hard
rock mning and ground water

quality protection issues at
its March 9, 1990 neeti ng.

The EQC al so consi dered and
endorsed a nunber of the
recommendati ons provi ded by
the Governor's Mne Permtting
| mpr ovenent Advi sory Council,
a group established for the
pur pose of eval uating the
DSL's hard rock m ne
permtting and revi ew process.

Backgr ound

Al t hough cyanide is not the
only potential ground water
cont am nant associated with
m ni ng operations, it has
probably generated the nost
public concern. Cyanide is
hi ghly toxic, but degrades
into harm ess chem cals and
di ssipates rel atively quickly
in the presence of sunlight
and oxygen. It is also
neutralized by comon soi
organi sms, but it can persist
for long periods in ground
wat er .

| f cyanide and the various
m nerals used in mning
operations escape into ground
wat er, drinking water
supplies, fisheries and
aquatic systens could becone
contam nated, especially in
areas where surface and ground
wat er systens are closely
i nt erconnect ed.

The DSL and the DHES have
reported that between two-
thirds and three-fourths of
the m nes that have used
cyani de in Montana have had
docunented fluid | osses.
These probl ens have occurred
at both large and small m nes.
The | arger operations pose a
greater threat to water
qual ity because of the high
vol unes of cyani de solution



used, but the |arge operators
al so have the funds and
techni cal expertise to respond
to probl em situations. Smal

m ni ng operations may | ack
both funds and expertise to
adequately resol ve water

qual ity probl ens.

DSL and DHES Responsibilities

for Gound Water Protection

Al'l hard rock mning in
Montana is regul ated by the
DSL under the Metal M ne
Recl amati on Act. Small m ning
operations are exenpted from
many of the provisions of the
Act but are required to file
an annual statenment with the
DSL agreeing not to pollute
any stream to reclaim
di sturbed | and and to conply
wi th ot her provisions.

Larger mnes are required
to obtain an operating permt
fromthe DSL and to submt a
detailed permt application
t hat nust include a
recl amati on plan, hydrol ogic
data, descriptions of the mne
design, tailings inpoundnment
and nonitoring nethods and
remedi al action plans. The Act
al so requires any person
proposing to engage in m neral
exploration to obtain an
expl oration |license.

The DHES has the authority
to regulate pollution
di scharge sources, but by
rule, defers to the DSL's m ne
permtting process. \Water
qual ity protection provisions
identified by the DHES are
i ncluded as conditions of the
m ne operating permt. Smal
m nes that are exenpted from
permt requirenments under the
Metal M ne Reclamation Act are
required to obtain a ground
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wat er pollution discharge
permt fromthe DHES if their
operations woul d di scharge
waste into ground water.

Representatives of the
m ni ng industry and
representatives of public
i nterest groups have different
per spectives on the question
of whet her ground wat er
contam nation frommning is
primarily a historic
phenomenon or a significant
current problem Though the
total nunber of acres
di sturbed by mning in the
state is relatively small,
ground water vulnerability to
contam nation varies by
| ocation, thus the need for
speci al m ne design features
and pol lution control neasures
al so varies by |ocation.

Wil e m ning conpani es are not
uniformy commtted to using

t he nost nodern environmenta
control technol ogy, awareness
of environnmental issues has

i ncreased substantially wthin
the industry in recent years.

Ctizens and public
i nterest groups are concerned
that the full extent of ground
wat er contam nation from
current mning operations,
especially small mnes, is not
bei ng di scovered. Sone of the
public's concerns may be
addressed by new provi sions
requiring small m nes using
cyani de to obtain an operating
permt fromthe DSL for the
cyani de-rel ated portion of
their operations. However,

t hese provisions have only
been in place since July 1,
1989.

Lack of staff and high
turn-over of experienced staff
in both the DSL and DHES is a
maj or problem that has been
di scussed in detail by the



Governor's Mne Permtting
| nprovenent Advi sory Council .
Concerns about this probl em
have al so been raised
repeatedly by both business
and public interest groups in
testi nony before the EQC
Both the DSL and DHES have
the authority to enforce their
respective statutes and to
i ssue notices of violation.
Al so, both departnments may
require a mning conpany to
undertake corrective actions
and may seek civil penalties
for violations. Sone
interested parties believe it
woul d be preferable for one
state agency to be responsible
for all aspects of water
qual ity cl eanup operati ons.

Confidentiality of Information

The Metal M ne Recl amation
Act requires the DSL to keep
confidential all information
obtained fromsmall m ning
operations and i nformation
contained in applications for
expl oration |icenses, except
for the nane of the applicant
and the county where the
proposed exploration wll
occur. Testinony submtted to
the EQC has rai sed questions
about the constitutionality of
this provision. These
guestions are based on the
contention that the provision
does not appropriately
acknow edge the public's right
to obtain information about
potential environnental
i npacts and proposed resource
devel opnent .
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Small M ners Exenption

The EQC received testinony
i ndi cating that both small and
| arge m ning operations shoul d
have to neet the same
requirements for protecting
ground and surface water
gquality, considering site
specific conditions and the
type of m ning process
i nvol ved. The present
regul atory system has al | owed
sonme snmall operators to m ne
wi t hout the technol ogy and
resources required to properly
protect the environnent,
especi ally when accidents
occur.

Bond Forfeiture

The Metal M ne Recl amation
Act was anended in 1989 to
prohi bit any person from
conducting mning or
exploration activities in the
state if that person, or any
firmor business association
of which that person was a
principal or controlling
menber, forfeited a bond under
t he Act. However, these
amendnents do not prevent
operators from reorgani zi ng
under a different structure
and obtai ni ng new operating
permts.

The Metal M ne Recl amation
Act was al so anended in 1989
to require small mners to
post a performance bond equal
to the state's actual cost of
reclaimng | and di sturbed by
pl acer or dredge operations.
Larger m nes have al ways been
required to post a perfornmance
bond. The Act al so authorizes
per sons whose water supply has
been damaged by m ning or
expl oration to recover damages



for loss in water quality or
guantity. The m ning conpany
may al so be required to
provi de a substitute water
supply.

The Water Quality Act does
not contain either bonding
requi renents or a bond
forfeiture provision.

However, the DHES is
authorized to initiate civil
actions to assess a violator
for the cost of investigating
contam nation incidents and
for any expense incurred by
the state in renoving,
correcting or termnating any
adverse effects upon water
quality resulting from an
unaut hori zed di scharge of

pol | ut ant s.

Both the Metal M ne
Recl amati on Act and the \Water
Quality Act could be anended
to authorize the DSL and DHES
to investigate a permt
applicant's past mning
operations in other states, as
wel | as Montana, to determ ne
whet her any bonds were
forfeited or whether any
vi ol ations of permt
requi renents or state |aws
remai n unabated. Provisions
simlar to the bond forfeiture
section of the Metal M ne
Recl amati on Act coul d be
included in the Water Quality
Act. Also, DSL and DHES coul d
be authorized to investigate
situati ons where a person
changes corporate nanmes to
evade di scovery of past
forfeitures or permt
vi ol ati ons.

Nondegr adati on Policy

The Water Quality Act
contai ns a nondegradati on

policy which declares that any
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state water whose existing
quality is higher than

est abl i shed standards nust be
mai ntai ned at that |evel

unl ess the Board of Health and
Envi ronnment al Sci ences

determ nes that a change is
justifiable as a result of
necessary econom ¢ or soci al
devel opnent .

The DHES and BHES di d not
systematically apply this
provi sion to mning operations
in the past. However, during
t he past year the DHES began
notifying m ning conpanies
that they nust obtain a waiver
of the nondegradation policy
fromthe BHES if their
proposed m ni ng operations
could potentially cause water
qual ity degradation. M ning
representatives assert that it
will be problematic for the
i ndustry to conply with a
strict interpretation of this
requi rement. An option that
i ndustry representatives
identified to partially
address their concern is
desi gnation of industrial
zones where m ning operations
woul d have flexibility to
oper at e under | ower water
qual ity standards or waste
di sposal requirenents than is
al l owed in other areas.

The DSL and DHES have
suggested that m ning
conpani es submt a waiver
application to the BHES and a
mne permt application to the
DSL concurrently in order to
expedite the state's
permtting and environnental
revi ew processes.

EQC Del i berati ons

The EQC decided to endorse
recommendati ons of the



Governor's Mne Permtting
| nprovenent Advi sory Counci
to change the confidentiality
provision in existing |aw,
prohi bit persons wth past
unabated m ning viol ations
from obtai ning new permts
until the past violations are
resol ved, and authorize the
DSL to establish a systemfor
tracki ng the past
envi ronment al conpli ance
records of mning conpany
of ficers.

The EQC al so concl uded t hat
t he frequency of ground water
contam nation incidents and
probl ens the DSL and DHES have
experienced in enforcing and
over seei ng cl eanup operations
warrants a general review of
t he agencies' respective roles
and duties. The purpose of the
reviewis to identify and
i npl enent procedures and, if
necessary, adopt rules to
i nprove coordi nati on of the
agenci es' respective ground
wat er protection
responsi bilities.

The EQC' s final SJIR 22
recommendations related to
hard rock mning are as
foll ows:

The Environnmental Quality
Counci | endorses |egislation
recommended by the Governor's
M ne Permtting | nprovenent
Advi sory Council to anend the
confidentiality provision of
the Metal M ne Recl anation Act
(Section 82-4-306, MCA) to
all ow the Departnent of State
Lands to rel ease information
about m ne exploration
projects on public |ands,
except for patented clains.
The type of infornmation that
will no | onger be held
confidential includes the
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| ocati ons of exploration
projects and a description of
surface disturbance, excluding
proprietary geol ogi cal

i nformati on.

The Environnmental Quality
Council recomrends that the
DHES and the DSL jointly
review their respective rules,
procedures and statutory
responsibilities to ensure
that water quality is
protected from adverse effects
associated wth hard rock
mning activities. The EQC
further recommends that the
departnents revise their

rul es, procedures and

I nt eragency agreenent as
necessary to nore effectively
coordinate mne permtting,
regul atory activities, and

cl eanup operations relating to
water quality protection.

The Environnmental Quality
Council recomrends that the
DHES specifically review its
rul es pertaining to the
content of applications for
wat er pol |l ution discharge
permts and nmake revisions as
necessary to ensure that the
information is sufficient to
enabl e the departnent to
eval uate and mtigate ground
wat er quality inpacts
associated wth mning
oper ati ons.

The Environnmental Quality
Counci | endorses |egislation
recommended by the Governor's
M ne Permtting |nprovenent
Advi sory Council to prohibit
persons from obtai ni ng m ni ng
permts if they have

unresol ved | egal issues
stenm ng from past violations
of state and federal m ning

| aws that are not being



addressed in good faith. If
past |egal issues are resolved
to the satisfaction of the

i nvol ved state and federal
agenci es, a person
subsequently would be able to
obtain new mning permts.

The Environnmental Quality
Counci | endorses |egislation
reconmmended by the Governor's
M ne Permtting |nprovenent
Advi sory Council to authorize
t he Departnent of State Lands
to establish an annual
reporting requirenment for al

i ndi vi dual officers and
directors of mning conpanies,
partnershi ps, and ot her

busi ness entities to track and
assess individual liability
for environnental danages
stenmng frompermtted

m ni ng.

Agricul tural Chem cals

There are differing
opi ni ons about the potenti al
scope and significance of
ground wat er contam nation by
pestici des in Mntana.

Al though relatively little
noni tori ng has been done,
there is general agreenent
that Montana's problens are
not as critical as those of
many ot her states and that
Montana is still in a position
to use preventive neasures to
protect ground water from
agricultural chem cals.

The 1989 Legislature
approved t he Montana
Agricul tural Chem cal G ound
Water Protection Act as a
first major step toward
managi ng pesticides to prevent

ground wat er contam nati on.
SIJR 22 specifically identified
this legislation as one of the
subj ects of the Environnental
Quality Council's interim
study of ground water
protection and nanagenent.
Accordi ngly, the EQC schedul ed
a case study and panel

di scussi on of agricultural
chem cal and ground water
quality issues at its January
1990 neeting. Most of the
policy issues presented in
this report were identified by
t he paneli sts.

Mont ana Agri cul tural Cheni cal
G ound Water Protection
Act of 1989

The Montana Agricul tura
Chem cal G ound Water
Protection Act decl ares that
it is the policy of the state
to protect ground water and
t he environnment from
degradati on due to
agricultural chem cal use, to
all ow for proper and correct
use of agri-chemcals, to
manage agri-chemcals in a
manner that prevents and
mnimzes their presence in
ground water, and to provide
for education and training on
ground water protection, agri-
chem cal use, and alternative
agricul tural nethods.

The Act directs the Mntana
Department of Agriculture
(MDA) to prepare agricultural
chem cal ground wat er
managenent plans for specific
areas of the state where an
agricultural chemcal is
detected in ground water at 50
percent of the ground water
qual ity standard for that
chemcal. OQther criteria that
al so trigger the need for a



speci fi ¢ managenent pl an,

i nclude: 1) when nonitoring
indicates a trend of increased
presence of an agri-chem ca

in ground water; 2) when an
agri-chem cal mgrates from
the initial point of

detection; 3) when | eachable
agri-chemcals are used in
areas underlaid by ground
water that is vulnerable to

i mpai rment; and 4) when the
EPA proposes to suspend or
cancel registration of an
agri-chem cal or otherw se
restrict its use due to
concerns about ground water
quality. The DHES is
responsi bl e for establishing
ground water quality standards
for agricultural chem cals and
for formal review of the
managenent pl ans prepared by

t he MDA

After the MDA adopts a
specific agricultural chem ca
managenent plan, farm
producers, pesticide
appl i cators, government
agenci es and ot her persons
using that pesticide in areas
covered by the plan woul d be
required to conply. Plan
requi rements coul d include
nodi fications in agri-chem cal
use, restrictions on use in
sensitive areas around water
wells, required inplenentation
of best managenent practices
and education, training, and
licensing for agri-chem cal
users.

The Act also directs the
MDA to prepare a general
statew de agricultura
chem cal managenent plan. A
maj or purpose of this planis
to educate farm producers and
ot her pesticide users about
farm ng practices and
agricultural chem ca
managenent net hods that wl|
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prevent or mnimze ground
wat er contam nation. The Act
gi ves the Montana State

Uni versity Extension Service
and the MDA cooperative
responsibility for the
education prograns and

devel opment of agricul tural
best managenent practices.
The MDA has recently devel oped
rules to inplenent the Act.

Fundi ng | ssues

The Montana Agricul tura
Chem cal G ound Water
Protection Act is funded by
pesticide and fertilizer
regi stration fees. Funds
rai sed by the fees are
all ocated to the DHES to
devel op new agricultura
chem cal ground water quality
standards; to the MSU
Ext ensi on Service for
educati onal program
devel opnment; to the Montana
Bureau of M nes and Geology to
col |l ect ground water data on
sel ected aquifers; and to the
MDA to carry out its
responsibilities under the
Act .

There is general agreenent
that the current funding |evel
is inadequate to fully
i npl enent the Act. Further
agricultural chem ca
regi stration fee increases
wi ||l be proposed in the 199l
Legislature to pay for
conti nued agency
i npl ementation efforts. Some
farmers and ranchers favor a
special fee or tax on
househol d pesticides to cover
some ground water protection
costs. O her states have
general ly favored fundi ng
agricul tural chem cal ground
wat er prograns from pesticide



and fertilizer registration
fees or surcharges on retai
sal es. Sonme states have al so
used oil overcharge funds to
provi de partial funding for
research and educati onal
progr amns.

Results of Mnitoring for
Pesti ci des i n Mont ana
G ound Wt er

The MDA has conduct ed
[imted nonitoring for
agricultural chem cals over
t he past six years and has
detected pesticides in 25
percent of the wells sanpl ed
in 14 Montana counties. The
departnent believes that 31
wel I s were contam nated by
poi nt sources (i.e., pesticide
m xi ng and | oadi ng sites) and
that 19 wells were probably
cont am nat ed by nonpoi nt
source activities (i.e.,
routine field application of
pesti ci des).

Only a small percentage of
potential problemsites in
Mont ana have been sanpl ed for
agricultural chem cals. Some
of the wells where pesticides
have been detected are not in
| ocati ons where the risk of
pesticide | eaching is thought
to be greatest. Since only
l[imted nonitoring has been
done, the relative
contribution of point sources
and nonpoi nt sources to ground
wat er contam nation in Mntana
is not well understood. The
MDA is planning to target
future sanpling efforts to
areas of the state where
pestici de contam nation could
have the greatest inpacts on
human heal th and the
envi ronment. However, better
ground wat er hydrol ogy data is
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needed to support this effort.
Addi tional nonitoring is also
needed to determ ne the extent
of potential contam nation
(beyond initial detection of
agri-chem cals) and to detect
on- goi ng changes in ground

wat er quality over the |ong-
term

County Weed District |ssues

Noxi ous weeds pose a
significant threat to
agricul tural production and
natural ecosystens on a state-
wi de basis. There are weed
managenent districts in every
county in the state that are
responsi bl e for inplenenting
noxi ous weed nmanagenent
progranms on | ands and rights-
of -way controlled or owned by
t he counties and
muni ci palities. Some districts
are placing greater enphasis
on education of their
enpl oyees to protect ground
wat er quality, including
proper pesticide storage and
cl eanup procedures, proper
application of chem cals,
speci al precautions in
sensitive areas with shall ow
ground water, and use of |ong-
termintegrated pest
managenent techni ques and
bi ol ogi cal controls. However
the districts are not
uniformy commtted to these
educational efforts. Budget
constrai nts hanmper many
districts' efforts to inprove
managenent and to acquire and
mai ntai n proper pesticide
sprayi ng equi pment. Al so,
t here are no professional
training and certification
standards for weed district
supervi sors.



Chem cal
| ssues

Adgri cul tural
Managenent

There are several aspects
of pesticide use where
progress can be nmade to
prevent ground water
contam nation, including waste
pestici de and pesticide
cont ai ner di sposal practices
and education of pesticide
deal ers and applicators.

Proper di sposal of unused
pestici des and pesticide
containers is an inportant

i ssue. Pesticide containers
that are triple rinsed can be
treated as solid waste rather
t han a hazardous waste. The
agri-chem cal industry
strongly supports efforts to
educat e pesticide users on the
i nportance of properly rinsing
pestici de contai ners. The
future trend is toward bul k
pestici de delivery and use of
refillable containers in order
to reduce the nunber of
pesticide containers in the
environment. The industry
supports efforts by the EPA
and MDA to devel op new rul es
addressi ng bul k pesticide
handl i ng, inproved contai nment
of pesticides at m xing and

| oadi ng sites and proper
rinsing of pesticide
containers. The MDA intends to
adopt rules on these subjects
over the next eighteen nonths.

Agricul tural commodity
organi zati ons and many farm
producers take the position
that public policies and
regul atory decisions to
protect ground water from
agricul tural chem cals nust be
based on scientific
ri sk/benefit analysis, with
full consideration of the
i npacts on production of
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abundant food suppli es.
Envi ronnment al organi zati ons
and ot her farm producers are
nore concerned about the risks
of pesticide use. These groups
and individuals assert that
i nformati on about the health
effects of pesticides is
i nadequate to eval uate the
risks to public health and the
envi ronment .

Most farm producers are
concer ned about proper
di sposal of old, unused
pestici des that the EPA has
not reregistered. The options
for properly disposing of
these ol d pesticides are
presently |limted. Household
and garden use of pesticides
and di sposal of the containers
i s anot her issue that concerns
agricul tural producers.
Househol d use of pesticides
contributes to ground water
contam nation risk, but this
activity is essentially
unr egul at ed.

Alternative Agriculture |ssues

Many farmers, citizens and
envi ronmental and public
i nterest organizations believe
that reduction in pesticide
use is the key to reducing
ground wat er contam nation
risk. These organi zations and
i ndi vidual s strongly support
i ncreased funding for
research, education and
denonstration projects to
provide farners with nore
managenent options to maintain
production but reduce the need
for pesticides and comerci al
fertilizer inputs.
Devel opnment of markets for
grains and other crops that
are produced w thout chem cals
is an inportant related issue.



There are a nunber of on-
farmresearch projects
underway in Mntana and ot her
northern Great Plains states
that are testing alternative
and sust ai nabl e agricul tural
managenment practices. Mich of
this work is financed by non-
profit foundations or is being
conducted informally by
i ndi vi dual farners. The MSU
Ext ensi on Servi ce and
Agricul tural Experinment
Station are involved in sone
alternative agricultura
research, but state funding
for these types of projects
has been |imted. The 1989
Legi sl ature directed the MSU
Agricul tural Experinent
Station and Extension Service
to conduct research and
devel op education projects on
nmet hods of farm ng w thout
chem cal s. However, the
Legislature failed to
appropriate specific funds and
MU has not redirected other
funds within its budget to
support this work.

Sonme of the panelists who
testified at the EQC s January
1990 neeting said that the
effectiveness of agricul tural
chem cal ground water
managenent plans wl|
necessarily depend on the
avai lability of a workabl e,
proven set of alternatives to
reduce agricultural chem ca
use. Persons supportive of
this view believe that answers
to certain research questions
woul d be substantially nore
effective than a regul atory
approach in encouragi ng
Mont ana farm producers to
voluntarily reduce pesticide
and fertilizer use. Sone
exanpl es of alternative
agricultural research
guestions presented to the EQC
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are: Wat bi ol ogi cal contro
techni ques are effective

agai nst the Russian wheat

aphi d? What is the best timng
for mechani cal weed contro
operations in mjor Mntana
crops? Could a high protein
field pea now being grown in
Saskat chewan serve as a
soybean substitute in Montana
and make possible the

i ntroduction of another |egune
into a small grain rotation?
What | egunes use the | east
anount of water and hence have
the greatest potential for
success in Montana?

EQC Del i berati ons

The EQC rejected options
for establishing economc
i ncentives to encourage
farmers to inplenment
agricultural practices to
protect ground water. The
Council also elimnated from
consi deration the option of
aut hori zing conservation
districts to prepare specific
agricul tural chem cal ground
wat er managenent plans in
advance of the triggering
mechani snms presently set forth
in the Agricultural Chem ca
G ound Water Protection Act.

Anot her option that the EQC
dropped from consi derati on was
a provision to authorize the
Department of Agriculture to
cancel the registration of any
pesticide found in Mntana
ground wat er unl ess the
departnment director finds that
the health effects are not
car ci nogeni ¢, nutagenic,
t erat ogeni c, or neur ot oxi c.
Because Congress had approved
the 1990 federal farm bil
before the EQC conpleted its
final SIR 22 recomendati ons,



the EQC el ected not to prepare
a resolution or letters
expressing formal support for
federal farmpolicies to
enhance ground water
protection.

The EQC addressed the
remai ni ng options through the
follow ng fina
recommendat i ons:

The Environnmental Quality
Counci | endorses the portions
of the Departnent of

Agricul ture's proposed budget
for the 1992-1993 bi enni um

t hat provi de additional
funding to inplenment the 1989
Mont ana Agricul tural Chem cal
Ground Water Protection Act
and to expand ground water
nmonitoring for pesticides.

The Environnmental Quality
Counci | endorses |egislation
to specifically include
research and denonstration of
| ow chem cal input farmng
practices anong the types of
proj ects proposed by public
entities that are eligible to
conpete for funds fromthe
wat er devel opnent and
renewabl e resource devel opnent
grant prograns.

The Environnmental Quality
Counci | endorses a resolution
directing the DNRC to give
greater enphasis to projects
that focus on alternative
agricultural practices and
reduced agricultural chem cal
use in pronoting the water
devel opnent and renewabl e
resource devel opnent grant
prograns, and directing
Montana State University to
aggressi vely pursue funding
fromall available state and
federal sources for these
types of projects. The EQC
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will also send a letter to MSU
expressing the Council's
support for alternative
agricultural research and
denonstration projects, and
encouragi ng MsU to seek grant
funds in order to give greater
enphasis to these projects.

The Environnmental Quality
Counci | endorses |egislation
requiring weed district
supervisors to receive
training related to pesticide
managenent, ground wat er
protection, and public and
wor ker safety, within the
l[imts of available funding.
The EQC al so endorses the use
of noxi ous weed nanagenent
funds for purposes of

i nproving the quality of
training available to weed
supervi sors and for providing
sti pends where necessary to
enabl e weed supervisors to
attend the training prograns.

The Environnmental Quality
Council recomrends that the
Department of Agriculture
review its existing
publications that classify
pesticides according to their
potential to contam nate
ground wat er and nmake

i nprovenents wherever possible
to increase the useful ness of
these materials to Montana
agricultural producers and

ot her persons who use and
apply pesticides. The EQC
further recommends that the
departnent reference this
material on its conputerized
bul l etin board to encourage
greater public awareness of
the i nformation.

The Environnmental Quality
Council recomrends that the
Department of Agriculture



prepare and publish a nap
show ng usage patterns of
pesticides commonly applied to
agricultural crops and

rangel ands that have a high
probability of Ieaching into
ground water. To devel op the
map, the departnment should
rely upon records currently
col l ected from pesticide

deal ers and conmmerci al and
government applicators and
records that will be collected
fromthe U S. Departnent of
Agriculture fromfarm
appl i cators show ng
applications of restricted use
pesti ci des.

The Environnmental Quality
Counci | endorses |egislation
to require pesticide
registrants to submt to the
Department of Agriculture
results of tests conpleted on
or after October 1, 1991,
relating to the |l eachability
of pesticides that have
significant potential to

i npair ground water. The ECQC
al so endorses legislation to
require the departnent to
provi de copi es of pesticide
test results to interested
persons, provided that the
departnment may charge a
reasonable fee for this

servi ce.

The Environnmental Quality
Council recomrends that the
Department of Agriculture
review its pesticide
applicator training and
certification prograns and
make revi sions and

i nprovenents to increase the
| evel of information and
enphasi s placed on long-term
i nt egrated pest nmanagenent

t echni ques.
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The Environnmental Quality
Counci | endorses |egislation
to establish a voluntary
reporting systemto encourage
persons to contact the
Department of Agriculture and
report the types and vol unes
of waste pesticides in their
possession, and directing the
departnment to conpil e and
anal yze the information for
pur poses of maki ng
recommendations to the 1993
Legi sl ature concerning the
desi gn and scope of a proposed
wast e pesticide collection
program

The Environnmental Quality
Council recomrends that the
Department of Agriculture
devel op proposals for the 1993
Legi slature's consideration to
ensure proper disposal of
pestici de cont ai ners.

Leqgi sl ati ve Action

Passed
SB 161

Vol untary Waste Pesticide
Reporting System

* Signed by Governor

HB 240

I ncl ude Low Chem cal | nput
Agricul tural Products in
Renewabl e Resour ce Devel opnent
G ants Program

* Signed by Governor



Fai |l ed

SB 185

Require Pesticide Registrants
to Submt Pesticide
Leachability Tests Results

* Tabled in Senate Agriculture

HIR 6

Resol uti on Supporting
Al ternative Agricultural
Research and Denonstration

* Tabl ed in Senate
Agricultural Committee

Water Quality Bureau
Staffing

Virtually every section of
the SIR 22 interimstudy
contai ns reconmendati ons to
provi de additional funds to
the DHES, Water Quality
Bureau (WQB) to increase and
i nprove the current |evel of
effort devoted to water
pol l uti on di scharge permt
revi ew, enforcenment of the
Water Quality Act, and overal
wat er quality protection.

At the EQC s Cctober
nmeeting, WQB staff presented a
detail ed description of the
bureau's current ground water
protection program including
i nformati on describing the
program s current workl oad and
staff assignnments. The WQB
identified specific areas
wi thin the program where new
staff would be assigned if the
1991 Legislature were to
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deci de that the WOB needs
addi ti onal people to work on
ground wat er protection.

At this time the ground
water programis totally
funded by the EPA, but not at
a level sufficient to handle
the work | oad, especially
consi dering the increasing
nunber of ground water
contam nation incidents state-
wi de.

The follow ng points
summari ze the ground wat er
program s wor kl oad i ssues:

-- DHES' ground wat er
rul es have not been revi ewed
or updated in 8 years -- water
qual ity standards have not
been adopted for many
pol I utants and where standards
are | acking, the DHES | acks
authority to require ground
wat er cleanup in |ocations
where no reasonably
f oreseeabl e beneficial use of
the water would be affected --
numer ous ot her policy issues
and techni cal questions that
have arisen over the years may
warrant a general review of
the rul es

-- ground water pollution
di scharge permts currently
require 4 to 8 nonths to
process; conpliance
I nspections of permtted
facilities are mninmal;
facilities have not been
i nspected in over 3 years

sone

-- landfarm ng of
contam nated soils, sewage
| agoons, and Cl ass V di sposal
well's (dry sunps) are three
sources of ground water
pol lutants that the DHES has
not been able to properly
regul ate



-- the WQB receives
reports/conpl aints of about an
average of 30 spills and
accidents per nonth invol ving
pol l utants and possi bl e ground
wat er contam nation; the
reports and conplaints are
comng in at an increasing
rate due to greater public
awar eness of ground water;
many of these matters require
substantial investigation and
oversight, with sone taking
years to resol ve

-- over the past 3 years
about 12 new water pollution
enf orcenment cases per year
have been referred to DHES
| egal staff but only 4 or 5
cases per year have been
cl osed; the back-log is
seriously hanpering the |egal
staff's effectiveness

-- the nunber of mne
permt applications that the
WXB reviews in conjunction
with the Departnent of State
Lands has increased
dramatically -- the ground
water staff is not able to
review nonitoring data
coll ected by mne permt
applicants and can conduct
only mnimal permt conpliance
noni tori ng

-- the nunber of major
ground wat er problemsites has
i ncreased substantially (i.e.,
Church Universal and
Triunphant, Nelson Trailer
Court, Muntain Water Co.) --
wor k on such sites generally
extends over several years

-- in FY 90, 27 mgjor
subdi vi si ons, 820 m nor
subdi visions, 14 trailer
courts, and 3 condomn ni um
devel opments were approved by
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the WQB -- environnent al
assessnments were prepared on
only 2 subdivisions under MEPA

-- 1.0 new FTE may be
approved by the 1991
Legi sl ature through proposed
staff increases for the safe
dri nki ng water program but
this person would only provide
assi stance on revi ews of
subdi vi sions with public water
syst ens

-- the WQB currently does
not have an organi zed ground
wat er pollution prevention
conponent for projects such as
ground water vulnerability
assessnment and prioritization
and public education and
out reach

Based on the information WX>B
staff presented to the EQC,
the followng Iist shows where
4.5 additional FTE s woul d be
assigned if the 1991
Legi sl ature concl udes t hat

addi tional staff are
necessary:
0.5 FTE -- water

pol I ution di scharge
permtting and conpliance
I nspections; witing
guidelines for permt
applicants; and

determ ning regul atory
requi renents for sewage

| agoons and | and farm ng
of contam nated soils

0.3 FTE -- ground
wat er rul es update
and ground water
protection strategy
devel opnent

0.5 FTE --

conplaint, spills



and acci dent
response

0.4 FTE -- technica
revi ew of m ne
permt applications
and conpl i ance
noni t ori ng;

t echni cal assi stance
to other state

gover nnent prograns

0.3 FTE -- mmj or
ground wat er
contam nation site
eval uati on and
over si ght

0.5 -- devel opnent
of preventive ground
wat er protection
program conponent s

1.0 FTE --
subdi vi si on revi ew

1.0 FTE -- | egal
expertise and wat er
qual ity enforcenent

50

EQC Del i berati ons

Based upon the WQB wor kl oad
i ssues sunmarized in this
section and other information
concerning the scope of ground
water quality protection
problens in the state that was
present ed under the hard rock
m ni ng, septic system and
sewage di sposal, agricultura
chem cal, and ground water
managenent sections of the SJIR
22 ground water study, the EQC
endorsed the foll ow ng
recommendat i on:

The Environnmental Quality
Council recomrends that the
1991 Legislature provide 3.5
additional FTE s to the Water
Quality Bureau and 1.0
additional FTE to the DHES
legal unit to work on ground
water quality protection

t asks.



Forest Managenent

| nt roducti on

Interest in the
rel ati onshi p between ti nber
managenent and water quality
has i ncreased over the | ast
two decades. This increased
i nterest has cone from public
concern over water quality and
wat er - based recreation as well
as a growi ng awar eness by
resource managers of the need
for watershed conservati on.

Federal and state
gover nnments have responded by
instituting regulations to
protect these resources. The
federal government has passed
| egi sl ati on amendi ng the C ean
Water Act and revising public
| and managenent st atutes.
During the early 1970's,
western state governments
began a process of revising
forest practice legislation to
encour age the protection of
wildlife and watersheds.

As part of this process, in
1987, the Montana | egi sl ature
passed House Joint Resol ution
49, directing the
Environnmental Quality Counci
to study forest practices and
wat er shed effects in Montana.
The specific goals of the
study were to determ ne:

* how current forest
managenent practices are

af fecting watersheds in
Mont ana,

* the range of managenent
practices that conserve
wat er sheds and maintain
econom cal ly vi abl e tinber
harvest operations;

* the adm nistrative framework
pronoting the use of best
managenent practices in

Mont ana and ot her states; and

* i f areas of potential

i nprovenent are indicated, the
actions that would be nost
conduci ve to achieving both
wat er shed and ti nber goal s.

During the last biennium
(1989-1991), the EQC conti nued
its evaluation of forest
managenent by addressing three
maj or topics; best nanagenent
practices for tinber harvests,
cunul ative wat ershed effects,
and sustained yield forest
managemnent .

Legi sl ati ve Background

House Joi nt Resol ution 49
(HIR 49) was preceded by
several other |egislative
efforts to regul ate forest
practices in Mntana.

Bills proposed during the
1973, 1974, and 1975 sessions
woul d have aut horized m ni mum



state standards for tinber
harvesting, road construction,
reforestation, chem cal use,
and di sposal of |ogging sl ash.
These proposal s were supported
by state agencies,

envi ronment al groups, and
maj or segnents of the tinber

i ndustry, but opposed by non-
i ndustrial forest |andowners,
and ultimatel y defeat ed.

In 1975, the legislature
di d pass the Natural Streanbed
and Land Preservation Act,
requiring approval from /|l ocal
conservation districts for any
activity that would alter the
bed or banks of a perenni al
stream Al though not
specifically ainmed at tinber
managemnment, a maj or
application of this |aw has
been for stream crossings
associated with forest roads.

The forest practices
| egi sl ation proposed in
Mont ana bet ween 1973-1975
coincided with a rash of
simlar legislative activity
in other western states. New
or revised forest nmanagenent
| egi sl ation was adopted in
Oregon in 1971, Nevada in 1971
and 1973, in California in
1973, and in |Idaho and
Washi ngton in 1974. Many of
t hese acts superseded 1940's
vi ntage | aws whi ch focused
primarily on reforestation.
Legi sl ati on enacted during the
1970' s addressed the broader
i ssues of water quality, soi
conservation and wildlife
habi t at .

No forest practices
| egi sl ation was introduced
again in Montana until 1987.
That year, HB 781 was
introduced to allow private
forest | andowners to enter
into "binding cooperative
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agreenents” with the
Department of State Lands
(DSL). The ten year agreenents
woul d specify practices for
ti mber managenent on private
forest |lands that would
prevent degradation of
wat er sheds. Menbers of the
cooperative agreenents woul d
receive a reduced property tax
rate on |land subject to the
act's provisions. The bill
al so authorized the DSL to
adopt and enforce forest
practice rules which woul d
apply to private forest |ands
| arger than forty acres and
not under a cooperative
agr eenent .
In a hearing before the
House Natural Resources
Comm ttee, proponents of HB
781 argued that the bill was
needed to protect Mntana
wat er sheds from damage by
| oggi ng operations. Opponents
guestioned the need for
l egislation, citing existing
cooperative wat ershed
managenent progranms and an
i ncreased attention to water
qual ity by Montana tinber
operations. The Conmttee
eventually tabled HB 781 and
instead drafted a resol ution
for an interimstudy of
forest practices and their
effects on watersheds in
Mont ana. This resol uti on was
ultimately approved as HIR 49.
The EQC s HIR 49 forest
practice study, conpleted in
1988, resulted in the
devel opment of an initial set
of "best managenent practices”
for tinber harvesting in
Mont ana, and the event ual
passage of HB 678. Under
678, the DSL provides
i nformati on on best nanagenent
practices to | andowners and

HB



| oggers, as well as an on-site
consul tation for proposed
actions in sensitive areas.
This voluntary use of best
managenent practices and
efforts by other groups to
nmoni t or cumnul ati ve wat er shed
effects constitute the state's
of ficial programfor
protecting water quality in
forested areas.

Best Managenent Practices

Best managenent practices
(BWMPs) for forestry were
originally devel oped in the
1970"'s through a nmandate of
the federal Cl ean Water Act.
BMPs are m ni num st andard
gui delines for forest
operations which are intended
to protect water quality and
site productivity.

As part of the 1987-1989
HIR 49 interimstudy, the EQC
worked with interested and
affected groups to devel op an
initial set of forestry BMPs
for the state. They al so
established an audit process
to eval uate on-site managenent
practices at tinber sales to
determne if BMPs were being
applied during tinmber harvest
operations, and if applied,
whet her they worked.

Audit teans conducted the
first state-w de assessnment of
forest practices for BMPs
during the sumrer of 1988
(Zacheim 1988). In 1989, the
Uni versity of Mntana, under
t he Fl at head Basin Water
Quality and Fisheries
Cooperative, audited a nunber
of other sites for BWPs in the
Fl at head Ri ver Drai nage
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(Ehi nger and Potts, 1990). In
1989, the Montana Legi sl ature
directed the Departnent of
State Lands (DSL), forestry
di vision, to conduct anot her
series of audits eval uating
forest practices for BWMP

i npl ementation and to report
the audit results to the EQC
before the 1991 Legislative
session (Schultz, 1990).

The 1990 DSL audits were
conducted by three teans on 44
separate sites in the western
hal f of the state. Each audit
team was conposed of six

menbers; a fisheries
bi ol ogi st, a forester, a
hydrol ogi st, a representative

of a conservation group, a
road engi neer, and a soi
scienti st.

Sites were selected using a
set of criteria established
during previous audits which
i ncl uded geographi c | ocati on,
owner shi p group (federal
i ndustrial private, state or
non-industrial private),
anount of acreage harvested
and year of harvest. In
general, the sites chosen were
ones where tinber harvests
were |ikely to have an effect
on water quality.

On each site, 58 practices
were eval uated for both
application -- the degree to
whi ch the practice was
applied, and effectiveness --
the degree to which the
practice was effective in
preventing the deposition of
sedinent in surface waters.

A summary of the results of
the 1990 audits, conpiled by
the DSL, are presented in the
followi ng text and tables (for
a nore detailed anal ysis, see
Schultz, 1990).



The audit teans evaluated a total of 1780 practices at the 44
sites to assess how effectively | andowners and operators applied
BMPs. This general assessnment is presented in Table 1.

Table 1

Application of BMPs by Omership G oup

Owner ship Non

G oup Federal | Industrial |Industrial State | Al
Private Sites

Nunmber of

Practi ces 617 670 294 199 1780

Audi t ed

% Wi ch

Meet or 86% 78% 61% 81% 78%

Exceed

St andar ds

% of M nor 11% 15% 15% 14% 14%

Depart ures

% of Maj or 2% 6% 17% 5% 6%

Depart ur es

G oss 0% 1% 8% 1% 2%

Negl ect

BMP application was rated on a 5 point scale:
5 - QOperation exceeds requirenments of BM;
4 - Operation neets requirenments of BMp;
3 - Mnor departure from BMP (departure of snal
magni tude distributed over a |localized area, or over a
| arger area where potential for inpact is |ow);

2 - Mpjor departure from BMP (departure of |arge
magni t ude, or the repeated negl ect of BMPS);

1 - Goss neglect of BWP (risks to soil and water

resources were obvious; no indication that BMPs had
been applied.)
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Anal yzing only the percentage of BMPs applied by ownership
group does not accurately reflect how well or poorly the state's
wat er sheds are being protected. Even a | ow percent age of
m sapplied BMPs can result in severe inpacts. To provide several
perspectives, the DSL anal yzed the data in different ways.

In Table 2, a set of nine high risk BWs (those which, if
m sapplied, will have the nost severe effect on watersheds)
identified by the DSL have been anal yzed separately. For this
category of BMPs, the percentage of departures is higher than the
percent age of departures for all audited practices.

Table 2

Application of H gh R sk BMPs
by Ownership Goup and Rating Category

Owner ship Non

G oup Federal | Industrial |Industrial State | Al
Private Sites

Nunber of

H gh Ri sk 117 121 51 38 327

Practices

Audi t ed

% Wi ch

Meet or 64% 54% 26% 55% 53%

Exceed

St andar ds

% of M nor 28% 31% 24% 29% 29%

Depart ures

% of Maj or 8% 12% 35% 16% 15%

Depart ures

G oss 0% 2% 16% 0% 3%

Negl ect
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The DSL al so anal yzed the information eval uati ng what
percentage of sites departed fromthe BWMPs, and the average
nunber of departures per site. This information is provided in

Tabl e 3.
Table 3
Audit Sites with Departures from BMP Application
and Average Nunber of Departures per Site
% Sites with Average #/ Site
Departures
Owner shi p Tot al
G oup # of M nor | Mpjor [ Goss | Mnor | Major [ Goss
Sites
Feder al 16 94% 56% 0% 4.2 0.0
| ndustri al 16 100% | 63% 13% 6. 4 0.4
Non
| ndustri al 7 100% | 86% 57% 6.1 7.0 3.3
Private
State 5 100% | 40% 20%
All 44 98% | 61% 16%
Sites
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Tabl e 4 provides a sunmary of the effectiveness of al

practices audited, by ownership group. The effectiveness rating

eval uates whether the application or msapplication of a

particular forest practice increased the likelihood,

or actual

occurrence of, surface sedi nent entering stream channel s.

Tabl e 4

Ef f ecti veness of BMPs

Owner ship Feder al | ndustri al NI P State All
G oup Sites
Nunber of
Practices 616 669 294 199 1778
Rat ed
Adequat e 89% 79% 65% 83% 80%
Protection
M nor/ Tenp 7% 11% 17% 10% 11%
| npacts
Maj or / Tenp,
M nor/ 4% 7% 16% 7% 7%
Pr ol onged
Maj or/ 0% 3% 2% 0% 1%
Pr ol onged

BMP effectiveness was rated on a 5 point scale:

5 - Inproved protection of soil and water resources

over pre-project condition;

4 - Adequate protection of soil and water resources

(smal | armount of material eroded; naterial
reach draws, channels, or floodplains);

3 - Mnor and tenporary inpacts (sone materia
and is delivered to draws but not to streans;

| ast one year or |ess);

2 - Major and tenporary or mnor and prol onged (a najor
i npact occurs when material erodes and is delivered to
a stream or annual fl oodplain; a prolonged inpact

one | asting nore than one year);

1 - Mpjor and Prol onged.
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In Table 5, the DSL anal yzed the percentage of sites with

i npacts, and the average nunber of inpacts per site.
Table 5
Audit Sites with Inpacts and
Aver age Number of Inpacts per Site
Owner ship Feder al | ndustri al NI P State All
G oup Sites
Tot al
Nurber of 16 16 7 5 44
Sites
M nor/ Tenp 69% 88% 100% 60% 80%
| npact s
Maj or / Tenp,
M nor/ 56% 69% 86% 40% 64%
Pr ol onged
Maj or/ 0% 19% 14% 0% 9%
Pr ol onged
M nor/ Tenp 2.8 4.8 7.3 4.0 4.4
| npacts
Maj or/ Tenp,
M nor/ 1.6 2.8 6.6 2.8 3.0
Pr ol onged
Maj or/ 0.0 1.1 1.0 0.0 0.6
Prol onged
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According to the Departnent
of State Lands, the
information fromthe 1990
audits indicated that:

* 78 percent of the practices
audi ted net BMP standards,
(Table 1);

* there were notable

di fferences anong the
ownership groups in their
application and effectiveness
of all BMPs, (Table 1);

- federal |ands
consistently rated better
t han ot her ownership
groups; USFS and BLM

st andar ds of

operation generally
exceeded t he BWP

requi renents;

- the DSL ranked second
anong the ownershi p groups
for application and

ef fectiveness of BMPs;

- industrial private

| andowners ranked third,
and non-industrial private
| andowners ranked fourth;

* 53 percent of the high risk
practices audited net BMP
requi renents, (Table 2);

* nearly all sites (43 of

44), had at | east one m nor
departure from BMP application
(Tabl e 3);

* more than half the sites
(27 of 44) had at | east one
maj or departure, (Table 3);

* nonindustrial private |ands
had the hi ghest average nunber
of departures per site, (Table
3);
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* all sites on non-industri al
private | ands had m nor,
tenporary inpacts -- all but
one had maj or or prol onged

i npacts, (Table 3);

* the percent of practices
rated as providi ng adequate
protection is high (80
percent), (Table 4), but

i npacts are still occurring on
a majority (64 percent) of the
sites audited, (Table 5);

* 80 percent of the sites
audi ted were produci ng at

| east m nor, tenporary inpacts
to the soil and water

resource, at an average of 4.4
practices per site, (Table 5);

* 64 percent of all sites

wer e produci ng nmaj or tenporary
i npacts, at an average of 3.5
practices per site, (Table 5);

* the greatest departure from
BMPs and the nost inpacts were
associated primarily with road
dr ai nage and road

construction;

* pbest nmanagenent practices
were nearly al ways properly
applied for road planni ng and
| ocation, and for mnimzing
stream channel di sturbance;

* no difference was evident
anong regions of the state in
application and effectiveness
of BMPs.



Recommendati ons

Based on the information from
the 1990 audits, the
Department of State Lands nade
the follow ng reconmendati ons
on forest managenent to the
1991 Legi sl ature.

Continue the interdisciplinary
BMP audits, on an annual or

bi annual basis, in order to
make | andowners and ti nber
operators nore aware of
forestry BMPs.

Forma commttee to study and
rectify the perceived

i nconsi stenci es between the
hazard reduction requirenents,
BMP goal s and sil vicul tural
obj ectives for reforestation.

Adj ust BMPs where the audits
poi nt out weaknesses.

Conti nue educating | oggers,

| andowners and foresters,
concentrating on problem areas
docunent ed t hrough BMP audits.

Keep future audits consi stent
with past audits to provide a
rel evant neans of conpari son.

Actively encourage the site's
| oggi ng contractors to attend
the audit. At a mninum give
contractors a copy of the
audit results for their sites.

Devel op a systemto renmedy
specific problenms found during
audi ts.

Conti nue fundi ng vol unt eer
audit team nenbers.
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Cunul ati ve Wat er shed
Ef fects

Best managenent practices
are one tool used to prevent
i ncreased stream fl ow and
i ncreased sedi ment deposition
in forest watersheds. However,
BMPs do not elimnate al
i npacts from forest
operations. Though the effect
of a single forest activity
may be minimal at the point of
origin, the conbined, or
"cunul ative effect” of severa
tinmber activities may create
downstream water quality
pr obl ens.

The term cumul ati ve effect
relates to changes in water
quality, water yield (stream
flow), channel structure, or
aquatic habitat caused by the
interaction of natural
ecosystem processes with
mul tiple forest operations.
Specific results of cumul ative
effects mght include altered
channel form increased
sedi ment ati on, reduced
reservoir capacity, or
degraded agricul tural,
muni ci pal or industrial water
supplies. A cumul ative effect
may occur fromthe interaction
bet ween forestry and ot her
activities, such as mning or
agriculture; and may occur
incrementally, fromthe
gradual build up of sedinent,
or suddenly, with a fl ood.

Wil e cunmul ati ve wat er shed
ef fects have received nmuch
recent attention, the issue is
not new. State forests in
Mont ana were established in
1925, in part to provide
wat er shed protection (77-5-



101, MCA). Currently, the

Nati onal (NEPA) and Mont ana
(MEPA) Environnmental Policy
Acts require federal and state

agencies to evaluate the
potential for cunulative
i npacts that may result from
government activities.
In the | ast severa
in sone instances, |and
managers have deferred tinber
harvests because of the anount
of land already harvested in a
gi ven wat er shed. Ti nber
harvests have been post poned
or suspended on state or
federal lands in the Lolo
Creek Drainage, the Koot enai
Nat i onal Forest's Canoe Qul ch
Ranger District, and in
tributaries of Wiitefish and
Pl aci d Lakes, which are both
nutrient sensitive and have
hi gh | evel s of recreationa
use (Schultz and Sihler,
1990) .

years,

Mont ana Cunul ati ve Wat er shed

Ef f ects Cooperative

In 1984-85, when it becane
apparent that cumul ative
wat ershed effects could limt
forest managenment options on
both state and federal | ands
in Montana, the affected
agenci es and several |arge
ti mber conpanies fornmed a
cooperative to address this
i ssue. The Montana Curul ative
Wat er shed Effects Cooperative
(MCVEC) i ncl udes
representatives fromthe U S
Forest Service, the Bureau of

Land Managenent, Pl um Creek
Ti mber Conpany, Chanpi on
I nternational, the DSL, the

Depart ment of Health and
Envi ronnment al Sci ences, and
t he Departnent of Natural
Resources and Conservati on

61

The geographic area of the
Cooperative has been limted
on atrial basis to m xed
owner ship watersheds in the
Lol o, Kootenai and Fl at head
Nat i onal Forests.

In addition to conpiling
i nformati on on BWMPs and
sharing information on
proposed harvest activities,
in 1988 the MCWEC adopted a
t hree phase process to address
cunmul ative effects. Phase 1
uses nodels to raise a red
flag where cunul ative effects
exi st or are inmnent. The
Cooperative agreed to use the
USFS WATSED nodel as a net hod
for identifying the potenti al
for a cunulative effect. The
WATSED nodel incorporates a
series of site-specific inputs

(area, soils, precipitation
runoff, erosion factors,
etc.), to predict the

i ncreased water yield and

i ncreased sedi nent yield that
will result froma proposed
managenent action. However,

t he techni ques used for

i ndi cati ng when a problemis

i mm nent are not exact, and
some nenbers fromindustry

i nvolved in the Cooperative
have expressed concern that

t he nodel s used have not been
verified and that USFS and DSL
threshold | evels for increases
in sedinent or water yield are
arbitrary.

If a problemis indicated
during Phase 1 of the process,
t he Cooperative noves to Phase
2. Phase 2 verifies nodel
results through nonitoring and
on the ground assessnent by
Cooperative nenbers. If a
problemis verified, upper
| evel managers initiate Phase
3 of the process, and neet to
devel op a cooperative



managenent plan for the
wat er shed.

Al t hough the Cooperative's
efforts are a positive attenpt
to manage cunul ative effects,

t he process does not al ways
operate snmoot hly and wi t hout
controversy. Specific cause
and effect relationships may
be difficult to quantify.
Though resource specialists
have begun to devel op net hods
to indicate when forest
wat er shed uses are likely to
be affected by increased
sedi ment or streamflow, the
process is not exact, and is
t herefore open to chall enge.

Along with the technica
uncertainties, the nmanagenent
of wat ersheds is confounded by
ot her issues as well.

Tradi tional | and managenent
based upon the idea of a
defi ned boundary, and that
rights and responsibilities
are defined with respect to
t hese boundaries. The
transboundary nature of
cunmul ati ve watershed effects
chal l enges this traditiona
tenet of |and nmanagenent.

I n addi ti on, because
| andowners have different
managenent obj ectives, the
managenent of cunul ative
wat ershed effects is al so
functionally fragnented. The
i mportance of maintaining
water quality varies between
t he public and private
sectors. By statute, state and
f ederal agencies nust bal ance
ti mber production with water
qual ity protection. The
private sector does not have
this sanme obligation.

is

As an alternative approach
t o managi ng wat er sheds, the
states of Washi ngton and | daho
have adopted prograns using
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t he concepts of adaptive
managenent and basi n pl anni ng.

Adapti ve managenent offers
a strategy for watershed
managenent that can be
utilized despite scientific
uncertainty.

| f human under st andi ng of
nature is inperfect, then
human interactions with
nature shoul d be
experimental . That
policies should be
desi gned and i npl enent ed
as experinments probing

t he behavi or of natural
systens. Experinents
often surprise, and
scientists learn from
surprises. So, if
resour ce nmanagenent
considered fromthe
out set as an experi nment,
surprises are
opportunities to learn
rather than failures to
predict. Adaptive
managenent hol ds the hope
that, by learning from
experi ence, one can reach
and mai ntain a managed
equilibriumefficiently
and with the resilience
to persevere in the face
of surprise. (Lee, 1989)

is,

is

Lee and Law ence (1986)
conpar ed adapti ve nmanagenent
wi th consensus nmanagenent --

t he standard operating
procedure of the MCOWEC to
date. The aut hors concl uded
that while consensus
managenent wor ks under many
conditions, when there is a
basi c conflict over objectives
and val ues, for exanple, water
quality vs. profits, further
action may be prevented under
the guise of scientific
uncertainty. In contrast,



adaptive managenent is action
oriented, enphasizing |earning
during the process and
nodi f yi ng managenent deci sions
accordingly.

I n basin planning,
| andowners within a watershed
cooperatively eval uate
exi sting conditions and
activities, identify future
goal s and then devel op a plan
for the watershed.
Specifically, a basin plan
could 1) identify a sensitive
wat ershed in multiple

owner ship, 2) assess basin
condi tion, including sedi nent
| oads, water yields and

managenent activities, 3)

i dentify managenent

obj ectives, including water
qual ity thresholds and harvest
| evel s, 4) predict watershed
responses to tinber harvest
and ot her managenent acti ons,
usi ng cunul ati ve wat er shed
effects analysis, 5) devel op
refined managenent options
contingent on possible

out cones reveal ed by the
nmonitoring, 6) test prediction
t hrough nonitoring, and 7)
nodi fy managenment activities
and refine nodels accordingly.
Basin plans are currently
bei ng devel oped on 60 to 70
stream segnents in |daho, the
Yaki ma and Ni squally River in
Washi ngton, and the Ml k River
i n Mont ana.

Despite the chal |l enges
encount ered, the Cooperative
has laid a solid framework for
col l ective action to
effectively address the
probl ens of cunul ative
wat er shed effects nmanagenent.
The incorporation of the
concepts of adaptive
managenent and basi n pl anni ng
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by the MCWEC may assi st the
Cooperative in resolving

probl ens despite the technica
uncertainties of watershed
managenent, as well as provide
a nore active framework in
which to do so.

Sust ai ned Yield

The EQC concl uded its study
of forest practices in Mntana
by briefly review ng the issue
of sustained yield.

The concept of sustained
yield originated in Germany
during the 18th and 19th
centuries as a scientifically-
based set of rules for
managi ng a forest.

When stands of trees had
reached a certain degree
of maturity -- were
"ripe" -- they were cut;
the land was restored to
forest; the trees grew
for a new cycle, |eading
to anot her forest ready
for harvest at sone
future date. By having
nore or |ess equal areas
of land(or equal vol unes
of tinber) in each age
cl ass, the harvest each
year (or at each
interval) could be
appr oxi mat el y equal .
(d awson and Sedj o, 1983)
At around the turn of the
20th century, the concept of
sustai ned yield began to
energe in the United States,
largely in response to the
practice of clearcutting |and
for agricultural and tinber



supply purposes (C awson and
Sedj o, 1983).

The use of sustained yield
was further advanced by the
devel opnment of the national
forest system In the early
1900's, the first chief of the
Forest Service, Gfford
Pi nchot, and other American
foresters began applying
Eur opean nethods of forestry,
i ncluding sustained yield, to
nati onal forest |ands.

Policies to pronote
sustained yield in this
country have been pursued nost
aggressively by the federal
government, specifically on
nati onal forest |ands.

The Sust ai ned-Yi el d Forest
Managenment Act of 1944 all owed
private | andowners to enter
into long-termcontracts with
t he governnent to jointly
manage forest | ands of
interm ngled federal and
private ownership for
sustai ned yield.

The Multipl e-Use Sust ai ned-
Yield Act (MJSY) of 1960
extended the sustained yield
concept to resources other
than tinber. The act defines
sustai ned yield as:

t he achi evenent and

mai nt enance in perpetuity
of a high-1level annual or
regul ar periodi c out put
of the various renewabl e
resources of the national
forests w thout

i mpai rment of the
productivity of the |and.

These "vari ous renewabl e

resour ces"” of national forests
are def!ned as outdopr
recreation, range, tinber,

wildlife and fish.
t he federa
instituted the

wat er sheds,
In 1976,
gover nnent
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Nati onal Forest Managenment Act
in part, to pronote sustained
yi el d managenent. The act
directs the Forest Service to
pursue a policy of
nondeclining even-flow This
policy, as its name inplies,
requires that each forest
manage tinber in a fashion
such that the quantity and
quality of tinber harvested
does not decline fromone year
to the next.

The conmon definition of
sustai ned yi el d devel oped by
the Society of American
Foresters (SAF) is:

[the] managenent of a
forest property for
cont i nuous production
with the aim of
achieving, at the
earliest practical tine,
an approxi mate bal ance
bet ween net growt h and
harvest, either by
annual , or sonewhat

| onger period[s].

The policies pronoted by
t he federal government and the
definition of sustained yield
devel oped by the SAF suggest
several possible objectives
for sustained yield
managenent, anong them a
conti nuous supply of wood,
comunity stability in tinber-
dependent regions, and the
conti nuous out put of non-
ti mber resources, i.e,

recreation, wildlife, etc.

Sustai ned Yield in Montana

I n Novenmber 1990, Pat
FIl owers, from the Mntana
Departnment of State Lands,



forestry division, nade a
presentation to the EQC,

addr essi ng the question of
whet her Montana's tinberl ands
wer e bei ng managed for

sustai ned yield. The
information for the
presentati on was based on a
study conpleted in 1987 on the
future of Montana's tinber
supply (Flowers and ot hers,
1987) .

The 1987 Ti nmber Supply
Study used the nost recent
estimates of avail able tinber,
al ong with projections of
future harvest and m ||
demands, to estinmate changes
in future tinber supplies in
Mont ana. The sinul ations were
applied to three regi ons of
the state; the northwest, the
sout hwest and central areas,
for the years 1985 - 2030.

According to Flowers, the
results of the 1987 Ti nber
Supply Study showed sone cl ear
trends:

* the USFS has sufficient
inventory to harvest, between
1985 - 2030, the anount of
tinmber identified in their
forest plans;

* the other non-industrial

| and owners al so have
sufficient inventory to cut

t he same anpbunt of vol une that
they cut on average over the
period 1970 - 1984, at | east

t hrough 2030;

* jndustrial |andowners wl |
not be able to continue
harvesting tinber at the sane
rate as they averaged from
1970 - 1984; if harvests
continue at the sane rates,
their stock of nerchantabl e
trees will be depl eted between
2005 - 2010.
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Fromthe results of the
1987 tinber supply anal ysis,
several concl usions were nade
regardi ng sustained yield in
Montana. First, as a whol e,
all ownership groups are
cutting less tinber then they
are grow ng. In that sense,
Mont ana i s managi ng for
sustained yield on a state-

wi de, mnulti-owner basis.
However, if sustained yield is
viewed as a goal to neet on

i ndi vi dual ownershi ps, then
that goal is net by al

owners, except industry.

| ndustrial |andowners are

cutting at a rate they cannot
sustain, while all other
owners can sustain expected
harvest |evels.

Finally, if sustained yield
is viewed as a neans to
achi eve stable tinber-
dependent conmunities, then
Mont ana i s not managi ng for
sust ai ned yi el d. Recent
harvest |evels probably cannot
be sustained, given the
expected decline in harvest
fromindustrial |ands, and
despite optim stic assunptions
regardi ng the expected harvest
on Forest Service and ot her
non-industrial lands. If
recent harvest |evels can no
| onger be net, sone |ayoffs,
and possible even ml|
cl osures, may occur.

Resource scientists are
continuing to study sustained
yield in Mntana. Updated
state-wi de tinber inventories
for state and private
| andowners shoul d be avail abl e
soon. For that reason, the
Mont ana Chapter of the Society
of American Foresters has
conmi ssi oned anot her study to
exam ne the tinber supply



i ssue. The study was begun in is expected to be conpleted in
the final nonths of 1990, and | ate 1992.
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Rur al

| nt roducti on

Respondi ng to a request
fromthe Governor and the
Legi slative Council, the EQC
at the March 1990 neeti ng,
agreed to undertake a study
regardi ng the adequacy of
state statutes and regul ati ons
that deal with rura
devel opnent issues. The
Governor identified four nmjor
areas of concern

1. Sewage di sposal

2. CGeothermal resource
devel opnent ;

3. Fallout shelter
construction; and

4. Rural residential
devel opnent .

A report presented to the
Council at its June 1990
neeting reviewed the mjor
state statutes, administrative
regul ati ons and | ocal
or di nances governing these
i ssues. Existing or potenti al
probl ens associated with these
i ssues were identified and
potential solutions to the
probl enms were present ed.
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Devel opnent

| n August, Cctober, and
Novenber, 1990, the Counci
consi dered specific responses
to these issues. This section
of the annual report will
briefly review the background
of each issue and outline the
Council's deliberations and
final reconmendati ons
regardi ng the environnent al

i npacts of devel opnent in
rural Montana.
Rural Devel opnment Study

Fi ndi ngs and
Recommendat i ons

. SEWAGE

A | ndi vi dual
Syst ens

Septic

Backgr ound

The overridi ng purpose of
t he sewage di sposal statutes
and regulations is to protect
public health. The consensus
of the people in local and
state governnent who deal with
sewage issues is that the
regul ati ons adequately



acconplish this task. As |ong
as the m nimum state sewage
standards apply - because the
systemis classified as a
public system reviewed under

t he subdivi sion statutes, or
the |l ocal governnents have
adopt ed adequate septic system
regul ations - the public
health is protected.

Pr obl ens

Probl ens devel op, or have
t he potential of devel oping,
in areas where the state
m ni mum st andards do not
apply. The DHES does not
regul ate individual septic
systens, and while | ocal
Boards of Health may devel op
their own regul ati ons, an
estimated 20 counties in
Mont ana have no sewage
di sposal regulations at all.

Del i ber ati ons

The Council considered a
nunber of options to increase
the revi ew of individual
septic systens. One option
woul d have required the DHES
to establish a state permt
system for individual septic
systens. However, EQC nenbers
were concerned by the |arge
adm ni strative burden that
woul d be placed on the DHES by
such a program

Anot her option would have
nodi fied the statutory
definition of a subdivision,
e.g. renmoving the 20 acre
provision. This would all ow
i ncreased state or | ocal
government revi ew of
i ndi vi dual septic systens.

The Council, apart from
perceived political problens
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with this option, questioned
whet her a change in
subdi vi sion | aw was the
appropriate place to address
this specific issue.

The | ast option
consi dered required the DHES
to establish state individual
septic system standards and
al so required | ocal Boards of
Heal th to adopt regul ations as
| east as stringent as those
standards. The Council decided
that this was the nost
efficient and appropriate
response to this issue.

Recommendati ons

The Departnent of Health and
Envi ronmental Sci ences shoul d

be required to adopt, in
adm ni strative rules, nninmm
standards for individual

sewage contro
systens.

and di sposal

Section 50-2-116 MCA shoul d be
nodified to require | oca
Boards of Health to adopt

regul ations at |east as
stringent as the state

st andards for individual
septic systens.

| npl enent ati on

The Council, in
conjunction with the SIR 22
Ground Water Protection and
Managenment Study, prepared
draft |egislation that
addr essed these issues.

(See the Gound Water section
of this report, On-Site Sewage
D sposal and Septic Systens,

page 28 for details)



B. Sanitation in
Subdi vi si on Act.

Backagr ound

The only way that a non-
failing individual septic
system currently cones under
state reviewis if the system
is included in a subdivision.
Section 76-4-104 et. al. MCA
requires that any division of
| and that qualifies as a
"subdi vi si on" nust show t he
avai lability of sufficient
pot abl e water and adequat e
sewage di sposal capabilities
before certification.

Pr obl ens

This statute only applies
to devel opnents that neet the

| egal definition of
subdi vi si on. Most devel opnment s
in rural Mntana do not neet

this definition and therefore
are not subject to review for
sewage di sposal or potable
wat er supply. The | argest
problemis the provision that
excl udes any division of |and
in excess of 20 acres fromthe
subdi vi sion regul ati ons. The
ot her maj or exclusions to
subdi vi sion review, the
"fam |l y" and "occasional "

sal es, are not excluded from
the sanitation review

Recommendati on

By requiring review at the

| ocal Il evel for conpliance
with state standards for

i ndi vi dual septic systens, the
recomendations in section A
address this issue as well.
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C. Cesspool, Septic Tank
and Privy C eaners Act

Backgr ound

Apart fromthe septic
systemitsel f, another nethod
of di sposing of sewage is by
spreadi ng cesspool or septic
tank wastes. Section 37-41-105
MCA st at es:

Thi s chapter does not
prohi bit the owner or |essee
of the property fromwhich the
sept age was renoved from
di sposing or contracting for
t he di sposal of his own
sept age upon | and owned or
| eased by himif it does not
create a nuisance or public
heal t h hazard.

Pr obl ens

The intent of this
statute is reportedly to allow
a single rural famly to
di spose of their own waste on
| and they control. Alleged
abuses of this statute, where
| arge anounts of waste have
been spread, have been
reported to the DHES.

Del i ber ati ons

The Council|l considered
amendi ng state |law to include
a maxi mum gal | on- per - day
sewage spreading rate. The
maxi mum coul d be designed to
allow only a standard "fam |y"
to qualify for this statutory
excepti on. DHES personnel
poi nted out problens with
est abl i shing a maxi num
spreading rate that would be
relevant for different site
conditions as well as problens



wi th enforcenment of the
maxi mum rate. DHES personnel
told the Council that actua
problens with inproper sewage
spreadi ng were rare but there
shoul d be sone gui delines
established for people to

fol | ow when spreadi ng sewage.

Recommendati on

The DHES shoul d establish

m ni mum r ecommended gui del i nes
for sewage spreadi ng. The
recomended gui del i nes shoul d
initially be published via
DHES ci rcul ar and i ncorporated
into admnistrative rules if
probl enms with inproper sewage
spreadi ng devel op

| npl enent ati on

The DHES, in cooperation
with local health officials,
i s devel opi ng sewage spreadi ng
gui delines. These will be
publ i shed in DHES circul ar
format in 1991.

1. GEOTHERMAL DEVELOPMENT

Backagr ound

Unl i ke many ot her states
wi th geot hermal resources,
Mont ana does not recogni ze,
under state water |aw, any
di fference between "hot" and
"cold" water. Therefore, while
a water right to a geotherma
resource i s subject to the
same appropriation and
adj udi cati on procedure and
protection as any other water
right, only the quantity of
the water is protected, not
the tenperature or other

products, e.g. minerals or
gas, commonly associated with
geot hermal resources.

Addi tionally, use of a ground
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wat er geot hermal resource,
even a use that threatens the
val ue of that resource to
anot her user, is exenpt from
state water use permt
requirenments.

| f the geotherma
resource i s used as a power
source however, it may fal
under the Major Facility
Siting Act, (Act) section 75-
20-101 et. al. MCA. The Act,
i npl enent ed by the Depart nent
of Natural Resources and
Conservation (DNRC), requires
state certification of
environmental conpatibility
bef ore a geot hermal power
proj ect can be devel oped. The
Act al so includes exploration
notification provisions for
geot hermal projects that are
potentially covered by the
Act .

The DNRC has det erm ned
that use of a geotherna
resource solely for space

heat, e.g. greenhouses,
residential or storage
bui | di ngs, or spa use, could

be defined as "geothermally
derived power"”, and therefore
be covered by the Act. The
DNRC nakes this determ nation
based on the specific details
of the plan as subm tted by

t he devel oper. To date
however, the DNRC has not
applied the Act to any

geot hermal resource project.

Pr obl ens

Current and future users
of geothermal resources have
no nmeans of protecting the
heat or by-product val ue of
t he resource under state water
law. This could lead to
inefficient and wast ef ul
of the resource and cause
irreparable harmto the

use



resource in an entire area.
Additionally, while the DNRC
will determne if a geotherma
devel opment is covered by the
Maj or Facility Siting Act
based on the plans of the
devel oper - it is unclear who
must submit a plan to the
DNRC.

Del i ber ati ons

The Council reviewed
geot hermal statutes in
surroundi ng states and heard
presentati ons by DNRC
personnel regarding the
potential for inplenenting
simlar legislation in
Mont ana. The Council deci ded
t hat geot hermal resources are
a unique asset in this state
and shoul d receive nore
protection than is currently
avai |l abl e through the Water
Use Act.

Recommendati on

To adequately protect all of
Mont ana' s wat er resources, the
Water Use Act shoul d be
nodified to require a permt
for the use of geothernal
resources. Additionally,
Major Facility Siting Act
shoul d be clarified as
applicable only to geot hermal
resource use for the
production of electricity of
7.5 nmegawatts or greater.

t he

| npl enent ati on

The Counci | prepared
draft |egislation (SB 210)
t hat addressed this issue but
it was tabled by the Senate
Nat ural Resources Conmitt ee.
The Conmittee noted that the
bill connected water quantity
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and water quality in a manner
t hat was new to Montana water
use |laws. Additionally, the
Comm ttee questi oned whet her

t he EQC had adequately
investigated the bill's inpact
on current and future water
users. The Commttee drafted a
resol ution (SJR 25) directing
the Water Policy Commttee to
conduct an interimstudy on

t he need for and the
feasibility of increased

geot hermal resource
regul ati on.

[11. FALLOUT SHELTERS

Backgr ound

There are no specific
state or local regul ations
that deal with this type of
construction. However, the
Mont ana Departnment of
Commer ce, Buil di ng Code
Bureau, is in the process of
preparing a reconmendation to
adopt Uni form Bui | di ng Code
appendi x chapter 57 which
governs fallout shelters.
woul d allow the state to
ensure that any new fall out
shelter net m ni mum
construction and safety
standards. It woul d not
however, allow state or | ocal
governnents to evaluate the
scale or location of the
shel ter.

Thi s

Del i ber ati ons

The Council| considered
requiring state review and
approval of shelters |arger
than a certain capacity.
Additionally, this could

trigger environnental review
of the shelter under the
Mont ana Envi ronnental Policy

Act .



The Council al so
consi dered broader |egislation
that would require state
revi ew of any project that
exceeded a specified
paraneter. Paranmeters m ght
i ncl ude the anmount of noney
spent on the project, the
amount of |and cleared or soil
renoved, or the nunber of
peopl e enpl oyed, etc. Any
project that nmet or exceeded
t he applicabl e paraneter would
then require state review and
approval .

Recommendati ons

The Council questioned whet her
fall out shelter construction
was a statew de probl emthat
required increased |egislative
regul ati on. The Council| noted
that the on-going EQC review
of MEPA inplenentation al so
addresses portions of this

i ssue. However, recogni zing
that the recent shelter
construction in Park County
was the reason fallout
shelters were included in the
rural devel opnent study, the
Counci | supported the
Governor's efforts to ensure
adequat e di scl osure of

devel opnent plans early in the
envi ronnent al revi ew process.

| V. RURAL RESI DENTI AL

DEVEL OPMVENTS

Backagr ound

Unr egul at ed residenti al
devel opnent s have been, and
continue to be, a problemin
rural Montana. These
unr egul at ed devel opnents, in
ot her words - devel opnents not
revi ewed under the Subdivision
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and Platting Act or the
Sanitation in Subdivision Act,
escape the follow ng parti al
[ist of mnimmrequirenents:

1. an environnental
assessnment of the devel opnent;
2. identification of

unsui tabl e areas for
devel opnent ;
3. prescription of
standards for:
a. roads,
and dr ai nage;
b. adequate water supply
and sewage and solid waste
di sposal services;
c. utility installation;
4. adequate fire and
pol i ce services etc.

| ots, grading

A new and grow ng facet
of this problem concerns
mul ti ple ownership of a single
20 acre parcel. The resulting
increase in density conpounds
t he above probl ens.

Del i ber ati ons

The Council| consi dered
the foll ow ng options
regarding this issue:

1. Specifically anmend
the definition of subdivision.

I f increased state review
of residential developnents is
desired, the definition of
subdi vi si on coul d be changed
by renoving the 20 acre
subdi vi si on definition and/or
renovi ng the "occasional " and
"famly sale" review
exenpti ons.

2. Alowloca
governnments to define
subdi vi si on

Al ternatively, the state
definition of subdivision
could be recast as a m ni mum



definition, specifically

all owi ng | ocal governments to
define subdivision in a manner
that is appropriate for their
ar ea.

3. Encourage | ocal
pl anni ng and/ or zoni ng.

Correcting the
subdivision laws wi |l not
solve the entire problem
however. Even if a devel opnent
conplies with the subdivision
regul ations, it still may be
viewed by sone citizens as an
i nappropriate | and use for a
speci fic area. Under current
statutes, |ocal governnents,
or groups of citizens, have
the authority to direct area
| and use through pl anni ng and
zoni ng, but few areas have
done so. To foster |ocal
control of |and use issues,
the state coul d design and
i npl ement i ncentives for |ocal
pl anni ng and zoni ng. For
exanpl e, increased state
techni cal and fi nanci al
assi stance coul d be nade
avai l abl e to communities that
expressed an interest in
mai ntai ning | ocal contro
| and use i ssues.

over

4. Require |oca
conpr ehensi ve pl anni ng and
zoni ng.

Al ternatively, if,
di scussed above, | ocal
governnments are unwilling, or
unable, to regulate | and use,
a state mandated county-w de
pl anni ng and zoni ng program
simlar to Oregon's woul d
sol ve that aspect of the
probl em The requirenent could
be very general, e.g.
mandat i ng the pl anni ng and
zoning action and | eaving all
but the nost basic

as
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requirenments up to the loca
gover nment s.

5. Inplenent state-w de
| and use pl ans.

Finally, the state could
take on the role of planner.
This coul d be acconplished
t hrough state-w de | and use
pl ans or identification of
critical areas and areas of
speci al significance. These
options could provide strong
state | eadership on |land use
policy - yet remain flexible
enough to be responsive to the
speci al needs of Mntana's
di verse climte, topography
and popul ati on.

Recommendati ons

The Council| decided that

revi sing the subdivision | aws
was a necessary first step in
i nprovi ng Montana's | and use

policy. The Council supports

removing "l oop holes" in the

current subdivision | aws such
as the 20 acre definition and
the "famly" and "occasional "
sal e revi ew exenpti ons.

| npl enent ati on

Wi | e supporting these
nodi fi cations, the Counci
not endorse specific
| egi sl ati on. The Council
revi ewed draft subdivision
anmendnent | egislation and the
Council nmenbers wi ||l
i ndi vidual ly consider the
| egi slation again when it is
i nt roduced.

did

V. CONCLUSI ON

The Council was asked to
eval uate the adequacy of state



regul ati on on four separate,
but related, rural devel opnment
i ssues. Seeing these issues,
and attenpting to resolve them
as distinct, separate

probl ems, underscores the
basi ¢ shortcom ng of Montana's
| and use policy.

inits third annual
1974,

The EQC,
report of Decenber
stated that:

Mont ana has a | and use
policy. But it is inplicit,
hi dden away in the nooks and
cranni es of the |aw and of the
adm ni strative codes of the
many agenci es of state
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government. For the peopl e,
the legislature, and the
governor, an unstated policy
is hard to evaluate. It is
difficult to suggest changes
in an unstated policy or use
it to nmeasure the efforts of
st at e agenci es.

Thi s statenent remains
true today. Only by bringing
the diffuse policy elenents
together into a cohesive
structure - only by explicitly
identifying the form function
and goals of Montana's | and
use policy - can these issues
truly be addressed and
resol ved



Log Scal i ng

| nt roducti on

Log scaling is the
measuring of a log to
determ ne the anmount of tinber
contained in that | og. Several
different units of neasurenent

exi st, but the nobst common is
the "board foot", i.e. a piece
of tinber one foot |ong, one

foot wi de and one inch thick.
Loggers, and for the purposes
of this report the term

"l oggers” 1ncludes anyone
whose financial return depends
directly on |l og scale, have
expressed concern about the
accuracy of log scaling in
Mont ana.

Legi sl ati ve Background

Bills authorizing state
regul ation of |og scaling have
been i ntroduced during past
| egi sl ative sessions, but none
have been enact ed.

The 45th Legislature (1975)
requested that the Legislative
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Counci |l prepare a neno
detailing log scaling
practices in other tinber
produci ng states and outlining
potential |og scaling

regul atory progranms. No

| egi sl ative action foll owed.

A proposal requesting an
interimstudy to:

: undert ake a
conpr ehensi ve study of |og
scaling in Mntana to
determ ne the practicality of
establishing a certification
procedure for scalers in

Mont ana, acceptabl e uniform
standards of neasurenents, and
regul atory procedures for |og
scaling. . .;

was defeated in the 47th
Legi slature (1981).

Last, the 51st legislature
(1989) appropriated $5,000 to
the Environnmental Quality
Counci | :

(f)or the purposes of
conducting public hearings on
probl ens associated with | og
scaling practices and their
effects on the econom c health
of the tinber industry and on
the tinber resource in
Mont ana.



For additional background
information, the reader is
referred to a report prepared
by the Environnental Quality
Council for the 52nd Mont ana
Legi sl ature (EQC 1990).

St udy Process

The study consisted of a
series of hearings in order to
provide a public forumfor
interested people to present
their views on log scaling to
the Council. The Council used
t hese hearings to decide what
further action was needed on
this matter during the 1991
| egi sl ative session.

The study focused on the
foll owi ng questi ons.

1. Are log scaling practices
i nconsi stent in Mntana?

2. If log scaling practices
are inconsistent, where are
t he problens? |Is scaling

i nconsi stent -

A Wthinthe mlls?

B. Between the m |l s?

C. Between federal, state
and private scalers?

3. What is causing the
i nconsi stency?

A. Type of scal e used?

B. Harvesting of smaller
tinmber?

C. I nadequate scaling?

D. Intentional ms-
scal i ng?

4. How wi despread is the
pr obl enf
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A Maiinly a small mll
pr obl enf

B. Miinly a large mll
pr obl enf

C. Is the problem
occurring statewide or is it
| ocalized or isol ated?

5. How can the probl em be
corrected?

A. Changing to cubic
and/ or wei ght scal e?

B. I ndependent check
scal er progranf

C. Increased flexibility
in mll contracts?

6. Wio should correct the
probl em and who pays?

A. Vol untary agreenent
within the tinber industry?
B. State regulatory

progr anf

7. 1f log scaling practices
are not inconsistent, can the
perception of inconsistency be
removed by increased

comuni cation within the
timber industry?

8. Are there other concerns
with log scaling that should
be addressed?

The public hearings were
conducted in M ssoul a,
Li vi ngston, and Kal i spel
April 28th, June 16th, and
August 4th respectively. In
M ssoul a 75 peopl e attended;
in both Livingston and
Kal i spel |, 25 peopl e attended.

The foll ow ng paragraphs
summari ze the answers fromthe
| oggers and the Montana Wod
Products Association to the
Qual ity Counci

on

Envirpnnental
qguesti ons:



Loggers
From the coments received

in the three public neetings,

t he apparent underlying

problemw th log scaling in

Montana is that the | oggers do

not trust the mlls to give

them an accurate scale. The
speci fic problens, and
potential solutions, nentioned

nost often are |listed bel ow
1. The scaling is not fair.

A. Overruns - Mdst mills
actually realize between one
and one half and two board
feet (BF) for every BF for
whi ch the | ogger is paid. Mny
of the loggers said they felt
that the mlls are "stealing”
this wood fromthem

What is causing the overrun?

a) Scribner decimal "C
scale - This scaling

net hod, the nobst commonly
used in Mountana and ot her
states, is outdated and
cannot accurately scale

t he new smal | er di aneter

| ogs. Decimal "C' was
originally designed to

i ncl ude taper and defect,
but this is now figured
separately and subtracted
fromthe gross scale

wi t hout any correspondi ng
"credit" given to the

| ogger. Additionally, the
saw kerf in the decima
"C' was designed at 1/4
inch, the kerf is now 1/8
inch, again with no
corresponding "credit”
given to the | ogger.

b) Cull logs - any | og that
has over 50% defect is a cul
log and nost mlls will not
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pay for it. However, sone
mlls can still use the cul
| ogs for chips, etc. The

| ogger cannot get the cul
| ogs back.

B Ms-scaling - The
scal ers are not independent.
I f a | ogger conplains about a

scal e, the | ogger nust
conplain to the mlIl. If the
m |l does not agree, or does

not fully agree with the

| ogger about an incorrect
scale, the |logger can go to no
one else. It is also difficult
for a logger to challenge the
mll on a particular scale
because of the "yard" practice
of putting a scaled |oad on
the deck, with other |ogs,
soon as possi bl e.

as

C. No recourse for a
| ogger with a conplaint. If a
| ogger conpl ai ns about a

scal e, the |ogger nust
conplain to the mlIl. If the
m || does not agree, or does

not fully agree, with the

| ogger about an incorrect
scale, the |logger can go to no
one else. It is also difficult
for a logger to challenge the
mll on a particular scale
because of the "yard" practice
of putting a scaled |oad on
the deck, with other |ogs,
soon as possible. After a
scal i ng probl em has devel oped,
it is possible for a logger to
enpl oy, often at the |ogger's
expense, a check scaler on a
particul ar | oad of |ogs, but
this does not solve the
probl em of the first
guestionabl e | oad. And even if
the mll is "caught” with a
bad scale, the | ogger can do
not hi ng about it. A |egal
action, or even conpl aining
too loudly, will only get the

as



| ogger "bl ack-balled" in the
ar ea.

2. The scaling is

i nconsi stent. Despite the
di ssatisfaction with the
decimal "C' scal e, nost

| oggers agreed that if the
scal e was consistent, they
could live with it.

What is causing the
i nconsi stent scaling?

A. Ms-scaling -
above)

(See 1. B

B. Inaccurate scaling -
Mont ana has no scal er
certification process to
ensure that all scalers are at
least mnimally proficient.

C. Destination dependant
scaling - Loggers have noticed
that logs of simlar quality
will be scaled differently
depending on the ultinmate use
of the logs. A BF of one tree
shoul d be the sane as a BF of
any other tree. It should nake
no difference whether the | og
is being sent out of state,

sent out of the country, used
for | og hones, veneer, poles,
posts, 2x4's etc.

3. How can the probl em be
corrected?

Most | oggers stated that
getting paid by weight is nore
consi stent than the deci ma

"C'" nmethod. However, nost
| oggers al so stated that, for
vari ous reasons, they do not

support a state |law requiring
pay by weight. There were many
comments regardi ng the shift
to the "cubic" scale. This
woul d renove sone of the

probl ems with decimal "C',
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e.g. failure to account for
taper. But regardl ess of the
type of scale used, if the
mlls are not consistent,
| oggers felt that the
under | yi ng probl em of m strust
woul d remain.

The follow ng potenti al
sol uti ons were suggested at
t he public neetings.

t he

* Use independent scalers,
paid by both the | oggers and
the mlls. This would renove
t he appearance of bias on the
part of the scal ers.

* Create a state agency, with
enf orcenent power under the
Wei ghts and Measures Bureau of
t he Departnent of Commerce, to
random y spot check scal ers.
Even usi ng i ndependent

scal ers, nost | oggers want
sonmeone to go to if there is a
di sagreenent over the scale.
This state check scal er nust
have the authority and ability
to ensure that the | oggers get
a fair scale.

Mont ana Wbod Pr oduct s
Associ ati on (MAPA) Comments

The MAPA, generally
representing the mills,
bel i eves that the underlying
m strust between the |oggers
and the mlls stens from an
i nconpl et e under st andi ng of
both the scaling practices and
the inmportant role individual
contracts play in the entire
scal i ng process.

1. Overruns

Responding to specific
| ogger conments, the MAPA
enphasi zed that overruns,
taper, and the new narrower



kerf, are all included into

t he cal cul ati ons that
determ ne the total cost of a
ti mber sale. For exanple,
while it is true that the
mlls commonly receive one to
two tines as nmuch tinber as
they pay for by scale - this
"extra" tinber is included in
the equation that determ nes
how much the m || pays per BF
In other words, if the mlls
reduced their overrun, i.e.
actually received the sane
anount of tinber that was
scal ed, the purchase price of
that tinber woul d decrease. So
while the | ogger would get a
hi gher scale, the tinber would
be worth | ess and the | ogger
woul d end up with the sane
amount of noney.

2. Cull Iogs

The MAPA stated that a | og
must now contain at | east 66

percent defect, i.e. unusable
timber, before it wll be
classified as a cull [og. MAPA

al so stated that the cost of
handling a cull |og through
the mll exceeds the val ue
recover ed.

3. No recourse when scaling
probl ens arise

The MAPA stated that, to
t heir know edge, all major |og
yards in Montana are open for
check scaling. \When buying
tinber fromstate, federal or
| arge industrial entities, the
mll scale is regularly check
scal ed by the sellers. The
mll scale is usually higher
to the mlls disadvantage,
t han the check scal e. There
are consultant foresters and
check scalers available in
Mont ana but there has been

little interest on the part of
i ndependent | oggers to pay for
use of these services.

4. Scal er proficiency

The MAPA agreed that
Mont ana has no scal er
certification program but
went on to say that many
scal ers in Muntana have been
licensed in other states,
attend periodic scaling
wor kshops, and belong to
pr of essi onal scaling
soci eti es.

5. Contracts

The MAPA enphasi zed t hat
nost of the probl ens
identified by the | oggers
could and shoul d be addressed
t hrough the contracting
process. The contract can
specify the type of scale
used, establish appropriate
taper, reserve the right to
use a check scaler, etc.

6. Educati on

The MAPA inforned the
Council that it would sponsor
an education program i nvol vi ng
| andowners, |oggers, mlls,
and scalers, to provide
i nformati on on scaling
practices and the inportance
of contracts. Representatives
of the Montana Loggers
Associ ation al so supported the
program

O her Scaling Prograns

1. | daho

| daho requires that all |og
scal ers be licensed by the
state. The licensing procedure



involves a witten and
practical application test.

Li censed scal ers are checked
every two years by state check
scal ers to ensure conpliance
with state standards. If the
licensed scaler is located in
anot her state, the scal er nust
travel to |Idaho every two
years for relicensing. A Board
of Scaling Practices, funded
by | og purchases, oversees the
i censing and scaling

st andar ds.

2. Oregon

Scal i ng bur eaus,
i ndependent of either industry
or public agencies, scale |ogs
in Oregon. The tinber
purchaser is required to pay
t he scal i ng bureau.
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3.  Washi ngton

Washi ngton al so uses
i ndependent scal i ng bureaus.
But | og scaling costs are
split between the purchaser
and the seller.

Recommendati ons

After receiving the public
comments regarding | og scaling
practices in Mntana and
information regarding | og
scaling regulation in other
states, the Council decided to
prepare this report and
transmt it to the 52nd
Legislature with no final
recommendat i ons. The Counci
deci ded that, while a probl em
exi sts, the scope of the
problemwas insufficient to
warrant further Counci
action. The Council hopes that
the information included in
this report will assist
i ndi vidual legislators to
better understand the issues.



Docunments Submtted in Conpliance with MEPA

January 1989 - Decenber 1989
Lead Agency Nunber of Summary of
Envi r onnment al Docunent s
Assessment s
Mont ana Depart nent Speci es
of Fish, Wldlife 3 i ntroduction

and Par ks

Air quality
Mont ana Depart nent 51 Environnent al permts;
of Health and assessnents wast ewat er
Envi r onnment al 1 Environnent al di schar ge
Sci ence i npact permts;
st at ement subdi vi si on revi ew
Road i nprovenents
Mont ana Depart nent 38 resurfacing,

of Hi ghways

bri dge
reconstruction,
signing, etc.

Mont ana Depart nent
of Nat ur al
Resources and
Conservati on

2 Environnent al
assessnents

1 Envi ronnment al
i npact st at enent

O 1 and gas
drilling permts,
wat er projects

Mont ana Depart nent
of State Lands

32

Ti nber sales; m ne
operating permts;
| and | eases for

oil and gas

drilling
US Departnent of 1 Environnent al Enmer gency
Agricul ture i npact statenent gr asshopper
control program

US Departnent of
t he Arny

1 Environnental
i npact statenent

Johnson At ol
Chem cal Agent
D sposal System

Bur eau of Land
Managenent

1 Envi ronnent al
assessnent
2 Environnent al
i npact statenents

W | der ness

st udi es;

| and | eases for
oil and gas
drilling
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January 1990 - Decenber 1990
Lead Agency Number of Summary of
Envi r onnment al Docunent s
Assessnent s
Communi ty

Mont ana Depart nent

devel opnent bl ock

of Conmerce 7 grants; water and
sewer system
I nprovenents
Speci es
Mont ana Depart nment 6 i ntroducti on;
of Fish, Wldlife rehabilitation
and Par ks proj ects
Air quality
Mont ana Depart nent permts;
of Health and 70 wast ewat er
Envi r onnment al di scharge permts;
Sci ences subdi vi si on revi ew
Mont ana Depart nment 12 H ghway
of Hi ghways I nprovenents
Mont ana Depart nent 266 Environnent al Ol and gas
of Nat ur al assessnents drilling permts;

Resources_and
Conservati on

1 EIS

wat er reservations

Mont ana Depart nent
of State Lands

43

M ne recl amati on;
operating permts;
| and | eases for
oil and gas
drilling

US Departnent of
Agriculture

1 Environnent al
assessnent
2 EIS s

Wat er shed pl an;
pest contr ol
pr ogr ans

US Departnent of
t he Arny

1 Environnental
i npact statenent
suppl enent

Johnson At ol
Chem cal Agent
D sposal System

US Departnent of

1 Environnent al

Power sal es

Ener gy assessnent contracts
W | der ness
Bur eau of Land 2 Draft EI S st udi es;

Managenent

S
3 Final EI S s

| and | eases for
oil and gas
drilling
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Mont ana Environnental Policy Act

Part 1

Gener al Provisions

Part Cross-References

Duty to notify weed managenent district
when proposed project will disturb | and,
7-22-2152.

75-1-101. Short title. Parts 1 through 3 may be cited as the

"Mont ana Environnental Policy Act".
History: En. Sec. 1, Ch. 238, L. 1971; R C M 1947, 69-6501

Cross- Ref erences

State policy of consistency and continuity in
t he adopti on and application of environnental
rules, 90-1-101.

75-1-102. Purpose. The purpose of parts 1 through 3 is to
declare a state policy which will encourage productive and
enj oyabl e harnony between man and his environnent, to pronote
efforts which will prevent or elimnate damage to the environnment
and bi osphere and stinulate the health and welfare of man, to
enrich the understandi ng of ecol ogi cal systens and natural
resources inportant to the state, and to establish an

environnmental quality council.
Hi story: En. Sec. 2, Ch. 238, L. 1971; RC M 1947, 69-6502.

Cross- Ref erences

Ri ght to clean and heal t hful environnent,
Art. 11, sec. 3, Mnt. Const.

Duty to nmaintain clean and heal t hful environment,
Art. I X sec.l1l, Mnt. Const.

Department of Public Service Regul ation,
2-15-2601.

75-1-103. Policy. (1) The | egislature, recognizing the
profound i npact of man's activity on the interrelations of al
conponents of the natural environment, particularly the profound
i nfluences of popul ation grow h, high-density urbanizati on,

i ndustrial expansion, resource exploitation, and new and
expandi ng technol ogi cal advances, and recogni zing further the
critical inportance of restoring and maintaining environnental

83



quality to the overall welfare and devel opnent of man, decl ares
that it is the continuing policy of the state of Montana, in
cooperation with the federal governnent and | ocal governnents and
ot her concerned public and private organi zations, to use al
practicabl e means and neasures, including financial and technical
assistance, in a manner calculated to foster and pronote the
general welfare, to create and mai ntain conditions under which
man and nature can coexi st in productive harnony, and fulfill the
soci al, econom c, and other requirenents of present and future
generations of Montanans.

(2) In order to carry out the policy set forth in parts 1
through 3, it is the continuing responsibility of the state of
Montana to use all practicable neans consistent with other
essential considerations of state policy to inprove and
coordi nate state plans, functions, prograns, and resources to the
end that the state may:

(a) fulfill the responsibilities of each generation as trustee
of the environnent for succeedi ng generations;

(b) assure all Mntanans safe, healthful, productive, and
aesthetically and culturally pleasing surroundi ngs;

(c) attain the w dest range of beneficial uses of the
envi ronment w thout degradation, risk to health or safety, or
ot her undesirabl e or unintended consequences;

(d) preserve inportant historic, cultural, and natural aspects
of our unique heritage and nmai ntain, wherever possible, an
envi ronnment that supports diversity and variety of individual
choi ce;

(e) achieve a bal ance between popul ati on and resource use
which will permt high standards of living and a wi de sharing of
life's anenities; and

(f) enhance the quality of renewabl e resources and approach
t he maxi num attai nabl e recycling of depl etable resources.

(3) The legislature recogni zes that each person shall be
entitled to a healthful environment and that each person has a
responsibility to contribute to the preservati on and enhancenent

of the environment.
Hi story: En. Sec. 3, Ch. 238, L. 1971; RC M 1947, 69-6503.

Cr oss- Ref er ences

Ri ght to clean and heal t hful environnent,
Art.1l, sec. 3, Mont. Const.

Duty to maintain a clean and heal t hf ul
environnent, Art. |IX, sec.1, Mnt. Const.

Comments of historic preservation officer,
22-3-433

hRenev\abl e resource devel opnent, Title 90,

ch. 2.

75-1-104. Specific statutory obligations uninpaired. Nothing
in 75-1-103 or 75-1-201 shall in any way affect the specific
statutory obligations of any agency of the state to:

(1) conply with criteria or standards of environnental
qual i1 ty;
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(2) <coordinate or consult with any other state or federa
agency; or

(3) act or refrain fromacting contingent upon the
recommendations or certification of any other state or federal
agency.

H story: En. Sec. 6, Ch. 238, L. 1971; R C M 1947, 69-6506.

75-1-105. Policies and goals supplenentary. The policies and
goals set forth in parts 1 through 3 are supplenentary to those
set forth in existing authorizations of all boards, conmm ssions,
and agencies of the state.

History: En. Sec. 7, Ch. 238, L. 1971; R C M 1947, 69-6507

Part 2

Envi ronnment al | npact Statenents

75-1-201. General directions - environnental inpact
st at enent s.

(1) The legislature authorizes and directs that, to the fullest
extent possi bl e:

(a) the policies, regulations, and | aws of the state shall be
interpreted and adninistered in accordance with the policies set
forth in parts 1 through 3;

(b) all agencies of the state, except as provided in
subsection(2), shall

(1) wutilize a systematic, interdisciplinary approach which
will insure the integrated use of the natural and social sciences
and the environmental design arts in planning and in
deci si onmaki ng whi ch may have an i npact on man's environnent;

(ii) identify and devel op nmet hods and procedures which wll
insure that presently unquantified environnental amenities and
val ues may be given appropriate consideration in decisionmaking
al ong with econonic and technical considerations;

(ti1) include in every reconmendation or report on proposals for
proj ects, prograns, |egislation, and other major actions of state
government significantly affecting the quality of the human
environment, a detailed statenent on

(A) the environnental inpact of the proposed action;

(B) any adverse environnental effects which cannot be avoi ded
shoul d t he proposal be inpl enent ed;

(C alternatives to the proposed action;

(D) the relationship between |ocal short-termuses of man's
envi ronnment and t he mai ntenance and enhancenent of |ong-term
productivity; and

(E) any irreversible and irretrievable conm tnents of
resources which would be involved in the proposed action should
it be inplenented,
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(1v) study, develop, and describe appropriate alternatives to
recomrend courses of action in any proposal which involves
unresol ved conflicts concerning alternative uses of avail able
resour ces;

(v) recognize the national and | ong-range character of
envi ronment al probl ens and, where consistent with the policies of
the state, |lend appropriate support to initiatives, resolutions,
and prograns designed to nmaxim ze national cooperation in
anticipating and preventing a decline in the quality of mankind's
wor |l d environnent;

(vi) make available to counties, nmunicipalities, institutions,
and individuals advice and information useful in restoring,
mai nt ai ni ng, and enhancing the quality of the environnent;

(vii) initiate and utilize ecological information in the

pl anni ng and devel opnent of resource-oriented projects; and
(viii) assist the environnental quality council established by 5-
16-101; and

(c) prior to making any detailed statenent as provided in
subsection (1)(b)(iii), the responsible state official shal
consult with and obtain the comments of any state agency which
has jurisdiction by |aw or special expertise with respect to any
environmental inpact involved. Copies of such statenent and the
comments and views of the appropriate state, federal, and | ocal
agenci es which are authorized to devel op and enforce
envi ronnment al standards shall be nmade avail able to the governor,

t he environmental quality council, and the public and shal
acconpany the proposal through the existing agency review
processes.

(2) The departnent of public service regulation, in the
exercise of its regulatory authority over rates and charges of
railroads, notor carriers, and public utilities, is exenpt from
t he provisions of parts 1 through 3.

(3) (a) Until the board of oil and gas conservation adopts a
programmati c environnmental statenent, but no |ater than Decenber
31, 1989, the issuance of a permt to drill a well for oil or gas
is not a major action of state government as that termis used in
subsection (1)(b)(iii).

(b) The board of oil and gas conservation shall adopt a
programmati c statenent by Decenber 31, 1989, that nust include
but not be limted to:

(i) such environmental inpacts as may be found to be

associated with the drilling for and production of oil and gas in
t he maj or produci ng basins and ecosystens in Mntana;
(ii1) such nethods of accomplishing drilling and production of

oil and gas as may be found to be necessary to avoid pernmanent

i mpai rment of the environnent or to mtigate long-terminpacts so
that the environnment and renewabl e resources of the ecosystem may
be returned to either conditions simlar to those existing before
drilling or production occurs or conditions that reflect a
natural progression of environnental change;
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(iii) the process that will be enployed by the board of oil and
gas conservation to eval uate such environnental inpacts of
i ndividual drilling proposals as may be found to exist;

(iv) an appropriate nethod for incorporating such
environnmental review as may be found to be necessary into the
board's rules and drill permtting process and for acconpli shing
the review in an expedi ent manner;

(v) the maximumtinme periods that will be required to
conplete the drill permtting process, including any
envi ronmental review, and

(vi) a record of information and analysis for the board of oi
and gas conservation to rely upon in responding to public and
private concerns about drilling and production.

(c) The governor shall direct and have managenent
responsibility for the preparation of the programmatic statenent,
including responsibility on behalf of the board of oil and gas
conservation for the disbursenent and expenditure of funds
necessary to conplete the statenent. The facilities and
per sonnel of appropriate state agencies nust be used to the
extent the governor deens necessary to conplete the statenent.
The governor shall forward the conpleted draft programmatic
statenment to the board of oil and gas conservation for hearing
pursuant to the provisions of the Montana Admi nistrative
Procedure Act, Title 2, chapter 4. Follow ng conpletion of a
final programmatic statenent, the governor shall forward the
statenment to the board for adoption and use in the issuance of
permts to drill for oil and gas.

(d) Until the progranmmatic environnmental statement is adopted,
t he board of oil and gas conservation shall prepare a witten
progress report after each regular neeting of the board and after
any special board neeting that addresses the adoption or
i npl enentation of the programmatic environnental statenment. A
copy of each report nust be sent to the environnental quality
counci | .

H story: En. Sec. 4, Ch. 238, L. 1971; RC M 1947, 69-6504; and. Sec. 1,
Ch. 391, L. 1979; amd. Sec. 1, Ch.473, L. 1987; and. Sec. 1, Ch. 566, L. 1989.

Conpiler's Comments

1989 Amendrent: In (3)(a) and (3)(b) substituted
"Decenber 31, 1989" for "June 30, 1989"; and
inserted (3)(d) relating to reporting requirenents
concerni ng programmati c environnental statenents
not yet adopted.

Cross- Ref erences

Citizens' right to participate satisfied if
envi ronnental inpact statenent filed, 2-3-104.

Statenment to contain infornation regarding
heritage properties and pal eontol ogi cal renains,
22-3-433.

Public Service Conmission, Title 69, ch. 1
part 1.

St at ement under | akeshore protection provisions
required, 75-7-213.

I npact statenent for facility siting,
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75-20- 211.

Fees for inpact statenments concerning water
permts, 85-2-124.

Ener gy energency provisions -- exclusion,
90- 4- 310.

75-1-202. Agency rules to prescribe fees. Each agency of state
government charged with the responsibility of issuing a | ease,
permt, contract, |license, or certificate under any provision of
state law may adopt rules prescribing fees which shall be paid by
a person, corporation, partnership, firm association, or other
private entity when an application for a | ease, permt, contract,
license, or certificate wll require an agency to conpile an
envi ronment al inpact statenment as prescribed by 75-1-201. An
agency nust determne within 30 days after a conpleted
application is filed whether it will be necessary to conpile an
envi ronnment al inpact statenent and assess a fee as prescribed by
this part. The fee assessed under this part shall be used only to
gat her data and informati on necessary to conpile an environnent al
i npact statenent as defined in parts 1 through 3. No fee may be
assessed if an agency intends only to file a negative declaration
stating that the proposed project will not have a significant
i npact on the human environnent.

History: En. 69-6518 by Sec. 1, Ch. 329, L. 1975; R C M 1947, 69-6518(1).

Cr oss- Ref erences

Fees aut hori zed for environnental review of
subdi vi sion plats, 76-4-105.

Fees in connection w th environnental
i npact statenent required before issuing permts
to appropriate water, 85-2-124.

75-1-203. Fee schedule -- maximunms. (1) In prescribing fees
to be assessed against applicants for a | ease, pernmt, contract,
license, or certificate as specified in 75-1-202, an agency nay
adopt a fee schedul e which nay be adjusted dependi ng upon the
size and conplexity of the proposed project. No fee may be
assessed unless the application for a | ease, permt, contract,
license, or certificate will result in the agency incurring
expenses in excess of $2,500 to conpile an environnental inpact
st at enent .

(2) The maximum fee that may be inposed by an agency shall not
exceed 2% of any estimated cost up to $1 mllion, plus 1% of any
estimated cost over $1 million and up to $20 mllion, plus 1/2 of
1% of any estimated cost over $20 million and up to $100 mllion,
plus 1/4 of 1% of any estimated cost over $100 mllion and up to
$300 million, plus 1/8 of 1% of any estimated cost in excess of
$300 m | lion.

(3) If an application consists of two or nore facilities, the
filing fee shall be based on the total estinated cost of the
conmbined facilities. The estinmated cost shall be determ ned by
t he agency and the applicant at the tinme the application is
filed.
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(4) Each agency shall review and revise its rules inposing
fees as authorized by this part at |east every 2 years.
Furthernore, each agency shall provide the legislature with a
conplete report on the fees collected prior to the tinme that a
request for an appropriation is made to the | egislature.

Hi story: En. 69-6518 by Sec. 1, Ch. 329, L. 1975; R C. M 1947, 69-6518(2),

(7).

75-1-204. Application of admnistrative procedure act. In
adopting rules prescribing fees as authorized by this part, an
agency shall conply with the provisions of the Mntana
Admi ni strative Procedure Act.

History: En. 69-6518 by Sec. 1, Ch. 329, L. 1975; R C.M 1947, 69-6518(4).

Cr oss- Ref erences

Mont ana Admi ni strative Procedure Act --
adoption and publication of rules, Title 2, ch. 4,
part 3.

75-1-205. Use of fees. Al fees collected under this part
shall be deposited in the state special revenue fund as provided
in 17-2-102. Al fees paid pursuant to this part shall be used as
herei n provided. Upon conpletion of the necessary work, each
agency will nake an accounting to the applicant of the funds

expended and refund all unexpended funds wi thout interest.
History: En.69-6518 by Sec. 1, Ch. 329, L. 1975; R C.M 1947, 69-6518(5); and.
Sec. 1, Ch. 277, L. 1983.

75-1-206. Multiple applications or conbined facility. In
cases where a conbined facility proposed by an applicant requires
action by nore than one agency or nultiple applications for the
sane facility, the governor shall designate a | ead agency to
collect one fee pursuant to this part, to coordinate the
preparation of information required for all environnental inpact
statenents which may be required, and to allocate and di sburse
the necessary funds to the other agencies which require funds for

the conpletion of the necessary work.
History: En. 69-6518 by Sec. 1, Ch.” 329, L. 1975; R C. M 1947, 69-6518(6).

75-1-207. Major facility siting applications excepted. No fee
as prescribed by this part nmay be assessed agai nst any person,
corporation, partnership, firm association, or other private
entity filing an application for a certificate under the
provi sions of the Montana Major Facility Siting Act, chapter 20
of this title.

Hi story: En. 69-6518 by Sec. 1, Ch. 329, L. 1975; R C M 1947, 69-6518(3).
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Part 3

Environnental Quality Counci

75-1-301. Definition of council. In this part "council" neans

the environnmental quality council provided for in 5-16-101.
H story: En. by Code Conm ssioner, 1979.

Cr oss- Ref erences
Qualifications, 5-16-102.
Term of nenbership, 5-16-103.
O ficers, 5-16-105.

75-1-302. Meetings. The council may determne the tinme and
pl ace of its neetings but shall neet at |east once each quarter.
Each nmenber of the council is entitled to receive conpensation
and expenses as provided in 5-2-302. Menbers who are full-tine
salaried officers or enployees of this state may not be
conpensated for their service as nenbers but shall be rei nbursed

for their expenses.
History: En. Sec. 10, Ch. 238, L. 1971; and. Sec. 6, Ch. 103, L. 1977; RC M
1947, 69-6510

75-1- 303 t hrough 75-1-310 reserved.

75-1-311. Exam nation of records of governnent agencies. The
council shall have the authority to investigate, exam ne, and
inspect all records, books, and files of any departnent, agency,

conmmi ssion, board, or institution of the state of Montana.
H story: En. Sec. 15, Ch. 238, L. 1971; R C M 1947, 69-6515

75-1-312. Hearings -- council subpoena power -- contenpt
proceedings. In the discharge of its duties the council shal
have authority to hold hearings, adm ni ster oaths, issue
subpoenas, conpel the attendance of w tnesses and the production
of any papers, books, accounts, docunents, and testinony, and to
cause depositions of witnesses to be taken in the manner
prescri bed by |law for taking depositions in civil actions in the
district court. |In case of disobedience on the part of any
person to conply with any subpoena issued on behalf of the
council or any commttee thereof or of the refusal of any w tness
to testify on any matters regardi ng which he may be lawfully
interrogated, it shall be the duty of the district court of any
county or the judge thereof, on application of the council, to
conpel obedi ence by proceedings for contenpt as in the case of
di sobedi ence of the requirenents of a subpoena issued from such

court on a refusal to testify therein.
History: En. Sec. 16, Ch. 238, L. 1971; R C M 1947, 69-6516

Cross- Ref erences

Warrant of attachment or commitnent for
contenpt, 3-1-513.

Deposi tions upon oral exam nations, Rules
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30(a) through 30(g), 31(a) through 31(c),
MR Civ.P. (see Title 25, ch.20).

Subpoena -- di sobedi ence, 26-2-104 through
26-2-107.

Crimnal contenpt, 45-7-3009.

75-1-313. Consultation with other groups -- utilization of
services. In exercising its powers, functions, and duties under
parts 1 through 3, the council shall:

(1) <consult with such representatives of science, industry,
agriculture, labor, conservation organizations, educational
institutions, |local governments, and other groups as it deens
advi sabl e; and

(2) wutilize, to the fullest extent possible, the services,
facilities, and information (including statistical infornmation)
of public and private agencies and organi zati ons and i ndi vi dual s
in order that duplication of effort and expense may be avoi ded,
t hus assuring that the council's activities will not
unnecessarily overlap or conflict with simlar activities

aut hori zed by | aw and perfornmed by established agenci es.
History: En. Sec. 17, Ch. 238, L. 1971; R C M 1947, 69-6517.

75-1-314 through 75-1-320 reserved.

75-1-321. Appointnent and qualifications of executive
director.
The counci| shall appoint the executive director and set his
sal ary. The executive director shall hold a degree from an
accredited college or university with a mgjor in one of the
several environmental sciences and shall have at |east 3 years of
responsi bl e experience in the field of environnental nanagenent.
He shall be a person who, as a result of his training,
experience, and attainments, is exceptionally well qualified to
anal yze and interpret environnental trends and information of al
ki nds; to appraise prograns and activities of the state
government in the light of the policy set forth in 75-1-103; to
be conscious of and responsive to the scientific, econonic,
social, aesthetic, and cultural needs and interests of the state;
and to fornmul ate and reconmend state policies to pronote the

i mprovenent of the quality of the environment.
History: En. Sec. 11, Ch. 238, L. 1971; R C M 1947, 69-6511

75-1-322. Term and renoval of executive director. The
executive director is solely responsible to the council. He shal
hold office for a termof 2 years beginning July 1 of each odd-
nunbered year. The council may renove himfor m sfeasance,
mal f easance, or nonfeasance in office at any tinme after notice

and heari ng.
History: En. Sec. 13, Ch. 238, L. 1971; R C M 1947, 69-6513.

Cr oss- Ref erences

Notice of renoval to officer authorized to
repl ace, 2-16-5083.

O ficial msconduct, 45-7-401.
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75-1-323. Appointnent of enployees. The executive director,
subj ect to the approval of the council, may appoint whatever
enpl oyees are necessary to carry out the provisions of parts 1

through 3, within the limtations of |egislative appropriations.
History: En. Sec.12, Ch. 238, L. 1971; R C M 1947, 69-6512,

75-1-324. Duties of executive director and staff. It shall be
the duty and function of the executive director and his staff to:

(1) gather tinely and authoritative information concerning the
conditions and trends in the quality of the environnent, both
current and prospective, analyze and interpret such information
for the purpose of determ ning whether such conditions and trends
are interfering or are likely to interfere with the achi evenent
of the policy set forth in 75-1-103, and conpile and subnmit to
t he governor and the | egislature studies relating to such
conditions and trends;

(2) review and apprai se the various progranms and activities of
the state agencies, in the light of the policy set forth in 75-1-
103, for the purpose of determ ning the extent to which such
progranms and activities are contributing to the achi evenent of
such policy and nake reconmendations to the governor and the
| egi slature with respect thereto;

(3) develop and recomend to the governor and the | egislature
state policies to foster and pronote the inprovenent of
environnmental quality to neet the conservation, social, econom c,
heal t h, and ot her requirenents and goals of the state;

(4) conduct investigations, studies, surveys, research, and
anal yses relating to ecol ogi cal systenms and environnent al
qual i ty;

(5) docunent and define changes in the natural environnent,

i ncluding the plant and ani mal systens, and accumul ate necessary
data and other information for a continuing analysis of these
changes or trends and an interpretation of their underlying
causes;

(6) nmake and furnish such studies, reports thereon, and
recommendations with respect to matters of policy and |egislation
as the | egislature requests;

(7) analyze legislative proposals in clearly environnental
areas and in other fields where | egislation mght have
envi ronnent al consequences and assist in preparation of reports
for use by legislative conmttees, adm nistrative agencies, and
t he public;

(8) <consult with and assist |egislators who are preparing
environnental |egislation to clarify any deficiencies or
potential conflicts with an overall ecol ogic plan;

(9) review and eval uate operating progranms in the
environnental field in the several agencies to identify actual or
potential conflicts, both anbng such activities and with a
general ecol ogi c perspective, and suggest |legislation to renmedy
such situations;

(10) annually, beginning July 1, 1972, transnit to the governor
and the | egislature and make avail able to the general public an
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environmental quality report concerning the state of the
envi ronment, which shall contain:

(a) the status and condition of the major natural, mannmade, or
altered environnental classes of the state, including but not
l[imted to the air, the aquatic (including surface water and
groundwater) and the terrestrial environnments, including but not
limted to the forest, dryland, wetland, range, urban, suburban,
and rural environnments;

(b) the adequacy of avail able natural resources for fulfilling
human and econom c requirements of the state in the |ight of
expect ed popul ati on pressures;

(c) current and foreseeable trends in the quality, managenent,
and utilization of such environments and the effects of those
trends on the social, economc, and other requirenents of the
state in the light of expected popul ati on pressures;

(d) a review of the prograns and activities (including
regul atory activities) of the state and | ocal governnents and
nongovernnental entities or individuals, wth particular
reference to their effect on the environnent and on the
conservation, developnment, and utilization of natural resources;
and

(e) a programfor renmedying the deficiencies of existing
prograns and activities, together with recomendations for
| egi sl ation.

H story: En. Sec. 14, Ch. 238, L. 1971; R C M 1947, 69-6514.

93



