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Executive Summary

This is the fourth consecutive interim that legislators made the topic of water wells that are
exempt from permitting part of their work between sessions. However, the 2011
Legislature and the 2011-12 Water Policy Interim Committee (WPIC) devoted more time

and resources to the issue than before.

The evolution of the exempt well in Montana and the study of it by the WPIC are well

documented.’

To summarize, since Montana started

requiring permits for most types of water
use in 1973, there has been an exemption
for some ground water wells. The amount
of water allowed and the rules used to
implement the law have changed, but the
current law and accompanying rules have

been around almost 2 decades.

The law states that a permit is not required

for a well or developed spring that diverts

water at 35 gallons per minute or less and Since Montana started requiring
does not exceed a volume of 10 acre-feet permits for most types of water use in
a year. It adds, however, that a combined 1973, there has been an exemption for
appropriation from the same source from some ground water wells.

two or more wells or developed springs

exceeding this limitation requires a permit.

! Boiling It Down, http://leg.mt.gov/content /Publications/Environmental /2010-water-policy.pdf
Water: Montana's Treasure; Water Policy in Montana, http://leg.mt.gov/content /Publications/Environmental /
2008montanastreasure.pdf.



The term "combined appropriation” is not defined in law. That is left to administrative
rules, which explain the term as "an appropriation of water from the same source aquifer
by two or more ground water developments, that are physically manifold into the same

system."? (emphasis added).

In recent years, legislative attempts have been made to change the exemption, including
codifying the administrative definition of combined appropriation. The rules also have

been challenged. None of the attempts succeeded.
What makes exempt wells controversial?
Most debate centers on the use of exempt wells in residential housing developments.

About two-thirds of the subdivision lots created between July 2004 and June 2011

received water from exempt wells.?

Most debate centers on
the use of exempt
wells in residential

housing developments.

Illustration of wells constructed in the Belgrade area.
Montana Bureau of Mines and Geology.

Even if each well uses only a small amount of water, there are those who argue that the

cumulative effect is not analyzed for harm to existing water right holders to the same

236.12.101 ARM.

® Department of Environmental Quality Subdivision Review Program.
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extent that another use of the same amount of water would be, such as an irrigation
system. Others note that in some areas, if the effects of an exempt well are even

measurable, they are so small in the larger scheme of water use as to be harmless.

Given the rural nature of Montana, some argue that an outright ban on exempt wells is
unrealistic. The permitting system could be overloaded evaluating new applications.
Furthermore, allowing relatively small amounts of water for domestic or stock use could be

seen as an unalienable right.

But after that, options for addressing concerns about providing water for new uses,

including housing, while protecting existing water right holders become more controversial.

In 2011, the Legislature passed House Bill

No. 602 requiring a study of exempt wells.
Among other things, the Legislature found
that exempt wells may be adversely
affecting existing water rights and that
existing water law does not give the
Department of Natural Resources and
Conservation adequate direction on how to

administer exempt wells. (Appendix A).

The legislation requires the WPIC to

examine a wide variety of topics related to Wolf Creek, Montana. Photo by Ron
exempt wells, including the amount of water Zeller, courtesy of Travel Montana.
used, the effects on other water rights, the

enforcement of water rights, the relationship Given the rural nature of Montana,
some argue that an outright ban on

of exempt wells and land use, how other
exempt wells is unrealistic.

states deal with exempt wells, and the

adequacy of existing programs.

With that direction, the WPIC pledged most of its time and efforts to evaluating the issue

and gathering as much public comment as possible, including three meetings around



western Montana, where most of the exempt wells used in subdivisions have been drilled in
the last 2 decades.

At its final meeting in September 2012, the WPIC approved the findings and
recommendations included in this report as well two committee bills to be introduced in the
2013 Legislature.

The committee voted 7-2 in favor of legislation that would create stream depletion zones,
an area where hydrogeologic modeling concludes that the withdrawal of water from an
exempt well would have specific effects on surface water. Within these areas, which would
be adopted through administrative rule, the exemption would be limited to 20 gallons per

minute and no more than 1 acre-foot a year.

The committee voted 7-1 for a bill that would define the term combined appropriation as
"an appropriation of water from the same source aquifer by two or more wells or

developed springs that are physically connected into the same system."



Exempt From What? A Permitting Overview

For someone unfamiliar with western water law, the idea that a bureaucratic permit
system must be negotiated prior to using water may seem needless. If you can see water
in a creek or someone assures you that cool, clean liquid is bountiful below the surface,

what more does one need to know?

Quite a bit. The actual presence of water at
the tfime one wants to use it and in the
quantity one needs are just a couple of the
criteria that must be proven before most
would-be water users can appropriate the

precious but reusable resource.

The use of water is a property right.
Montana and other western states allocate
that right based on when the water was put
to use or the right was permitted. This is
known as the Prior Appropriation Doctrine.

For example, a water right dating to 1889

is entitled to be exercised before any right

W.q'rer tank at Mullen Road Tunnel circa
occurring after that date. 1900. Montana Historical Society photo.

More than a century ago, western
More than a century ago,

western lawmakers started
seeing the need for a regulated
system of water rights.

lawmakers started seeing the need for a
regulated system of water rights. The use
and reuse of water by many parties, the

complexity of a water right, was a recipe

for confusion and disagreement without a

centralized system.

In Montana, the 1972 Constitution required that "The legislature shall provide for the

administration, control, and regulation of water rights and shall establish a system of
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centralized records, in addition to the present system of local records." A permit system
administered by the Department of Natural Resources and Conservation (DNRC) was
created within the Water Use Act of 1973.

Revisions in 1997 to the declaration and purpose section of the Water Use Act reiterate
the role of permitting and how it relates to the adjudication of rights that existed prior to
the Water Use Act. Subsection (5) of 85-2-101, MCA, reads in part:

It is the intent of the legislature that the statutory determinations for issuing
new water use permits and authorizing changes do not require the
adjudication of all water rights in the source of supply. The legislature
recognizes the unique character and nature of water resources of the state.
Because water is a resource that is subject to use and reuse, such as through
return flows, and because at most times all water rights on a source will not
be exercised to their full extent simultaneously, it is recognized that an
adjudication is not a water availability study. Consequently, the legislature
has provided an administrative forum for the factual investigation into
whether water is available for new uses and changes both before and after
the completion of an adjudication in the source of supply.

The permitting requirements of the law apply to both surface water and ground water. To
understand more about exempt ground water wells, it may be helpful to examine the

process from which these appropriations are exempt.

The criteria for a permit in Montana are contained in 85-2-311, MCA. An applicant must

prove that:

v the proposed use of water is a beneficial use;

v water is physically available at the proposed point of diversion in the
amount and during the period that the applicant seeks to appropriate;

v the amount of water requested can reasonably be considered legally
available during the period in which the applicant seeks to appropriate.
Legal availability includes an analysis of the physical availability and the
existing legal demands on the source.

v the water rights of a prior appropriator will not be adversely affected;

6



v the proposed means of diversion, construction, and operation of the
appropriation works are adequate; and

v the applicant has a possessory interest, or the written consent of the person
with the possessory interest, in the property where the water is to be put to
beneficial use.

The determination of physical availability for a ground water well entails an aquifer test
supervised by a hydrogeologst or other professional, a minimum duration of pumping, an
observation well, and a report that includes ground water and surface water monitoring
data.

The examination of legal demands and possible adverse effects includes:

v identification of prior appropriators;

v a comparison of physical water supply within area of impact at point of
diversion during the period of diversion requested with existing legal
demands;

v describing the effect on existing wells and hydraulically connected surface

water; and

v demonstrating that the proposed diversion can be regulated during periods
of water shortage to satisfy rights of prior appropriators.

At this point in the process, if the above criteria are satisfied, the DNRC issues a
preliminary determination that the permit will be granted. That triggers the public notice
and objection portions of the law. General notice is provided by publication in a
newspaper and specific notice is provided to senior water right holders and others who
may be affected by the new appropriation. The notice may result in someone objecting to
the application and being granted a hearing. An objector may be anyone whose

property, water rights, or interests would be adversely affected.

Objections may be withdrawn or denied, or the approval may be conditioned to mitigate

objections. The permit might be granted for less water than applied for, or the water use



may require the retirement of another water right to offset the new use. Monitoring and

reporting of the water use also may be required.

In September of 2011, the WPIC heard about two projects for which water right permits

were granted and another that used exempt wells.

The town of Stevensville obtained a permit for a ground water well to serve the 117-lot
Twin Creeks Subdivision, which sits on 40 acres. The appropriation is for municipal use with
33.6 acre-feet per year for in-home domestic uses and 62.7 acre-feet per year for lawn

and garden uses. The total consumptive use is about 50 acre-feet a year.”

Because the appropriation is in a closed basin, the applicant also was required to obtain
an aquifer recharge plan. The plan shows how water historically used for irrigation will be

diverted to a pond and gravel pit to recharge the aquifer, thereby offsetting the new use.

Another project reviewed by the WPIC was a preliminarily approved application in Lewis
and Clark County for a three-well system serving the Elk Creek Colony. The water will be
for use in 28 homes for up to 150 people, stock use, and industrial use which will include a
concrete batch plant and shop use. Again, this application is in a closed basin. The
mitigation plan is o retire two water rights on 65 acres for a mitigation amount of about

50 acre-feet per year.’

Both the Stevensville and the Lewis and Clark County appropriations will be required to

meter the wells and monitor ground water levels.

The third project, Timberworks Estates in the Helena Valley, chose to use exempt wells on
108 lots. While this project is also located in a closed basin, the use of the exemption

means that no analysis for legal availability or adverse effect was required.

“ http:/ /leg.mt.gov/content /Committees/Interim/2011-2012/Water-Policy /Meeting-Documents/
September-2011 /stevensville-permit.pdf.

® http://leg.mt.gov/content /Committees/Interim/2011-2012/Water-Policy /Meeting-Documents/
September-2011 /elk-creek-permit.pdf.















How much water is consumed depends on the use. A household that diverts one-third of an
acre-foot for 2.5 people would consume just 0.03 acre-feet because most of the water is
returned through the wastewater system. Nine out of every 10 gallons of water pumped
out of the ground return to the system. In contrast, a growing lawn consumes about 80% of

water put on it.'®

On a statewide scale, using assumptions more conservative than those above, the amount
of water diverted by exempt wells in closed basins in 2010 was more than 30,000 acre-

feet with the consumed volume of almost 18,000 acre-feet.!”

As previously noted, any use of ground water in excess of 10 acre-feet requires an
analysis of how the use would affect existing water right owners. Any single request to
appropriate 3,000 acre-feet or more of ground water requires not only that analysis, but

also approval by the Legislature.'®

But caution should be used when looking at the cumulative use of water on a statewide
basis and comparing those cumulative amounts to single, larger applications to
appropriate. A water budget, much like a financial budget, can be analyzed by scale.
When looking at the withdrawal of water across the state, less than 3% is ground water
and only 8% of that is withdrawn by exempt domestic wells. Even less than that is actually

consumed. On that scale, the effect of exempt wells could be negligible. '°

The Ground Water Investigation Program at the Montana Bureau of Mines and Geology
examined consumptive use on a much smaller scale. The analysis compared domestic lawn

watering from exempt wells to three different types of agricultural irrigation.

' DNRC presentation to WPIC. Sept. 13, 2011,
http://leg.mt.gov/content/Committees/Interim/2011-2012/Water-Policy /Meeting-Documents/September-2011/
water-use-table.pdf.

7 DNRC presentation to WPIC. June 1, 2011. Number does not include stock wells.
http://leg.mt.gov/content/Committees/Interim/2011-2012/Water-Policy /Meeting-Documents/June-2011 /exempt-w
ell-statistics-dnrc.pdf. Assumes .21 AF diverted for in-house use and .95 diverted for half acre lawn.

'8 85-2-317, MCA.

19 John Metesh, Hydrogeology Related to Exempt Wells in Montana, Montana Bureau of Mines and
Geology.
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As seen on page 27 of Appendix E, the percentage of consumptive use varied widely. In
the lower Beaverhead River study area, exempt wells consumed just 2% of the water
budget, while in the Eightmile Creek area of Ravalli County, lawn watering accounted for

more than half of water consumed.

In small study areas, there also can be marked differences in consumptive use based on an
annual budget and a smaller, seasonal time frame. As seen on page 29 of Appendix E,
the domestic use in April and May in the Eightmile study area isn't much different in early
spring than overall. However, in the Four Corners study area, the consumptive use of lawns
in early spring is a much greater percentage of the water budget than when it is

measured annually.

In subbasin study areas in regions where the growth of exempt wells has raised concerns,
including Florence, Helena, Belgrade, and Bozeman, the study found that lawn watering
from exempt wells consumed 15% of all water not returned to the system, or just less than

5,000 acre-feet annually.

What effect, if any, the consumptive use of exempt wells may have on existing surface
right holders is not analyzed. However, the DNRC presented testimony on the legal
availability of water in some of the areas studied by the Ground Water Investigation
Program. Considering that an exempt well would be a year-round use, the DNRC
concluded that in the Threemile Creek Area, any depletion of surface flows by a new
ground water use would affect existing demands. While there is water legally available
during certain times of the year in Eightmile Creek and the Bitterroot River, DNRC Water
Division Administrator Tim Davis said that a year-round use of ground water that was
subject to a legal availability analysis would likely need to also provide mitigation to

offset effects on existing water rights.?

The committee also heard testimony from the Montana Association of Realtors referencing
a study the association commissioned in 2008 on exempt wells. That study found that "it is

difficult to conceive that there would be any practical circumstance in any closed basin in

0 Tim Davis testimony to WPIC. January 10, 2012.
http://leg.mt.gov/content /committees/interim/2011-2012/Water-Policy /minutes /January-10-2012 /Exhibit03.pdf.
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Montana where future growth in exempt wells would result in any discernable, detectable,

. . . 21
or measurable adverse impact to any prior surface water appropriator.”

21 Jim Day testimony for Montana Association of Realtors to WPIC, Jan. 10, 2012. Nicklin Earth and Water
Inc., submitted two reports to WPIC in 2008. The one quoted above is "Update on Evaluations Significance Of Exempt
Wells Montana's Closed Basins."
http://leg.mt.gov/content/Committees/Interim /2007 _2008 /water_policy /staffmemos/evaluationssignificance.pdf
The other is "Water Rights in Closed Basins."
http://leg.mt.gov/content/Committees/Interim /2007 _2008 /water_policy /staffmemos/waterrightsnicklin.pdf The
DNRC responded to the Nicklin studies, concluding in part that the analysis only examined annual water budgets on a
basin wide scale to concluded that there are no cumulative impacts from exempt wells.
http://leg.mt.gov/content/Committees/Interim /2007 _2008 /water_policy /staffmemos/nicklinreportcomments.pdf.
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Enforcing the Exemption - Making a Call>

The Legislature asked the WPIC to evaluate the legal options for integrating exempt wells

into the principle that first in time is first in right when senior water rights are not fulfilled.

The study also directs the committee to examine enforcement options for exempt wells.

In Montana, as with other water uses, exempt wells are issued a priority date. The date is

key to the prior appropriation doctrine. When the water is applied to a beneficial use

determines the user’s priority in the water; i.e., the first user to obtain the right is the first

user who gets to use the water in times of shortages.

E.

Montana ranch, 1872. National Archives photo.

The notion of "first in time,
first in right" is the bedrock of
western water law.

This notion of "first in time, first in right" is
the bedrock of western water law and has
been recognized by courts throughout
Montana's history. In 1911, for example,
the Montana Supreme Court recognized
the concept of “first in time, first in right” in
a decision involving a change of use from
power to agricultural.? In 1953, the
Montana Supreme Court stated the rule as
follows: "The rule is that he who first
diverts the water to a beneficial use has
the prior right thereto where the right is
based upon the custom and practice of the
early settlers as here . . ."** The concept of
“first in time, first in right” has been

integrated into the Montana Water Use

22 Adapted from legal memorandum of Helen Thigpen, WPIC attorney, Aug. 30, 2011.

3 Featherman v. Hennessy, 43 Mont. 310, 316, 115 P. 983, 986 (1911).

4 Midkiff v. Kincheloe, 127 Mont. 324, 328, 263 P.2d 976, 978 (1953).




Act. Section 85-2-401, MCA, specifically provides that "[a]s between appropriators, the

first in time is the first in right."

To enforce a water right under the prior appropriation doctrine, a senior user can make a
call on the source. When this occurs, water users with the most junior rights must cease using
the water in reverse order of priority so that the more senior right is fulfilled first. In some
cases each junior user upstream from the senior's point of diversion may be required to

curtail use of water.

Because the concept of a call is rooted in practice and judicial common law, the concept
does not appear consistently throughout Montana'’s statutes. The concept is defined, in a
section codifying a water compact, as "the right of the holder of a water right with a
senior priority and an immediate need for a recognized use to require a holder of a
water right with a junior priority to refrain from diverting water otherwise physically
available."? Section 85-2-351, MCA, which addresses requirements for notices to
provisional permit holders in the Clark Fork River basin, provides that "[i]Jn accordance with
Montana law, you may be subject to a call by senior water right holders, in which case

you may be required to discontinue your use of water for the period of the call."

In the context of surface water, a senior user will contact junior users upstream from the
senior's point of diversion to notify them that a call is being made. The senior will call each
user in the order of the most junior to the most senior until the right is satisfied. If the junior
user does not yield to the senior's request, the senior may seek a judicial remedy, usually
an injunction. In addition to private enforcement by the senior user, the Department of
Natural Resources and Conservation (DNRC) is authorized to petition a District Court
supervising the distribution of water among appropriators to order the person to cease
using the water.”® The DNRC may direct the Attorney General or a county attorney to
bring a suit to enjoin the unlawful use, or the Attorney General or a county attorney may
decide to bring the action.” Either way, priority must be given to protecting the rights of

prior appropriators.

2585-20-1501, MCA.
26 85-2-114, MCA.

27 85.2-114 (3) and (4), MCA.
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In most cases a junior user cannot ignore a call by a senior user. However, this is not an
absolute rule. The futile call doctrine may relieve a junior surface or ground water user
from complying with the call. The futile call doctrine holds that a call may be denied if a
junior user can prove that the water would not actually reach the senior to satisfy the call;
i.e., if the call is futile. Courts have recognized the doctrine, but according to some, the
doctrine can be difficult to establish, especially if some water will eventually reach the

senior user.?®

The case most often cited to illustrate the difficulty of establishing the futile call doctrine is
State ex rel. Cary v. Cochran, 138 Neb. 163, 292 N.W. 239 (1940). In Cary, junior users

alleged that a call by downstream seniors would be futile because of substantial losses

from seepage and evaporation along the way to the seniors' point of diversion. The
Nebraska Supreme Court refused to apply the doctrine even though the juniors would be
required to let 700 cfs of water go by to satisfy senior users who needed only 162 cfs.
Because some water would actually reach the seniors, the court reasoned that the call

would not be futile even though the result created significant waste.

The futile call doctrine has been recognized by courts in Montana. In 1892, the Montana

Supreme Court recognized the concept, stating:

Under the theory of the law of this State relating to water rights, the prior
appropriator may insist that the water remain in the stream, from which he
has the right of prior appropriation, so long as any useful quantity thereof
would reach his point of diversion, if allowed to remain. He is entitled to
insist that all of such water remain, in order to carry the flow down to his
point of diversion, although a large portion of it would be lost by
evaporation and percolation. He has the right to the prior use of the water
of the creek, and while he may be entitled to a stated quantity only, it may
require much more than that quantity in the creek to carry the amount he is
entitled to down to his point of diversion.”

»g Dan Tarlock, Law of Water Rights and Resources 5:33 (Clark Boardman Callaghan 1988 & Supp. 1989-
2009).

2 Raymond v. Wimsette, 12 Mont. 551, 31 P. 537 (1892).
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In a later decision, the Montana Supreme Court again recognized the futile call concept.®®
In Irion v. Hyde, 105 P.2d 666 (1940), the Court reversed and remanded a District Court
finding that junior users were entitled to use any of the water flowing in the creek at their
property that, if permitted to flow, would not reach the senior user’s point of diversion in
any useful quantity. The Supreme Court concluded that the District Court erred because it
seemed to “make the test the volume of the flow at defendant’s dam.” The Supreme Court
held that the diversion was justified only if the juniors could prove that the seniors received

their full appropriation or if no water would reach the seniors.

Not all western states have recognized the futile call doctrine. For example, courts in

W ashington have consistently rejected the doctrine, choosing instead to rely on the
language of decrees and priorities. Most recently, in 2006, the Washington Supreme
Court reaffirmed its position that the futile call doctrine is best left to the Legislature,
stating that “[w]ater management is a huge issue in this state."*' The Washington court
went on to say that "[t]here is clearly controversy as to the best way to manage this state’s
water resources. However, policy decisions are the province of the Legislature, not of this

court.”?

The State of Idaho has incorporated the futile call concept into the state’s conjunctive
management rules, which apply to areas that share a common ground water supply. In
1994, Idaho adopted a set of conjunctive management rules for the management of
surface water and ground water. The rules “apply to all situations in the state where the
diversion and use of water under junior-priority ground water rights either individually or
collectively causes material injury to uses of water under senior-priority water rights.”?
Under the rules, a call may be denied if it is considered futile, but the Department of
Water Resources may require mitigation or staged curtailment if the diversion causes
material injury to a senior user. This may be true even though the hydrological connection
is remote. With respect to exempt wells, the rules provide that a call is not effective

against any ground water right used for domestic purposes or stock water right so long as

% Irion v. Hyde, 110 Mont. 570, 105 P.2d 666, (1940).

® Fort v. State Dept. of Ecology, 133 Wash. App. 90, 135 P.3d 515 (Div. 3 2006).

21d.

* |daho Admin. Code 37.03.11.020.01.
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the amount used is within the limits of Idaho’s exemption statute.** The Idaho Supreme
Court has upheld the constitutionality of the rules. For more information, see American Falls
Reservoir Dist. No. 2 v. Idaho Dept. of Water Resources, 143 Idaho 862, 154 P.3d 433
(2007).

Ground water and surface water

Historically, Montana law distinguished ground water from surface water. Gradually, both
the Legislature and the courts began to recognize the connection between ground water
and surface water and treat them similarly for purposes of water appropriation and
management. For example, in 1966, the Montana Supreme Court issued a decision that
explicitly recognized the connection between ground water and surface water. In the
decision, the court stated that “[m]odern hydrologic innovations have permitted more
accurate tracing of groundwater movement.”* The court also stated that “traditional legal
distinctions between surface and groundwater should not be rigidly maintained when the

reason for the distinction no longer exists.”*®

In 2006, the Montana Supreme Court issued a decision that squarely addressed the
connection between surface water and ground water.?” At issue in the case was the
DNRC'’s interpretation of the state’s closed basin law in the Upper Missouri River Basin,
which prohibited the DNRC from granting permits within the Upper Missouri River Basin
until the issuance of the final decrees.®® The DNRC was not prohibited, however, from
processing applications for the appropriation of ground water unless the ground water
was "immediately or directly connected" to surface water.*® In interpreting the meaning of

"immediately or directly connected" to surface water, the DNRC determined that a well

% ]daho Admin Code 37.03.11.020.11.
% Perkins v. Kramer, 148 Mont. 355, 363, 423 P.2d 587, 595 (1966).
3% d.

% Montana Trout Unlimited v. DNRC, 2006 MT 72, 331 Mont. 483, 133 P.3d 224.

38 Section 85-2-343, MCA.

39 Section 85-2-342, MCA. The definition of ground water was deleted from section 85-2-342, MCA, in
2007. Prior to 2007, section 85-2-342, MCA, defined ground water as "water that is beneath the land surface or
beneath the bed of a stream, lake, reservoir, or other body of surface water and that is not immediately or directly
connected to surface water."
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for ground water could not pull surface water directly from the source (i.e., induced
infiltration). The DNRC's interpretation did not prohibit wells that captured ground water

that would otherwise end up in the

stream (i.e., prestream capture). The
Supreme Court held that both pumping
methods reduced surface flows and
that DNRC'’s interpretation did not

protect senior water right holders.*

) 'W
Under current Montana law, ground r/,} N o L#

E &
water and surface water are & \ :

R _ .

managed under the same permitting

system. This means that an applicant L

for a ground water permit must go Demonstration by the DNRC of the interaction

through the same permitting process between surface and ground water. Photo by Joe

. Kolman.
as a surface water applicant unless

the appropriation is exempt from the Gradually, both the Legislature
I

and the courts began to
significant because, like a surface recognize the connection between ground
water applicant, a ground water water and surface water.
applicant must demonstrate that “the

permitting requirements. This is

water rights of a prior appropriator
under an existing water right, a certificate, a permit, or a state water reservation will not

be adversely affected.”

It also means that senior users have the opportunity to formally object to the application.
As such, Montana law recognizes that a senior water right may be affected by both
surface and ground water uses. In addition, Montana law does not prioritize any water
use over any other, regardless of whether the use is for domestic, agricultural, or municipal

purposes. The result is a strict adherence to the prior appropriation doctrine — first in time,

4% Montana Trout Unlimited v. DNRC, T[ 43.

41 Section 85-2-311(1)(b), MCA.
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first in right — applied to both ground water and surface water, and without prioritization

of use.

Challenges to making a call

While senior users may legally make a call against more junior ground water users under
the framework outlined above, there are significant practical and legal challenges
associated with implementing and enforcing the call, especially if the call is made against

a well that is exempt from the permitting process under the Montana Water Use Act.

As noted above, Montana law does not distinguish between surface water and ground
water for purposes of priority enforcement, which presents unique challenges for making a
call to enforce a water right. Dan Tarlock, an expert in water law, has noted that “[i]n the
western states that apply the prior appropriation system to ground water, priority has
proved impossible to administer in practice for basins that are not directly hydrologically
connected to surface systems.”? The problem, according to Mr. Tarlock, “is that a causal
connection between a victim senior well and a junior well is extremely difficult, if not
impossible, to establish. All wells contribute to mining and it is difficult to insulate the causal

connection between a well and the relevant cone of depression.”*

Additionally, a senior user will make a call on a source only when a water shortage exists,
and thus, timing is a significant issue in the context of using a call to enforce a water right.
With surface flows, it is relatively easy to predict when a senior will receive water
pursuant to a call. In the context of ground water, timing can be a significant challenge
because it could take several days or weeks for water to reach the surface source
depending on the connection. The Montana Bureau of Mines and Geology has illustrated

this problem in a report issued to WPIC in 2008. In the report the Bureau stated:

There may be a considerable time lag between the start of pumping and
any reduction in stream flow depending upon the location of the pumping
well (distance and depth) relative to the stream, the hydraulic characteristics

of the aquifer, and the pumping rate. Furthermore, the effect of ground-

“2 Dan Tarlock, Prior Appropriation: Rule, Principle, or Rhetoric, 76 N. Dak. L. Rev. 881, 102, (2000).

“31d. ot 102-103.
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water pumping on stream flow may persist long after pumping has stopped.
This is a simplified scenario; in the real world there will be other
hydrogeologic factors such as ET, recharge variability, the presence of
disconnected streams or reaches, low-permeability streambeds, and deep
confined ground-water systems that complicate the stream—aquifer

interactions.**

Because a call may be made in an area where the connection between surface and
ground water is not immediately known and because water may not be received
immediately, a call against a ground water development may not be a practical or timely

means of enforcing a senior surface right.

It is also unclear what a senior would have to demonstrate upon making a call against a
ground water user. As discussed above, upon making a call in Idaho, senior users must
allege that they have been materially injured by the ground water pumping. Under the
Idaho rules “material injury” is defined as “[hlindrance to or impact upon the exercise of a
water right caused by the use of water by another person as determined in accordance
with Idaho Law . . .”* The Idaho Department of Water Resources looks at several factors
in determining whether material injury exists, including “[w]hether the exercise of junior-
priority ground water rights individually or collectively affects the quantity and timing of
when water is available to, and the cost of exercising, a senior-priority surface or ground

water right.”*®

Unlike other western states, Montana law does not prioritize certain water uses over
others. This strict enforcement of the prior appropriation doctrine means that a call could
be made against a junior permitted well used for agricultural purposes or a junior exempt
well used for domestic purposes. From a practical standpoint, however, a senior surface
user will likely run into several challenges in attempting to enforce the call, including the

futile call doctrine. For example, if a call is made in an area where the hydrological

44 See Final Case Study Report to the 60th Legislature Water Policy Committee at:
http:/ /www.mbmg.mtech.edu/gwip/gwip_pdf/hb831book_appendix.pdf

> |daho Admin. Code 37.03.11.10.14.

“¢ |daho Admin. Code 37.03.11.42.01.
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connection between surface water and
ground water is unclear, a ground water

user could invoke the futile call doctrine

L.

5%
.//A’.ﬁ“ﬁ A R

and argue that the senior would not
receive any water to fulfill the senior’s
right despite curtailment of the use. Even if
the hydrological connection between the
surface and ground water source was

relatively clear, a junior user could argue

that the senior would not receive the water
in time to prevent the call from being futile
law does not prioritize certain water

prevent the senior from receiving a usable
uses over others.

quantity. However, in attempting to invoke

the futile call doctrine, a junior user would
have to overcome the general rule that a

call is futile only if the senior will not receive any water pursuant to the call.

Calling exempt wells

Each of the challenges outlined above would also apply to calls made against exempt
wells. However, these challenges may be even more pronounced in the context of exempt

wells.””

The most significant challenge with making a call against an exempt well is likely
attempting to assess how the well is affecting the senior user and determining which well

or wells caused the depletion.

“7 The WPIC asked for a list of water right calls made in Montana over the last several years. Unfortunately,
it does not seem that such a list exists. This lack of information may be due in large part to the nature of a water right
call. In a time of water shortage, a senior water user may make a call on junior water users in order to fulfill the
senior's water right. This is an action between private parties and could be something as informal as a phone call, an
e-mail, or a chat at the post office, though that chat may be less than friendly. In these circumstances, a call is not an
action performed and recorded within a government-based system. If the junior refuses to comply, the senior may ask
a court for an injunction. But it does not appear these records are centrally recorded.
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The common concern with exempt wells is not necessarily the use by a few individual users
but rather the cumulative effect of numerous exempt wells in a particular area or
development. The question in the context of call, then, is how a senior user would actually
make a call to ensure water availability. If the surface depletion is a result of numerous
exempt wells in an area, a senior user would theoretically need to make a call on the
wells in the entire area to enforce the senior’s right. This could include making a call
against a subdivision that relies exclusively on exempt wells for domestic water supply. In
this context, would the senior make the call against the subdivision as a whole (i.e., against
the homeowner’s association if one exists) or against each individual user? What if a
subdivision has 200 wells¢

In addition, there could be
serious health and safety
problems with making a call on

an exempt well. Because of the

- ivision

nature of the exemption itself, = _
served by-exempt
many exempt wells are used
primarily for domestic
purposes, including for drinking

water. It is not practical for a

senior user to attempt to =%

Illustration of use of exempt and nonexempt wells. Alan

enforce a call against these . A SN
English, Gallatin Local Water Quality District Manager.

wells when shutting off the wells

may result in a lack of drinkin . .
y resultt inKing The common concern with exempt wells is not

necessarily the use by a few individual users but
families. Courts are likely to rather the cumulative effect of numerous exempt
take a dim view of such wells in a particular area or development.
attempts. Idaho has prioritized

water for individuals and

the use of water for domestic
purposes over other uses. Therefore, a call from a surface irrigator against a well used

primarily for domestic purposes is not effective in Idaho.

Beyond practical problems associated with attempting to curtail the use of an exempt

well, there may be constitutional provisions that would limit the ability of a senior user to
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enforce a water right through a call. The Montana Constitution broadly recognizes that
“All persons are born free and have certain inalienable rights”, which include the right to

pursue life’s basic necessities and seek safety, health, and happiness.*®

Water is one of life's most essential basic necessities, and it does not take much to see that
a user that relies solely on a well for water would likely invoke Montana's constitutional

protections for relief from compliance with a call.

Finally, it is worth noting that the permitting process itself may alleviate the need for a
senior to make a call. To receive a surface or ground water permit from the DNRC, an
applicant must demonstrate that an existing right will not be adversely affected.
Oftentimes this requires applicants to mitigate effects on senior users. Whether an adverse
effect exists is “based on a consideration of an applicant’s plan for the exercise of the
permit that demonstrates that the applicant’s use of the water will be controlled so the

water right of a prior appropriator will be satisfied”.*’

Because permitted ground water users are required to first demonstrate that senior users
will not be harmed by the development, many of the issues that would have otherwise
resulted in a senior attempting to enforce a water right through a call may be addressed
through the permitting process. Nevertheless, because the individual exemption is
relatively small, a larger permitted ground water well may have a greater effect on the

source than a certain number of exempt wells.

“8 Mont. Const. Article Il, section 3.

4% Section 85-2-311, MCA.

26



Exempt Wells: What Are the Options?

As legislators and others debated the exemption over the last few years, suggestions
ranged from maintaining the status quo to major overhauls in the way water is dispensed.
Attempts included proposed rule changes and legislation. To date, none have succeeded in

changing the way exempt wells are administered.*®

There are "hammer" approaches and "scalpel”" approaches for addressing exempt wells,
Nathan Bracken, an attorney for the Western States Water Council, told the WPIC in
January 2012. Bracken, who wrote a report on exempt wells, said hammer approaches
include repealing the exemption, a statewide reduction for existing wells, and requiring

meters on every well.

The scalpel approaches, he said, may include refining the exemption or targeting specific

1
watersheds. °

In his report, Bracken wrote that overloading the permitting system with small applications,
reducing an existing property right, or trying to administer a statewide reporting system

rendered most of the hammer solutions infeasible.>?

Feasible solutions may include limiting the type of exempt development (large subdivisions,
for example) or requiring local governments to condition subdivision approval based on a
water right determination. Other feasible approaches Bracken discussed included reducing

flow rates and volumes for new wells and reducing the exemption in areas where water

%% In a December 2011 agreement to dismiss a lawsuit brought by the Clark Fork Coalition and others, the
DNRC agreed to initiate rulemaking to define the term "combined appropriation” in a way that would be broader
than the current definition of only wells physically connected. House Bill No. 602 prevented the DNRC from rulemaking
until after Oct. 1, 2012..

5! http://leg.mt.gov/content /committees/interim/2011-2012/Water-Policy /minutes /September-13-2011/
Exhibit10.pdf.

52 Report: Exempt Well Issues in the West, Nathan Bracken, Western States Water Council,

http://leg.mt.gov/content/Committees/Interim/2011-2012/Water-Policy /Meeting-Documents /September-2011 /ex
empt-well-issues-west.pdf.
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availability is of concern. He also discussed revising the exemption to focus on the amount

of water consumed instead of the quantity withdrawn.>®

The WPIC heard two examples of how exempt wells may be managed in specific areas

of the state.

In 2011, the DNRC established the Horse Creek Controlled Ground Water Area, a 12-
square-mile area southwest of Absarokee. According to the agency, data showed that
springs in the Horse Creek drainage could dry up and the average annual flows in Horse
Creek could be reduced by 25% during dry years if a platted subdivision is completed as
intended. In that area, an exempt well of 35 gpm may be used if the volume does not

exceed 1 acre-foot per year. **

The other example was a proposal that is part of the Confederated Salish and Kootenai
Tribes' (CSKT) water right compact being negotiated in northwestern Montana. As
proposed, a well for a single home or business with a rate of up to 35 gpm could divert
up to 2.4 acre-feet annually. Irrigation would be limited to 0.7 acres. Up to three homes
or businesses could share 2.4 acre-feet annually with 0.75 acres of irrigation allowed.

Neither of these options would require metering.*

Multiple homes and businesses could share up to 10 acre-feet annually, with a quarter
acre of irrigation allowed for each. However, metering and reporting would be

required.’®

In an effort to involve those who would be affected by any changes to exempt well policy,
the WPIC asked for suggestions from stakeholders. That resulted in five bills being drafted

for discussion purposes at public meetings.

3 |bid.

34 http:/ /leg.mt.gov/content/Committees/Interim /2011-2012/Water-Policy /Meeting-Documents/
January-2012 /horse-creek-gwa.pdf

%3 http://leg.mt.gov/content /committees/interim/2011-2012/Water-Policy /minutes/January-10-2012/
Exhibit16.pdf.

% Ibid.
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As proposed by Trout Unlimited, LC8000 would prohibit multiple exempt wells in new
subdivisions anywhere in the state. And in Gallatin, Lewis and Clark, Missoula, and Ravalli
counties, a mitigation exchange would be established to offset the effects of new water

uses.57

The Montana Building Industry Association proposed in LC8001 that larger, denser
subdivisions (30 or more lots, with an average lot size of 3 acres or less) install public
water systems, which would most likely also require a water use permit.”® The association
also proposed LC8002, which would reduce the volume allowed under the exemption to
10 gpm and 1 acre-foot consumed. The amount of water consumed is that amount used by

plants or lost to evaporation.””

The Montana Well Drillers Association proposed in LC8003 to lower the exemption volume
to 5 acre-feet for wells drilled in unconfined aquifers within closed basins, for the reason
that those wells are more likely to be connected to surface water used by senior water
right holders.*°

The Senior Water Rights Coalition proposed in LC8004 to limit new subdivisions to an
exemption of 35 gpm and 10 acre-feet a year using one or more wells. Appropriations of

more water would be subject to permitting.®’

At the July 2012 meeting, the WPIC voted to consider versions of three of the bills at its
final meeting. The committee asked to have LC8004 apply only to basins closed by

%7 LC8000
http://leg.mt.gov/content/Committees/Interim /201 1-2012 /Water-Policy /Legislation/Ic8000-02.pdf.

%8 LC8001
http://leg.mt.gov/content/Committees/Interim /2011-2012 /Water-Policy /Legislation/Ic8001-02.pdf.

%9 LC8002
http://leg.mt.gov/content/Committees/Interim /201 1-2012 /Water-Policy /Legislation/Ic8002-02.pdf.

€0 LC8003
http://leg.mt.gov/content/Committees/Interim /201 1-2012 /Water-Policy /Legislation/Ic8003-02.pdf.

1 LC8004
http://leg.mt.gov/content/Committees/Interim /2011-2012 /Water-Policy /Legislation/Ic8004-02.pdf.
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statute. Members also wanted to combine aspects of LC8001 and LC8002, and also limit

those to statutorily closed basins.

The draft LC8011 would have required public water and sewer systems in subdivisions of
20 or more lots that have an average lot size of 3 acres or less, as opposed to individual
wells and septics. For lots in new subdivisions not covered by that provision, the owner
would be allowed an individual water well that pumped 10 gallons a minute or less and

consumed less than 1 acre-foot a year.®?

The other draft, LC801 2, would have limited subdivisions in those basins to a total appropriation

of water of 35 gallons per minute up to 10 acre-feet a year, no matter the number of wells.®®

At its final meeting, the WPIC considered and approved two bills for introduction in the 2013
Legislature.

The WPIC voted 7-2 in favor of LC8015 to limit the exemption to 20 gallons per minute and 1
acre-foot annually in "stream depletion zones." These zones would be created by administrative
rule. The zones could only exist in areas where hydrogeologic data exists and must be within

closed basins.

The boundaries of the depletion zone on either side of a stream would be determined by running
a hydrogeologic model to see how far away from the stream the pumping of an exempt well
would result in at least half of the amount of water pumped being depleted from the stream
within 30 days.®*

The committee also voted 7-1 for LC8013 to define the term combined appropriation as "an

appropriation of water from the same source aquifer by two or more wells or developed springs

that are physically connected into the same system."®®

21C8011
http://leg.mt.gov/content/Committees/Interim/2011-2012 /Water-Policy /Legislation/Ic8011-02.pdf

¢ 1C8012
http://leg.mt.gov/content/Committees/Interim/2011-2012 /Water-Policy /Legislation/Ic8012-02.pdf

¢4 LC8015
http://leg.mt.gov/content/Committees/Interim/2011-2012 /Water-Policy /Legislation/Ic8015-01.pdf

©LC8013
http://leg.mt.gov/content/Committees/Interim/2011-2012 /Water-Policy /Legislation/Ic8013-01.pdf
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Public Comment

The WPIC received much public comment, both through written comments as well as

testimony at hearings.

The written comment is included in Appendix F. Other testimony is included in the minutes

of each meeting, including the public hearings in Bozeman, Kalispell, and Hamilton. Please

refer to the committee web site.®®

Members of the WPIC listen to testimony on exempt wells during a June 2012 hearing in Hamilton. The
WPIC also held public hearings in Kalispell and Bozeman in addition to its regular Helena meetings. Photo

by Joe Kolman.

¢ WPIC web site. http://leg.mt.gov/css/Committees/Interim/2011-2012 /Water-Policy /default.asp.
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Findings and Recommendations

Exempt wells

1. Finding: The use of individual water wells exempt from permitting is appropriate and

necessary in many parts of Montana, especially rural areas.

2. Finding: There are more than 113,000 wells around Montana for which a permit was
not necessary. The exemption of 35 gpm, up to 10 acre-feet a year, provides a sufficient
amount for a variety of uses including domestic, irrigation, stock water, and some

industrial.

3. Finding: It is estimated that a 20-lot subdivision could be developed using less than 10
acre feet of water per year, assuming 2.5 persons and 0.08 acres of lawn and garden

per household.

4. Finding: The consumption of water by in-house uses is minimal, estimated to be 0.3
acre-feet a year for an average 2.5 person household. Lawn and garden use, however,
can consume 80% of the water diverted. One acre of lawn and garden in Billings would

divert 2.4 acre-feet of water and consume 2 acre-feet.

5. Finding: On a statewide scale, there is little agreement or evidence to determine if the
exemption as written is detrimental to senior water right holders. On smaller scales, such as
subbasins, the effect of exempt wells may still be arguable, but more specific calculations

can be made.
6. Finding: The statewide regulation of water is under the purview of the Legislature
however, the WPIC recognizes those regulations may have significant local economic

impacts.

7. Finding: In areas where exempt wells are most controversial, local testimony called for

hydrologic evidence when creating water policy.
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8. Finding: Those concerned about the effects of exempt wells mainly advocate stricter
limits within the closed basins of western Montana. Furthermore, most concerns are about
the use of exempt wells for subdivisions near existing urban areas, especially those that

have experienced large gains in population.

9. Finding: Current law allows for local water users and others to establish controlled
ground water areas where all ground water withdrawals are subject to review. However,
there are concerns that establishing a controlled ground water area requires an applicant

to provide a significant amount of hydrologic evidence that may be expensive to obtain.

10. Finding: Except for exempt wells, new ground water uses within closed basins are
analyzed for net depletion to surface water and adverse effect on senior water rights. A
subdivision that may appropriate in total more than 10 acre-feet a year through exempt
wells does not undergo the analysis, while an irrigation project or any other appropriation

of that amount of water is subject to permitting.

11. Finding: For residential development and other uses, especially in closed basins, using
exempt wells is less expensive and faster than obtaining a permit. The DNRC is revising
application forms and proposing legislation that the agency says will streamline the

process.

12. Finding: The prior appropriation doctrine is enforceable in Montana, but there are
challenges faced by senior surface water right holders against junior users of ground
water, including exempt wells. Junior users may contend the call is futile because a senior
may have difficulty proving surface water would be available even if ground water use
was curtailed. For exempt wells, senior water right owners may face additional
challenges, including how to make a call against the cumulative use of exempt wells in a
subdivision and potential health, safety, and constitutional issues associated with curtailing

drinking water.
13. Finding: Unlike some other states, Montana does not prioritize water uses. Water use

is enforced strictly by first in time, first in right. The permitting process is a proactive way

to ensure new uses do not affect existing uses.
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14. Finding: Senior water rights must be protected as property rights while ensuring that

new uses, including those that use the exemption, are allowed.

15. Finding: The term "combined appropriation” in 85-2-306, MCA is not defined in
statute and has been defined over the last two decades in opposite ways by the DNRC

resulting in debate, legislation, and litigation without resolution.

A. Recommendation: The DNRC should continue to work with water use applicants to
identify specific issues that may unnecessarily impede the permit and change process and

report those findings, along with suggestions to improve the process, to the next WPIC.

B. Recommendation: It is reasonable to restrict the use of exempt wells in basins where
new surface water uses are mostly limited and where hydrogelogic modeling concludes
that surface waters would be depleted by an exempt well within a fairly short period of

time that would be most likely to affect senior water right holders.

C. Recommendation: Restrictions on exempt wells in certain areas should be limited to
areas where hydrogeologic data exists, including studies conducted by the Ground Water

Investigation Program or other hydrogeologic studies.

D. Recommendation: The term "combined appropriation” should be defined by the
Legislature. That definition should be appropriation from the same source aquifer of more
than 35 gallons per minute and 10 acre-feet by two or more wells or developed springs

that are physically connected into the same syste