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967 MONTANA SESSION LAWS 2005 Ch. 302

CHAPTER NO. 302
[SB 290]

AN ACT REQUIRING CERTAIN WATER AND SANITATION
INFORMATION TO BE SUBMITTED WITH A PRELIMINARY PLAT FOR
LOCAL SUBDIVISION REVIEW; REQUIRING THE INFORMATION TO
CONFORM WITH RULES AND STANDARDS ADOPTED AND PUBLISHED
BY THE DEPARTMENT OF ENVIRONMENTAL QUALITY AND THE
BOARD OF ENVIRONMENTAL REVIEW; PROHIBITING A GOVERNING
BODY FROM REQUIRING ADDITIONAL WATER AND SANITATION
INFORMATION UNLESS CERTAIN PROCEDURES ARE FOLLOWED;
REQUIRING A GOVERNING BODY TO COLLECT PUBLIC COMMENT ON
THE WATER AND SANITATION INFORMATION AND REQUIRING THE
SUBDIVIDER TO FORWARD THE INFORMATION AND PUBLIC
COMMENT ON PROPOSED SUBDIVISIONS TO THE APPROPRIATE
REVIEWING AUTHORITY; ALLOWING A GOVERNING BODY TO
CONDITION APPROVAL ON APPROVAL BY THE DEPARTMENT OF
ENVIRONMENTAL QUALITY OR ON CERTAIN WATER AND
SANITATION INFORMATION BEING PROVIDED; PROHIBITING A
GOVERNING BODY FROM CONDITIONALLY APPROVING OR DENYING
A PROPOSED SUBDIVISION UNLESS THE DECISION IS BASED ON
REGULATIONS THAT THE GOVERNING BODY IS AUTHORIZED TO
ENFORCE; ALLOWING THE DEPARTMENT OF ENVIRONMENTAL
QUALITY TO ADOPT RULES TO CLARIFY THE INFORMATION
REQUIRED TO BE SUBMITTED; AND AMENDING SECTIONS 76-3-504,
76-3-511, 76-3-601, 76-3-604, 76-3-608, 76-4-104, AND 76-4-125, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 76-3-504, MCA, is amended to read:

“76-3-504. Subdivision regulations — contents. (1) The subdivision
regulations adopted under this chapter must, at a minimum:

(a) except as provided in 76-3-210, 76-3-509, or 76-3-609(3), require the
subdivider to submit to the governing body an environmental assessment as
prescribed in 76-3-603;

(b) establish procedures consistent with this chapter for the submission and
review of subdivision plats;

(c) prescribe the form and contents of preliminary plats and the documents
to accompany final plats;

(d) provide for the identification of areas that, because of natural or
human-caused hazards, are unsuitable for subdivision development and
prohibit subdivisions in these areas unless the hazards can be eliminated or
overcome by approved construction techniques;

(e) prohibit subdivisions for building purposes in areas located within the
floodway of a flood of 100-year frequency, as defined by Title 76, chapter 5, or
determined to be subject to flooding by the governing body;

() prescribe standards for:
(1) the design and arrangement of lots, streets, and roads;
(i1) grading and drainage;

(iii) subject to the provisions of 76-3-511, water supply and sewage and solid
waste disposal that;-at-a—mintmum; meet the:
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(A) regulations adopted by the department of environmental quality under
76-4-104; for subdivisions that will create one or more parcels containing less
than 20 acres; and

(B) standards provided in 76-3-604 and [section 4] for subdivisions that will
create one or more parcels containing 20 acres or more and less than 160 acres;
and

(iv) the location and installation of utilities;

(g) provide procedures for the administration of the park and open-space
requirements of this chapter;

(h) provide for the review of preliminary plats by affected public utilities and
those agencies of local, state, and federal government having a substantial
interest in a proposed subdivision. A utility or agency review may not delay the
governing body’s action on the plat beyond the time limits specified in this
chapter, and the failure of any agency to complete a review of a plat may not be a
basis for rejection of the plat by the governing body.

(1) when a subdivision creates parcels with lot sizes averaging less than 5
acres, require the subdivider to:

(1) reserve all or a portion of the appropriation water rights owned by the
owner of the land to be subdivided and transfer the water rights to a single
entity for use by landowners within the subdivision who have a legal right to the
water and reserve and sever any remaining surface water rights from the land;

(1) if the land to be subdivided is subject to a contract or interest in a public or
private entity formed to provide the use of a water right on the subdivision lots,
establish a landowner’s water use agreement administered through a single
entity that specifies administration and the rights and responsibilities of
landowners within the subdivision who have a legal right and access to the
water; or

(iii) reserve and sever all surface water rights from the land;

(§) except as provided in this subsection, require the subdivider to establish
ditch easements in the subdivision that are in locations of appropriate
topographic characteristics and sufficient width, to allow the physical
placement and unobstructed maintenance of open ditches or belowground
pipelines for the delivery of water for irrigation to persons and lands legally
entitled to the water under an appropriated water right or permit of an
irrigation district or other private or public entity formed to provide for the use
of the water right on the subdivision lots; are a sufficient distance from the
centerline of the ditch to allow for construction, repair, maintenance, and
inspection of the ditch; and prohibit the placement of structures or the planting
of vegetation other than grass within the ditch easement without the written
permission of the ditch owner. Establishment of easements pursuant to this
subsection (1)) is not required if:

(1) the average lot size is 1 acre or less and the subdivider provides for
disclosure, in a manner acceptable to the governing body, that adequately
notifies potential buyers of lots that are classified as irrigated land and may
continue to be assessed for irrigation water delivery even though the water may
not be deliverable; or

(i1) the water rights are removed or the process has been initiated to remove
the water rights from the subdivided land through an appropriate legal or
administrative process and if the removal or intended removal is denoted on the
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preliminary plat. If removal of water rights is not complete upon filing of the
final plat, the subdivider shall provide written notification to prospective buyers
of the intent to remove the water right and shall document that intent, when
applicable, in agreements and legal documents for related sales transactions.

(k) require the subdivider, unless otherwise provided for under separate
written agreement or filed easement, to file and record ditch easements for
unobstructed use and maintenance of existing water delivery ditches, pipelines,
and facilities in the subdivision that are necessary to convey water through the
subdivision to lands adjacent to or beyond the subdivision boundaries in
quantities and in a manner that are consistent with historic and legal rights;

(1) require the subdivider to describe, dimension, and show utility
easements in the subdivision on the final plat in their true and correct location.
The utility easements must be of sufficient width to allow the physical
placement and unobstructed maintenance of utility facilities for the provision of
utility services within the subdivision.

(2) In order to accomplish the purposes described in 76-3-501, the
subdivision regulations adopted under 76-3-509 and this section may include
provisions that are consistent with this section that promote cluster
development.”

Section 2. Section 76-3-511, MCA, is amended to read:

“76-3-511. Local regulations no more stringent than state
regulations or guidelines. (1) Except as provided in subsections (2) through
(4) or unless required by state law, a governing body may not adopt a rule
regulation under 76-3-501 or 76-3-504(1)(f)(ii1) that is more stringent than the
comparable state regulations or guidelines that address the same
circumstances. The governing body may incorporate by reference comparable
state regulations or guidelines.

(2) The governing body may adopt a rule regulation to implement 76-3-501
or 76-3-504(1)(f)(ii1) that is more stringent than comparable state regulations or
guidelines only if the governing body makes a written finding, after a public
hearing and public comment and based on evidence in the record, that:

(a) the proposed local standard or requirement protects public health or the
environment; and

(b) thelocal standard or requirement to be imposed can mitigate harm to the
public health or environment and is achievable under current technology.

(8) The written finding must reference information and peer-reviewed
scientific studies contained in the record that forms the basis for the governing
body’s conclusion. The written finding must also include information from the
hearing record regarding the costs to the regulated community that are directly
attributable to the proposed local standard or requirement.

(4) (a) A person affected by a rwde regulation of the governing body adopted
after January 1, 1990, and before April 14, 1995, that that person believes to be
more stringent than comparable state regulations or guidelines may petition
the governing body to review the rule regulation. If the governing body
determines that the ¥wle regulation is more stringent than comparable state
regulations or guidelines, the governing body shall comply with this section by
either revising the #wle regulation to conform to the state regulations or
guidelines or by making the written finding, as provided under subsection (2),
within a reasonable period of time, not to exceed 12 months after receiving the
petition. A petition under this section does not relieve the petitioner of the duty
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to comply with the challenged ¥tde regulation. The governing body may charge a
petition filing fee in an amount not to exceed $250.

(b) A person may also petition the governing body for a rwle regulation
review under subsection (4)(a) if the governing body adopts a rule regulation
after January 1, 1990, in an area in which no state regulations or guidelines
existed and the state government subsequently establishes comparable
regulations or guidelines that are less stringent than the previously adopted
governing body rule regulation.”

Section 3. Section 76-3-601, MCA, is amended to read:

“76-3-601. Submission of preliminary plat for review — water and
sanitation information required. (1) Except when a plat is eligible for
summary review pursuant to 76-3-505, the subdivider shall present to the
governing body or to the agent or agency designated by the governing body the
preliminary plat of the proposed subdivision for local review. The preliminary
plat must show all pertinent features of the proposed subdivision and all
proposed improvements and must be accompanied by the preliminary water and
sanitation information required under [section 4].

(2) (a) When the proposed subdivision lies within the boundaries of an
incorporated city or town, the preliminary plat must be submitted to and
approved by the city or town governing body.

(b) When the proposed subdivision is situated entirely in an unincorporated
area, the preliminary plat must be submitted to and approved by the governing
body of the county. However, if the proposed subdivision lies within 1 mile of a
third-class city or town, within 2 miles of a second-class city, or within 3 miles of
a first-class city, the county governing body shall submit the preliminary plat to
the city or town governing body or its designated agent for review and comment.
If the proposed subdivision is situated within a rural school district, as described
in 20-9-615, the county governing body shall provide an informational copy of
the preliminary plat to school district trustees.

(c) If the proposed subdivision lies partly within an incorporated city or
town, the proposed plat must be submitted to and approved by both the city or
town and the county governing bodies.

(d) When a proposed subdivision is also proposed to be annexed to a
municipality, the governing body of the municipality shall coordinate the
subdivision review and annexation procedures to minimize duplication of
hearings, reports, and other requirements whenever possible.

(38) The provisions of 76-3-604, 76-3-605, 76-3-608 through 76-3-610, and
this section do not limit the authority of certain municipalities to regulate
subdivisions beyond their corporate limits pursuant to 7-3-4444.”

Section 4. Water and sanitation information to accompany
preliminary plat. (1) Except as provided in subsection (2), the subdivider shall
submit to the governing body or to the agent or agency designated by the
governing body the information listed in this section for proposed subdivisions
that will include new water supply or wastewater facilities. The information
must include:

(a) a vicinity map or plan that shows:

(1) the location, within 100 feet outside of the exterior property line of the
subdivision and on the proposed lots, of:

(A) flood plains;
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(B) surface water features;
(C) springs;
(D) irrigation ditches;

(E) existing, previously approved, and, for parcels less than 20 acres,
proposed water wells and wastewater treatment systems;

(F) for parcels less than 20 acres, mixing zones identified as provided in
subsection (1)(g); and

(G) the representative drainfield site used for the soil profile description as
required under subsection (1)(d); and

(1) the location, within 500 feet outside of the exterior property line of the
subdivision, of public water and sewer facilities;

(b) a description of the proposed subdivision’s water supply systems, storm
water systems, solid waste disposal systems, and wastewater treatment
systems, including whether the water supply and wastewater treatment
systems are individual, shared, multiple user, or public as those systems are
defined in rules published by the department of environmental quality;

(c) a drawing of the conceptual lot layout at a scale no smaller than 1 inch
equal to 200 feet that shows all information required for a lot layout document in
rules adopted by the department of environmental quality pursuant to 76-4-104;

(d) evidence of suitability for new onsite wastewater treatment systems
that, at a minimum, includes:

(1) a soil profile description from a representative drainfield site identified
on the vicinity map, as provided in subsection (1)(a)(i)(G), that complies with
standards published by the department of environmental quality;

(i) demonstration that the soil profile contains a minimum of 4 feet of
vertical separation distance between the bottom of the permeable surface of the
proposed wastewater treatment system and a limiting layer; and

(iii) in cases in which the soil profile or other information indicates that
ground water is within 7 feet of the natural ground surface, evidence that the
ground water will not exceed the minimum vertical separation distance
provided in subsection (1)(d)(ii);

(e) for new water supply systems, unless cisterns are proposed, evidence of
adequate water availability:

(1) obtained from well logs or testing of onsite or nearby wells;

(ii) obtained from information contained in published hydrogeological
reports; or

(iii) as otherwise specified by rules adopted by the department of
environmental quality pursuant to 76-4-104;

() evidence of sufficient water quality in accordance with rules adopted by
the department of environmental quality pursuant to 76-4-104;

(g) apreliminary analysis of potential impacts to ground water quality from
new wastewater treatment systems, using as guidance rules adopted by the
board of environmental review pursuant to 75-5-301 and 75-5-303 related to
standard mixing zones for ground water, source specific mixing zones, and
nonsignificant changes in water quality. The preliminary analysis may be based
on currently available information and must consider the effects of overlapping
mixing zones from proposed and existing wastewater treatment systems within
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and directly adjacent to the subdivision. Instead of performing the preliminary
analysis required under this subsection (1)(g), the subdivider may perform a
complete nondegradation analysis in the same manner as is required for an
application that is reviewed under Title 76, chapter 4.

(2) A subdivider whose land division is excluded from review under
76-4-125(2) is not required to submit the information required in this section.

(38) A governing body may not, through adoption of regulations, require
water and sanitation information in addition to the information required under
this section unless the governing body complies with the procedures provided in
76-3-511.

Section 5. Section 76-3-604, MCA, is amended to read:

“76-3-604. Review of preliminary plat. (1) The governing body or its
designated agent or agency shall review the preliminary plat to determine
whether it conforms to the provisions of this chapter and to rules prescribed or
adopted pursuant to this chapter.

(2) The governing body shall approve, conditionally approve, or disapprove
the preliminary plat within 60 working days of its presentation unless the
subdivider consents to an extension of the review period.

(38) If the governing body disapproves or conditionally approves the
preliminary plat, it shall forward one copy of the plat to the subdivider
accompanied by a letter over the appropriate signature stating the reason for
disapproval or enumerating the conditions that must be met to ensure approval
of the final plat.

(4) (a) The governing body shall collect public comment submitted at a
hearing or hearings regarding the information presented pursuant to [section 4]
and shall make any comments submitted or a summary of the comments
submitted available to the subdivider within 30 days after conditional approval
or approval of the subdivision application and preliminary plat.

(b) The subdivider shall, as part of the subdivider’s application for
sanitation approval, forward the comments or the summary provided by the
governing body to the:

(i) reviewing authority provided for in Title 76, chapter 4, for subdivisions
that will create one or more parcels containing less than 20 acres; and

(it) local health department or board of health for proposed subdivisions that
will create one or more parcels containing 20 acres or more and less than 160
acres.

(56) (a) For a proposed subdivision that will create one or more parcels
containing less than 20 acres, the governing body may require approval by the
department of environmental quality as a condition of approval of the final plat.

(b) For a proposed subdivision that will create one or more parcels containing
20 acres or more, the governing body may condition approval of the final plat
upon the subdivider demonstrating, pursuant to [section 4], that there is an
adequate water source and at least one area for a septic system and a replacement
drainfield for each lot.”

Section 6. Section 76-3-608, MCA, is amended to read:

“76-3-608. Criteria for local government review. (1) The basis for the
governing body’s decision to approve, conditionally approve, or disapprove a
subdivision is whether the preliminary plat, applicable environmental
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assessment, public hearing, planning board recommendations, or additional
information demonstrates that development of the subdivision meets the
requirements of this chapter. A governing body may not deny approval of a
subdivision based solely on the subdivision’s impacts on educational services.

(2) The governing body shall issue written findings of fact that weigh the
criteria in subsection (3), as applicable.

(3) A subdivision proposal must undergo review for the following primary
criteria:

(a) except when the governing body has established an exemption pursuant
to subsection (7) of this section or except as provided in 76-3-505 and 76-3-509,
the effect on agriculture, agricultural water user facilities, local services, the
natural environment, wildlife and wildlife habitat, and public health and safety;

(b) compliance with:
(1) the survey requirements provided for in part 4 of this chapter;

(1) the local subdivision regulations provided for in part 5 of this chapter;
and

(iii) the local subdivision review procedure provided for in this part;

(c) the provision of easements for the location and installation of any
planned utilities; and

(d) the provision of legal and physical access to each parcel within the
subdivision and the required notation of that access on the applicable plat and
any instrument of transfer concerning the parcel.

(4) The governing body may require the subdivider to design the subdivision
to reasonably minimize potentially significant adverse impacts identified
through the review required under subsection (3). The governing body shall
issue written findings to justify the reasonable mitigation required under this
subsection (4).

(5) (a) In reviewing a subdivision under subsection (3) and when requiring
mitigation under subsection (4), a governing body may not unreasonably
restrict a landowner’s ability to develop land, but it is recognized that in some
instances the unmitigated impacts of a proposed development may be
unacceptable and will preclude approval of the plat.

(b) When requiring mitigation under subsection (4), a governing body shall
consult with the subdivider and shall give due weight and consideration to the
expressed preference of the subdivider.

(6) (a) When a minor subdivision is proposed in an area where a growth
policy has been adopted pursuant to chapter 1 and the proposed subdivision will
comply with the growth policy, the subdivision is exempt from the review
criteria contained in subsection (3)(a) but is subject to applicable zoning
regulations.

(b) In order for a growth policy to serve as the basis for the exemption
provided by this subsection (6), the growth policy must meet the requirements of
76-1-601.

(7) The governing body may exempt subdivisions that are entirely within
the boundaries of designated geographic areas from the review criteria in
subsection (3)(a) if all of the following requirements have been met:

(a) the governing body has adopted a growth policy pursuant to chapter 1
that:
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(1) addresses the criteria in subsection (3)(a);
(i1) evaluates the effect of subdivision on the criteria in subsection (3)(a);

(i11) describes zoning regulations that will be implemented to address the
criteria in subsection (3)(a); and

(iv) identifies one or more geographic areas where the governing body
intends to authorize an exemption from review of the criteria in subsection
(3)(a); and

(b) the governing body has adopted zoning regulations pursuant to chapter
2, part 2 or 3, that:

(1) apply to the entire area subject to the exemption; and
(i1) address the criteria in subsection (3)(a), as described in the growth policy.

(8) A governing body may conditionally approve or deny a proposed
subdivision as a result of the water and sanitation information provided
pursuant to [section 4] or public comment received pursuant to 76-3-604 on the
information provided pursuant to [section 4] only if the conditional approval or
denial is based on existing subdivision, zoning, or other regulations that the
governing body has the authority to enforce.”

Section 7. Section 76-4-104, MCA, is amended to read:

“76-4-104. Rules for administration and enforcement. (1) The
department shall, subject to the provisions of 76-4-135, adopt reasonable rules,
including adoption of sanitary standards, necessary for administration and
enforcement of this part.

(2) The rules and standards must provide the basis for approving
subdivisions for various types of public and private water supplies, sewage
disposal facilities, storm water drainage ways, and solid waste disposal. The
rules and standards must be related to:

(a) size of lots;

(b) contour of land;

(c) porosity of soil;

(d) ground water level,

(e) distance from lakes, streams, and wells;

() type and construction of private water and sewage facilities; and

(g) other factors affecting public health and the quality of water for uses
relating to agriculture, industry, recreation, and wildlife.

(3) (a) Except as provided in subsection (3)(b), the rules must provide for the
review of subdivisions by a local department or board of health, as described in
Title 50, chapter 2, part 1, if the local department or board of health employs a
registered sanitarian or a registered professional engineer and if the
department certifies under subsection (4) that the local department or board is
competent to conduct the review.

(b) (1) Except as provided in 75-6-121 and subsection (3)(b)(ii) of this section,
a local department or board of health may not review public water supply
systems, public sewage systems, or extensions of or connections to these
systems.

(i1) A local department or board of health may be certified to review
subdivisions proposed to connect to existing municipal water and wastewater
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systems previously approved by the department if no extension of the systems is
required.

(4) The department shall also adopt standards and procedures for
certification and maintaining certification to ensure that a local department or
board of health is competent to review the subdivisions as described in
subsection (3).

(5) The department shall review those subdivisions described in subsection
(3) if:

(a) a proposed subdivision lies within more than one jurisdictional area and
the respective governing bodies are in disagreement concerning approval of or
conditions to be imposed on the proposed subdivision; or

(b) the local department or board of health elects not to be certified.
(6) The rules must further provide for:

(a) providing the reviewing authority with a copy of the plat or certificate of
survey subject to review under this part and other documentation showing the
layout or plan of development, including:

(1) total development area; and

(i1) total number of proposed dwelling units and structures requiring
facilities for water supply or sewage disposal;

(b) adequate evidence that a water supply that is sufficient in terms of
quality, quantity, and dependability will be available to ensure an adequate
supply of water for the type of subdivision proposed;

(c) evidence concerning the potability of the proposed water supply for the
subdivision;

(d) adequate evidence that a sewage disposal facility is sufficient in terms of
capacity and dependability;

(e) standards and technical procedures applicable to storm drainage plans
and related designs, in order to ensure proper drainage ways;

(f) standards and technical procedures applicable to sanitary sewer plans
and designs, including soil testing and site design standards for on-lot sewage
disposal systems when applicable;

(g) standards and technical procedures applicable to water systems;
(h) standards and technical procedures applicable to solid waste disposal;

(1) criteria for granting waivers and deviations from the standards and
technical procedures adopted under subsections (6)(e) through (6)(h);

() evidence to establish that, if a public water supply system or a public
sewage system is proposed, provision has been made for the system and, if other
methods of water supply or sewage disposal are proposed, evidence that the
systems will comply with state and local laws and regulations that are in effect
at the time of submission of the preliminary or final plan or plat; and

(k) evidence to demonstrate that appropriate easements, covenants,
agreements, and management entities have been established to ensure the
protection of human health and state waters and to ensure the long-term
operation and maintenance of water supply, storm water drainage, and sewage
disposal facilities.
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(7) If the reviewing authority is a local department or board of health, it shall
notify the department of its recommendation for approval or disapproval of the
subdivision not later than 50 days from its receipt of the subdivision application.
The department shall make a final decision on the subdivision within 10 days
after receiving the recommendation of the local reviewing authority, but not
later than 60 days after the submission of a complete application, as provided in
76-4-125.

(8) Review and certification or denial of certification that a division of land is
not subject to sanitary restrictions under this part may occur only under those
rules in effect when a complete application is submitted to the reviewing
authority, except that in cases in which current rules would preclude the use for
which the lot was originally intended, the applicable requirements in effect at
the time the lot was recorded must be applied. In the absence of specific
requirements, minimum standards necessary to protect public health and water
quality apply.

(9) The reviewing authority may not deny or condition a certificate of
subdivision approval under this part unless it provides a written statement to
the applicant detailing the circumstances of the denial or condition imposition.
The statement must include:

(a) the reason for the denial or condition imposition;
(b) the evidence that justifies the denial or condition imposition; and

(c) information regarding the appeal process for the denial or condition
imposition.

(10) The department may adopt rules that provide technical details and
clarification regarding the water and sanitation information required to be
submitted under [section 4].”

Section 8. Section 76-4-125, MCA, is amended to read:

“76-4-125. Review of subdivision application — land divisions
excluded from review. (1) Except as provided in subsection (2), an application
for review of a subdivision must be submitted to the reviewing authority. The
review by the reviewing authority must be as follows:

(a) At any time after the developer has submitted an application under the
Montana Subdivision and Platting Act, the developer shall present a
subdivision application to the reviewing authority. The application must
include preliminary plans and specifications for the proposed development,
whatever information the developer feels necessary for its subsequent review,
any public comments or summaries of public comments collected as provided in
76-3-604(4), and information required by the reviewing authority. Subdivision
fees assessed by the reviewing authority must accompany the application. If the
proposed development includes onsite sewage disposal facilities, the developer
shall notify the designated agent of the local board of health prior to presenting
the subdivision application to the reviewing authority. The agent may conduct a
preliminary site assessment to determine whether the site meets applicable
state and local requirements.

(b) Except as provided in 75-1-208(4)(b), the department shall make a final
decision on the proposed subdivision within 60 days after the submission of a
complete application and payment of fees to the reviewing authority unless an
environmental impact statement is required, at which time this deadline may
be increased to 120 days. The reviewing authority may not request additional
information for the purpose of extending the time allowed for a review and final
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decision on the proposed subdivision. If the department approves the
subdivision, the department shall issue a certificate of subdivision approval
indicating that it has approved the plans and specifications and that the
subdivision is not subject to a sanitary restriction.

(2) A subdivision excluded from the provisions of chapter 3 must be
submitted for review according to the provisions of this part, except that the
following divisions or parcels, unless the exclusions are used to evade the
provisions of this part, are not subject to review:

(a) the exclusions cited in 76-3-201 and 76-3-204;

(b) divisions made for the purpose of acquiring additional land to become
part of an approved parcel, provided that water or sewage disposal facilities may
not be constructed on the additional acquired parcel and that the division does
not fall within a previously platted or approved subdivision;

(c) divisions made for purposes other than the construction of water supply
or sewage and solid waste disposal facilities as the department specifies by rule;

(d) divisions located within jurisdictional areas that have adopted growth
policies pursuant to chapter 1 or within first-class or second-class municipalities
for which the governing body certifies, pursuant to 76-4-127, that adequate
storm water drainage and adequate municipal facilities will be provided; and

(e) subject to the provisions of subsection (3), a remainder of an original tract
created by segregating a parcel from the tract for purposes of transfer if:

(1) the remainder is served by a public or multiple-user sewage system
approved before January 1, 1997, pursuant to local regulations or this chapter;
or

(i1) the remainder is 1 acre or larger and has an individual sewage system
that was constructed prior to April 29, 1993, and, if required when installed, was
approved pursuant to local regulations or this chapter.

(8) Consistent with the applicable provisions of 50-2-116(1)(i), a local health
officer may require that, prior to the filing of a plat or a certificate of survey
subject to review under this part for the parcel to be segregated from the
remainder referenced in subsection (2)(e)(ii), the remainder include acreage or
features sufficient to accommodate a replacement drainfield.”

Section 9. Codification instruction. [Section 4] is intended to be codified
as an integral part of Title 76, chapter 3, part 6, and the provisions of Title 76,
chapter 3, part 6, apply to [section 4].

Approved April 19, 2005

CHAPTER NO. 303

[SB 412]

AN ACT PROVIDING FOR THE LICENSURE AND REGULATION OF
ELEVATOR CONTRACTORS, ELEVATOR MECHANICS, AND ELEVATOR
INSPECTORS; PROVIDING THE DEPARTMENT OF LABOR AND
INDUSTRY WITH RULEMAKING AUTHORITY; AUTHORIZING THE
DEPARTMENT OF LABOR AND INDUSTRY TO PROVIDE FOR A LIMITED
MECHANIC'S LICENSE AND A LIMITED ELEVATOR CONTRACTOR’S
LICENSE; PROVIDING FOR THE APPOINTMENT OF A LICENSED
ELEVATOR MECHANIC TO THE BUILDING CODES COUNCIL;
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REGULATING THE DESIGN, CONSTRUCTION, ALTERATION,
OPERATION, MAINTENANCE, REPAIR, INSPECTION, INSTALLATION,
AND TESTING OF ELEVATORS, DUMBWAITERS, ESCALATORS, AND
OTHER EQUIPMENT; AMENDING SECTION 50-60-115, MCA;
REPEALING SECTIONS 50-60-701, 50-60-702, AND 50-60-703, MCA; AND
PROVIDING EFFECTIVE DATES.

Be it enacted by the Legislature of the State of Montana:

Section 1. Definitions. Unless the context requires otherwise, in [sections
1 through 14], the following definitions apply:

(1) “Department” means the department of labor and industry provided for
in Title 2, chapter 15, part 17.

(2) “Elevator contractor” means any person intending to engage in the
business of installing, altering, or repairing elevators, escalators, dumbwaiters,
or other equipment subject to the provisions of [sections 15 through 22].

(3) “Elevator inspector” means any person intending to engage in inspecting
elevators, escalators, dumbwaiters, or other equipment subject to the provisions
of [sections 15 through 22].

(4) “Elevator mechanic” means any person intending to engage in installing,
altering, repairing, or testing elevators, escalators, dumbwaiters, or other
equipment subject to the provisions of [sections 15 through 22].

Section 2. Rulemaking — records. The department may adopt rules for
the administration of [sections 1 through 14] and for the licensing and
disciplining of elevator mechanics, elevator contractors, and elevator
inspectors. The department shall adopt rules to provide for a limited mechanic’s
license and a limited elevator contractor’s license.

Section 3. License required. (1) A person may not engage in the work of
an elevator mechanic or elevator inspector or engage in the business of an
elevator contractor unless the person has received a license from the
department.

(2) A person who receives a license under the provisions of [sections 1
through 14] shall carry the license or proof of licensure at all times while
working on a job site and performing work that requires a license. Acceptable
proof of licensure must be determined by the department and be made known to
each licensee when a license is issued.

(3) The department shall establish license fees and license renewal fees that
are commensurate with the costs of administering the licensing provisions of
[sections 1 through 14].

Section 4. Apprenticeship allowed. [Sections 1 through 14] do not
prohibit a person from working as an apprentice with an elevator mechanic
licensed under [sections 1 through 14] and under rules adopted by the
department. The name and residence of each apprentice and the name and
residence of the apprentice’s employer must be filed with the department, and a
record must be kept by the department showing the name and residence of each
apprentice.

Section 5. Elevator mechanic’s license — limited mechanic’s
license. (1) A person intending to work as an elevator mechanic shall file a
license application with the department on forms furnished by the department.

(2) Except as provided in subsection (3), an applicant shall furnish proof,
under oath, that the person:
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(a) has successfully completed a state-approved apprenticeship or other
education program that meets requirements established by the department by
rule; or

(b) has at least 3 years of experience, verified by current and previous
employers, working with equipment subject to the provisions of [sections 15
through 22] and has passed the examination provided for in [section 6].

(3) The department shall adopt rules for the licensure, without examination,
of an applicant who can demonstrate that the applicant has worked
continuously as an elevator mechanic for the 3 years prior to [the effective date
of this section] and has the requisite experience for licensure. An applicant
under this section shall pay the required application fee and shall submit any
required proof under oath.

(4) The department shall issue an elevator mechanic’s license to an
applicant that meets the requirements of this section.

(5) (a) The department may issue a limited mechanic’s license to an
applicant that authorizes a licensee to work only on platform lifts, stairway
chairlifts, and dumbwaiters that are installed in private residences.

(b) The examination for a limited mechanic’s license must be based on the
applicable codes for the equipment that a licensee is authorized to install.

(¢) The department shall issue a limited mechanic’s license to an applicant
that meets the requirements of this subsection (5).

Section 6. Elevator mechanic’s examination — fee — third parties —
reciprocity. (1) The department shall, at least once a year, administer an
examination to applicants meeting the requirements of [section 5(2)(b)]. The
department shall determine the subjects, scope, and acceptable level of
performance for the examination.

(2) The department shall determine by rule the fees to be charged an
applicant for each examination and reexamination that the department
administers. The fees must be commensurate with costs.

(3) An applicant for a license who has previously taken and failed the
examination required by this section may retake it at any time within 2 years
without again furnishing proof of compliance with [section 5(2)(b)].

(4) The department may issue a license to an individual holding a valid
license from another state that the department determines has standards
substantially equal to [sections 1 through 14] upon application and without
examination.

Section 7. Elevator inspector’s license. (1) A person intending to engage
in work as an elevator inspector shall apply for a license as an elevator inspector
on forms provided by the department.

(2) The department may not grant an applicant an elevator inspector’s
license unless the applicant demonstrates that the applicant meets the current
national standards for the qualifications of elevator inspectors. The department
shall designate by rule the national standards that must be met by an applicant.

Section 8. Elevator contractor’s license — limited elevator
contractor’s license. (1) A person intending to engage in business as an
elevator contractor shall apply for a license as an elevator contractor on forms
provided by the department.

(2) An applicant shall provide the department with the following:
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(a) if the applicant is an individual or sole proprietor, the name, residential
address, and business address of the applicant;

(b) if the applicant is a domestic business entity, the name and business
address of the business entity and the name and residential address of the
business entity’s principal officer;

(c) if the applicant is a foreign business entity, the name and address of a
state resident authorized to accept service of process or other notices on the
business entity’s behalf;

(d) evidence of insurance coverage required in [section 21]; and
(e) other information that the department may require.

(38) The department shall issue an elevator contractor’s license to an
applicant that meets the requirements of this section.

(4) The department may issue a limited elevator contractor’s license to an
applicant that limits a licensee to the business of installing, altering, and
repairing elevators, platform lifts, stairway chairlifts, and dumbwaiters in
private residences. The department shall issue a limited elevator contractor’s
license to an applicant that meets the requirements of this section.

Section 9. Temporary elevator mechanic’s license. (1) (a) If, in the case
of an emergency or disaster as defined in 10-3-103, the department determines
that the number of licensed elevator mechanics is insufficient to cope with the
emergency or disaster, the department shall contact the licensed elevator
contractors operating in the state and request that the elevator contractors
certify to the department any persons in their employ who have an acceptable
combination of education and experience to perform elevator work without
direct supervision.

(b) As soon as practicable, the department shall issue to a person certified
pursuant to subsection (1)(a) a temporary elevator mechanic’s license. The
department may not charge a fee for a license issued under this section.

(¢) The license may not be valid for more than 30 days. However, the
department may renew the license for 30-day periods in the case of a continuing
emergency or disaster.

(d) The department may limit a person’s temporary license to certain
equipment or to certain geographical areas.

(2) (a) An elevator contractor shall inform the department if there are not
any licensed elevator mechanics available to perform elevator work on behalf of
the elevator contractor.

(b) The elevator contractor may submit a list to the department of any
persons that the elevator contractor certifies have an acceptable combination of
documented education and experience to perform the work of an elevator
mechanic without direct supervision.

(¢c) The department shall issue a temporary elevator mechanic’s license to
any person, certified by an elevator contractor, who applies for a license to the
department on a form supplied by the department. The department may charge
a fee for a temporary license issued under this subsection that is commensurate
with the department’s costs in administering this subsection (2).

(d) A temporary license issued under this subsection (2) is valid for a period
of 30 days, and the department shall renew the license for additional 30-day
periods as long as the shortage of licensed elevator mechanics exists and the
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licensee is employed by the certifying elevator contractor. However, the
department may refuse to renew a temporary license for any temporary licensee
that the department determines has had an adequate opportunity to obtain a
license under the provisions of [sections 5 and 6].

Section 10. License renewal — continuing education. (1) (a) All
licenses issued under [sections 1 through 14] expire on a date set by department
rule.

(b) A licensee may renew a license by filing an application with the
department on a form provided by the department and by paying a renewal fee
in an amount established by the department by rule.

(2) The department shall establish by rule continuing education
requirements for persons licensed as elevator mechanics or elevator inspectors.
The department may not require less than 8 hours of continuing education for
each license term. The continuing education requirement must be met by the
licensee taking all of the required hours of continuing education in the year prior
to the expiration of the license. The rules must include requirements for
instructor certification, course content, and recordkeeping.

(3) The department shall issue a renewal license to applicants who meet the
requirements of this section.

Section 11. Reasonable fees — deposit of fees and fines. (1) All fees
established by the department under [sections 1 through 14] must be
commensurate with the respective program costs. Fees collected by the
department under [sections 1 through 14] must be deposited in an account in the
state special revenue fund for the use of the program.

(2) Fines collected under [sections 1 through 14] must be deposited in the
state general fund.

Section 12. Proof of license. (1) An employee of a private or public
employment agency or labor union, a building code compliance inspector, an
employee of the department, a person who is professionally responsible for a job
site, or a licensed elevator mechanic or licensed elevator inspector has the right
to ask a person doing work at a job site that requires an elevator mechanic’s
license to provide proof of licensure. If the person performing the work is unable
to furnish proof of licensure, the requesting person may report that fact to the
department.

(2) An employee of the department may issue a citation to and collect a fine,
as provided in [section 13], from a person at a job site where the person is
performing elevator mechanic work if the person fails to display an elevator
mechanic’s license or proof of licensure at the request of the department
inspector.

Section 13. Failure to display license. (1) A citation issued by an
employee of the department for failure to display an elevator mechanic’s license
or proof of licensure must include:

(a) the time and date on which the citation is issued;

(b) the name, residential address, and signature of the person to whom the
citation is issued;

(c) reference to the statutory authority to issue the citation;

(d) the name, title, affiliation, and signature of the person issuing the
citation;
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(e) information explaining the procedure for the person to follow in order to
pay the fine or to demonstrate proof of licensure; and

() the amount of the applicable fine.

(2) The applicable civil fines for failing to display a license or proof of
licensure are as follows:

(a) $100 for the first offense;
(b) $250 for the second offense; and
(c) $500 for the third and any subsequent offense.

(3) Each day of violation constitutes a separate offense. The person issuing
the citation is responsible for determining, by means of an up-to-date list or
through telephone or other communication with the department, whether the
citation being issued is for a first, second, or subsequent offense.

(4) The person who issues the citation is authorized to collect the fine, but
the person who is issued a citation may pay the fine to the appropriate authority
identified on the citation within 5 business days of the date of issuance. The
department may waive or refund the fine upon finding that the person has
demonstrated acceptable proof of licensure.

(5) A person who refuses to sign and accept a citation is subject to the civil
penalty provided for in 37-1-318.

Section 14. Penalty. (1) Except as provided in subsection (4), a person or
corporation knowingly violating any provision of [sections 1 through 14] shall
upon conviction of a violation:

(a) if the violator is a person, be punished by a fine of not more than $500, by
imprisonment for a term not to exceed 6 months, by revocation of the license, or
by any combination of the fine, imprisonment, and revocation, in the discretion
of the court; and

(b) if the violator is a corporation, be punished by a fine of not more than
$1,000.

(2) Any officer or agent of a corporation or member or agent of a partnership
or association who personally and knowingly participates in or is an accessory to
any violation of [sections 1 through 14] by the partnership, association, or
corporation is subject to the penalties prescribed for individuals.

(3) A violation of [sections 1 through 14] is a continuing violation, and the
statute of limitations is tolled until the violation ceases. The county attorney
shall, upon request of the department, prosecute any violation of the licensing
requirements of [sections 1 through 14].

(4) A person who violates the provisions of [section 13] is not subject to an
additional penalty under this section.

Section 15. Scope. (1) [Sections 15 through 22] cover the design,
construction, alteration, operation, maintenance, repair, inspection,
installation, and testing of the following equipment, associated parts, and
hoistways:

(a) hoisting and lowering mechanisms equipped with a car or platform,
which move between two or more landings, including but not limited to:

(1) elevators; and
(11) platform lifts and stairway chair lifts;
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(b) power driven stairways and walkways for carrying persons between
landings, including but not limited to:

(1) escalators; and
(i1) moving walks;

(c) hoisting and lowering mechanisms equipped with a car, which serves two
or more landings and is restricted to the carrying of material by its limited size
or limited access to the car, including but not limited to:

(1) dumbwaiters; and
(i1) material lifts and dumbwaiters with automatic transfer devices; and

(d) automatic guided transit vehicles on guideways with an exclusive
right-of-way including, but not limited to, automated people movers.

(2) The department shall adopt rules designating equipment that is not
subject to the provisions of [sections 15 through 22], including but not limited to
certain types of:

(a) personnel hoists;

(b) material hoists;

(c) manlifts;

(d) mobile scaffolds, towers, and platforms;

(e) powered platforms and equipment for exterior and interior maintenance;
(0 conveyors and related equipment;

(g) cranes, derricks, hoists, hooks, jacks and slings;

(h) industrial trucks;

(1) portable equipment, except for portable escalators that are covered by
[sections 15 through 22];

() tiering or piling machines used to move materials to and from storage
that are located and operating entirely within one story;

(k) equipment for feeding or positioning materials at machine tools, printing
presses, and similar locations;

(1) furnace hoists;
(m) railroad car lifts or dumpers; and

(n) moving platforms and similar equipment used by an elevator contractor
for installing an elevator.

(3) [Sections 15 through 22] do not apply to private residences or farm and
ranch operations.

Section 16. Awuthority of department — rulemaking. (1) The
department may consult with engineering authorities and organizations
concerned with safety codes, rules, and regulations governing the design,
construction, alteration, operation, maintenance, repair, inspection,
installation, and testing of elevators, dumbwaiters, escalators, and other
equipment subject to the provisions of [sections 15 through 22].

(2) (a) The department shall adopt rules relating to the design, construction,
alteration, operation, maintenance, repair, inspection, installation, and testing
of elevators, dumbwaiters, escalators, and other equipment subject to the
provisions of [sections 15 through 22].
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(b) The department may adopt by reference national standards for
equipment subject to the provisions of [sections 15 through 22], including
national safety codes for elevators and escalators, safety standards for platform
lifts and stairway chairs, safety codes for existing elevators and escalators, and
standards for automated people movers.

(8) The department may modify or grant exceptions to any provision of
[sections 15 through 22] or any rule or standard adopted pursuant to [sections
15 through 22] if to do so would not jeopardize the public safety or welfare.

Section 17. Registration of elevators and other conveyances. (1)
Within 6 months of [the effective date of this section], the owners or lessees of
existing elevators, dumbwaiters, escalators, or other equipment subject to the
provisions of [sections 15 through 22] shall register the equipment with the
department on a form provided by the department unless the equipment was
previously registered with the department.

(2) The registration form must contain the type, load and speed, name of
manufacturer, location, use, and any other information the department may
require for each elevator, dumbwaiter, escalator, or other equipment subject to
the provisions of [sections 15 through 22] that is registered pursuant to this
section.

(3) Each elevator, dumbwaiter, escalator, or other equipment subject to the
provisions of [sections 15 through 22] whose construction is completed
subsequent to the 6-month period referred to in subsection (1) must be
registered by the owner or lessee when the construction is complete.

Section 18. Permits. (1) (a) An elevator contractor may not erect,
construct, install, or alter an elevator, dumbwaiter, escalator, or other
equipment subject to the provisions of [sections 15 through 22] unless the
elevator contractor has obtained a permit from the department and paid the
requisite permit fees.

(b) Only a licensed elevator contractor may perform the work described in
subsection (1)(a).

(2) Each permit application must be accompanied by copies of specifications
and accurately scaled and fully dimensioned plans that:

(a) show the location of the installation in relation to the plans and elevation
of the building;

(b) show the location of the machinery room and the equipment to be
installed, relocated, or altered;

(c) show all structural supporting members, including foundations;

(d) specify all materials to be employed and all loads to be supported or
conveyed; and

(e) are sufficiently complete to illustrate all details of construction and
design.

(8) The department may by rule establish criteria for revoking a permit,
including but not limited to materially false statements or misrepresentations
made in conjunction with a permit application, an elevator contractor’s failure
to perform in accordance with the specifications or plans submitted with the
application or with conditions of the permit, or the elevator contractor’s failure
to comply with a department stop-work order.

(4) A permit issued under this section expires:
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(a) 6 months from the date of its issuance unless the permit specifies a
shorter expiration period; or

(b) if an elevator contractor suspends or abandons work covered by a permit
for 60 days unless the permit specifies a shorter expiration period for suspension
or abandonment.

Section 19. Inspections — fees — exception. (1) Except as provided in
subsection (2), all elevators, escalators, dumbwaiters, or other equipment
subject to the provisions of [sections 15 through 22], including freight elevators,
must be inspected by the department to ensure compliance with the
requirements of the applicable building code and [sections 15 through 22]. The
department shall establish and charge a reasonable fee based on the type of
equipment being inspected that may not exceed the expense of providing the
inspection. Inspections must be made on an annual basis, except that freight
elevator inspections must be conducted every 2 years.

(2) (a) In lieu of an inspection by the department, inspections of equipment
provided for in subsection (1) may be made by a licensed elevator inspector.

(b) When an inspection is made by an elevator inspector, a copy of the
condition report must be provided to the owner and a copy must be sent to the
department. The department may not charge more than $10 for receiving and
processing a condition report for each individual piece of equipment in a
building and for issuing a certificate of inspection for the piece of equipment if
the licensed elevator inspector doing the inspection certifies to the department
that there are not any deficient conditions or that all deficient conditions noted
in the condition report have been corrected and that a followup inspection by the
department is not necessary.

(3) Itis the responsibility of the owner or lessee of equipment subject to the
provisions of this section to ensure compliance with any inspection
requirements.

Section 20. Testing. (1) The department shall establish by rule
requirements for periodic testing of elevators, escalators, dumbwaiters, and
other equipment subject to the provisions of [sections 15 through 22]. It is the
responsibility of the owners or lessees of equipment subject to the provisions of
this section to ensure compliance with any testing requirements.

(2) An owner or lessee shall obtain the services of a licensed elevator
contractor for testing and all tests must be conducted by a licensed elevator
mechanic.

Section 21. Insurance requirements. (1) Each licensed elevator
contractor and licensed elevator inspector shall provide the department with a
certified copy of an insurance policy issued by an insurance company authorized
to do business in this state that provides at least $1 million coverage for injury or
death for any number of persons in any single occurrence and $500,000 for
property damage in any single occurrence.

(2) Alicensed elevator contractor or licensed elevator inspector shall notify
the department of any material policy alteration or policy cancellation within 10
days of receiving notice of the alteration or cancellation.

Section 22. Violation a misdemeanor — injunction. (1) Any person
taking part or assisting in the design, construction, alteration, operation,
maintenance, repair, inspection, installation, or testing of elevators, escalators,
dumbwaiters, or other equipment subject to the provisions of [sections 15
through 22] who knowingly violates any provision of [sections 15 through 22],
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the applicable building code, or any lawful order of a state, county, or municipal
building official is guilty of a misdemeanor.

(2) A violation described in subsection (1) may be enjoined by a district court
judge in the judicial district where the violation occurs.

(8) Subsection (2) is governed by the Montana Rules of Civil Procedure.
Section 23. Section 50-60-115, MCA, is amended to read:

“50-60-115. Building codes council — purpose and structure. (1)
There is a building codes council for the purpose of assisting the department
with the application, implementation, and interpretation of the state building
code and building codes adopted by counties, cities, or towns. The council shall
work cooperatively with the department and with representatives of the
construction industry, as well as members of the interested public, to harmonize
building codes and related rules with both the needs of the construction industry
and the public interest in efficiency, cost-effectiveness, and safety.

(2) The council consists of 3 12 members appointed by the governor, unless
otherwise specified, as follows:

(a) a practicing architect licensed in Montana;

(b) a practicing professional engineer licensed in Montana;
(c) a representative from the building contractor industry;
(d) a county, city, or town building inspector;

(e) arepresentative of the manufactured housing industry;

() a member of the general public who does not hold public office and who
does not represent the same industry or agency as another council member;

(g) the director of the department of health and human services or the
director’s designee;

(h) a licensed electrician selected by the board of electricians;
(1) a licensed plumber selected by the board of plumbers;

(j) a licensed elevator mechanic selected by the department;
(k) the state fire marshal or the fire marshal’s designee; and
&) (1) arepresentative of the home building industry.

(3) The appointed council members serve at the pleasure of the governor for
terms of 3 years.

(4) The council is allocated to the department for administrative purposes
only as provided in 2-15-121.

(5) The council and its members are entitled to compensation as provided in
2-15-122.

Section 24. Repealer. Sections 50-60-701, 50-60-702, and 50-60-703,
MCA, are repealed.

Section 25. Codification instruction. (1) [Sections 1 through 14] are
intended to be codified as an integral part of Title 37, and the provisions of Title
37 apply to [sections 1 through 14].

(2) [Sections 15 through 22] are intended to be codified as an integral part of
Title 50, chapter 60, and the provisions of Title 50, chapter 60, apply to [sections
15 through 22].
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Section 26. Effective dates. (1) Except as provided in subsection (2), [this
act] is effective October 1, 2005.

(2) [Section 23] is effective January 1, 2006.
Approved April 19, 2005

CHAPTER NO. 304
[SB 433]

AN ACT REQUIRING THE DEPARTMENT OF PUBLIC HEALTH AND
HUMAN SERVICES TO ESTABLISH A PILOT PROGRAM FOR THE USE OF
MEDICAID FUNDS NOT EXPENDED FOR THE PROVISION OF BASIC
HEALTH AND SAFETY SERVICES BY INDIVIDUALS WITH
DEVELOPMENTAL DISABILITIES; REQUIRING THE DEPARTMENT TO
ESTABLISH INDIVIDUAL ACCOUNTS FOR CERTAIN PERSONS WITH
DEVELOPMENTAL DISABILITIES; LIMITING THE PURPOSES FOR
WHICH THE FUNDS IN THE ACCOUNTS MAY BE USED; REQUIRING
THE DEPARTMENT TO MONITOR THE USE OF THE ACCOUNTS;
REQUIRING A REPORT TO THE LEGISLATURE; AUTHORIZING THE
DEPARTMENT TO ADOPT RULES FOR PURPOSES OF THE PILOT
PROGRAM; AND PROVIDING AN EFFECTIVE DATE AND A
TERMINATION DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Department to establish pilot program — use of allocated
funds — report required — rulemaking. (1) The department shall establish
a pilot program for individuals with developmental disabilities. The pilot
program must be limited to those individuals in a community-based program for
which the department receives medicaid funding pursuant to a waiver from the
federal government under the provisions of section 1915(c) of the Social Security
Act, 42 U.S.C. 1396n(c). The purpose of the pilot program is to test the feasibility
of the receipt and use of medicaid funding not expended by the individuals for
their basic health and safety services needs by individuals with developmental
disabilities for services in addition to or to reinforce those necessary for basic
health and safety.

(2) Aspartofthe pilot program, the department shall identify and allocate to
each individual with a developmental disability, as defined in 53-20-102, chosen
for the pilot program general fund money to be used for the care of the
individual. The individual may choose to place up to one-half of the money not
needed by the individual for basic health and safety services in an individual
waiver account established by the department.

(3) Money allocated in an individual waiver account may be used by the
individual with a developmental disability for whom the account is established
only for the purchase of one or more additional waiver services not needed for
the basic health and safety of the individual or to reinforce basic health and
safety services. Those additional or other services must be determined by the
individual, the individual’s case manager, and the individual’s guardian, if a
guardian has been appointed.

(4) If the person with a developmental disability for whom an account is
established dies or changes residency to another place outside of Montana,
money remaining in the account is within the sole control of the department.
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(5) In establishing and conducting the pilot program, the department may
determine conditions and operating features of the pilot program necessary for
the success of the program. The pilot program may be used for no more than 50
persons with developmental disabilities, as selected by the department.

(6) The department shall monitor the use of the individual waiver accounts
and provide a report to the legislature on the feasibility and desirability of
establishing accounts for other persons with developmental disabilities cared
for in a community-based program. The report must be made to the legislature
as provided in 5-11-210.

(7) The department may adopt rules to implement this section.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 53, chapter 20, part 2, and the provisions of Title 53,
chapter 20, part 2, apply to [section 1].

Section 3. Effective date. [This act] is effective July 1, 2005.
Section 4. Termination. [This act] terminates January 1, 2011.
Approved April 19, 2005

CHAPTER NO. 305
[SB 491]

AN ACT GENERALLY REVISING BENEFITS AND DEFINITIONS IN THE
FIREFIGHTERS UNIFIED RETIREMENT SYSTEM; CHANGING HOW
AVERAGE SALARIES ARE CALCULATED TO DETERMINE BENEFIT
AMOUNTS; AMENDING SECTIONS 19-13-104, 19-13-704, 19-13-803, AND
19-13-902, MCA; AND PROVIDING AN EFFECTIVE DATE AND AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 19-13-104, MCA, is amended to read:

“19-13-104. Definitions. Unless the context requires otherwise, the
following definitions apply in this chapter:

(1) Any reference to “city” or “town” includes those jurisdictions that, before
the effective date of a county-municipal consolidation, were incorporated
municipalities, subsequent districts created for urban firefighting services, or
the entire county included in the county-municipal consolidation.

(2) “Compensation” means:

(a) for a full-paid firefighter, the remuneration paid from funds controlled by
an employer in payment for the member’s services before any pretax deductions
allowed by state and federal law are made;

(b) for a part-paid firefighter employed by a city of the second class:

(1) 15% of the regular remuneration, exeluding excluding overtime, holiday
payments, shift differential payments, compensatory time payments, and
payments in lieu of sick leave, paid on July 1 of each year to a newly confirmed,
full-paid firefighter of the city that employs the part-paid firefighter; or

(1) if that city does not employ a full-paid firefighter, 15% of the average
regular remuneration, exeluding excluding overtime, holiday payments, shift
differential payments, compensatory time payments, and payments in lieu of
sick leave, paid on July 1 of each year to all newly confirmed, full-paid
firefighters employed by cities of the second class.
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(c) Compensation for full-paid and part-paid firefighters does not include:

(1) evertime; overtime, holiday payments, shift differential payments,
compensatory time payments, and payments in lieu of sick leave; and

(i1) maintenance, allowances, and expenses.
(3) “Dependent child” means a child of a deceased member who is:
(a) unmarried and under 18 years of age; or

(b) unmarried, under 24 years of age, and attending an accredited
postsecondary educational institution as a full-time student in anticipation of
receiving a certificate or degree.

(4) “Employer” means any city that is of the first or second class or that elects
to join this retirement system under 19-13-211 or, with respect to firefighters
covered in the retirement system pursuant to 19-13-210(2), the department of
military affairs established in 2-15-1201.

“R -1 o L)

6)(5) “Firefighter” means a person employed as a full-paid or part-paid
firefighter by an employer.

€H(6) “Full-paid firefighter” means a person appointed by an employer as a
firefighter under the standards provided in 7-33-4106.

(7) “Highest average compensation” means the monthly compensation of a
member averaged over the highest consecutive 36 months of the member’s active
service or, in the event a member has not served at least 36 consecutive months,
the total compensation earned divided by the number of months of service.
Lump-sum payments for annual leave paid to the member upon termination of
employment may be used to replace, on a month-for-month basis, the regular
compensation for a month or months included in the calculation of highest
average compensation.

(8) “Minimum retirement date” means the first day of the month coinciding
with or immediately following, if none coincides, the date on which a member
beeomes reaches both age 50 years of age or older and completes 5 or more years
of membership service.

(9) “Part-paid firefighter” means a person employed under 7-33-4109 who
receives compensation in excess of $300 a year for service as a firefighter.

(10) “Prior plan” means the fire department relief association plan of a city
that elects to join the retirement system under 19-13-211 or the fire department
relief association plan of a city of the first or second class.

(11) “Retirement date” means the date on which the first payment of benefits
is payable.

(12) “Retirement system” means the firefighters’ unified retirement system
provided for in this chapter.

(18) “Surviving spouse” means the spouse married to a member at the time of
the member’s death.”
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Section 2. Section 19-13-704, MCA, is amended to read:

“19-13-704. Amount of service retirement benefit. (1) Except as
provided in subsection (2), a member who retires with at least 5 years of
membership service must receive a service retirement benefit equal to 2.5% of
the member’s final highest average compensation for each year of service credit.

(2) A member hired before July 1, 1981, who does not elect to be covered
under 19-13-1010 is entitled to the greater of:

(a) the benefit provided under subsection (1); or

(b) (i) if the member retires with less than 20 years of membership service, a
benefit equal to 2% of the member’s final highest monthly compensation for each
year of service; or

(1) if the member retires with 20 or more years of membership service, a
benefit equal to 50% of the member’s final highest monthly compensation plus
2% of the member’s final highest monthly compensation for each year of service
over 20 years.

(8) Upon a retired member’s death, the benefit must be made to the
surviving spouse. If there is no surviving spouse or if the surviving spouse dies
and if the member leaves one or more dependent children, the children are
entitled to receive the benefit as long as they remain dependent children as
defined in 19-13-104.”

Section 3. Section 19-13-803, MCA, is amended to read:

“19-13-803. Amount of disability retirement benefit. (1) A member
who becomes disabled:

(a) before completing 20 years of membership service must receive a
disability retirement benefit equal to one-half the member’s final highest
average compensation;

(b) after completing 20 years or more of membership service must receive a
disability retirement benefit equal to 2.5% of the member’s final highest average
compensation for each year of service credit.

(2) Upon the death of a member receiving a disability retirement benefit
under this section, the member’s surviving spouse or dependent child is eligible
for benefits as provided in 19-13-104.”

Section 4. Section 19-13-902, MCA, is amended to read:

“19-13-902. Survivorship benefit. (1) A member’s surviving spouse, if
there is one, must receive a survivorship benefit amount as provided in this
section. If a member leaves no surviving spouse or upon the death of the
surviving spouse, the member’s surviving dependent children must collectively
receive the same benefit that a surviving spouse would have received under this
section. A child may receive a share of the benefit as long as the child is a
dependent child, as defined in 19-13-104.

(2) (a) The survivorship benefit paid upon the death of an active member
who has completed less than 20 years of membership service is one-half the final
highest average compensation received by the member.

(b) The survivorship benefit paid upon the death of an active or inactive
member who has completed over 20 years of membership service is the benefit
amount to which the member was entitled on the date of death.

(3) Benefits provided under this section are subject to the benefit
adjustments provided pursuant to part 10 of this chapter.”
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Section 5. Effective date. [This act] is effective July 1, 2005.

Section 6. Applicability. [This act] applies to benefits calculated on or
after [the effective date of this act].

Approved April 19, 2005

CHAPTER NO. 306
[HB 396]

AN ACT ALLOWING PUPILS OF PUBLIC AND NONPUBLIC SCHOOLS TO
CARRY AND SELF-ADMINISTER PRESCRIBED ASTHMA MEDICATION;
PROVIDING DEFINITIONS; REQUIRING DOCUMENTATION;
PROVIDING FOR NOTICE TO THE PARENTS OR GUARDIANS THAT THE
SCHOOL DISTRICT MAY NOT INCUR LIABILITY FOR ANY INJURY
ARISING OUT OF THE SELF-ADMINISTRATION OF MEDICATION
UNLESS THE ACT OR OMISSION IS THE RESULT OF GROSS
NEGLIGENCE, WILLFUL AND WANTON CONDUCT, OR AN
INTENTIONAL TORT; PROVIDING AN EXEMPTION FOR YOUTH
CORRECTIONAL FACILITIES; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Self-administration of asthma medication. (1) As used in
this section, the following definitions apply:

(a) “Anaphylaxis” means a systemic allergic reaction that can be fatal in a
short time period and is also known as anaphylactic shock.

(b) “Asthma” means a chronic disorder or condition of the lungs that
requires lifetime, ongoing, medical intervention.

() “Medication” means a medicine, including inhaled bronchodilators,
inhaled corticosteroids, and autoinjectable epinephrine, prescribed by a
licensed physician as defined in 37-3-102, a physician assistant-certified who
has been authorized to prescribe asthma medications as provided in 37-20-404,
or an advanced practice registered nurse with prescriptive authority as
provided in 37-8-202(5).

(d) “Self-administration” means a pupil’s discretionary use of the asthma
medication prescribed for the pupil.

(2) A school, whether public or nonpublic, shall permit the
self-administration of medication by a pupil with asthma if the parents or
guardians of the pupil provide to the school:

(a) written authorization, acknowledging and agreeing to the liability
provisions in subsection (4), for the self-administration of medication;

(b) a written statement from the pupil’s physician, physician
assistant-certified, or advanced practice registered nurse containing the
following information:

(1) the name and purpose of the medication;

(i1) the prescribed dosage; and

(i11) the time or times at which or the special circumstances under which the
medication is to be administered;

(¢c) documentation that the pupil has demonstrated to the health care
practitioner and the school nurse, if available, the skill level necessary to
administer the medication as prescribed; and
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(d) documentation that the pupil’s physician, physician assistant-certified,
or advanced practice registered nurse has formulated a written treatment plan
for managing asthma or anaphylaxis episodes of the pupil and for medication
use by the pupil during school hours.

(8) The information provided by the parents or guardians must be kept on
file in the office of the school nurse or, in the absence of a school nurse, the
school’s administrator.

(4) The school district or nonpublic school and its employees and agents are
not liable as a result of any injury arising from the self-administration of
medication by the pupil unless an act or omission is the result of gross
negligence, willful and wanton conduct, or an intentional tort. The parents or
guardians of the pupil must be given a written notice and sign a statement
acknowledging that the school district or nonpublic school may not incur
liability as a result of any injury arising from the self-administration of
medication by the pupil and that the parents or guardians shall indemnify and
hold harmless the school district or nonpublic school and its employees and
agents against any claims, except a claim based on an act or omission that is the
result of gross negligence, willful and wanton conduct, or an intentional tort.

(5) The permission for self-administration of medication is effective for the
school year for which it is granted and must be renewed each subsequent school
year or, if the medication dosage, frequency of administration, or other
conditions change, upon fulfillment of the requirements of this section.

(6) If the requirements of this section are fulfilled, a pupil with asthma may
possess and use the pupil’s medication:

(a) while in school;

(b) while at a school-sponsored activity;

(¢c) while under the supervision of school personnel;

(d) before or after normal school activities, such as while in before-school or
after-school care on school-operated property; or

(e) while in transit to or from school or school-sponsored activities.

(7) If provided by the parent or guardian and in accordance with documents
provided by the pupil’s physician, physician assistant-certified, or advanced
practice registered nurse, backup medication must be kept at a pupil’s school in

a predetermined location or locations to which the pupil has access in the event
of an asthma or anaphylaxis emergency.

(8) Youth correctional facilities are exempt from this section and shall adopt
policies related to access and use of asthma medications.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 20, chapter 5, part 4, and the provisions of Title 20,
chapter 5, part 4, apply to [section 1].

Section 3. Two-thirds vote required. Because [section 1] limits
governmental liability, Article II, section 18, of the Montana constitution
requires a vote of two-thirds of the members of each house of the legislature for
passage.

Section 4. Effective date. [This act] is effective July 1, 2005.
Approved April 20, 2005
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CHAPTER NO. 307
[HB 6]

AN ACT REVISING AND IMPLEMENTING THE RENEWABLE RESOURCE
GRANT AND LOAN PROGRAM; APPROPRIATING MONEY TO THE
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION FOR
GRANTS UNDER THE RENEWABLE RESOURCE GRANT AND LOAN
PROGRAM; PRIORITIZING GRANTS AND AMOUNTS; ESTABLISHING
CONDITIONS FOR GRANTS; PROVIDING FOR A TRANSFER OF FUNDS
FROM THE STATE GENERAL FUND TO THE RENEWABLE RESOURCE
GRANT ACCOUNT; TEMPORARILY REVISING THE USE OF THE
RENEWABLE RESOURCE GRANT AND LOAN STATE SPECIALREVENUE
ACCOUNT; AMENDING SECTION 85-1-604, MCA; AND PROVIDING
EFFECTIVE DATES AND A TERMINATION DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriations from renewable resource grant and loan
program state special revenue account. (1) There is appropriated from the
renewable resource grant and loan program state special revenue account
established in 85-1-604 to the department of natural resources and conservation
up to:

(a) $100,000 to be used for emergency projects; and

(b) $300,000 to be used for planning grants to be awarded by the department
over the course of the biennium.

(2) There is appropriated from the renewable resource grant and loan
program state special revenue account established in 85-1-604 to the
department of natural resources and conservation $4.6 million that is available
in the renewable resource state special revenue account for grants to political
subdivisions and local governments during the 2005 biennium. The funds in this
section must be awarded by the department to the named entities for the
described purposes and in the described grant amounts set out in subsection (3),
subject to the conditions set forth in [sections 1 through 4] and the contingencies
described in the renewable resource grant and loan program January 2005
report to the 59th legislature. The legislature, pursuant to 85-1-605, approves
the grants listed in subsection (3), with grants to be made in the order indicated
in the prioritized list of projects and activities. Funds must be awarded up to the
amounts approved in this section in order of priority until available funds are
expended. Funds not accepted or used by higher-ranked projects must be
provided for projects farther down the priority list that would not otherwise
receive funding. Any projects that are funded by the reclamation and
development grants program may not be funded under [sections 1 through 4].

(8) The following are the prioritized grant projects:
RENEWABLE RESOURCE GRANT AND LOAN PROGRAM

Applicant/Project Grant Amount
Milk River Joint Board of Control
(Halls Coulee Siphon Repair) $100,000

Spring Meadows—Missoula County Water District
(Drinking Water Project) $100,000
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Montana State University
(Four Corners Surface and Ground Water Study)
Beaverhead Conservation District
(Spring Creek Restoration)
St. Ignatius, Town of
(Wastewater Improvement Project)
Montana Department of Natural Resources and Conservation
(Deadman’s Basin Supply Canal Rehabilitation Project)
Jefferson Valley Conservation District
(Jefferson River Restoration)
Carter—Chouteau County Water and Sewer District
(Drinking Water Project)
Sheridan, Town of
(Drinking Water Project)
Lower Yellowstone Irrigation District
(Lower Yellowstone Canal)
Montana Department of Natural Resources and Conservation
(Frenchman Dam Rehabilitation Study)
Montana Department of Natural Resources and Conservation
(Martinsdale North Dam Riprap Program)
Seeley Lake Sewer District
(Wastewater Improvement Project)
Upper/Lower River Road Water and Sewer District
(Drinking Water and Wastewater Project)
Buffalo Rapids Irrigation District
(Canal Automation)
Choteau, City of
(Drinking Water Project)
Dodson, Town of
(Wastewater System Improvements)
Gallatin County
(Floodplain Delineation Project)
Yellowstone Irrigation District
(Flow Measurement Project)
Gardiner—Park County Water District
(Drinking Water Project)
Liberty County Conservation District
(Chester Sprinkler Irrigation Project)

994

$99,618

$100,000

$100,000

$100,000

$95,469

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$88,955

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000
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Cascade, Town of
(Drinking Water Project)
Ranch County Water and Sewer District
(Drinking Water Project)
Libby, City of
(Wastewater Improvement Project)
Broadview, Town of
(Broadview Water Supply Study)

Montana Department of Natural Resources and Conservation

(Martinsdale Outlet Canal Drop Structures)
Roosevelt County Conservation District
(Fort Peck Irrigation Quality and Quantity Phase I)
Buffalo Rapids Irrigation District
(Improving Efficiency and Quality)
Paradise Valley Irrigation District
(Turnout Replacement Project)
Manhattan, Town of
(Wastewater Improvement Project)
Woods Bay Homesites County Water and Sewer District
(Water System Improvements)
Custer Area, Yellowstone County Water and Sewer District
(Wastewater Improvement Project)
Fort Belknap Irrigation District
(Sugar Factory Lateral Project Phase II)
Laurel, City of
(Wastewater Improvement Project)
Yellowstone Conservation District
(Canyon Creek Restoration)
Valier, Town of
(Wastewater Improvement Project)
Fairfield, Town of
(Wastewater Improvement Project)
Glasgow Irrigation District
(Vandalia Dam Improvements Phase III)
Ennis, Town of
(Wastewater Improvement Project)
Bighorn Conservation District
(Alluvial Aquifers of Northern Bighorn County)

Ch. 307

$100,000

$100,000

$100,000

$99,997

$100,000

$99,995

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000
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Savage Irrigation District
(Rehabilitation Planning Study)
Butte-Silver Bow
(Big Hole River Transmission Line Replacement)
Whitefish, City of
(Drinking Water Project)
Circle, Town of
(Wastewater Improvement Project)
Black Eagle Water and Sewer District
(Drinking Water Project)
Lewis and Clark Conservation District
(Florence Canal Rehabilitation Project)
Livingston, City of
(Livingston Flood Damage Reduction Study)
Missoula County
(Grant Creek Restoration and Flood Mitigation)
Liberty County Conservation District
(Marias Baseline Development Project)
Hammond Irrigation District
(Porcupine Creek Siphon Rehabilitation)
Bear Creek, Town of
(Drinking Water Project)
Ryegate, Town of
(Wastewater System Improvements)
Sun Prairie Village County Water and Sewer District
(Drinking Water Project)
Butte-Silver Bow
(Water Master Plan)

Montana Department of Natural Resources and Conservation

(Increasing Montana Water Management Capacity)
Milk River Joint Board of Control
(Lake Sherburne Dam Outlet Works Rehabilitation)
Bigfork—Flathead County Water and Sewer District
(Wastewater System Improvements)
Ruby Valley Conservation District
(Ground Water Management Plan)
Cartersville Irrigation District
(Sand Creek Siphon Rehabilitation Project)

996

$62,814

$100,000

$100,000

$100,000

$50,000

$100,000

$100,000

$100,000

$100,000

$38,200

$100,000

$100,000

$100,000

$100,000

$99,714

$100,000

$100,000

$33,694

$100,000
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(4) For grant projects for which the department of natural resources and
conservation also has recommended a loan, the authorization for the loan is
contained in House Bill No. 8.

(5) Tothe entities listed in this section, this appropriation constitutes a valid
obligation of these funds for purposes of encumbering the funds within the 2007
biennium pursuant to 17-7-302.

Section 2. Conditions of grants. Disbursement of funds under [sections 1
through 4] for grants is subject to the following conditions that must be met by
project sponsors:

(1) approval of a scope of work and budget for the project by the department
of natural resources and conservation. Changes in the project scope of work or
budget that reduce the public or natural resource benefits as presented in
department reports and applicant testimony to the 59th legislature will result
in the proportional reduction in grant amount.

(2) documented commitment of other funds required for project completion;

(3) satisfactory completion of conditions described in the recommendation
section of the project narrative in the renewable resource grant and loan
program project recommendations and biennium report submitted to the 59th
legislature for the 2007 biennium or, in the case of emergency applications,
conditions specified at the time of written notification of approved grant
authority;

(4) execution of a grant agreement with the department; and

(5) accomplishment of other specific requirements considered necessary by
the department to accomplish the purpose of the grant as evidenced from the
application to the department or from the proposal to the legislature.

Section 3. Conditions for grants. Notwithstanding the conditions
described in [section 2], grant funds are disbursed in the order of priority listed
in [section 1] as resource indemnity trust account interest income revenue is
received. A project approved by [section 1] is not entitled to receive grant funds
that are not collected and allocated to the renewable resource grant and loan
program state special revenue account.

Section 4. Appropriations established. (1) For any entity of state
government that receives a grant under [sections 1 through 3], an appropriation
is established for the amount of the grant listed in [section 1(3)]. Grants to state
entities from prior biennia are reauthorized for completion of contract work.

(2) Any funds in excess of the amount appropriated for grants under
[sections 1 through 3] are available for appropriation for authorized purposes
from the renewable resource grant and loan program state special revenue
account.

Section 5. Review of previously authorized grants. Recipients of
renewable resource grants authorized by previous legislatures that have not
completed startup conditions must be notified by the department of natural
resources and conservation that the legislature, at the next regular session, will
review renewable resource grants to determine if the commitment of the
renewable resource grant should be withdrawn.

Section 6. Fund transfer. At the beginning of fiscal year 2007, the amount
of $600,000 is transferred from the state general fund to the renewable resource
grant and loan program state special revenue account established in 85-1-604
for the purpose of making grants.
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Section 7. Section 85-1-604, MCA, is amended to read:

“85-1-604. Renewable resource grant and loan program state
special revenue account created — revenue allocated — limitations on
appropriations from account. (1) There is a renewable resource grant and
loan program state special revenue account within the state special revenue
fund established in 17-2-102.

(2) Except to the extent that they are required to be credited to the
renewable resource loan debt service fund pursuant to 85-1-603, there must be
paid into the renewable resource grant and loan program state special revenue
account:

(a) the interest income of the resource indemnity trust fund as provided in
and subject to the conditions of 15-38-202;

(b) the excess of the coal severance tax proceeds allocated by 85-1-603 to the
renewable resource loan debt service fund above debt service requirements as
provided in and subject to the conditions of 85-1-619; and

(c) any fees or charges collected by the department pursuant to 85-1-616 for
the servicing of loans, including arrangements for obtaining security interests.

(3) Appropriations may be made from the renewable resource grant and loan
program state special revenue account for:

(a) grants for designated projects and the activities authorized in
85-1-602(1)(a); and

(b) administrative expenses, including salaries and expenses for personnel
and equipment, office space, and other expenses necessarily incurred in the
administration of the grant and loan program. The expenses under this
subsection (3)(b) may be funded before funding of projects.

(4) For the biennium beginning July 1, 2005, appropriations may be made
from the renewable resource grant and loan program state special revenue
account for administrative expenses, including salaries and expenses for
personnel and equipment, office space, and other expenses necessarily incurred
in natural resource-related programs.”

Section 8. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 9. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell band of Chippewa.

Section 10. Effective dates. (1) Except as provided in subsection (2), [this
act] is effective on passage and approval.

(2) [Section 1] is effective July 1, 2005.
Section 11. Termination. [Section 7(4)] terminates June 30, 2007.
Approved April 21, 2005
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CHAPTER NO. 308
[HB 7]

AN ACT PROVIDING FOR RECLAMATION AND DEVELOPMENT
GRANTS; TEMPORARILY AUTHORIZING ADDITIONAL USES OF THE
RECLAMATION AND DEVELOPMENT GRANTS STATE SPECIAL
REVENUE ACCOUNT; APPROPRIATING MONEY TO THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION FOR GRANTS FOR
DESIGNATED PROJECTS UNDER THE RECLAMATION AND
DEVELOPMENT GRANTS PROGRAM; PRIORITIZING GRANTS AND
AMOUNTS; ESTABLISHING CONDITIONS FOR GRANTS;
TRANSFERRING FUNDS; TEMPORARILY REVISING THE USE OF THE
RECLAMATION AND DEVELOPMENT GRANTS ACCOUNT; AMENDING
SECTION 90-2-1104, MCA; AND PROVIDING AN EFFECTIVE DATE AND
TERMINATION DATES.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriations for reclamation and development grants.
(1) The amount of $4.9 million is appropriated to the department of natural
resources and conservation from the reclamation and development grants
special revenue account established in 90-2-1104 from funds allocated for the
purpose of making grants from the interest income of the resource indemnity
trust fund as set forth in Title 15, chapter 38.

(2) The funds appropriated in this section must be awarded by the
department to the entities listed in [section 2] for the prescribed purposes and in
the prescribed grant amounts, subject to the conditions provided in [sections 2
through 5].

Section 2. Approved grants and projects. (1) The legislature approves
the grants listed in subsection (2), to be made in the order of priority as indicated
within the following list of projects and activities. If the conditions in [sections 3
and 4] are met, funds must be awarded up to the amounts approved in this
section in order of priority until available funds are expended. Funds not
accepted by grantees or funds not used by higher-ranked projects and activities
must be provided for projects and activities lower on the priority list that would
not otherwise receive funding. Descriptions of the various projects and activities
and specific conditions established for each project and activity are contained
within the department of natural resources and conservation’s reclamation and
development grants program report to the 59th legislature for the 2007
biennium.

(2) The following are the grants program prioritized projects and activities:
Applicant/Project Grant Amount
Montana Board of Oil and Gas Conservation

(2005 Eastern District Orphaned Well Plug
and Abandonment) $300,000

Montana Board of Oil and Gas Conservation

(2005 Northern District Orphaned Well Plug
and Abandonment) $300,000

Montana Department of Environmental Quality
(Bluebird Mine Reclamation) $300,000
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Montana Department of Environmental Quality

(Frohner Mine Reclamation) $300,000
Montana Department of Environmental Quality

(Buckeye Mine and Millsite Reclamation) $300,000
Lewistown, City of

(Reclamation of Brewery Flats on Big Spring Creek) $300,000
Montana Department of Natural Resources and Conservation

(St. Mary Studies and Design) $900,000
Butte-Silver Bow Local Government

(Belmont Shaft Failure and Subsidence Mitigation) $300,000
Pondera County

(01l and Gas Well Plug and Abandonment) $100,000
Custer County Conservation District

(Yellowstone River Resource Conservation Project) $299,965
Teton County

(Oil and Gas Well Plug and Abandonment) $50,000
Toole County

(Plugging and Abandonment Aid to Small Oil Operators) $150,000

Montana Department of Environmental Quality
(Zortman Mine—Completion of Reclamation

Alternative Z6) $300,000
Butte-Silver Bow Local Government

(Excelsior Reclamation) $129,800
Powell County

(Wetland Reclamation and Redevelopment) $240,850
Montana Department of Environmental Quality

(MTS Tire Recyclers Cleanup) $300,000
Montana Department of Environmental Quality

(Former Harlem Equity Co-Op Bulk Plant) $285,572

(3) Tothe entities listed in this section, this appropriation constitutes a valid
obligation of these funds for purposes of encumbering the funds within the 2007
biennium pursuant to 17-7-302.

Section 3. Coordination of fund sources for grants program
projects. A sponsor of a grants program project who has applied for a grant for
that project under both the reclamation and development grants program and
the renewable resource grant and loan program may not receive duplicate
funding.

Section 4. Condition of grants. Disbursement of grant funds under
[sections 1 through 5] is subject to the following conditions that must be met by
the project sponsor:
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(1) A scope of work and budget for the project must be approved by the
department of natural resources and conservation. Reduction in a scope of work
or budget may not affect priority activities or improvements.

(2) Other funds required for project completion must have been committed,
and the commitment must be documented.

(38) The project sponsor shall show satisfactory completion of conditions
described in the recommendation section of the project narrative of the
reclamation and development grants program report to the legislature for the
2007 biennium.

(4) An agreement between the department and the project sponsor must be
executed in a timely manner, taking into consideration any changed conditions
or circumstances that govern the administration and disbursement of funds.

(5) Any other specific requirements considered necessary by the department
must be met to accomplish the purpose of the grant as evidenced from the
application to the department or as defined by the legislature.

Section 5. Other appropriations. There is appropriated to any entity of
state government that receives a grant under [sections 1 through 4] the amount
of the grant upon award of the grant by the department of natural resources and
conservation. Grants to state entities from a prior biennium are reauthorized
for completion of contract work.

Section 6. Fund transfers. On July 1, 2005, there is transferred from the
reclamation and development grants special revenue account established in
90-2-1104:

(1) $57,115.94 to the environmental contingency account established in
75-1-1101; and

(2) $400,000 to the renewable resource grant and loan program state special
revenue account created in 85-1-604.

Section 7. Section 90-2-1104, MCA, is amended to read:

“90-2-1104. Reclamation and development grants account. (1) There
is a reclamation and development grants special revenue account within the
state special revenue fund established in 17-2-102.

(2) There must be paid into the reclamation and development grants account
money allocated from:

(a) the interest income of the resource indemnity trust fund under the
provisions of 15-38-202;

(b) the resource indemnity and ground water assessment tax under
provisions of 15-38-106;

(c) the metal mines license tax proceeds as provided in 15-37-117(1)(d); and
(d) the oil and gas production tax as provided in 15-36-331.

(38) Apprepriations After the fund transfers in [section 6] are made,
appropriations may be made from the reclamation and development grants
account for the following purposes:

(a) grants for designated projects; and

(b) administrative expenses, including salaries and expenses for personnel,
equipment, office space, and other expenses necessarily incurred in the
administration of the grants program. These expenses may be funded before
funding of projects.
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(4) For the biennium beginning July 1, 2005, appropriations may be made
from the reclamation and development grants special revenue account for
administrative expenses, including salaries and expenses for personnel and
equipment, office space, and other expenses necessarily incurred in natural
resource-related programs.”

Section 8. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 9. Effective date. [This act] is effective July 1, 2005.
Section 10. Termination. (1) [Section 7(3)] terminates July 30, 2005.
(2) [Section 7(4)] terminates June 30, 2007.

Approved April 21, 2005

CHAPTER NO. 309
[HB 8]

AN ACT APPROVING RENEWABLE RESOURCE PROJECTS AND
AUTHORIZING LOANS; REAUTHORIZING RENEWABLE RESOURCE
PROJECTS AUTHORIZED BY THE 58TH LEGISLATURE;
APPROPRIATING MONEY TO THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION FOR LOANS UNDER THE
RENEWABLE RESOURCE GRANT AND LOAN PROGRAM; AUTHORIZING
THE ISSUANCE OF COAL SEVERANCE TAX BONDS; AUTHORIZING THE
CREATION OF A STATE DEBT AND APPROPRIATING COAL SEVERANCE
TAXES FOR DEBT SERVICE; PLACING CERTAIN CONDITIONS UPON
LOANS; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Approval of renewable resource projects and
authorization to provide loans. (1) The legislature finds that the renewable
resource projects listed in this section meet the provisions of 17-5-702. The
department of natural resources and conservation is authorized to make loans
to the political subdivisions of state government and local governments listed in
subsection (2) in amounts not to exceed the loan amounts listed for each project
from the proceeds of the bonds authorized in [section 3].

(2) The interest rate for the projects in this group is 4.5% or the rate at which
the state bonds are sold, whichever is lower, for up to 20 years.

Loan
Amount

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
Deadman’s Basin Supply Canal Rehabilitation Project 55,000
Martinsdale North Dam Riprap Project 90,000

CARTERSVILLE IRRIGATION DISTRICT
Sand Creek Siphon Rehabilitation Project 40,000
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Section 2. Projects not completing requirements — projects
reauthorized. (1) The legislature finds that the following renewable resource
projects that were approved by the 58th legislature in Chapter 297, Laws of
2003, may not complete the requirements necessary to obtain the loan funds
prior to June 30, 2005. The projects described in this section are reauthorized.
The department of natural resources and conservation is authorized to make
loans to the political subdivisions of state government and local governments
listed in subsections (2) through (4) in amounts not to exceed the loan amounts
listed for each project from the proceeds of the bonds authorized in [section 3].

(2) GROUP A: The interest rate for the projects in this group may be 2%
below the long-term bond rate at which the state bonds are sold for the first 5
years of an anticipated 20-year term and must be at the rate at which the state
bonds are sold for the remaining 15 years.

Loan Amount
LOCKWOOD WATER AND SEWER DISTRICT
Wastewater Collection and Treatment Works 3,300,000

(3) GROUP B: The interest rate for the projects in this group will be 4.5% on
the first $250,000 and 2.25% on the next increment of the loan up to $500,000.
The department of natural resources and conservation will then determine an
average rate for the full term of the loan, which may be up to 20 years.

Loan Amount
LOWER WILLOW CREEK DRAINAGE DISTRICT
Lower Willow Creek Dam Rehabilitation 295,000

(4) GROUP C: The interest rate for the projects in this group is 4.5% or the
rate at which the state bonds are sold, whichever is lower, for up to 20 years.

Loan Amount
MILL CREEK IRRIGATION DISTRICT

Mill Lake Dam Rehabilitation 572,000
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

North Fork of the Smith River Dam Rehabilitation 557,000

Section 3. Coal severance tax bonds authorized. (1) The legislature
finds that Title 17, chapter 5, part 7, provides for the issuance of coal severance
tax bonds for financing specific approved renewable resource projects as part of
the state renewable resource grant and loan program. Available funds from
previous sales of coal severance tax bonds, plus any additional principal amount
on bonds as may be necessary, pursuant to the conditions in 85-1-605, to fund
emergency loans, as authorized and approved in accordance with 85-1-605(4),
may also be used for the projects approved in [sections 1 through 7]. The board of
examiners is authorized to issue coal severance tax bonds in an amount not to
exceed $7,236,264, of which $4,909,000 is to be used to finance the projects
approved in [sections 1 and 2], $1,669,422 is to be used to finance additional
loans in lieu of grants listed in House Bill No. 6, and up to $657,842 is to be used
to establish a reserve for the bonds. Proceeds of the bonds are appropriated to
the department of natural resources and conservation for financing the projects
identified in [sections 1 and 2] and may be used as authorized in 85-1-605(4).
Loans made under 85-1-605(4) must bear interest at the rate borne by the state
bonds unless the legislature in a subsequent session provides for a lower
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interest rate, in which case the rate must be reduced to the rate specified by the
legislature.

(2) In connection with the issuance of coal severance tax bonds, the board of
examiners may pay the principal and interest on the bonds when due from the
debt service account and in all other respects manage and use the funds within
each special bond account for the benefit of the bonds. The board of examiners
shall exercise its discretion to enhance the marketability of the bonds and to
secure the most advantageous financial arrangements for the state.

(3) Earnings on bond proceeds prior to the completion of any loan must be
allocated to the debt service account to pay the debt service on the bonds during
this period. Earnings in excess of debt service, if any, must be allocated to the
renewable resource grant and loan program state special revenue account.

(4) Loan repayments from loans financed with coal severance tax bonds are
pledged, dedicated, and appropriated to the debt service account in the state
treasury for the benefit of bonds approved for loans under this section.

Section 4. Conditions ofloans. (1) Disbursement of funds under [sections
1 through 7] for loans is subject to the following conditions that must be met by
project sponsors:

(a) approval of a scope of work and budget for the project by the department
of natural resources and conservation. Reductions in a scope of work or budget
may not affect priority activities or improvements.

(b) documented commitment of other funds required for project completion;

(c) satisfactory completion of conditions described in the recommendations
section of the project narrative in the renewable resource grant and loan
program project evaluations and recommendations report for the biennium,;

(d) execution of a loan agreement with the department; and

(e) accomplishment of other specific requirements considered necessary by
the department to accomplish the purpose of the loan as evidenced from the
application to the department or from the proposal to the legislature.

(2) Each sponsor authorized for a loan from coal severance tax bond proceeds
may be required to pay to the department a pro rata share of the bond issuance
costs and the administrative costs incurred by the department to complete the
loan transaction.

Section 5. Private and discount purchase of loans. Loans to political
subdivisions and local government entities and bonds, warrants, and notes
issued in evidence of the loans may be made, purchased by, and sold to the
department of natural resources and conservation at a discount and at a private
negotiated sale, notwithstanding the provisions of any other law applicable to
political subdivisions or local government entities.

Section 6. Appropriation established. For any entity of state
government that receives a loan under [sections 1 through 7], an appropriation
is established for the amount of the loan upon award of the loan by the
department of natural resources and conservation.

Section 7. Creation of state debt — appropriation of coal severance
tax — bonding provisions. (1) Because [section 3] authorizes the creation of a
state debt, a vote of two-thirds of the members of each house is required for
enactment of [section 3].
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(2) The legislature, through the enactment of [sections 1 through 7] by a vote
of three-fourths of the members of each house of the legislature, as required by
Article IX, section 5, of the Montana constitution, pledges, dedicates, and
appropriates from the coal severance tax bond fund all money necessary for the
payment of principal and interest not otherwise provided for on the coal
severance tax bonds authorized by [section 3] to be issued pursuant to Title 17,
chapter 5, part 7, and pursuant to the provisions of [sections 1 through 7] and
the general resolution for this bond program that has been adopted by the board
of examiners under the authority provided in Title 17, chapter 5, part 7.

Section 8. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 9. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 310
[HB 12]

AN ACT AUTHORIZING THE ISSUANCE OF GENERAL OBLIGATION
BONDS TO FUND THE STATE BUILDING ENERGY CONSERVATION
PROGRAM AND CREATING A STATE DEBT; PLEDGING THE CREDIT OF
THE STATE OF MONTANA TO SECURE THE BONDS; APPROVING
ENERGY CONSERVATION PROJECTS FOR FISCAL YEARS 2006 AND
2007, APPROPRIATING BOND PROCEEDS TO THE DEPARTMENT OF
ENVIRONMENTAL QUALITY; CLARIFYING THE REQUIREMENT THAT
STATE AGENCIES PROVIDE INFORMATION CONCERNING POTENTIAL
ENERGY SAVINGS; AMENDING SECTION 90-4-605, MCA; AND
PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 90-4-605, MCA, is amended to read:
“90-4-605. Preparat_ion of energy conservation program. (1) The

department shall werk—with-state—ageneies—to identify buildings that have a
potential for energy savings, based on age, energy use, function, and condition of
the building. Upon request of the department, a state agency shall provide the
department with information necessary to allow the department to comply with
this requirement.

(2) Based on the criteria in subsection (1) and on the feasibility of leveraging
other funds, such as federal and utility energy conservation program money, the
department shall select certain facilities for indepth energy analyses to identify
the technical and financial feasibility of making energy conservation
improvements to the facilities.

(3) Upon completion of the energy analyses, the department shall identify
estimated costs and savings to the state based on these analyses. If the
estimated savings are determined to be greater than the bond payment costs for
a particular project, the department shall notify the department of
administration. Upon receipt of the notification, the department of
administration shall implement a design and construction project using bond
proceeds for the costs of the project.
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(4) The department shall compile a report that must include the following:
(a) a listing of contacts between the department and other state agencies;

(b) a summary of the department’s review of agency requests and a selection
of projects for indepth analysis;

(¢c) a summary of the energy analyses conducted by the department,
including the estimated cost of each proposed project and the estimated energy
cost savings of each proposed project; and

(d) a listing of additional projects under consideration, for which energy
analyses have not been conducted.

(5) The department shall submit the report required by subsection (4) to the
governor before September 1 of each even-numbered year.”

Section 2. Bond authorization — appropriation. (1) The board of
examiners may, pursuant to 90-4-611, issue and sell bonds of the state in an
aggregate principal amount not to exceed $3.75 million for fiscal years 2006 and
2007 for the projects approved in [section 3] and to fulfill the duties imposed by
90-4-605 and 90-4-607, as provided in [section 4]. The bonds are general
obligations for which the full faith and credit and taxing powers of the state are
pledged for payment of the principal and interest on the bonds. The bonds must
be issued as provided by Title 17, chapter 5, part 8.

(2) The proceeds of the bonds, other than any premiums and accrued
interest received, must be deposited in the energy conservation program
account established by 90-4-612. Premiums and accrued interest must be
deposited in the debt service fund established in 17-2-102. Proceeds of bonds
deposited in the energy conservation program account may be used to pay the
costs of issuing the bonds, to fulfill the duties authorized by 90-4-605 and
90-4-607, and to fund the projects approved in [section 3]. For the purposes of
17-5-803 and 17-5-804, the energy conservation program account constitutes a
capital projects account. The bond proceeds are appropriated to and must be
available to the department of environmental quality and may be used for the
purposes authorized in this section without further budgetary authorization.

Section 3. Approval of energy conservation projects. (1) Pursuant to
Title 90, chapter 4, part 6, the legislature approves for fiscal years 2006 and
2007 the following energy conservation projects:

(a) Mitchell building, phase II and capitol energy projects, department of
administration, Helena, Montana;

(b) Miles City headquarters building, department of fish, wildlife and parks,
Miles City, Montana;

(¢) Pershing and Brockman halls, Montana state university-northern,
Havre, Montana;

(d) petroleum building, Montana tech of the university of Montana, Butte,
Montana;

(e) Montana mental health and nursing care center, phase Il boiler upgrade
project, department of public health and human services, Lewistown, Montana;

(f) boiler replacements in academic support center, McMullen hall, Montana
state university-Billings, Billings, Montana,;

(2) high side kitchen ventilation, men’s prison, department of corrections,
Deer Lodge, Montana;
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(h) health sciences phase II ground water cooling and heating, ventilation,
and air conditioning improvements, university of Montana-Missoula, Missoula,
Montana;

(1) irrigation and Aspen hall, Montana school for the deaf and blind, Great
Falls, Montana;

(§) boiler replacement, women’s prison, department of corrections, Billings,
Montana; and

(k) wood-fired boiler, university of Montana-western, Dillon, Montana.

(2) In addition to the energy conservation projects referred to in subsection
(1), the department of environmental quality may expend funds appropriated
under [section 4] to respond to energy saving opportunities. Energy saving
opportunities include coordination of energy improvement projects with the
long-range building program capital improvement projects.

(8) For purposes of this section, “energy saving opportunities” means
opportunities to improve energy use that will provide significant energy and
cost savings to the state and that will be technically infeasible or uneconomical if
the department of environmental quality is delayed in providing the necessary
funds until specific legislative approval can be obtained.

(4) If the costs of the projects authorized in subsections (1) and (2) are
substantially below the bond amount authorized in [section 2], the department
of environmental quality may fund projects that would be proposed as part of the
state building energy conservation package for fiscal years 2008 and 2009.

Section 4. Appropriation of bond proceeds. The amount of $400,000 is
appropriated from bond proceeds authorized by Chapter 50, Laws of 1999,
Chapter 240, Laws of 2001, Chapter 497, Laws of 2003, and [section 2] to the
department of environmental quality in order to fulfill its duties under 90-4-605
and 90-4-607. This appropriation is a biennial appropriation for the 2007
biennium only.

Section 5. Two-thirds vote required. Because [section 2] authorizes the
creation of state debt, Article VIII, section 8, of the Montana constitution
requires a vote of two-thirds of the members of each house of the legislature for
enactment of [section 2].

Section 6. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 311
[HB 30]

AN ACT CLARIFYING THAT LEGISLATORS-ELECT ARE ENTITLED TO
COMPENSATION AND EXPENSES FOR AUTHORIZED PRESESSION
ACTIVITY; AMENDING SECTION 5-2-203, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 5-2-203, MCA, is amended to read:

“5-2-203. Compensation and expenses — definition. (1) Members of the
legislature attending the presession caucus, provided for in 5-2-201, and
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legislative orientation and training are entitled to receive compensation and
expenses as provided in 5-2-302. The legislative services division shall place the
members on the payroll roster, provided for in 2-18-404, in order to pay the
compensation and expenses.

(2) While engaged in presession business, members nominated to serve as
officers of the legislature and members of the committees named in 5-2-202 are
entitled to receive compensation and expenses as provided in 5-2-302.

(3) As used in this section:

(a) “holdover senator” means a senator who was not required to seek election
at the general election held immediately prior to the presession caucus; and

(b) “member” means a holdover senator, senator-elect, or representative-elect
who is eligible to serve in the ensuing legislative session.”

Section 2. Effective date. [This act] is effective on passage and approval.

Section 3. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to November 2, 2004.

Approved April 21, 2005

CHAPTER NO. 312
[HB 40]

AN ACT EXPANDING CIVIL AND CRIMINAL LIABILITY FOR MAKING A
FALSE CLAIM TO A STATE AGENCY; AMENDING SECTIONS 17-8-231
AND 45-7-210, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-8-231, MCA, is amended to read:

“17-8-231. Liability for false claims, records, or statements. (1) (a) A
person who knowingly presents or causes to be presented a false, fictitious, or
fraudulent claim for allowance or payment to any a state agency or its
contractors forfeits the claim, including any portion that may be legitimate, and
in-addition is subject to a civil penalty of not to exceed $2,000 plus double the
amount of damages sustained by the state as a result of the false claim;
neludingalHegaleosts. The court shall also award expenses, costs, and attorney
fees.

(b) A person who knowingly makes, uses, or causes to be made or used a false
record or statement to conceal, avoid, or decrease an obligation to pay or transmit
money or property to a state agency or its contractors is subject to a civil penalty of
not to exceed $2,000 plus double the amount of damages sustained by the state as
a result of the false record or statement. The court shall also award expenses,
costs, and attorney fees.

(2) This section does not apply to claims, records, or statements made in
relation to claims filed with the state compensation insurance fund under Title
39, chapter 71 or 72, or to claims, records, payments, or statements made under
the tax laws contained in Title 15 or 16 or made to the department of natural
resources and conservation under Title 77.

2)(3) The A forfeiture and the penalty may be sued for in the same suit.”
Section 2. Section 45-7-210, MCA, is amended to read:
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“45-7-210. False elaims claim to public ageneies agency. (1) A person
commits an offense under this section if the person purpesely-and knowingly
presents for allowance, ex for payment any, or for the purpose of concealing,
avoiding, or decreasing an obligation to pay a false or fraudulent claim, bill,
account, voucher, or writing to &y a public agency, public servant, or contractor
authonzed to allow or pay valid claims presented to a public ageﬁeies—rf—geﬁmﬁe
agency.

(2) (a) Except as provided in subsection (2)(b), a person convicted of an
offense under this section shall be fined not to exceed $1,000 or imprisoned in
the county jail for a term not to exceed 6 months, or both.

(b) If a false or fraudulent elasms—are claim is knowingly submitted
purpoeselyandknowingly as part of a common scheme or if the value of the claim
or the aggregate value of all one or more claims exceeds $1,000, a person
convicted of an offense under this section shall be fined not to exceed $10,000 or
imprisoned in the state prison for a term not to exceed 10 years, or both.”

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 21, 2005

CHAPTER NO. 313

[HB 49]

AN ACT GENERALLY REVISING THE LAW REQUIRING THE
REGISTRATION OF SEXUAL AND VIOLENT OFFENDERS; AMENDING
THE DEFINITION OF “SEXUAL OFFENSE”; CHANGING WITH WHOM AN
OFFENDER MUST REGISTER; CLARIFYING THE PROCEDURE FOR
NOTICE OF A CHANGE OF AN OFFENDER’S ADDRESS; CHANGING THE
PROCEDURE FOR PETITIONING FOR RELIEF FROM REGISTRATION
AFTER 10 YEARS; ALLOWING AN OFFENDER CONVICTED IN ANOTHER
JURISDICTION TO BE GIVEN THE RISK LEVEL DESIGNATION
ASSIGNED BY THAT JURISDICTION; AND AMENDING SECTIONS
46-23-502, 46-23-504, 46-23-505, 46-23-506, AND 46-23-509, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-23-502, MCA, is amended to read:

“46-23-502. Definitions. As used in 46-18-255 and this part, the following
definitions apply:

(1) “Department” means the department of corrections provided for in
2-15-2301.

(2) “Mental abnormality” means a congenital or acquired condition that
affects the mental, emotional, or volitional capacity of a person in a manner that
predisposes the person to the commission of one or more sexual offenses to a
degree that makes the person a menace to the health and safety of other persons.

(38) “Personality disorder” means a personality disorder as defined in the
fourth edition of the Diagnostic and Statistical Manual of Mental Disorders
adopted by the American psychiatric association.

(4) “Predatory sexual offense” means a sexual offense committed against a
stranger or against a person with whom a relationship has been established or
furthered for the primary purpose of victimization.
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(5) “Sexual offender evaluator” means a person qualified under rules
established by the department to conduct sexual offender and sexually violent
predator evaluations.

(6) “Sexual offense” means:

(a) any violation of or attempt, solicitation, or conspiracy to commit a
violation of 45-5-301 (if the victim is less than 18 years of age and the offender is
not a parent of the victim), 45-5-302, 45-5-303, 45-5-502(3), 45-5-503,
45-5-504(1) (if the victim is under 18 years of age and the offender is 18 years of
age or older), 45-5-504(2)(c), 45-5-507 (if the victim is under 18 years of age and
the offender is 3 or more years older than the victim), 45-5-603(1)(b), or
45-5-625; or

(b) any violation of a law of another state or the federal government that is

reasonably equivalent to a violation listed in subsection (6)(a) or for which the
offender was required to register as a sex offender after conviction.

(7) “Sexual or violent offender” means a person who has been convicted of a
sexual or violent offense.

(8) “Sexually violent predator” means a person who has been convicted of a
sexual offense and who suffers from a mental abnormality or a personality
disorder that makes the person likely to engage in predatory sexual offenses.

(9) “Violent offense” means:

(a) any violation of or attempt, solicitation, or conspiracy to commit a
violation of 45-5-102, 45-5-103, 45-5-202, 45-5-206 (third or subsequent offense),
45-5-210(1)(b), (1)(c), or (1)(d), 45-5-212, 45-5-213, 45-5-401, 45-6-103, or
45-9-132; or

(b) any violation of a law of another state or the federal government
reasonably equivalent to a violation listed in subsection (9)(a).”

Section 2. Section 46-23-504, MCA, is amended to read:

“46-23-504. Persons required to register — procedure. (1) A sexual or
violent offender:

(a) shall register immediately upon conclusion of the sentencing hearing if
the offender is not sentenced to confinement or is not sentenced to the
department and placed in confinement by the department;

(b) must be registered as provided in 46-23-503 at least 10 days prior to
release from confinement if sentenced to confinement or sentenced to the
department and placed in confinement by the department;

(c) shall register within 10 days of entering a county of this state for the
purpose of residing or setting up a temporary domicile for 10 days or more or for
an aggregate period exceeding 30 days in a calendar year.

must-be-with-the chief of police of the municipality or the sheriff of the county if
the offender resides in an area other than a municipality. Whichever personan
law enforcement official the offender registers with undersubseetion{be) shall
notify the other persen official of the registration. The probation officer having
supervision over an offender required to register under subsection (1)(a) shall
verify the offender’s registration status with the appropriate law enforcement
agency.



1011 MONTANA SESSION LAWS 2005 Ch. 313

(3) At the time of registering, the offender shall sign a statement in writing
giving the information required by the department of justice. The chief of police
or sheriff shall fingerprint the offender, unless the offender’s fingerprints are on
file with the department of justice, and shall photograph the offender. Within 3
days, the chief of police or sheriff shall send copies of the statement,
fingerprints, and photographs to the department of justice.

(4) (a) The department of justice shall mail a registration verification form:

(i) each 90 days to an offender designated as a level 3 offender under
46-23-509; and

(it) each year to a violent offender or an offender designated as a level 1 or
level 2 offender under 46-23-509.

(b) The form must require the offender’s current address and notarized
signature. Within 10 days after receipt of the form, the offender shall complete
the form and return it to the department.

(5) The offender is responsible, if able to pay, for costs associated with
registration. The fees charged for registration may not exceed the actual costs of
registration. The department of justice may adopt a rule establishing fees to
cover registration costs incurred by the department of justice in maintaining
registration and address verification records. The fees must be deposited in the
general fund.

(6) The clerk of the district court in the county in which a person is convicted
of a sexual or violent offense shall notify the sheriff in that county of the
conviction within 10 days after entry of the judgment.”

Section 3. Section 46-23-505, MCA, is amended to read:

“46-23-505. Notice of change of address — duty to inform —
forwarding of information. If an offender required to register under this part
eh&nges+es1de1&ee has a change of address, the offender shall within 10 days of
the change give written notification of the new address to the agency with whom
the offender last registered or, if the offender was initially registered under
46-23-504(1)(b), to the department and to the chief of police of the municipality or
sheriff of the county from which the offender is moving. The agency or
department shall, within 3 days after receipt of the new address, forward it to
the department of justice, which shall forward a copy of the new address and
photograph to the sheriff having jurisdiction over the new plaee-of residenee
address and to the chief of police of the municipality of the new placeofresidenee
address if the new place-of-restdenee address is in a municipality.”

Section 4. Section 46-23-506, MCA, is amended to read:

“46-23-506. Duration of registration. (1) A sexual offender required to
register under this part shall register for the remainder of the offender’s life,
except as provided in subsection (3) or during a period of time during which the
offender is in prison.

(2) A violent offender required to register under this part shall register:

(a) for the 10 years following release from confinement or, if not confined
following sentencing, for the 10 years following the conclusion of the sentencing
hearing, but the offender is not relieved of the duty to register until a petition is
granted under subsection (3)(a); or

(b) if convicted during the 10-year period provided in subsection (2)(a) of
failing to register or keep registration current or of a felony, for the remainder of
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the offender’s life unless relieved of the duty to register as provided in subsection
3)®).

(3) (a) An offender required to register for 10 years under subsection (2)(a)
may, after the 10 years have passed, petition the sentencing court or the district
court for the judicial district in which the offender resides for an order relieving
the offender of the duty to register. The petition must be served on the county
attorney in the county where the petition is filed. The petition must be granted if
the defendant has not been convicted under subsection (2)(b).

(b) Except as provided in subsection (5), at any time after 10 years of
registration, the an offender required to register for life may petition the
sentencing court or the district court for the judicial district in which the
offender resides for an order relieving the offender of the duty to register. The
petition must be served on the county attorney in the county where the petition
is filed. Prior to a hearing on the petition, the county attorney shall mail a copy of
the petition to the victim of the last offense for which the offender was convicted
if the victim’s address is reasonably available. The court shall consider any
written or oral statements of the victim. The court may grant the petition upon
finding that:

{a)(i) the offender has remained a law-abiding citizen; and

{b)(ii) continued registration is not necessary for public protection and that
relief from registration is in the best interests of society.

(4) The offender may move that all or part of the proceedings in a hearing
under subsection (3) be closed to the public, or the judge may close them on the
judge’s own motion. If a proceeding under subsection (3)(b) is closed to the
public, the judge shall permit a victim of the offense to be present unless the
judge determines that exclusion of the victim is necessary to protect the
offender’s right of privacy or the safety of the victim. If the victim is present, the
judge, at the victim’s request, shall permit the presence of an individual to
provide support to the victim unless the judge determines that exclusion of the
individual is necessary to protect the offender’s right to privacy.

(5) Subsection (3) does not apply to an offender who was convicted of:
(a) a violation of 45-5-503 if:

(1) the victim was compelled to submit by force, as defined in 45-5-501,
against the victim or another; or

(i1) at the time the offense occurred, the victim was under 12 years of age;

(b) aviolation of 45-5-507 if at the time the offense occurred the victim was
under 12 years of age and the offender was 3 or more years older than the victim;

(c) a second or subsequent sexual offense that requires registration; or

(d) a sexual offense and was designated as a sexually violent predator under
46-23-509.”

Section 5. Section 46-23-509, MCA, is amended to read:

“46-23-509. Sexual offender evaluations and designations —
rulemaking authority. (1) The department shall adopt rules for the
qualification of sexual offender evaluators who conduct sexual offender and
sexually violent predator evaluations and for determinations by sexual offender
evaluators of the risk of a repeat offense and the threat that an offender poses to
the public safety.
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(2) Prior to sentencing of a person convicted of a sexual offense, the
department or a sexual offender evaluator shall provide the court with a sexual
offender evaluation report recommending one of the following levels of
designation for the offender:

(a) level 1, the risk of a repeat sexual offense is low;
(b) level 2, the risk of a repeat sexual offense is moderate;

(c) level 3, the risk of a repeat sexual offense is high, there is a threat to
public safety, and the sexual offender evaluator believes that the offender is a
sexually violent predator.

(3) Upon sentencing the offender, the court shall:

(a) review the sexual offender evaluation report, any statement by a victim,
and any statement by the offender;

(b) designate the offender as level 1, 2, or 3; and
(c) designate a level 3 offender as a sexually violent predator.

(4) An offender designated as a level 2 offender or given a level designation
by another state, the federal government, or the department under subsection (6)
that is determined by the court to be similar to level 2 may petition the sentencing
court or the district court for the judicial district in which the offender resides to
change the offender’s designation if the offender has enrolled in and successfully
completed the treatment phase of either the prison’s sexual offender program or
of an equivalent program approved by the department. After considering the
petition, the court may change the offender’s risk level designation if the court
finds by clear and convincing evidence that the offender’s risk of committing a
repeat sexual offense has changed since the time sentence was imposed. The
court shall impose one of the three risk levels specified in this section.

(5) If, at the time of sentencing, the sentencing judge did not apply a level
designation to a sexual offender who is required to register under this part, the
department shall designate the offender as level 1, 2, or 3 when the offender is
released from confinement.

(6) If an offense is covered by 46-23-502(6)(b), the offender registers under
46-23-504(1)(c), and the offender was given a risk level designation after
conviction by another state or the federal government, the department of justice
may give the offender the risk level designation assigned by the other state or the
federal government.”

Approved April 21, 2005

CHAPTER NO. 314
[HB 53]

AN ACT PROVIDING THAT CERTAIN FUNDS COLLECTED BY OR ON
BEHALF OF THE BOARD OF HORSERACING BE DEPOSITED IN A STATE
SPECIAL REVENUE ACCOUNT; PROVIDING STATUTORY
APPROPRIATIONS; AMENDING SECTIONS 17-7-502, 23-4-105, 23-4-202,
23-4-204, 23-4-302, AND 23-4-304, MCA; AND PROVIDING A DELAYED
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-7-502, MCA, is amended to read:
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“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
(3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-15-151; 2-17-105; 5-13-403; 10-3-203; 10-3-310; 10-3-312;
10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706; 15-35-108;
15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-11-404; 17-3-106;
17-3-212;17-3-222;17-3-241; 17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202; 23-4-204;
23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-5-631; 23-7-301; 23-7-402;
37-43-204; 37-51-501; 39-71-503; 42-2-105; 44-12-206; 44-13-102; 50-4-623;
53-1-109; 53-6-703; 53-24-108; 53-24-206; 61-3-415; 69-3-870; 75-1-1101;
75-5-1108; 75-6-214; 75-11-313; 77-2-362; 80-2-222; 80-4-416; 80-5-510;
80-11-518; 82-11-161; 87-1-513; 90-3-1003; 90-6-710; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 2 and 5, Ch. 481, L. 2003, the inclusion
of 90-6-710 terminates June 30, 2005; pursuant to sec. 10(2), Ch. 10, Sp. L. May
2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion of 15-35-108 terminates
June 30, 2010; and pursuant to sec. 135, Ch. 114, L. 2003, the inclusion of
2-15-151 terminates June 30, 2005.)”

Section 2. Section 23-4-105, MCA, is amended to read:

“23-4-105. Authority of board. The board shall, subject to 37-1-101 and
37-1-121, license and regulate racing and review race meets held in this state
under thls chapter. All percentages withheld from amounts wagered must be
deposited in the-board’s—ageneyfund a state speczal revenue account and are
statutorily appropriated to the board as provided in 17-7-502. The board shall
then distribute all funds collected under 23-4-202(4)(d), 23-4-204(3), and
23-4-302(3) to live race purses or for other purposes for the good of the existing
horseracing industry. If the board decides to authorize new forms of racing,
including new forms of simulcast racing, not currently engaged authorized in
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Montana, it shall do so after holding public hearings to determine the effects of
these forms of racing on the existing saddle racing program in Montana. The
board should consider both the economic and safety impacts on the existing
racing and breeding industry.”

Section 3. Section 23-4-202, MCA, is amended to read:

“23-4-202. Penalty for violations of law — authority of board —
judicial review. (1) A person holding a race meet or an owner, trainer, or
jockey participating in a race meet; without first being licensed under this
chapter; or a person violating this chapter is guilty of a misdemeanor.

(2) The board or, upon the board’s authorization, the board of stewards of a
race meet at which they the stewards officiate may exclude from racecourses i
this-state a person whom the board or board of stewards considers detrimental
to the best interest of racing as defined by rules of the board.

(3) Asits own formal act or through an act of a board of stewards of a race
meet, the board may suspend or revoke any license issued by the department to
alicensee and assess a fine, not to exceed $1,000, against a licensee who violates
any of the provisions of this chapter or any rule or order of the board. In addition
to the suspension or revocation and fine, the board may ferbid prohibit
application for relicensure for a 2-year period. Fines collected under this
subsection must be deposited in the general fund.

(4) The board shall promulgate rules implementing this chapter, including
the right to a hearing for individuals against whom action is taken or proposed
under this chapter. The rules may include provisions for the following:

(a) summary imposition of penalty by the stewards of a race meet, including
a fine and license suspension, subject to review under the contested case
provisions of the Montana Administrative Procedure Act;

(b) stay of a summary imposition of penalty by either the board or board of
stewards;

(c) retention of purses pending final disposition of complaints, protests, or
appeals of stewards’ rulings;

(d) setting aside of up to 3% of exotic wagering on races, including simulcast

races, to be deposited in the beard’s-ageney-fund a state speczal revenue account
and statutorily appropriated to the board as provided in 17-7-502. The board

shall then distribute all funds collected under this subsection to live race purses
or for other purposes that the board considers appropriate for the good of the
existing horseracing industry.

(e) using 2% of exotic wagering on live racing to be immediately and equally
distributed to all purses except stakes races;

(f) assessment of penalty and interest on the late payment of fines, which
must be paid before licenses are reinstated;

(g) definition of exotic forms of wagering on races to be allowed;
(h) standards for simulcast facilities; and

(1) conduct and supervision of simulcast races and parimutuel betting or
wagering on simulcast races.

(5) The district court of the first judicial district of the state has exclusive
jurisdiction for judicial review of cases arising under this chapter.”

Section 4. Section 23-4-204, MCA, is amended to read:
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“23-4-204. Race exclusively for Montana-bred horses — bonus for
winner. (1) For the purpose of encouraging the breeding in this state of
valuable registered horses, at least one race each day at each race meet must be
limited to horses bred in this state unless, in the board’s judgment, there is an
insufficient number of Montana-bred horses for the race. If in the opinion of the
board sufficient competition cannot be had among this class of horses, the race
may be eliminated for the day and a substitute race provided instead. Races
with exclusively Montana-bred horses must be run for 20% higher purses than
races in comparable conditions that are not run with exclusively Montana-bred
horses.

(2) The licensee conducting the race meet shall pay a sum equal to 10% of the
first money of every purse won by a horse bred in this state to the breeder of the
horse within 30 days of the end of the race meet. Only the money contributed by
the licensee conducting the race meet may be considered in computing the
bonus.

(3) Three percent of exotic wagering on a simulcast race must be deposited in

. a state special revenue account. Those funds are

statutorily appropriated to the board as provided in 17-7-502. The board shall

then distribute all funds collected under this subsection to live race purses or for

other purposes that the board considers appropriate for the good of the existing
horseracing industry.”

Section 5. Section 23-4-302, MCA, is amended to read:

“23-4-302. Distribution of deposits — breakage. (1) Each licensee
conducting the parimutuel system shall distribute all funds deposited in any
pool to the winner of the parimutuel pool, less an amount that in the case of
exotic wagering on races may not exceed 26% and in all other races may not
exceed 20% of the total deposits plus the odd cents of all redistribution to be
based on each dollar deposited exceeding a sum equal to the next lowest multiple
of 10, known as “breakage”.

(2) Each licensee conducting the parimutuel system for a simulcast race
meet shall distribute all funds deposited with the licensee in any pool for the
simulcast race meet, less an amount that in the case of exotic wagering on these
races may not exceed 26%, unless the signal originator percentage is higher, in
which case the Montana simulcast licensee may adopt the same percentage
withheld as the place where the signal originated, and that in all other of these
races may not exceed 20% of the total deposits plus the odd cents of all
redistribution to be based on each dollar deposited exceeding a sum equal to the
next lowest multiple of 10, known as “breakage”.

(3) Each licensee conducting a parimutuel system for a simulcast race meet
shall deduct 1% of the total amount wagered on the race meet and deposit it in
the board’s-ageneyfund a state special revenue account. The funds deposited are
statutorily appropriated to the board as provided in 17-7-502. The board shall
then distribute all funds collected under this subsection to live race purses or for
other purposes that the board considers appropriate for the good of the existing
horseracing industry.”

Section 6. Section 23-4-304, MCA, is amended to read:
“23-4-304. Gross receipts — department’s percentage — collection
and allocation. (1) (a) The licensee shall pay to the department within 5 days

following receipt by the licensee 1% of the gross receipts of each day’s
parimutuel betting at each race meet. At the end of each race meet the licensee
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shall prepare a report to the department showing the amount of the
overpayments and underpayments. If the report shows the underpayments to
be in excess of the overpayments, the balance must be paid to the department.
Money paid to the department may be used for the expenses incurred in carrying
out this chapter. The licensee shall, at the same time, pay to the department all
funds collected under 23-4-202(4)(d) on exotic wagering on races. These funds
must be deposited in theboard’s-ageneyfund a state special revenue account.
The board shall then distribute all funds collected under 23-4-202(4)(d) to live
race purses or for other purposes that the board considers appropriate for the
good of the existing horseracing industry.

(b) Each licensed simulcast facility shall pay to the department either 1% of
the gross receipts of each day’s parimutuel betting at each race meet or the
actual cost to the board of regulating the simulcast race meet, whichever is
higher. The money must be paid to the department within 5 days after receipt of
the money by the licensee. At the end of each race meet the licensed simulcast
facility shall prepare a report to the department showing the amount of the
overpayments and underpayments. If the report shows the underpayments to
be in excess of the overpayments, the balance must be paid to the department.
Money paid to the department must be deposited in an account in the state
special revenue fund and must be used for the administration of this chapter.
The licensed simulcast facility shall, at the same time, pay to the department all
funds collected under 23-4- 202(4)(d) on exotic wagering on races. These funds
must be deposited in the-board’s-ageneyfund a state special revenue account.
The board shall then distribute all funds collected under 23-4-202(4)(d) to live
race purses or for other purposes that the board considers appropriate for the
good of the existing horseracing industry.

(2) Prior to the beginning of the live racing season, funds collected under
23-4-202(4)(d) must be distributed by the department, after first passing
through the-board’'s-ageney-fund a state special revenue account, to be used for
race purses that are distributed to each live race meet by the board or for other
purposes that the board considers appropriate for the good of the horseracing
industry.

(3) The funds collected under this section and deposited in a state special
revenue account are statutorily appropriated to the board as provided in
17-7-502.

Section 7. Effective date. [This act] is effective July 1, 2007.
Approved April 21, 2005

CHAPTER NO. 315

[HB 55]

AN ACT REQUIRING PERMANENT REGISTRATION OF TRAILER AND
SEMITRAILER FLEETS; ESTABLISHING A PERMANENT
REGISTRATION FEE; REQUIRING SURRENDER TO THE DEPARTMENT
OF TRANSPORTATION OF THE REGISTRATION AND LICENSE PLATE
OF A TRAILER OR SEMITRAILER THAT IS REMOVED FROM A FLEET;
AMENDING SECTION 61-3-721, MCA; AND PROVIDING AN EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Section 61-3-721, MCA, is amended to read:

“61-3-721. Proportional registration of fleet vehicles, registration
periods, application, fee formula, and payment — permanent
registration of trailer and semitrailer fleets — transfer of ownership —
transfer of license plates. (1) An owner of one or more fleets may register and
license each fleet for operation in this state by filing an application with the
department of transportation. The application must contain the information
pertinent to vehicle registration that is required by the department of
transportation.

(2) Each fleet subject to the provisions of 61-3-711 through 61-3-733 must,
except as provided in 61-3-318(1) and subsection (6) of this section, be registered
for an annual registration period based upon the date that the fleet is first
registered in this state.

(3) There are four annual registration periods, each of which begins on the
first day of a calendar quarter. As used in this subsection, “calendar quarter”
means the period of 3 consecutive months ending March 31, June 30, September
30, or December 31. The periods are:

(a) January 1 through March 31..........ccvvvvvviviiiiieiieiierieereeereeereeennns 1st period
(b) April 1 through June 30...........cccooviiiiiiiiiiiiiee e, 2nd period
(c) July 1 through September 30 ...........ccoovvvuviieeieeiiiiiiiieeeeeeeeennnes 3rd period
(d) October 1 through December 31 ........ccccceuvvviieeiiiiiiiiiieeeeeeines 4th period

(4) Registration of a fleet of apportionable vehicles under subsection (2)
must be renewed on or before the last day of the month for the designated annual
registration period unless a different registration period has been authorized
pursuant to 61-3-716(2). The department shall provide for simultaneous
registration of multiple fleets of apportionable vehicles in common ownership.

(5) Except as provided in subsection (6), the application for each fleet may be
accompanied by a fee payment computed by:

(a) dividing in-state miles by total fleet miles as defined in the applicable
agreement entered into pursuant to 61-3-711 through 61-3-733;

(b) determining the total amount necessary to register each vehicle in the
fleet for which registration is requested, based on the regular annual
registration fees prescribed by 61-3-321 and chapter 10, part 2, and the property
taxes that are due on the fleet;

(¢) multiplying the sum obtained under subsection (5)(b) by the fraction




1019 MONTANA SESSION LAWS 2005 Ch. 315

ray Rot—oe—assesseaupon ansfer-of-alieenseplate: Upon renewal or new
registration, each trailer or semitrailer fleet must be permanently registered and
assessed a registration fee equal to five times the amount required in
61-3-321(1)(j). Each trailer and semitrailer in the fleet must be issued a
permanent license plate and sticker.

(7) The fee assessed in subsection (6) is a one-time fee except upon transfer of
ownership of a trailer or semitrailer.

(8) If the owner of a fleet removes a trailer or semitrailer from the fleet, the
owner shall surrender the registration and license plate assigned to the trailer or
semitrailer to the department of transportation. The owner may not transfer the
license plate and sticker to a trailer or semitrailer that is added to the fleet.

(9) Applications submitted with fees may be recomputed by the department
of transportation. The department of transportation shall furnish a statement
showing the overpayment or balance due.

(10) Applications submitted without fees must be computed by the
department of transportation. The department of transportation shall furnish a
statement showing the amount of fees due.”

Section 2. Coordination instruction. If Senate Bill No. 285 and [this act]
are both passed and approved, then 61-3-721 must be amended as follows:

“61-3-721. Proportional registration of motor fleet vehicles,
registration periods, application, fee formula, and payment —
permanent registration of trailer and semitrailer fleets — transfer of
ownership — transfer of license plates. (1) An owner of one or more fleets
may register and license each fleet for operation in this state by filing an
application with the department of transportation. The application must
contain the information pertinent to motor vehicle, trailer, semitrailer, or pole
trailer registration that is required by the department of transportation.



Ch. 315 MONTANA SESSION LAWS 2005 1020

(2) Baeh Except as provided in 61-3-318(1) and subsection (6) of this section,
each fleet subject to the provisions of 61-3-711 through 61-3-733 must;exeept-as
! i i i ton; be registered for an
annual registration period based upon the date that the fleet is first registered
in this state.

(3) There are four annual registration periods, each of which begins on the
first day of a calendar quarter. As used in this subsection, “calendar quarter”
means the period of 3 consecutive months ending March 31, June 30, September
30, or December 31. The periods are:

(a) January 1 through March 31.........cooeeiiiiiiiiiiiiiiee e, 1st period
(b) April 1 through June 30..........ccccovviiiiiiiiiiiiiiieeee e, 2nd period
(c) July 1 through September 30 ...........ccooeeviviiiiieiiiiiiieeeeeeeiis 3rd period
(d) October 1 through December 31 ......cc.cccooviveeeiiieeiiiieeeiiieeenes 4th period

(4) Registration of a fleet of apportionable motor vehicles under subsection
(2) must be renewed on or before the last day of the month for the designated
annual registration period unless a different registration period has been
authorized pursuant to 61-3-716(2). The department shall provide for
simultaneous registration of multiple fleets of apportionable motor vehicles in
common ownership.

(5) Except as provided in subsection (6), the application for each fleet may be
accompanied by a fee payment computed by:

(a) dividing in-state miles by total fleet miles as defined in the applicable
agreement, arrangement, or declaration entered into pursuant to 61-3-711
through 61-3-733;

(b) determining the total amount necessary to register each motor vehicle,
trailer, semitrailer, or pole trailer in the fleet for which registration is requested,
based on the regular annual registration fees prescribed by 61-3-321 and
chapter 10, part 2, and the property taxes that are due on the fleet;

(¢c) multiplying the sum obtained under subsection (5)(b) by the fraction
obtained under subsection (5)(a).

(6) a Fraeh FrH eS8 e—Serm
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may-net-beo e pon—tra ate- Upon renewal or new
reglstratlon each trailer, semztrazler or pole trazler fleet must be permanently
registered and assessed a registration fee of $82.50. Each trailer, semitrailer, or
pole trailer in the fleet must be issued a permanent license plate and sticker.

(7) The fee assessed in subsection (6) is a one-time fee except upon transfer of
ownership of a trailer, semitrailer, or pole trailer.

(8) If the owner of a fleet removes a trailer, semitrailer, or pole trailer from the
fleet, the owner shall surrender the registration and license plate assigned to the
trailer, semitrailer, or pole trailer to the department of transportation. The
owner may not transfer the license plate and sticker to a trailer, semitrailer, or
pole trailer that is added to the fleet.

(9) Applications submitted with fees may be recomputed by the department
of transportation. The department of transportation shall furnish a statement
showing the overpayment or balance due.

(10) Applications submitted without fees must be computed by the
department of transportation. The department of transportation shall furnish a
statement showing the amount of fees due.”

Section 3. Effective date. [This act] is effective January 1, 2006.
Approved April 21, 2005

CHAPTER NO. 316

[HB 70]

AN ACT EXEMPTING COUNTY COMMISSIONERS OF CERTAIN
COUNTIES FROM THE RESTRICTION ON APPOINTMENT OF
RELATIVES TO POSITIONS WITHIN THE COUNTY; REQUIRING THE
COUNTY COMMISSIONER RELATED TO THE PERSON BEING
APPOINTED TO ABSTAIN FROM VOTING ON THE APPOINTMENT;
PROVIDING FOR SPECIFIC NOTICE OF THE INTENDED APPOINTMENT;
AND AMENDING SECTION 2-2-302, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 2-2-302, MCA, is amended to read:
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“2-2-302. Appointment of relative to office of trust or emolument
unlawful — exceptions — publication of notice. (1) Except as provided in
subsection (2), it is unlawful for a person or member of any board, bureau, or
commission or employee at the head of a department of this state or any political
subdivision of this state to appoint to any position of trust or emolument any
person related or connected by consanguinity within the fourth degree or by
affinity within the second degree.

(2) The provisions of 2-2-303 and this section and-2-2-363 do not apply to:
(a) a sheriff in the appointment of a person as a cook or an attendant;

(b) school district trustees if all the trustees, with the exception of any
trustee who is related to the person being appointed and who must abstain from
voting for the appointment, approve the appointment of a person related to a
trustee;

(c) a school district in the employment of a person as a substitute teacher
who is not employed as a substitute teacher for more than 30 consecutive school
days;

(d) the renewal of an employment contract of a person who was initially
hired before the member of the board, bureau, or commission or the department
head to whom the person is related assumed the duties of the office;

(e) the employment of election judges; e
() the employment of pages or temporary session staff by the legislature; or

(g) county commissioners of a county with a population of less than 10,000 if
all the commissioners, with the exception of any commissioner who is related to
the person being appointed and who must abstain from voting for the
appointment, approve the appointment of a person related to a commissioner.

(3) Prior to the appointment of a person referred to in subsection (2)(b) or
(2)(g), thesehoeoldistriet-trusteesshallgive written notice of the time and place
of-their for the intended action—TFhe-netiee must be published at least 15 days
prior to the trustees’ intended action in a newspaper of general circulation in the
county in which the school district is located or the county office or position is
located.”

Approved April 21, 2005

CHAPTER NO. 317
[HB 73]

AN ACT AUTHORIZING A COUNTY, CITY, TOWN, OR MUNICIPALITY TO
IMPOSE A VOTED LEVY FOR PROGRAMS THAT PREVENT SUBSTANCE
ABUSE; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Prevention program voted levy. (1) If authorized by the
electors, the governing body of a county, city, town, or municipality may
establish a fund to create and maintain prevention programs within the
geographic boundaries of the governing body by a levy on the taxable property
within the county, city, town, or municipality. The tax levy is in addition to all
other tax levies. The election to authorize the levy must be conducted as
provided in 15-10-425.
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(2) The governing body may, by resolution, make expenditures from the
fund as it may from time to time determine, provided that expenditures must be
made solely for the creation, maintenance, and development of prevention
programs.

(8) For the purposes of this section, “prevention programs” includes
programs that reduce substance abuse.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 7, chapter 6, part 21, and the provisions of Title 7,
chapter 6, part 21, apply to [section 1].

Section 3. Coordination instruction. If Senate Bill No. 301 and [this act]
are both passed and approved, then [this act] is void and [section 7] of Senate Bill
No. 301 is amended to read:

“Section 7. County taxation — purposes. A county may impose a
property tax levy for any public or governmental purpose not specifically
prohibited by law. Public and governmental purposes include but are not
limited to:

(1) district court purposes as provided in 7-6-2511;

(2) county-owned or county-operated health care facility purposes as
provided in 7-6-2512;

(3) county law enforcement services and maintenance of county detention
center purposes as provided in 7-6-2513 and search and rescue units as provided
in 7-32-235;

(4) multijurisdictional service purposes as provided in 7-11-1106;

(5) transportation services for senior citizens and persons with disabilities
as provided in 7-14-111;

(6) support for a port authority as provided in 7-14-1132;

(7) county road, bridge, and ferry purposes as provided in 7-14-2101,
7-14-2501, 7-14-2502, 7-14-2503, 7-14-2801, and 7-14-2807;

(8) recreational, educational, and other activities of the elderly as provided
in 7-16-101;

(9) purposes of county fair activities, parks, cultural facilities, and any
county-owned civic center, youth center, recreation center, or recreational
complex as provided in 7-16-2102, 7-16-2109, and 7-21-3410;

(10) programs for the operation of licensed day-care centers and homes as
provided in 7-16-2108 and 7-16-4114;

(11) support for a museum, facility for the arts and the humanities, or
collection of exhibits as provided in 7-16-2205;

(12) extension work in agriculture and home economics as provided in
7-21-3203;

(13) weed control and management purposes as provided in 7-22-2142;
(14) insect control programs as provided in 7-22-2306;

(15) fire control as provided in 7-33-2209;

(16) ambulance service as provided in 7-34-102;

(17) public health purposes as provided in 50-2-111 and 50-2-114;

(18) public assistance purposes as provided in 53-3-115;
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(19) indigent assistance purposes as provided in 53-3-116;
(20) developmental disabilities facilities as provided in 53-20-208;
(21) mental health services as provided in 53-21-1010;

(22) airport and landing field purposes as provided in 67-10-402 and
67-11-302;

(23) purebred livestock shows and sales as provided in 81-8-504; and
(24) economic development purposes as provided in 90-5-112; and
(25) prevention programs, including programs that reduce substance abuse.”
Section 4. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 318
[HB 85]

AN ACT ELIMINATING CERTAIN REQUIREMENTS FOR REPORTING BY
THE DEPARTMENT OF REVENUE TO THE REVENUE AND
TRANSPORTATION INTERIM COMMITTEE AND THE LEGISLATURE;
AMENDING SECTIONS 15-6-218 AND 15-30-1114, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-6-218, MCA, is amended to read:

“15-6-218. Intangible personal property exemption. (1) Exeept—as
provided-in-—subseetion(3)intangible Intangible personal property is exempt
from taxation.

(2) For the purposes of this section, “intangible personal property” means
personal property that is not tangible personal property and that:

(a) has no intrinsic value but is the representative or evidence of value,
including but not limited to certificates of stock, bonds, promissary notes,
licenses, copyrights, patents, trademarks, contracts, software, and franchises;
or

(b) lacks physical existence, including but not limited to goodwill.

Value of centrally assessed property 1ncludes 1ntang1b1e personal property, that
value must be removed from the unit value

subseetion(3).
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“15-30-1114. Review of pass-through entity taxation by department.
) The department shall review, with the assistance of interested parties, the
reporting and taxation of income that is flowing through pass-through entities
and the method of reporting and taxation of this income in states other than
Montana and shall consider recommendations concerning the methodology that
Montana should use to ensure fair and equitable taxation of income that flows
through pass-through entities to other entities.

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 21, 2005

CHAPTER NO. 319
[HB 89

AN ACT CHANGING THE REQUIREMENTS OF THE ELECTRONIC VIDEO
GAMBLING MACHINE AUTOMATED ACCOUNTING AND REPORTING
SYSTEM; DEFINING “ELECTRONICALLY CAPTURED DATA”;
ELIMINATING THE TAX CREDIT AND LOAN PROVISIONS FOR
MACHINE OWNERS PARTICIPATING IN THE SYSTEM; ELIMINATING
THE PLEDGE OF MACHINE TAXES TO GUARANTEE REPAYMENT OF
THE LOANS; AMENDING SECTIONS 23-5-602, 23-5-610, 23-5-611, 23-5-621,
AND 23-5-637, MCA; REPEALING SECTION 23-5-638, MCA, AND SECTION
10, CHAPTER 424, LAWS OF 1999; AND PROVIDING AN EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 23-5-602, MCA, is amended to read:

“23-5-602. Definitions. As used in this part, the following definitions
apply:

(1) “Associated equipment” means all proprietary devices, machines, or
parts used in the manufacture or maintenance of a video gambling machine,
including but not limited to integrated circuit chips, printed wired assembly,
printed wired boards, printing mechanisms, video display monitors, metering
devices, and cabinetry.

A

8)(2) (a) “Bingo machine” means an electronic video gambling machine
that, upon insertion of cash, is available to play bingo as defined by rules of the
department. The machine uses a video display and microprocessors in which, by
the skill of the player, by chance, or by both, the player may receive free games or
credits that may be redeemed for cash.
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(b) The term does not include a slot machine or a machine that directly
dispenses coins, cash, tokens, or anything else of value.

“4)(3) (a) “Draw poker machine” means an electronic video gambling
machine that, upon insertion of cash, is available to play or simulate the play of
the game of draw poker as defined by rules of the department. The machine uses
a video display and microprocessors in which, by the skill of the player, by
chance, or by both, the player may receive free games or credits that may be
redeemed for cash.

(b) The term does not include a slot machine or a machine that directly
dispenses coins, cash, tokens, or anything else of value.

(4) “Electronically captured data” means video gambling machine
accounting information and records of video gambling machine events, in
electronic form, that are automatically recorded and communicated to the
department through an approved automated accounting and reporting system.

(5) “Gross income” means money put into a video gambling machine minus
credits paid out in cash.

(6) (a) “Keno machine” means an electronic video gambling machine that,
upon insertion of cash, is available to play keno as defined by rules of the
department. The machine uses a video display and microprocessors in which, by
the skill of the player, by chance, or by both, the player may receive free games or
credits that may be redeemed for cash.

(b) The term does not include a slot machine or a machine that directly
dispenses coins, cash, tokens, or anything else of value.

(7) “Licensed machine owner” means a licensed operator or route operator
who owns a video gambling machine for which a permit has been issued by the
department.

(8) “Permitholder” means a licensed operator on whose premises is located
one or more video gambling machines for which a permit has been issued by the
department.”

Section 2. Section 23-5-610, MCA, is amended to read:

“23-5-610. (Fempeorary) Video gambling machine gross income tax
— eredit— records — distribution — quarterly statement and
payment. (1) A licensed machine owner shall pay to the department a video
gambling machine tax of 15% of the gross income from each video gambling
machine issued a permit under this part. A licensed machine owner may deduct
from the gross income amounts equal to amounts stolen from machines if the
amounts stolen are not repaid by insurance or under a court order, if a law
enforcement agency investigated the theft, and if the theft is the result of either
unauthorized entry and physical removal of the money from the machines or of
machine tampering and the amounts stolen are documented.




1027 MONTANA SESSION LAWS 2005 Ch. 319

4)(2) Alicensed machine owner shall keep a record of the gross income from
each video gambling machine issued a permit under this part in the form the
department requires. The records must at all times during the business hours of
the licensee be subject to inspection by the department.

)—a)(3) For each video gambling machine issued a permit under this part

system, a licensed machine owner shall, within 15 days after the end of each
quarter and in the manner prescribed by the department, complete and deliver
to the department a statement showing the total gross income, together with the
total amount due the state as video gambling machine gross income tax for the
preceding quarter. The statement must contain other relevant information that
the department requires.

©)(4) 5 The department shall, in
accordance with the provisions of 15-1-501, forward the tax collected under
subsection €6} (3) to the general fund.
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Sectlon 3. Section 23-5-611, MCA, is amended to read:

“23-5-611. Machine permit qualifications — limitations. (1) (a) A
person who has been granted an operator’s license under 23-5-177 and who
holds an appropriate license to sell alcoholic beverages for consumption on the
premises as provided in 23-5-119 may be granted a permit for the placement of
video gambling machines on the person’s premises.

(b) If video keno or bingo gambling machines were legally operated on a
premises on January 15, 1989, and the premises were not on that date licensed
to sell alcoholic beverages for consumption on the premises or operated for the
principal purpose of gaming and there is an operator’s license for the premises
under 23-5-177, a permit for the same number of video keno, bingo, or
combination poker-keno-bingo gambling machines as were operated on the
premises on that date may be granted to the person who held the permit for such
machines on those premises on that date.

(c) A person who legally operated an establishment on January 15, 1989, for
the principal purpose of gaming and has been granted an operator’s license
under 23-5-177 may be granted a permit for the placement of bingo-andkeno
video keno, bmgo or combination poker-keno-bingo gambling machines on the
person’s premises.

(2) An applicant for a permit shall disclose on the application form to the
department any information required by the department consistent with the
provisions of 23-5-176.

(3) Alicensee may not have on the premises or make available for play on the
premises more than 20 machines of any combination.”

Section 4. Section 23-5-621, MCA, is amended to read:

“23-5-621. Rules. (1) The department shall adopt rules that:

(a) implement 23-5-637;

(b) describe the video gambling machines authorized by this part and state
the specifications for video gambling machines authorized by this part;

(c) allow video gambling machines to be imported into this state and used for
the purposes of trade shows, exhibitions, and similar activities;

(d) allow each video gambhng machme appfe&led—fe%eeﬁﬁeeﬁeﬂ—ﬁe—bhe

r to offer any
comblnatlon of approved poker keno and blngo games w1th1n the same video
gambling machine cabinet if:

@—after-Oetober1,-2002; the owner of the video gambling machine has
received approval ef-—an—application{for—connecetion—of themachineto—the
automated-accounting and reporting system to report video gambling machine
information utilizing an approved automated accounting and reporting system
or has entered into an agreement with the department fer-econneetion—-of-the
machine—to the to utilize an approved automated accounting and reporting
system; er
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(e) allow, on an individual license basis, licensed machine owners and

operators of machines eonneeted-to-the-department’s that utilize an approved

automated accounting and reporting system to:

(1) electronically acquire and use for an individual licensed premises the
information and data collected bythe-department for business management,
accounting, and payroll purposes; however, the rules must specify that the data
made available as a result of the—department’s an approved automated
accounting and reporting system may not be used by licensees for player
tracking purposes; and

(i1) acquire and use, at the expense of a licensee, a department-approved site
controller;

}(f) minimize, whenever possible, the recordkeeping and retention
requirements for video gambling machines that are—eenneeted—to—the
department’s utilize an approved automated accounting and reporting system.

(2) The department’s rules for an approved automated accounting and
reporting system must, at a minimum:

(a) provide for confidentiality of information received through the approved
automated accounting and reporting system within the limits prescribed by
23-5-115(6) and 23-5-116;

(b) prescribe specifications for maintaining the security and integrity of the
approved automated accounting and reporting system;

(¢) limit and prescribe the circumstances for electronic issuance of video
gambling machine permits and electronic transfer of funds for payment of taxes,

fees, or penaltles to the department b&sed—eﬂ—t-he—Peq&H‘emeﬂt—t-h&t—e}eet-feme

(d) describe specifications and a review and testing process for approved
automated accounting and reporting systems to be utilized by licensed operators,
including the requirements for electronically captured data, and

(e) prescribe the frequency of reporting from an approved automated
accounting and reporting system and provide exceptions for geographically
isolated video gambling operators.”
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Section 5. Section 23-5-637, MCA, is amended to read:

“23-5-637. Autemated Approved automated accounting and
reporting system systems. (1) For the purposes of performing its duties under
this chapter, minimizing regulatory costs, simplifying the reporting of video
gambling machine revenue data, preserving the integrity of video gambling
machines within its jurisdiction, lessening administrative and recordkeeping
burdens for licensed machine owners and licensed operators and the
department, and enhancing the management tools available to the industry and
the state, the department may eperate-and-maintain,subjeetto-the restrietions
eontained-in—subseetions{(3)-and(4); approve an automated accounting and
reporting system for video gambling machines.

(2) Except as provided in subsectlon
(5) or as provtded in an agreement for
multiple-game software utilization of an approved automated accounting and
reporting system is voluntary for licensed machine owners and licensed

operators who hold a valid current hcense pﬂef—te%heavai}a-b}eeeﬂﬁeeﬁeﬁdabe

eeﬂbfal—sysfeem—fai}ufes An approved automated accountmg and reportzng
system must provide for the recording and entry of video gambling machine
permit and tax information and for the electronic transfer of funds through the
use of web entry technology, the internet, or direct electronic communication with
the department.

(4) Afterthe-available-conneetiondate:

fe—a A permit may not be issued for a video gambling machine
manufactured after the-available—eonneetion—date July 1, 2005, that is not
manufactured in a manner spec1f1cally des1gned to a—l-}ew—bhe—v&&ee—g&fﬁbhng

fepef&mg—sys%em comply wtth commumcattons standards adopted by
department rules:.

Ga}( 5) i Ifa permitholder voluntarily

utilizes an approved automated
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accounting and reporting system for one or more video gambling machines at a
premises, all eenneeted video gambling machines on the premises that utilize the
approved system, including video gambling machines replacing eenneeted video
gambling machines that utilize the approved system, must remaineconneected-to

continue to use the approved system as long as video
gambling machines are operated on the premises:and

Section 6. Repealer. Section 23-5-638, MCA, and section 10, Chapter 424,
Laws of 1999, are repealed.

Section 7. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 320
[HB 104]

AN ACT GENERALLY REVISING PROVISIONS OF THE TEACHERS’
RETIREMENT SYSTEM; CLARIFYING THE PROVISION FOR
ESTABLISHING A GOVERNMENTAL EXCESS BENEFIT ARRANGEMENT
AND ELIMINATING THE PROVISION’S CONTINGENT EFFECTIVE DATE;
CLARIFYING PROVISIONS ON THE REDEPOSIT OF CONTRIBUTIONS
FOR MEMBERSHIP SERVICE AND ON RETIREES RETURNING TO
EMPLOYMENT BY STRIKING RELEVANT LANGUAGE IN CURRENT
CODE SECTIONS AND RECODIFYING THE LANGUAGE AS NEW
SECTIONS; PROVIDING FOR THE OPTION TO PURCHASE MONTANA
UNIVERSITY SYSTEM OPTIONAL RETIREMENT PROGRAM SERVICE;
REVISING CERTAIN PROVISIONS GOVERNING THE RECALCULATION
OF BENEFITS WHEN A RETIRED MEMBER RETURNS TO
EMPLOYMENT; PROVIDING FOR THE REDUCTION OF RETIREMENT
BENEFITS IN LIEU OF CANCELING THE BENEFITS IN CERTAIN
CIRCUMSTANCES; CLARIFYING PROVISIONS ON EMPLOYEE
TERMINATION PAY CONTRIBUTIONS; AMENDING SECTIONS 19-20-208,
19-20-212, 19-20-302, 19-20-401, 19-20-407, 19-20-415, 19-20-602, 19-20-716,
19-20-718, 19-20-802, 19-20-804, 19-20-806, AND 19-20-1001, MCA, AND
SECTION 29, CHAPTER 111, LAWS OF 1999; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 19-20-208, MCA, is amended to read:
“19-20-208. Duties of employer. Each employer shall:
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(1) pick up the contribution of each employed member at the rate prescribed
by 19-20-602 and transmit the contribution each month to the executive director
of the retirement board;

(2) transmit to the executive director of the retirement board the employer’s
contribution prescribed by 19-20-605, at the time that the employee
contributions are transmitted;

(3) keep records and, as required by the retirement board, furnish
information to the board that is required in the discharge of the board’s duties;

(4) upon the employment of a person who is required to become a member of
the retirement system, inform the person of the rights and obligations relating
to the retirement system;

(5) each month, report the name, social security number, and gross earnings
of each retired member of the system who has been employed in a part-time
teaching, administrative, or faculty position under the reemployment
provisions of 19-20-864 [section 14],

(6) whenever applicable, inform an employee of the right to elect to
participate in the optional retirement program under Title 19, chapter 21;

(7) at the request of the retirement board, certify the names of all persons
who are eligible for membership or who are members of the retirement system;

(8) notify the retirement board of the employment of a person eligible for
membership and forward the person’s membership application to the board,;

(9) if the employer has converted to earned compensation amounts excluded
from earned compensation, for each retiring member, certify to the board the
amounts reported to the system in each of the 5 years preceding the member’s
retirement.”

Section 2. Section 19-20-212, MCA, is amended to read:

“19-20-212. Effeetive—on—oeeurrence—ofeontingeney) General
internal revenue service qualification rules. (1) The board shall distribute
the corpus and income of the system to the members and their beneficiaries in
accordance with the system’s law. The corpus and income may not, at any time
before the satisfaction of all liabilities with respect to members and their
beneficiaries, be used for, or diverted to, purposes other than the exclusive
benefit of the members and their beneficiaries.

(2) Forfeitures arising from severance of employment, from death, or for any
other reason may not be applied to increase the benefits that any member would
otherwise receive under the state’s law. However, forfeitures may be used to
reduce the costs of administration.

(8) Distributions from the system may be made only upon retirement,
separation from service, disability, or death.

(4) Notwithstanding any provision of law to the contrary, contributions,
benefits, and service credit with respect to qualified military service must be
provided in accordance with section 414(u) of the Internal Revenue Code and the
federal Uniformed Services Employment and Reemployment Rights Act of
1994, 38 U.S.C. 4301, et seq.

6 (@
: Ifat any time
that the board fmds that beneﬁts payable or contrlbutzons required under this
chapter would exceed the limits established under section 415 of the Internal
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Revenue Code, the board eleetste may establish a qualified governmental excess
benefit arrangement;—theboard-shall and adopt rules for the necessary and
appropriate procedures for the administration of the benefit arrangement in
accordance with the Internal Revenue Code and this section.

(b) An excess benefit arrangement established pursuant to this section is
subject to the following requirements:

(i) The amount of any annual benefit that would exceed the limitations
imposed by section 415 of the Internal Revenue Code must be paid from the
benefit arrangement.

(it) The amount of a contribution that would exceed the limitation imposed
by section 415 of the Internal Revenue Code must be credited to the benefit
arrangement.

(iii) The benefit arrangement mus

t be a separate part of the system. Fhe

{a)(iv) The benefit arrangement must be maintained solely for the purpose of
providing to members in the system that part of the member’s annual benefit or
contribution otherwise payable under the terms of this chapter that exceeds the
limitations on benefits or contributions imposed by section 415 of the Internal
Revenue Code.

b)(v) Members may not elect, directly or indirectly, to defer compensation to
the benefit arrangement.

(6) The limitation year for purposes of section 415 of the Internal Revenue
Code is the school year beginning September 1 and ending August 31.

(7) The plan year is the fiscal year beginning July 1 and ending June 30.”
Section 3. Section 19-20-302, MCA, is amended to read:

“19-20-302. Active membership. (1) Unless otherwise provided by this
chapter, the following persons must be active members of the retirement
system:

(a) a person whois a teacher, principal, or district superintendent as defined
in 20-1-101;

(b) aperson whois an administrative officer or a member of the instructional
or scientific staff of a unit of the Montana university system and who has not
elected or is not required to participate in the optional retirement program
under Title 19, chapter 21;

(¢) a person employed as a speech-language pathologist, school nurse, or
school psychologist or in a teaching capacity by the office of the superintendent
of public instruction, the office of a county superintendent, a special education
cooperative, a public institution of the state of Montana, the Montana state
school for the deaf and blind, or a school district;

(d) a person whois an administrative officer or a member of the instructional
staff of the board of public education;

(e) the superintendent of public instruction or a person employed in an
instructional services capacity by the office of public instruction; and

(0 a person elected to the office of county superintendent of schools.

(2) Aretired member elected to the office of county superintendent of schools
or appointed to complete the term of an elected county superintendent of schools
after July 1, 1995, is not eligible for optional membership in the public
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employees’ retirement system under the provisions of 19-3-412 and may, within
30 days of taking office, elect to become or to not become an active member of the
teachers’ retirement system. The retirement system membership of an elected
county superintendent of schools as of June 30, 1995, must remain unchanged
for as long as the person continues to serve in the capacity of county
superintendent of schools.

(8) In order to be eligible for active membership, a person described in
subsection (1) or (2) must:

(a) be employed in the capacity prescribed for the person’s eligibility for at
least 30 days in any fiscal year; and

(b) have the compensation for the person’s creditable service totally paid by
an employer.

(4) (a) A substitute teacher or a part-time teacher’s aide:

(1) shall file an irrevocable written election determining whether to become
an active member of the retirement system on the first day of employment; or

(ii) is required to become an active member of the retirement system after
completing 210 hours of employment in any fiscal year if the substitute teacher
or part-time teacher’s aide has not elected membership under subsection
D@ Q).

(b) Once a part-time teacher’s aide becomes a member, the aide is required to
remain an active member as long as the aide is employed in that capacity. Once a
substitute teacher becomes a member, the substitute teacher is required to
remain a member as long as the teacher is available for employment in that
capacity.

(c) A person employed as a substitute teacher on July 1, 1999, who has not
elected to become a member by that date shall file an irrevocable written
election as required by subsection (4)(a)(i) on the first day of employment as a
substitute in the next school year after July 1, 1999.

(d) A person employed as a part-time teacher’s aide on July 1, 2001, who is
not a member of the retirement system shall file an irrevocable written election
as required by subsection (4)(a)(i) on the first day of employment as a part-time
teacher’s aide after July 1, 2001.

(e) The employer shall give written notification to a substitute teacher or
part-time teacher’s aide on the first day of employment of the option to elect
membership under subsection (4)(a)(@).

() If a substitute teacher or part-time teacher’s aide declines to elect
membership during the election period, the teacher or part-time teacher’s aide
shall file a written statement with the employer waiving membership and the
employer shall retain the statement.

(5) A school district clerk or business official may not become a member of
the teachers’ retirement system. A school district clerk or business official whois
a member of the system on July 1, 2001, is required to remain an active member
of the system while employed in that capacity, and any postretirement earnings
from employment as a school district clerk or school business official are subject
to the limit on earnings provided in 19-20-804 [section 14].

(6) At any time that a person’s eligibility to become a member of the
retirement system is in doubt, the retirement board shall determine the
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person’s eligibility for membership. All persons in similar circumstances must
be treated alike.

(7) As used in this section, “part-time teacher’s aide” means an individual
who works less than 7 hours a day assisting a certified teacher in a classroom.”

Section 4. Section 19-20-401, MCA, is amended to read:

“19-20-401. Creditable service. (1) The creditable service of a member
begins on the date of his the member’s employment in a capacity prescribed for
his eligibility in 19-20-302 and accumulates to the member’s credit on the basis
of the retirement board’s policy governing creditable service.

(2) The creditable service of a member includes the following:

(a) each year of service for which contributions to the retirement system
were deducted from his the member’s compensation under the provisions of
Chapter 87, Laws of 1937, Chapter 215, Laws of 1939, this chapter, and their
subsequent amendments, except that ne credit may not be awarded for those
years of service for which the contributions have been withdrawn and not
replaced;

(b) any service awarded by a prior service certificate issued under the
provisions of Chapter 87, Laws of 1937, Chapter 215, Laws of 1939, and their
subsequent amendments or under the provisions of 19-20-406;

(c) any out-of-state employment service awarded by the retirement board
under the provisions of 19-20-402;

(d) any service awarded for employment while on leave under 19-20-403;

(e) any service in the military, red cross, or merchant marine awarded by the
retirement board under 19-20-404;

() any employment service awarded by the retirement board under the
provisions of 19-20-408;

(g) any service transferred after October 1, 1989, from the public employees’
retirement system under 19-20-409;

(h) any service awarded by the retirement board for extension service
employment under 19-20-410; and

(1) any service awarded for absence due-te because of employment-related
injury under 19-20-411; and

(j) any service awarded for service purchased under [section 7].

(8) The retirement board’s determination of creditable service under this
section is final and conclusive for the purposes of the retirement system unless,
at any time, the board discovers an error or fraud in the establishment of
creditable service, in which case the board shall redetermine the creditable
service.

(4) For a member completing only part-time service during the qualifying
period, the first full year’s teaching salary used to calculate the cost to purchase
creditable service is the salary that ke the member would have earned if his the
member’s first year part-time salary had been full-time.”

Section 5. Section 19-20-407, MCA, is amended to read:
“19-20-407. No duplication of credit for same period of service. A
member may not receive duplicate credit for the same period of service. A retiree

returning to active service may not be granted creditable service for the same
period of time that the retiree was receiving a retirement benefit.”
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Section 6. Section 19-20-415, MCA, is amended to read:

“19-20-415. Procedure for purchase of service credit and pick up. (1)
A member who wishes to redeposit, pursuant to 19-26-6062(3) [section 9],
amounts previously withdrawn or who is eligible to purchase service credit
pursuant to this part shall make the following series of elections to accomplish
the redeposit or purchase:

(a) The member may elect a lump-sum payment, a series of installment
payments, or a combination of lump-sum payments and installment payments.

(b) If a series of installment payments is elected by the member, the member
may elect to pay the installments directly to the board or to have the
installments paid by payroll deduction or the member may select a combination
of both.

(c) With respect to installments payable by payroll deduction, if the
member’s employer has adopted the resolution described in subsection (2), the
member shall complete the irrevocable written application to purchase service
provided for in subsection (4). If the member’s employer has not adopted the
resolution, the member may elect only a revocable written application to
purchase service.

(2) An employer may adopt a resolution to pick up and pay the member’s
elective contributions made pursuant to a binding, irrevocable written
application. The contributions picked up by the employer must be payable from
the same source as is used to pay compensation to the member. The resolution
must contain the following statements:

(a) that the member contributions, even though designated as member
contributions for state law purposes, are being paid by the employer in lieu of
the contributions by the member; and

(b) that the member may not choose to receive the contributed amounts
directly instead of having them paid by the employer to the system.

(3) (a) With respect to any member’s elective contributions, the effective date
of the employer pickup is the later of:

(1) the adoption of the employer’s resolution; or

(i1) the date that the irrevocable written application is signed by both the
member and the member’s employer.

(b) The pickup does not apply to a contribution made before the effective date
of the employer’s resolution. A written application to purchase additional
service that is in effect on the effective date of the employer’s resolution is void,
and the provisions of subsection (1) apply.

(4) The irrevocable written application to purchase service must be signed
by the member and the member’s employer and filed with the board. Subject to
any maximum amounts or duration established by state or federal law, the
irrevocable written application must specify:

(a) the amount of the deduction;
(b) the number of installments;

(c) the number of years and type of service that the member is purchasing;
and

(d) that the contributions being picked up, although designated as member
contributions, are being paid by the employer directly to the board in lieu of
contributions by the member.
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(5) The minimum duration of the installments required by subsection (4)(b)
is 3 months, and the maximum duration is 5 years. The maximum number of
years that may be purchased may not exceed the total number of years that the
member is eligible to purchase.

(6) The irrevocable written application does not give the member the option
of receiving the deduction amounts directly instead of having them paid by the
employer to the system. A member may not prepay any amounts under a
binding, irrevocable written application.

(7) If a member terminates or dies prior to completion of the installment
payments, the binding, irrevocable written application expires and the board
shall prorate the service credit purchased based upon the amount paid as of the
date of termination or death. In the case of a termination, the member may
make a lump-sum contribution for the balance of the service subject to the
limitations of section 415 of the Internal Revenue Code. In the case of the
member’s death, the payment to purchase service may be made from the
member’s estate subject to the limitations of section 415 of the Internal Revenue
Code.”

Section 7. Creditable service for employment under optional
retirement program. (1) (a) A member who has at least 5 years of membership
service, who has completed 1 full year of active membership subsequent to the
member’s participation in the optional retirement program pursuant to
19-21-201, and who contributes to the retirement system as provided in
subsection (2) may receive up to 5 years of creditable service in the retirement
system for service covered under the optional retirement program.

(b) Employment to be credited must be of an instructional nature, as an
administrative officer, or as a member of the scientific staff with an individual
contract under the authority of the board of regents.

(c) Members may not receive credit for service as a student employed by the
institution.

(2) For each year of service to be credited under this section, the member
shall contribute the actuarial cost of the service based on the most recent
valuation of the system.

(3) The contributions and interest may be made in lump-sum payment or in
installments as agreed between the person and the retirement board.

(4) The provisions of 19-20-405 apply to creditable service purchased under
this section.

Section 8. Section 19-20-602, MCA, is amended to read:

“19-20-602. Annuity savings fund — member’s contribution. (1) The
annuity savings fund is a fund in which the contributions for the members to
provide for their retirement allowance or benefits must be accumulated in
individual accounts for each member. The normal contribution of each member
is 7.15% of the member’s earned compensation.

(2) Contributions to and payments from the annuity savings fund must be
made in the following manner:

(a) Each employer, pursuant to section 414(h)(2) of the Internal Revenue
Code:

(1) shall pick up and pay the contributions that would be payable by the
member under this subsection (2) for service rendered after June 30, 1985;
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(i1) shall pick up and pay the contributions that would be paid in the manner
provided in 19-20-716; and

(i11)) may pick up and pay the contributions that would be payable by the
member pursuant to 19-20-415.

(b) The member’s contributions picked up by the employer must be
designated for all purposes of the retirement system as the member’s
contributions, except for the determination of a tax upon a distribution from the
retirement system. These contributions must become part of the member’s
accumulated contributions but must be accounted for separately from those
previously accumulated.

(c) The member’s contributions picked up by the employer must be payable
from the same source as is used to pay compensation to the member and must be
included in the member’s earned compensation as defined in 19-20-101. The
employer shall deduct from the member’s compensation an amount equal to the
amount of the member’s contributions picked up by the employer and remit the
total of the contributions to the retirement board.

(d) The deductions must be made notwithstanding that the minimum
compensation provided by law for a member may be reduced by the deductions.
Each member is considered to consent to the deductions prescribed by this
section, and payment of salary or compensation less the deductions is a complete
discharge of all claims for the services rendered by the member during the
period covered by the payment, except as to the benefits provided by the
retirement system.

4)(3) The accumulated contributions of a member withdrawn by the
member or paid to the member’s estate or to the member’s designated
beneficiary in event of the member’s death must be paid from the annuity
savings fund. Upon the retirement of a member, the member’s accumulated
contributions must be transferred from the annuity savings fund to the pension
accumulation fund.”

Section 9. Redeposit of contributions previously withdrawn. In
addition to the normal contributions required under 19-20-602, subject to the
approval of the retirement board, and to the extent permitted by section
415(k)(3) of the Internal Revenue Code, a member may redeposit in the annuity
savings fund, by a single payment or by an increased rate of contribution, an
amount equal to the accumulated contributions that the member has previously
withdrawn, plus interest in the amount that the contributions would have
earned had the contributions not been withdrawn. The redeposit must be made
in accordance with 19-20-415.

Section 10. Section 19-20-716, MCA, is amended to read:

“19-20-716. Termination pay. (1) If a member terminates and receives
termination pay at the time of retirement, the member shall select, subject to
subseetion subsections (4) and (5), by signing a binding, irrevocable written
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election at least 90 days before the member’s termination date, one of the
following options:

(a) Option 1—The member may use the total termination pay in the
calculation of the member’s average final compensation. The member and the
employer shall pay contributions to the retirement system as determined by the
board to adequately compensate the system for the additional retirement
benefit. The contributions must be made at the time of termination.

(b) Option 2—The member may use a yearly amount of the total termination
pay added to each of the 3 consecutive years’ salary used in the calculation of the
member’s average final compensation. To determine the amount of termination
pay used in the calculation of average final compensation, termination pay must
be divided by the total number of years of creditable service to determine a
yearly amount. The member and the employer shall pay contributions on the
termination pay according to the rates provided for in 19-20-602 and
19-20-605(1). The contributions must be made at the time of termination.

(¢) Option 3—The member may exclude the termination pay from the
average final compensation. A contribution is not required of either the member
or the employer.

(2) A binding, irrevocable written election required by this section must be
signed by both the member and the employer at least 90 days prior to the
member’s termination date and must contain statements with regard to the
contributions required to be made by the member under subsections (1)(a) and
(1)(b) that:

(a) the contributions being picked up, although designated as member
contributions, are being paid by the employer directly to the system in lieu of
contributions by the member and that the picked up contributions are paid from
the same source as compensation is paid;

(b) the member may not choose to directly receive the amounts deducted
from the member’s termination pay instead of having them paid by the employer
to the system,;

(c) the member may not prepay any portion of the contributions; and

(d) the effective date of the pickup is the date that the irrevocable written
election is signed by both the member and employer. The effective date must be
at least 90 days prior to the date of the member’s termination. The pickup does
not apply to a contribution made before the effective date of the pickup.

(8) Pursuant to subsection (2), contributions required under subsection
(1)(a) or (1)(b) must be:

(a) deducted from the portion of termination pay that:

(1) constitutes wages for the purposes of section 3121 of the Internal Revenue
Code, determined without regard to the wage base limitation; and

(i1) can be included in the member’s gross income for federal tax purposes;
and

(b) picked up by the employer, except as provided in subsections (4) and (5).

(4) A member’s contributions greater than the total amount of the member’s
termination pay may not be picked up by the employer and are subject to the
limitations of section 415 of the Internal Revenue Code.

“(5) If a member and the member’s employer fail to sign the written
election within the time period required in subsection (1) er-if-the-member’s
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e sres 5 ota RS pey, the member
may contribute for the purposes specified in subsections (1)(a) and (1)(b) on all or
any part of the termination pay received. A contribution made pursuant to this
subsection eannet may not be picked up by the employer and is subject to the
limitations of section 415 of the Internal Revenue Code.”

Section 11. Section 19-20-718, MCA, is amended to read:

“19-20-718. Effeetive—on—oeceurrenece—ofeontingeney) Maximum
contribution limitation. (1) Notwithstanding any other provision of law to
the contrary, the board may modify a request by a participant to make a
contribution to the system required under part 4 or 6 of this chapter that would
exceed the limits in section 415(c) or 415(n) of the Internal Revenue Code by
using the following methods:

(a) The board may establish a periodic payment plan in order to avoid a
contribution in excess of the limits of section 415(c) or 415(n) of the Internal
Revenue Code.

(b) If the board’s option in subsection (1)(a) will not avoid a contribution in
excess of the limits in section 415(c) of the Internal Revenue Code, the board
may direct the excess contribution to the qualified governmental excess benefit
arrangement pursuant to section 415(m) of the Internal Revenue Code if a
qualified governmental excess benefit arrangement has been established
pursuant to 19-20-212.

(2) If the board’s options in subsections (1)(a) and (1)(b) will not avoid a
contribution in excess of the limits of section 415(c) of the Internal Revenue
Code, the board shall reduce or refuse the contribution.

(38) The board shall use the provisions of section 415(n) of the Internal
Revenue Code, as the provisions apply to a government plan, to facilitate
member’s service purchases. An eligible participant in a retirement plan, as
defined by section 1526 of the Taxpayer Relief Act of 1997, 26 U.S.C. 415, may
purchase service credit without regard to the limitations of section 415(c)(1) of
the Internal Revenue Code under the Montana statutes in effect on August 5,
1997.

(4) For the purpose of calculating the maximum contribution under section
415 of the Internal Revenue Code, the definitions of “compensation”, “wages”,
and “salary” include the amount of any elective deferral, as defined in section
402(g) of the Internal Revenue Code, or any contribution that is contributed or
deferred by the employer at the election of the member and that is not includable
in the gross income of the member by reason of section 125, 132(f), 403(b), or 457
of the Internal Revenue Code. Any changes in the maximum limits under
section 415 of the Internal Revenue Code must be applied prospectively.”

Section 12. Section 19-20-802, MCA, is amended to read:

“19-20-802. Early retirement. (1) A member who is not eligible for service
retirement but who has at least 5 years of creditable service and who has
attained the age of 50 may retire from service and be eligible for an early
retirement allowance if the member files with the retirement board the
member’s written application.

(2) The early retirement allowance must be determined as prescribed in
19-20-804(1) and section 5, Chapter 549, Laws of 1981, with the exception that
the allowance will be reduced as follows:
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(a) by 1/2 of 1% multiplied by the number of months up to a maximum of 60
months by which the retirement date precedes the date on which the member
would have retired had the member attained 60 years of age or had the member
completed 25 years of creditable service; and

(b) by 3/10 of 1% multiplied by the number of months in excess of the 60
months in subsection (2)(a) but not to exceed 60 additional months that the
retirement date precedes the date on which the member would have retired had
the member attained 60 years of age or had the member completed 25 years of
creditable service.”

Section 13. Section 19-20-804, MCA, is amended to read:

“19-20-804. (Temporary) Allowance for service retirement. (5 Except
as provided in 19-20-806, upon termination, a member who has attained normal
retirement age must receive a retirement allowance equal to one-sixtieth of the
member’s average final compensation, as limited by 19-20-715, multiplied by
the sum of the number of years of creditable service and service transferred
under 19-20-409.
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terminated: (Terminates July 1, 2006—sec. 6, Ch. 120, L. 2003.)
19-20-804. (Effective July 1, 2006) Allowance for service retirement.
8 Upon termination, a member who has attained normal retirement age must
receive a retirement allowance equal to one-sixtieth of the member’s average
final compensation, as limited by 19-20-715, multiplied by the sum of the
number of years of creditable service and service transferred under 19-20-409.
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Section 14. Postretirement employment limitations — cancellation
and recalculation of benefits. (1) Except as otherwise provided in this
section, a retired member may be employed part-time by a school district, state
agency, or unit of the university system in a position eligible to participate in the
retirement system and may earn, without an adjustment of retirement benefits,
an amount not to exceed the greater of:

(a) one-third of the sum of the member’s average final compensation; or

(b) one-third of the median of the average final compensation for members
retired during the preceding fiscal year as determined by the retirement board.

(2) On July 1 of each year following the member’s retirement effective date,
the maximum that a retired member may earn under subsection (1)(a) is
increased by an amount equal to the consumer price index increase for urban
wage earners compiled by the bureau of labor statistics of the United States
department of labor or its successor agency in the preceding calendar year.

(3) Except as provided in subsection (5), the retirement benefit of a retired
member:

(a) employed in a part-time position or earning more than allowed by
subsections (1) and (2) must be temporarily reduced by $1 for each dollar earned
over the maximum allowed. Monthly benefits must be reduced beginning as
soon as practical after the excess earnings have been reported to the retirement
system by the employer. The retirement benefit must be canceled if the retired
member’s earnings over the maximum allowed exceed the gross monthly benefit
amount.

(b) employed in a full-time position must be canceled beginning in the month
in which the retired member returns to full-time employment.

(4) Upon termination and retirement subsequent to a cancellation of
benefits pursuant to subsection (3), the retirement benefit of a member:

(a) who was reemployed and earned less than 1 year of creditable service
must be reinstated beginning either the first of the month following termination
or on July 1 following the date on which the retired member was reemployed,
whichever is later. The reinstated retirement benefit is the amount and option
that the retired member would have been entitled to receive had the retired
member not returned to employment.

(b) who was reemployed and earned at least 1 year of creditable service must
be recalculated under 19-20-804, if the member has attained normal retirement
age, or under 19-20-802, if the member has not attained normal retirement age
but is eligible for early retirement. The recalculated benefit is based on the
service credit accumulated at the time of the member’s previous retirement,
plus any service credit accumulated subsequent to reemployment. The
recalculated normal form benefit amount must be increased by the amount of
any benefit enhancement received pursuant to 19-20-719 that the retired
member was receiving when the member’s benefits were canceled.
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(5) If an early-retired member under 19-20-802 is reemployed with the same
employer within 30 days from the member’s effective date of retirement or if the
early-retired member is guaranteed reemployment with the same employer, the
member must be considered to have continued in the status of an active member
and not to have separated from service. Any retirement allowance payments
received by the member must be repaid to the system, together with interest, at
the actuarially assumed rate, and the retirement allowance must be canceled.

Section 15. Section 19-20-806, MCA, is amended to read:

“19-20-806. (Temporary) Reemployment of certain retired teachers,
specialists, or administrators — limitations — employer defined. (1)
Subject to the provisions of this section:

(a) a teacher, specialist, or administrator who has been receiving a
retirement allowance, except a disability retirement allowance pursuant to part
9 of this chapter, for at least 12 months may be employed on a part-time or
full-time basis by an employer without the loss or interruption of any payments
of retirement benefits if:

(1) the member holds a valid certificate under the provisions of 20-4-106; and

(i1) the employer provides evidence to the office of public instruction each
year that the employer has been unable to fill the position because the employer
has received no applications for the open position or has not received an
acceptance to an offer to fill the position from a nonretired teacher, specialist, or
administrator;

(b) an employer shall by the 15th day of each month report to the office of
public instruction and to the teachers’ retirement system the name, social
security number, and gross earnings of each teacher, specialist, or
administrator employed in the preceding month under the provisions of this
section;

(c) a retired member reemployed under this section is ineligible for active
membership under 19-20-302; and

(d) the office of public instruction and the teachers’ retirement system shall
report to the appropriate committee in the 2007 legislative session regarding
the implementation and results of this section.

(2) A retiree reemployed pursuant to this section must be considered an
active member for the purposes of calculating retirement system contributions
required under 19-20-604 and 19-20-605.

(8) A retiree reemployed pursuant to this section is exempt from the

earnings and employment limits provided in +9-26-804(2)threoush{5) [section
14].

(4) If reemployed in a position covered by a collective bargaining agreement
pursuant to Title 39, chapter 31, the retiree is subject to all terms and conditions
of the agreement and is entitled to all benefits and protections provided by the
agreement.

(5) The board may adopt rules to implement this section.

(6) As used in this section, “employer” means a public school district, as
defined in 20-6-101 and 20-6-701, youth correctional facilities, special education
cooperatives, and the Montana school for the deaf and blind. (Terminates July 1,
2006—sec. 6, Ch. 120, L. 2003.)”

Section 16. Section 19-20-1001, MCA, is amended to read:
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“19-20-1001. Allowances for death of member. (1) If a member dies
before retirement, the member’s accumulated contributions must be paid to the
member’s estate or to the beneficiary that the member nominated by a written
application in a manner prescribed by the board and filed with the retirement
board prior to the member’s death.

(2) (a) In lieu of benefits provided for in subsection (1), if the deceased
member qualified by reason of service for a retirement benefit, the nominated
beneficiary may elect to receive a retirement allowance. The retirement
allowance must be determined as prescribed in 19-20-804(1) and section 5,
Chapter 549, Laws of 1981, in the same manner as if the member elected option
A provided for in 19-20-702(2)(a).

(b) The effective date of the retirement allowance provided for in subsection
(2)(a) is the earlier of:

(1) the first of the month following the date of death; or

(ii) the effective date of the member’s retirement, as acknowledged in writing
by the retirement system before the member’s death.

(¢) In the event that payments made to the beneficiary do not equal the
amount of the member’s accumulated contributions before the member’s death,
the difference between the total retirement allowance payments made and the
amount of the accumulated contributions at the time of the member’s death
must be paid to the beneficiary’s estate.

(3) Ifthe deceased member had 5 or more years of creditable service and was
an active member in the state of Montana within 1 year before the member’s
death, a lump-sum death benefit of $500 is payable to the member’s designated
beneficiary.

(4) If a deceased member had 5 or more years of creditable service and was
an active member in the state of Montana within 1 year prior to the member’s
death, the sum of $200 a month must be paid to each minor child of the deceased
member until the child reaches 18 years of age.

(5) If the member nominated more than one beneficiary to receive payment
of a benefit provided by this section upon the member’s death, then:

(a) each beneficiary is entitled to share in that benefit; and

(b) if a beneficiary predeceases the member, the benefit must be divided
among the surviving beneficiaries.”

Section 17. Section 29, Chapter 111, Laws of 1999, is amended to read:

“Section 29. Effective date dates — contingent effective dates date.
(1) Except as provided in subsections (2) and (3), [this act] is effective July 1,
1999.

(2) The provisionsin [sections 4 and 19], providing for the creation and use of
an excess benefit arrangement, are effective

(38) The provisions in [sections 9, 13, and 18], providing for the making of
contributions required to purchase service or for purposes of termination pay by
employer pick up, are effective on the later of July 1, 1999, or the date that the
internal revenue service determines in a private letter ruling that the creation
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and use of the employer pick up method of making contributions provided in
those sections comply with the requirements of the Internal Revenue Code
regarding a qualified retirement plan.”

Section 18. Codification instruction. (1) [Sections 7 and 9] are intended
to be codified as an integral part of Title 19, chapter 20, part 4, and the
provisions of Title 19, chapter 20, part 4, apply to [sections 7 and 9].

(2) [Section 14] is intended to be codified as an integral part of Title 19,
chapter 20, part 7, and the provisions of Title 19, chapter 20, part 7, apply to
[section 14].

Section 19. Effective date. [This act] is effective on passage and approval.

Section 20. Retroactive applicability. [Section 14(4)(b)] applies
retroactively, within the meaning of 1-2-109, to benefits recalculated on and
after July 1, 2002.

Approved April 21, 2005

CHAPTER NO. 321
[HB 109]

AN ACT TRANSFERRING RESPONSIBILITY FOR THE MAINTENANCE
OF THE CAPITOL COMPLEX GROUNDS FROM THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS TO THE DEPARTMENT OF
ADMINISTRATION; AMENDING SECTIONS 2-17-803, 2-17-804, 2-17-805,
2-17-811, 2-17-812, AND 2-17-817, MCA; AND PROVIDING AN EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 2-17-803, MCA, is amended to read:

“2-17-803. Capitol complex advisory council established —
membership — staff services — compensation. (1) There is a capitol
complex advisory council.

(2) The council consists of nine members as follows:

(a) two members of the house of representatives appointed by the speaker on
a bipartisan basis;

(b) two members of the senate appointed by the committee on committees on
a bipartisan basis;

(c) a public representative appointed by the governor; and

(d) the director or the director’s designee of each of the following agencies:
(1) the Montana historical society established in 22-3-101;

(i1) the Montana arts council established in 2-15-1513;

(iii) the department of administration established in 2-15-1001; and

(iv) the department of fish, wildlife, and parks established in 2-15-3401.

(8) The council shall select a presiding officer, who may call meetings to
conduct council business. The departments department of administration and
fish-wildlifeand-parks shall provide staff services to the council and-share-the

bl wit] =) ons.
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(4) (a) The council member appointed under subsection (2)(c) is entitled to
compensation not to exceed the daily allowance provided for in 5-2-301(3) for
compensation of legislators for each day in which the member is actually and
necessarily engaged in performing council duties and to travel expense
reimbursement as provided in 2-18-501 through 2-18-503.

(b) A council member designated under subsection (2)(d) is not entitled to
compensation for services as a member of the council.

(c) A council member appointed under subsection (2)(a) or (2)(b) is entitled to
compensation and expenses as provided in 5-2-302.”

Section 2. Section 2-17-804, MCA, is amended to read:

“2-17-804. Council duties and responsibilities. (1) The council shall:

(a) adopt an art and memorial plan for the placement of art and memorials in
the capitol complex and on the capitol complex grounds;

(b) review proposals for long-term displays of up to 50 years, subject to
renewal, in the capitol complex and on the capitol complex grounds and for the
naming of state buildings, spaces, and rooms in the capitol complex;

(c) advise the legislature on the placement of busts, statues, memorials,
monuments, or art displays of a long-term nature in public areas of the capitol
complex and on the capitol complex grounds, including the executive residence
and the original governor’s mansion; and

(d) advise the department of administration on interior decoration of the
capitol;-and

i —weildlife; , grounds
maintenance, and grounds displays.

(2) In advising the legislature on long-term displays, the council shall
consider whether the bust, statue, memorial, monument, or art display:

(a) reasonably fits the long-range master plan for the capitol and adjacent
grounds developed under 2-17-805;

(b) adversely alters the appearance of the capitol complex;
(c) unreasonably affects foot traffic on the capitol complex;

(d) adversely impacts existing maintenance programs or the utility
infrastructure;

(e) recognizes a person or event of statewide significance and relevance;

(0 has artistic merit in its design and construction;

(g) will be safely and aesthetically suited to its the installation site; and

(h) has adequate funding for design, installation, and maintenance.

(3) By November 15 of each year preceding a legislative session, the council
shall report to the legislature on requests that it the council has reviewed for
naming buildings, spaces, and rooms and for placing items in the capitol
complex or on the capitol complex grounds. The report must include a
recommendation to the legislature on whether reviewed requests meet the

criteria established by this part. If a request meets the criteria, the council shall
recommend a timeframe during which the project should be authorized.”

Section 3. Section 2-17-805, MCA, is amended to read:

“2-17-805. Function of department of administration — capitol area
master plan — advice of capitol complex advisory council and
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legislative council. (1) With advice from the council, the departments
department of administration and-fish,-wildlife;-and-parks shall establish and
maintain a long-range master plan for the orderly development of the capitol
complex. The long-range master plan must be developed and maintained, with
consideration given to the following factors:

(a) the needs of the state relative to the location and design of buildings to be
constructed, purchase of land, parking facilities, traffic management, and
landscaping;

(b) the ordinances, plans, requirements, and proposed improvements of the
city of Helena and Lewis and Clark County, based, without limitation, upon
zoning regulations, population trends, and plans for rapid transit development;
and

(c) any other factors that bear upon the orderly, integrated, and cooperative
development of the state, the city of Helena, Lewis and Clark County, and state
property in the capitol complex.

(2) The legislative council shall consult with and advise the department of
administration concerning the assignment of space in the capitol.

(3) The Montana historical society shall protect and preserve all publicly
held, permanent artwork in the capitol complex and request funding for periodic
inspection, maintenance, and repair of the artwork from the trust fund
established in 15-35-108 for protection of works of art in the state capitol and
other cultural and aesthetic projects.

(4) The legislative council shall serve as a long-range building committee to
recommend to the legislature and the department of administration
construction and remodeling priorities for the capitol.”

Section 4. Section 2-17-811, MCA, is amended to read:

“2-17-811. Custodial care of capitol buildings and grounds. (1) The
department of administration is custodian of all state property and grounds in
the state capitol area, which is the geographic area within a 10-mile radius of the
state capitol.

(2) Has-the-dutyof-the The department te shall supervise and direct the
work of caring for and maintaining buildings and equipment in the state capitol
area. The department shall provide or approve all custodial, maintenance, and
security work done on state-owned or leased buildings in the state capitol area.

(3) A state agency may not alter, improve, repair, or remodel a state building
in the state capitol area without the approval of the department.

(4) Histhedutyofthe The department effishwidliferand parks-te shall

maintain or approve the maintenance of the grounds in the state capitol area.’
Section 5. Section 2-17-812, MCA, is amended to read:

“2-17-812. Inventory of improvements. (1) The department of fish;
widlife—and—parks administration shall maintain an inventory of
commemorative displays, statues, artwork, plaques, and other improvements
upon the grounds of the capitol complex, including the executive residence and
the original governor’s mansion.

(2) The Montana historical society shall maintain an inventory of all
publicly held commemorative displays, statues, artwork, and plaques in the
capitol complex.
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(3) Beth-ageneies Each agency shall make their-inventories the agency’s
inventory available to the council.”

Section 6. Section 2-17-817, MCA, is amended to read:

“2-17-817. Highway patrol officers’ memorial. (1) The department of
administration shall set aside on the capitol grounds an area on the nerth west
side of the capitol for a memorial to Montana’s slain highway patrol officers. The
area must be agreed upon between the Montana highway patrol and the
department effish,-wildlife -and parks of administration and must maintain the
historical design integrity of the block on which the capitol is located, also
known as capitol square.

(2) The memorial must be constructed to consider long-term maintenance
efficiency and must be paid for by private donations. The memorial must be
maintained with the assistance of private donations as part of the capitol
grounds maintenance program provided in 2-17-811.”

Section 7. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 322
[HB 119]

AN ACT MAKING PERMANENT THE CRITERIA FOR THE USE OF
MOTORBOAT ACCOUNT FUNDS FOR BOATING FACILITIES,
INCLUDING THE USE OF FUNDS TO MATCH FEDERAL FUNDS
PURSUANT TO RECOMMENDATIONS OF THE BOATING ADVISORY
COUNCIL; MAKING PERMANENT THE AUTHORITY OF THE
DEPARTMENT OF FISH, WILDLIFE, AND PARKS TO CONTRACT WITH
COUNTIES TO ADMINISTER DESIGNATED PARTS OF THE STATE
RECREATIONAL BOATING SAFETY PROGRAM; MAKING PERMANENT
THE BOATING ADVISORY COUNCIL; MAKING PERMANENT THE
AMOUNT OF THE FINE FOR FAILURE TO PAY THE BOAT FEE IN LIEU
OF TAX AT FOUR TIMES THE FEE DUE; REPEALING SECTION 6,
CHAPTER 511, LAWS OF 1993, SECTIONS 9 AND 10, CHAPTER 476, LAWS
OF 1995, AND SECTIONS 2, 3, AND 4, CHAPTER 95, LAWS OF 2001; AND
PROVIDING A DELAYED EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Repealer. Section 6, Chapter 511, Laws of 1993, sections 9 and
10, Chapter 476, Laws of 1995, and sections 2, 3, and 4, Chapter 95, Laws of
2001, are repealed.

Section 2. Effective date. [This act] is effective June 28, 2006.
Approved April 21, 2005

CHAPTER NO. 323

[HB 142]

AN ACT REVISING LAWS RELATING TO STATE FINANCE OF LOCAL
WATER AND SEWER PROJECTS; AUTHORIZING THE ISSUANCE OF
GRANT OR REVENUE ANTICIPATION NOTES BY THE BOARD OF
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EXAMINERS; AUTHORIZING FORGIVENESS OF CERTAIN LOANS TO
DISADVANTAGED COMMUNITIES UNDER THE DRINKING WATER
STATE REVOLVING FUND PROGRAM; AUTHORIZING ADDITIONAL
USES OF THE PROCEEDS OF STATE GENERAL OBLIGATION BONDS;
AUTHORIZING STATE DEBT; AMENDING SECTIONS 17-5-805, 75-5-1122,
75-6-226, AND 75-6-227, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-5-805, MCA, is amended to read:

“17-5-805. Bond, grant, or revenue anticipation notes — when issued
— payment of principal and interest. (1) When the board has been
authorized to issue and sell bonds under this part, it may, pending the issuance
of the bonds, issue in the name of the state temporary notes in anticipation of:

(a) the money to be derived from the sale of the bonds;

(b) the money to be received from the federal government for the program for
which bonds may be issued, or

(c) other money to be received as revenue for the specified program.

(2) 'The notes must be designated as “bond anticipation notes”, “grant
anticipation notes”, or “revenue anticipation notes”. The proceeds of the sale of
the beﬂd—&ﬁb}efp&b}eﬁ notes may be used only for the purposes for which the
proceeds of the bonds, grants, or revenue could be used, including costs of
issuance. If, prior to the issuance of the bonds or receipt of the proceeds of the
grants or revenue, it becomes necessary to pay or redeem outstanding notes,
additional beﬂd—&nﬂe&p&ﬁeﬁ notes may be issued to redeem the outstandmg
notes. No renewal of any note may be issued after the sale of bonds or receipt of
the proceeds of the grants or revenue in anticipation of which the original notes
were issued.

@-)(3) Bond grant, or revenue anticipation notes er—ether—short-term

maturing not more than +sear 2 years after the date

of issue may be issued from time to time as the proceeds thereef are needed.

Sueh The notes must be authorized by the board and must have sueh terms and

details as that may be provided by resolution of the board. However, each
resolution of the board authorizing notes must:

(a) describe the need for the proceeds of the notes to be issued; and
(b) specify:

(1) the principal amount of the notes or maximum principal amount of the
notes that may be outstanding at any one time;

(i1) the rate or rates of interest, the maximum rate of interest, or the interest
rate formula (to be determined in the manner specified in the resolution
authorizing the notes) to be incurred through the issuance of sueh the notes; and

(iii) the maturity date or maximum maturity date of the notes.

3)(4) Subject to the limitations contained in this section and the standards
and limitations prescribed in the authorizing resolution, the board in its
discretion may provide for the notes described in subsection €2) (3) to be issued
and sold, in whole or in part, from time to time, and may delegate to the state
treasurer the power to determine the time or times of sale, the manner of sale,
the amounts, the maturities, the rate or rates of interest, and steh other terms
and details of the notes as that may be considered appropriate by the board; or
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the state treasurer in the event of steh a delegation. The board in its discretion,
but subject to the limitations contained in this section, may also provide in the
resolution authorizing the issuance of notes for:

(a) the employment of one or more persons or firms to assist the board in the
sale of the notes;

(b) the appointment of one or more banks or trust companies, either in or
outside of the state, as depository for safekeeping and as agent for the delivery
and payment of the notes;

(c) the refunding of the notes, from time to time, without further action by
the board, unless anduntil the board revokes sueh the authority to refund; and

(d) such other terms and conditions &s that the board may consider
appropriate.

4)(5) In connection with the issuance and sale of notes as provided in this
section, the board may arrange for lines of credit with any bank, firm, or person
for the purpose of providing an additional source of repayment for notes issued
pursuant to this section. Amounts drawn on sueh lines of credit may be
evidenced by negotiable or nonnegotiable notes or other evidences of
indebtedness, containing sueh terms and conditions as that the board may
authorize in the resolution approving them.”

Section 2. Section 75-5-1122, MCA, is amended to read:

“75-5-1122. Creation of debt. The legislature, through the enactment of
this law by a two-thirds vote of the members of each house, authorizes the
creation of state debt in an amount not to exceed $40 million &nd—t—he—tssu&ﬂee
and—sale in principal amount of general obligation bonds in—this—ameunt
outstanding from time to time for the purpose of:

(1) providing the state’s share of the program, and
(2) funding portions of loans on an interim basis pending receipt of:

(a) grant payments from the environmental protection agency for which
federal legislation appropriating the proceeds of the grants has been enacted, or

(b) other revenue for the program.”
Section 3. Section 75-6-226, MCA, is amended to read:

“75-6-226. Loan subsidy for disadvantaged communities. (1)
Notwithstanding any other provision in this part, if the program makes a loan
pursuant to 75-6-221(1) to a disadvantaged community or to a community that
the department expects to become a disadvantaged community as a result of a
proposed project, the department may provide additional subsidization in the
form of a reduced interest rate, the forgiveness of principal, or a combination of
both.

(2) The total annual amount of loan subsidies made by the department
pursuant to subsection (1) may not exceed 30% of the capitalization grant
received by the department for each fiscal year.”

Section 4. Section 75-6-227, MCA, is amended to read:

“75-6-227. Creation of debt. The legislature through enactment of this
section, authorizes the creation of state debt in an amount not to exceed $30
million and-autherizes-the-issuanee-and-sale in principal amount of general
obligation bonds inthis-ameunt outstanding from time to time for the purpose of:

(1) providing the state’s share of the drinking water program; and
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(2) funding portions of loans on an interim basis pending receipt of:

(a) grant payments from the environmental protection agency for which
federal legislation appropriating the proceeds of the grants has been enacted, or

(b) other revenue for the program.”

Section 5. Two-thirds vote required. Because [sections 2 and 4]
authorize additional uses of proceeds of state debt and an increase in the
amount of state debt, Article VIII, section 8, of the Montana constitution
requires a vote of two-thirds of the members of each house of the legislature for
passage.

Section 6. Coordination instruction. If both Senate Bill No. 58 and [this
act] are passed and approved, then the first sentence of subsection (3) of
17-5-805 in [this act] must read:

“(3) Bond, grant, or revenue anticipation notes maturing not more than 3
years after the date of issue may be issued from time to time as the proceeds are
needed.”

Section 7. Effective date. [This act] is effective on passage and approval.
Approved April 21, 2005

CHAPTER NO. 324

[HB 169]

AN ACT REVISING THE LAWS RELATING TO THE ENFORCEMENT OF
THE TOBACCO MASTER SETTLEMENT AGREEMENT; CLARIFYING THE
APPLICATION OF THE TOBACCO RESERVE FUND LAWS TO
ROLL-YOUR-OWN TOBACCO; REQUIRING A TOBACCO PRODUCT
MANUFACTURER WHO WISHES TO HAVE PRODUCTS LISTED ON THE
ATTORNEY GENERAL’S DIRECTORY OF PRODUCTS PERMISSIBLE FOR
SALE IN MONTANA TO DEMONSTRATE COMPLIANCE WITH THE LAW;
ALLOWING THE ATTORNEY GENERAL TO REQUEST THE
DEPARTMENT OF JUSTICE TO PROCEED JUDICIALLY TO SEEK
REVOCATION OF A NONCOMPLIANT WHOLESALER’S LICENSE;
CLARIFYING THE CALCULATION OF ATTORNEY FEES, COSTS, AND
PENALTIES RECOVERED IN ENFORCEMENT ACTIONS; REVISING AND
EXTENDING RULEMAKING AUTHORITY; REVISING STATUTORY
APPROPRIATIONS; AMENDING SECTIONS 16-11-402, 16-11-404,
16-11-502, 16-11-503, 16-11-507, 16-11-509, 16-11-511, AND 17-7-502, MCA;
AND PROVIDING EFFECTIVE DATES AND A CONTINGENT VOIDNESS
PROVISION.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 16-11-402, MCA, is amended to read:

“16-11-402. Definitions. (1) “Adjusted for inflation” means increased in
accordance with the formula for inflation adjustment set forth in Exhibit C to
the Master Settlement Agreement.

(2) “Affiliate” means a person who directly or indirectly owns or controls, is
owned or controlled by, or is under common ownership or control with, another

person. Solely for purposes of this definition, the terms “owns,” “is owned” and
“ownership” mean ownership of an equity interest, or the equivalent thereof, of
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ten percent or more, and the term “person” means an individual, partnership,
committee, association, corporation or any other organization or group of
persons.

(3) “Allocable share” means Allocable Share as that term is defined in the
Master Settlement Agreement.

(4) “Cigarette” means any product that contains nicotine, is intended to be
burned or heated under ordinary conditions of use, and consists of or contains (a)
any roll of tobacco wrapped in paper or in any substance not containing tobacco;
or (b) tobacco, in any form, that is functional in the product, which, because of its
appearance, the type of tobacco used in the filler, or its packaging and labeling,
is likely to be offered to, or purchased by, consumers as a cigarette; or (¢) any roll
of tobacco wrapped in any substance containing tobacco which, because of its
appearance, the type of tobacco used in the filler, or its packaging and labeling,
is likely to be offered to, or purchased by, consumers as a cigarette described in
clause (a) of this definition. The term “cigarette” includes “roll-your-own” (i.e.,
any tobacco which, because of its appearance, type, packaging, or labeling is
suitable for use and likely to be offered to, or purchased by, consumers as tobacco
for making cigarettes). For purposes of this definition of “cigarette,” 0.09 ounces
of “roll-your-own” tobacco shall constitute one individual “cigarette.”

(5) “Master Settlement Agreement” means the settlement agreement (and
related documents) entered into on November 23, 1998 by the State and leading
United States tobacco product manufacturers.

(6) “Qualified escrow fund” means an escrow arrangement with a federally
or State chartered financial institution having no affiliation with any tobacco
product manufacturer and having assets of at least $1,000,000,000 where such
arrangement requires that such financial institution hold the escrowed funds’
principal for the benefit of releasing parties and prohibits the tobacco product
manufacturer placing the funds into escrow from using, accessing or directing
the use of the funds’ principal except as consistent with 16-11-403(2) of this Act.

(7) “Released claims” means Released Claims as that term is defined in the
Master Settlement Agreement.

(8) “Releasing parties” means Releasing Parties as that term is defined in
the Master Settlement Agreement.

(9) “Tobacco Product Manufacturer” means an entity that after the date of
enactment of this Act directly (and not exclusively through any affiliate):

(a) manufactures cigarettes anywhere that such manufacturer intends to be
sold in the United States, including cigarettes intended to be sold in the United
States through an importer (except where such importer is an original
participating manufacturer (as that term is defined in the Master Settlement
Agreement) that will be responsible for the payments under the Master
Settlement Agreement with respect to such cigarettes as a result of the
provisions of subsections II(mm) of the Master Settlement Agreement and that
pays the taxes specified in subsection II(z) of the Master Settlement Agreement,
and provided that the manufacturer of such cigarettes does not market or
advertise such cigarettes in the United States);

(b) 1is the first purchaser anywhere for resale in the United States of
cigarettes manufactured anywhere that the manufacturer does not intend to be
sold in the United States; or

(c) becomes a successor of an entity described in paragraph (a) or (b). The
term “Tobacco Product Manufacturer” shall not include an affiliate of a tobacco
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product manufacturer unless such affiliate itself falls within any of paragraphs
(a) - (c) above.

(10) “Units sold” means the number of individual cigarettes sold in the State
by the applicable tobacco product manufacturer (whether directly or through a
distributor, retailer or similar intermediary or intermediaries) during the year
in question, as measured by excise taxes collected by the State on packs for
“roll-your-own” tobacco containers} i .
The department of revenue shall promulgate such regulations as are necessary
to ascertain the amount of State excise tax paid on the cigarettes of such tobacco
product manufacturer for each year.”

Section 2. Section 16-11-404, MCA, is amended to read:

“16-11-404. Attorney fees and costs. (1) In an action under
16-11-403(2)(c), the court, upon a finding that a tobacco product manufacturer
has failed to comply with its obligations under 16-11-403(1) or (2)(a), shall
award the attorney general the expenses incurred in investigating the claim,
the costs of suit, and reasonable attorney fees. In cases in which outside counsel
represents the attorney general, the attorney fees awarded must equal the
outside counsel charges reasonably incurred by the attorney general for
attorney fees and expenses in prosecuting the action. In all other cases, the
attorney fees must be calculated by reference to the hourly rate charged by the
agency legal services bureau for the provision of legal services to state agencies,
multiplied by the number of attorney hours devoted to the prosecution of the
action, plus the actual cost of any expenses reasonably incurred in the
prosecution of the action.

(2) Investigation expenses, attorney fees, and costs recovered under this
section are allocated to the department of justice for deposit in the attorney
general’s major litigation account and may be used by the attorney general for
any purpose for Wthh funds approprlated to that account may be used. The

d 0 ) d - (Certain provisions
V01d on occurrence of contmgency—sec 16 Ch 397 L. 2003.)”

Section 3. Section 16-11-502, MCA, is amended to read:

“16-11-502. Definitions. As used in this part, the following definitions
apply:

(1) “Brand family” means all styles of cigarettes sold under the same
trademark and differentiated from one another by means of additional
modifiers or descriptors, including but not limited to “menthol”, “lights”,
“kings”, and “100s”, and includes any use of a brand name (alone or in
conjunction with any other word), trademark, logo, symbol, motto, selling
message, recognizable pattern of colors, or any other indicia of product
identification identical or similar to or identifiable with a previously known
brand of cigarettes.

(2) “Cigarette” has the meaning provided in 16-11-402.
(8) “Department” means the department of revenue.

(4) “Master Settlement Agreement” has the meaning provided in 16-11-402.
(56) “Nonparticipating manufacturer” means any tobacco product
manufacturer that is not a participating manufacturer.

(6) “Participating manufacturer” has the meaning provided in section I1(jj)
of the Master Settlement Agreement defined in 16-11-402 and all amendments
thereto.
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(7) “Qualified escrow fund” has the meaning provided in 16-11-402.
(8) “Tobacco product manufacturer” has the meaning provided in 16-11-402.
(9) “Units sold” has the meaning provided in 16-11-402.

(10) “Wholesaler” means a person that is authorized to affix tax insignia to
packages or other containers of cigarettes under 16-11-113, erany a person that
is required to remit the tobacco tax imposed on cigarettes pursuant to 16-11-111,
or a person that is required to remit the tobacco tax imposed on other tobacco
products under 16-11-202. (Certain provisions void on occurrence of
contingency—sec. 16, Ch. 397, L. 2003.)”

Section 4. Section 16-11-503, MCA, is amended to read:

“16-11-503. Certifications. (1) Every tobacco product manufacturer
whose cigarettes are sold in this state, whether directly or through a wholesaler,
distributor, retailer, or similar intermediary or intermediaries, shall execute
and deliver, on a form prescribed by the attorney general, a certification to the
director of the department and the attorney general, no later than April 30 of
each year, certifying under penalty of perjury that, as of the date of the
certification, the tobacco product manufacturer either is a participating
manufacturer or is in full compliance with 16-11-403 parts 4 and 5 of this
chapter and any rules adopted pursuant to 16-11-511.

(2) A participating manufacturer shall include in its certification a list of its
brand families.

(3) (a) A nonparticipating manufacturer shall include in its certification a
list of all of its brand families, the number of units sold in the state during the
preceding calendar year for each brand family, and a list of all of its brand
families that have been sold in the state at any time during the current calendar
year.

(b) The certification must indicate by an asterisk any brand family sold in
the state during the preceding calendar year that is no longer being sold in the
state as of the date of the certification.

(¢c) The certification must identify by name and address any other
manufacturer of the brand families in the preceding or current calendar year.

(4) A tobacco product manufacturer shall update its list of brand families 30
calendar days prior to any addition to or modification of its brand families by
executing and delivering a supplemental certification to the attorney general
and the director of the department.

(5) A nonparticipating manufacturer shall further certify:

(a) that the nonparticipating manufacturer is registered to do business in
the state and has appointed an agent for service of process and has provided
notice as required by 16-11-506;

(b) that the nonparticipating manufacturer has:
(1) established and continues to maintain a qualified escrow fund; and

(i) executed a qualified escrow agreement that has been reviewed and
approved by the attorney general and that governs the qualified escrow fund;

(c) that the nonparticipating manufacturer is in full compliance with
16-11-403 and this section and any rules adopted pursuant to 16-11-403 and this
section;
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(d) (@) the name, address, and telephone number of the financial institution
where the nonparticipating manufacturer has established the qualified escrow
fund required by 16-11-403 and all rules adopted pursuant to 16-11-403;

(i1) the account number of the qualified escrow fund and any subaccount
number for the state of Montana;

(iii) the amount the nonparticipating manufacturer placed in the qualified
escrow fund for cigarettes sold in the state during the preceding calendar year,
the date and amount of each deposit, and any evidence or verification considered
necessary by the attorney general to confirm the provisions of this subsection

(5)(d)(iii); and

(iv) the amounts and dates of any withdrawal or transfer of funds that the
nonparticipating manufacturer made at any time from the qualified escrow
fund or from any other qualified escrow fund into which the nonparticipating
manufacturer ever made escrow payments pursuant to 16-11-403 and all rules
adopted pursuant to 16-11-403.

(6) A tobacco product manufacturer may not include a brand family in its
certification unless:

(a) in the case of a participating manufacturer, the participating
manufacturer affirms that the brand family is to be considered its cigarettes for
purposes of calculating its payments under the Master Settlement Agreement
for the relevant year, in the volume and shares determined pursuant to the
Master Settlement Agreement; and

(b) in the case of a nonparticipating manufacturer, the nonparticipating
manufacturer affirms that the brand family is to be considered to be its
cigarettes for purposes of 16-11-403.

(7) This part may not be construed to limit or otherwise affect the state’s
right to maintain that a brand family constitutes cigarettes of a different tobacco
product manufacturer for purposes of calculating payment under the Master
Settlement Agreement or for purposes of 16-11-401 through 16-11-403.

(8) A tobacco product manufacturer shall maintain all invoices and
documentation of sales and other similar information relied upon for its
certifications for a period of 5 years unless otherwise required by law to
maintain them for a longer period of time. (Certain provisions void on
occurrence of contingency—sec. 16, Ch. 397, L. 2003.)”

Section 5. Section 16-11-507, MCA, is amended to read:

“16-11-507. Reporting of information. (1) Not later than 20 calendar
days after the end of each calendar quarter and more frequently if directed by
the attorney general, each wholesaler shall submit information that the
attorney general requires to facilitate compliance with this section by
nonparticipating manufacturers, including but not limited to a list by brand
family of the total number of nonparticipating manufacturer cigarettes or, in
the case of nonparticipating manufacturer roll-your-own tobacco, the
equivalent amount of tobacco, calculated as provided in 16-11-402(4), on which
the wholesaler precollected tax as provided in 16-11-113 or 16-11-203 and that
the wholesaler sold during the period covered by the report. The wholesaler
shall maintain and make available to the attorney general all invoices and
documentation of sales of all nonparticipating manufacturer cigarettes and any
other information relied upon in reporting to the attorney general for a period of
5 years.
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(2) The department is authorized to disclose to the attorney general any
information received by it and requested by the attorney general for purposes of
determining compliance with and enforcing the provisions of this part. The
department and attorney general shall share the information received under
this part with each other and may share the information with other federal,
state, or local agencies only for the purposes of enforcement of 16-11-403, this
part, or the corresponding laws of other states.

(8) The attorney general may require at any time from the nonparticipating
manufacturer proof from the financial institution in which the manufacturer
has established a qualified escrow fund for the purpose of compliance with
16-11-403 of:

(a) the amount of money in the fund, exclusive of interest;
(b) the amount and dates of each deposit to the fund; and
(c) the amount and dates of each withdrawal from the fund.

(4) In addition to the information required to be submitted pursuant to
subsections (1) through (3), the attorney general may require a wholesaler or
tobacco product manufacturer to submit any additional information, including
but not limited to samples of the packaging or labeling of each brand family, to
enable the attorney general to determine whether a tobacco product
manufacturer or wholesaler is in compliance with this part. All information
submitted by a wholesaler or tobacco product manufacturer under this section
must be full, complete, and accurate. (Certain provisions void on occurrence of
contingency—sec. 16, Ch. 397, L. 2003.)”

Section 6. Section 16-11-509, MCA, is amended to read:

“16-11-509. Penalties and other remedies. (1) In addition to any other
civil or criminal remedy provided by law, upon a determination that a
wholesaler has violated 16-11-505 or any rule adopted pursuant to that section,
the department may revoke or suspend the license of the wholesaler may-be

in the manner provided by 16-11-144 in a proceeding
brought initiated by the department or bs at the request of the attorney general.
For each violation of 16-11-505, a civil penalty in the amount of $250 for the first
full or partial pack and $10 for each additional full or partial pack to which a tax
insignia is affixed or that is sold, offered for sale, or possessed for sale in
violation of 16-11-505 may be imposed. Each tax insignia affixed, and each offer
to sell cigarettes, and each pack sold, offered for sale, or possessed for sale in
violation of 16-11-505 constitutes a separate violation. The penalty may be
imposed in the manner provided by 16-11-143(2) in a proceeding brought by the
department or the attorney general.

(2) Any cigarettes that have been sold, offered for sale, or possessed for sale
in this state in violation of 16-11-505 may be considered contraband under
16-11-147. The cigarettes are subject to seizure and forfeiture as provided in
16-11-147, and all cigarettes seized and forfeited must be destroyed and not
resold.

(3) The attorney general may seek an injunction to restrain a threatened or
actual violation of 16-11-505 or 16-11-507(1) or (4) by a wholesaler and to compel
the wholesaler to comply with those sections.

(4) (@) In any action brought pursuant to this part, the prevailing party is
entitled to recover the costs of the action and reasonable attorney fees calculated
as provided in 16-11-404. If the state is the prevailing party, its recoverable costs
must include the state’s costs of investigation of the violation.
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(b) In cases in which the state is the prevailing party and outside counsel
represents the attorney general, the attorney fees awarded must equal the outside
counsel charges reasonably incurred by the attorney general’s office for attorney
fees and expenses in prosecuting the action. In all other cases in which the state is
the prevailing party, the state’s attorney fees must be calculated by reference to
the hourly rate charged by the agency legal services bureau of the department for
the provision of legal services to state agencies, multiplied by the number of
attorney hours devoted to the prosecution of the action, plus the actual cost of any
expenses reasonably incurred in the prosecution of the action.

(5) (a) It is unlawful for a person to:

() sell, offer for sale, or distribute cigarettes that the person knows or should
know are intended for distribution or sale in the state in violation of 16-11-505; or

(1) acquire, hold, own, possess, transport, import, or cause to be imported
cigarettes that the person knows or should know are intended for distribution or
sale in the state in violation of 16-11-505.

(b) A violation of this section is a misdemeanor punishable as provided in
16-11-148.

(6) If a court determines that a person has violated this part, the court shall
order any profits, gain, gross receipts, or other benefit from the violation to be
paid to the state treasurer for deposit in the trust fund created by Article XII,
section 4, of the Montana constitution.

(7) Penalties, investigation expenses, attorney fees, and costs recovered under
parts 4 and 5 of this chapter are allocated to the department of justice for deposit
in the major litigation account and may be used for any purpose for which funds
deposited in that account may be used. [The funds are statutorily appropriated,
as provided in 17-7-502, to the department of justice.]

€H9(8) Unless otherwise expressly provided, the remedies or penalties
provided by this part are cumulative to each other and to the remedies or
penalties available under all other laws of this state. (Certain provisions void on
occurrence of contingency—sec. 16, Ch. 397, L. 2003.)”

Section 7. Section 16-11-511, MCA, is amended to read:

“16-11-511. Rules. The attorney general may adopt rules necessary to
implement part 4 and this part. (Certain provisions void on occurrence of
contingency—sec. 16, Ch. 397, L. 2003.)”

Section 8. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).
(b) The law or portion of the law making a statutory appropriation must

specifically state that a statutory appropriation is made as provided in this
section.

(8) The following laws are the only laws containing statutory
appropriations: 2-15-151; 2-17-105; 5-13-403; 10-3-203; 10-3-310; 10-3-312;



Ch. 324 MONTANA SESSION LAWS 2005 1060

10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706; 15-35-108;
15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-11-404; 16-11-509;
17-3-106; 17-8-212; 17-3-222; 17-3-241; 17-6-101; 17-7-304; 18-11-112; 19-3-319;
19-9-702; 19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604;
20-8-107; 20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-5-306; 23-5-409;
23-5-612; 23-5-631; 23-7-301; 23-7-402; 37-43-204; 37-51-501; 39-71-503;
42-2-105; 44-12-206; 44-13-102; 50-4-623; 53-1-109; 53-6-703; 53-24-108;
53-24-206; 61-3-415; 69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313;
77-2-362; 80-2-222; 80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513;
90-3-1003; 90-6-710; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 2 and 5, Ch. 481, L. 2003, the inclusion
0f 90-6-710 terminates June 30, 2005; pursuant to sec. 10(2), Ch. 10, Sp. L. May
2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion of 15-35-108 terminates
June 30, 2010; and pursuant to sec. 135, Ch. 114, L. 2003, the inclusion of
2-15-151 terminates June 30, 2005.)”

Section 9. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-15-151; 2-17-105; 5-13-403; 10-3-203; 10-3-310; 10-3-312;
10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706; 15-35-108;
15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101; +6-11-464; 17-3-106;
17-3-212;17-3-222;17-3-241; 17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-5-306; 23-5-409; 23-5-612;
23-5-631; 23-7-301; 23-7-402; 37-43-204; 37-51-501; 39-71-503; 42-2-105;
44-12-206; 44-13-102; 50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206;
61-3-415; 69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362;
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80-2-222; 80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-3-1003;
90-6-710; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 2 and 5, Ch. 481, L. 2003, the inclusion
of 90-6-710 terminates June 30, 2005; pursuant to sec. 10(2), Ch. 10, Sp. L. May
2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion of 15-35-108 terminates
June 30, 2010; and pursuant to sec. 135, Ch. 114, L. 2003, the inclusion of
2-15-151 terminates June 30, 2005.)”

Section 10. Effective dates. (1) [Sections 1 and 3 through 7 and this
section] are effective on passage and approval.

(2) [Sections 2, 8, 9, and 11] are effective July 1, 2005.

Section 11. Contingent voidness. If the general appropriations act
approved by the 59th legislature appropriates at least $75,639 for fiscal year
2006 and at least $72,618 for fiscal year 2007 to the department of justice for
personal services, equipment, and operating expenses for a full-time attorney
position for the purpose of conducting enforcement matters related to the
tobacco settlement agreement described in 16-11-401, then [section 2], the
bracketed language in [section 6], and [sections 8 and 9] are void.

Approved April 21, 2005

CHAPTER NO. 325

[HB 170]

AN ACT MAKING TECHNICAL CORRECTIONS TO THE LAW ON FUND
TRANSFERS RELATING TO CERTAIN VEHICLE TAXES AND FEES;
CLARIFYING THE YEARS IN WHICH MONEY FOR THE NOXIOUS WEED
STATE SPECIAL REVENUE ACCOUNT AND FOR THE DEPARTMENT OF
FISH, WILDLIFE, AND PARKS IS ALLOCATED; CLARIFYING THE
APPLICATION OF THE $2 ANNUAL SEARCH AND RESCUE SURCHARGE;
CLARIFYING THAT VEHICLE COUNTS NECESSARY FOR CERTAIN
CALCULATIONS BE DETERMINED FOR VEHICLES EVEN IF VEHICLE
REGISTRATION OCCURRED PRIOR TO JANUARY 1, 2004; AMENDING
SECTION 15-1-122, MCA, AND SECTION 50, CHAPTER 592, LAWS OF 2003;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A
RETROACTIVE APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-1-122, MCA, is amended to read:
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“15-1-122. Fund transfers. (1) There is transferred from the state general
fund to the adoption services account, provided for in 42-2-105, $36,764 for fiscal
year 2003. Beginning with fiscal year 2004, the amount of the transfer must be
increased by 10% in each succeeding fiscal year.

(2) There is transferred from the state general fund to the department of
transportation state special revenue nonrestricted account the following
amounts:

3 n fisen] i :
e)(a) $3,050,205 in fiscal year 2006; and

{)(b) in each succeeding fiscal year, the amount in subsection 2}e} (2)(a),
increased by 1.5% in each succeeding fiscal year.

(3) For each fiscal year, there is transferred from the state general fund to
the accounts, entities, or recipients indicated the following amounts:

(a) to the motor vehicle recycling and disposal program provided for in Title
75, chapter 10, part 5:

(1) $2 for each new application for a motor vehicle title and for each transfer
of a motor vehicle title for which a fee is paid pursuant to 61-3-203; and

(i1) $1 for each passenger car or truck under 8,001 pounds GVW that is
registered for licensing pursuant to Title 61, chapter 3, part 3, and $5 for each
permanently registered light vehicle. Fifteen cents of each dollar must be used
for the purpose of reimbursing the hired removal of abandoned vehicles during
the calendar year following the calendar year in which the fee was paid. Any
portion of the 15 cents not used for abandoned vehicle removal reimbursement
during the calendar year following its payment must be used as provided in
75-10-532.

(b) to the noxious weed state special revenue account provided for in
80-7-816:
(1) $1 in through fiscal year 2006 and, in each subsequent year, $2.75 for

each off-highway vehicle for which the fee in lieu of tax is paid, as provided for in
23-2-803; and

(ii) for vehicles registered or reregistered pursuant to 61-3-321:

(A) $1.50 for each registered light vehicle, truck or bus weighing less than 1
ton, logging truck, vehicle weighing more than 1 ton, and motor home; and

(B) $1.50 i through fiscal year 2006 and, in each subsequent year, $3.65 for
each motorcycle and quadricycle; and

(C) $7.50 for each permanently registered light vehicle;
(c) to the department of fish, wildlife, and parks:

(1) $2.501n through fiscal year 2006 and, in each subsequent year, $14.50 for
each motorboat, sailboat, or personal watercraft receiving a certificate of
number under 23-2-512, with 20% of the amount received to be used to acquire
and maintain pumpout equipment and other boat facilities;

(1) $5 i through fiscal year 2006 and, in each subsequent year, $19 for each
snowmobile registered under 23-2-616, with 50% of the amount to be used for
enforcing the purposes of 23-2-601, 23-2-602, 23-2-611, 23-2-614 through
23-2-619, 23-2-621, 23-2-622, 23-2-626, 23-2-631 through 23-2-635, and
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23-2-641 through 23-2-644 and 50% of the amount designated for use in the
development, maintenance, and operation of snowmobile facilities;

(iii) $1 for each duplicate snowmobile registration decal issued under
23-2-617,

(iv) $5 i through fiscal year 2006 and, in each subsequent year, $13.25 for
each off-highway vehicle decal issued under 23-2-804 and each off-highway
vehicle duplicate decal issued under 23-2-809, with 40% of the money used to
enforce the provisions of 23-2-804 and 60% of the money used to develop and
implement a comprehensive program and to plan appropriate off-highway
vehicle recreational use;

(v) to the state special revenue fund established in 23-1-105, $3.50 in
through fiscal year 2006 and, in each subsequent year, $8 for each recreational
vehicle, motor home, and travel trailer registered or reregistered and subject to
the fee in 61-3-321;

(vi) an amount equal to 20% of the funds collected pursuant to 23-2-518 to be
deposited in the motorboat account to be used as provided in 23-2-533; and

(vii) to the state special revenue fund established in 23-1-105, $4 for each
passenger car or truck under 8,001 pounds GVW registered for licensing
pursuant to 61-3-321(11)(a), with $3.50 of the money used for state parks, 25
cents used for fishing access sites, and 25 cents used for the operation of
state-owned facilities at Virginia City and Nevada City;

(d) to the state veterans’ cemetery account, provided for in 10-2-603, $10 for
each veteran’s license plate subject to the fee in 61-3-459;

(e) to the supplemental benefits for highway patrol officers’ retirement
account, provided for in 19-6-709, 25 cents for each motor vehicle registered,
other than:

(1) trailers or semitrailers registered in other jurisdictions and registered
through a proportional registration agreement; and

(1) vehicles registered under 61-3-527, 61-3-530, and 61-3-562;

() 25 cents a year for each registered vehicle and $1.25 for each permanently
registered vehicle subject to the fee in 61-3-321(6) for deposit in the state special
revenue fund to the credit of the senior citizens and persons with disabilities
transportation services account provided for in 7-14-112;

(g) to the search and rescue account provided for in 10-3-801:

(1) $2 ayear for each vessel {subject to the seareh-andreseuesurehargel feein
23-2-517;

(i1) $2 a year for each snowmobile {subject to the search—and—reseue
sureharge} fee in 23-2-615(1)(b) and 23-2-616(3); and

(i11) $2 a year for each off-highway vehicle fsubject to the seareh-andreseue
sureharge] fee in 23-2-803; and

(h) 50 cents a year for each vehicle subject to the fee in 61-3-321(7) for deposit

in the state special revenue fund to the credit of the veterans’ services account
provided for in 10-2-112(1).

(4) For each fiscal year, the department of justice shall provide to the
department of revenue a count of the vehicles required for the calculations in
subsection (3). The department of justice shall provide a separate count of
vehicles that are permanently registered pursuant to 61-3-562. A permanently
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registered vehicle may be included in vehicle counts only in the year in which
the vehicle is registered or reregistered. Transfer amounts in each fiscal year
must be based on vehicle counts in the most recent calendar year for which
vehicle information is available. Vehicles that are permanently registered may
be included in vehicle counts only in the year in which the vehicles are
registered by new owners.

(5) The amounts transferred from the general fund to the designated
recipient must be appropriated as state special revenue in the general
appropriations act for the designated purposes.”

Section 2. Section 50, Chapter 592, Laws of 2003, is amended to read:
“Section 50. Applicability. [This act] applies to:

(1) registration, reregistration, fees, and taxes on vehicles and vessels
registered on or after January 1, 2004,

(2) vehicle counts for the purposes of 15-1-122(4), regardless of whether a
vehicle was registered or reregistered prior to January 1, 2004.”

Section 3. Effective date. [This act] is effective on passage and approval.

Section 4. Retroactive applicability. (1) [Section 2] applies
retroactively, within the meaning of 1-2-109, to the registration, reregistration,
fees, and taxes on vehicles and vessels registered on or after January 1, 2004.

(2) [Section 2] applies retroactively, within the meaning of 1-2-109, to
vehicle counts made after January 1, 2004.

Approved April 21, 2005

CHAPTER NO. 326
[HB 173]

AN ACT ALLOWING THE DEPARTMENT OF MILITARY AFFAIRS TO USE
THE SEARCH AND RESCUE SURCHARGE MONEY IN THE STATE
SPECIALREVENUE ACCOUNT BOTH DURING THE FISCAL YEAR WHEN
THE MONEY IS DEPOSITED AND DURING THE FOLLOWING FISCAL
YEAR; AMENDING SECTION 87-1-601, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 87-1-601, MCA, is amended to read:

“87-1-601. Use of fish and game money. (1) (a) Except as provided in
subsections (7) and (9), all money collected or received from the sale of hunting
and fishing licenses or permits, from the sale of seized game or hides, from
damages collected for violations of the fish and game laws of this state, or from
appropriations or received by the department from any other state source must
be turned over to the department of revenue and placed in the state special
revenue fund to the credit of the department.

(b) Any money received from federal sources must be deposited in the federal
special revenue fund to the credit of the department.

(c) Allinterest earned on money from the following sources must be placed in
the state special revenue fund to the credit of the department:

(1) the general license account;
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(i1) the license drawing account;

(i11) accounts established to administer the provisions of 87-1-246, 87-1-258,
87-1-605, 87-2-411, 87-2-722, and 87-2-724; and

(iv) money received from the sale of any other hunting and fishing license.

(2) Except as provided in 87-2-411, the money described in subsection (1)
must be exclusively set apart and made available for the payment of all salaries,
per diem, fees, expenses, and expenditures authorized to be made by the
department under the terms of this title. The money described in subsection (1)
must be spent for those purposes by the department, subject to appropriation by
the legislature.

(3) Any reference to the fish and game fund in this-eede Title 87 means fish
and game money in the state special revenue fund and the federal special
revenue fund.

(4) Except as provided in subsections (7) and (8), all money collected or
received from fines and forfeited bonds, except money collected or received by a
justice’s court, that relates to violations of state fish and game laws under Title
87 must be deposited by the department of revenue and credited to the
department in a state special revenue fund account for this purpose. Out of any
fine imposed by a court for the violation of the fish and game laws, the costs of
prosecution must be paid to the county where the trial was held in any case in
which the fine is not imposed in addition to the costs of prosecution.

(5) (a) Money must be deposited in an account in the permanent fund if it is
received by the department from:

(1) the sale of surplus real property;

(i) exploration or development of oil, gas, or mineral deposits from lands
acquired by the department, except royalties or other compensation based on
production; and

(iii) leases of interests in department real property not contemplated at the
time of acquisition.

(b) The interest derived from the account, but not the principal, may be used
only for the purpose of operation, development, and maintenance of real
property of the department and only upon appropriation by the legislature. If
the use of money as set forth in this section would result in violation of
applicable federal laws or state statutes specifically naming the department or
money received by the department, then the use of this money must be limited in
the manner, method, and amount to those uses that donot result in a violation.

(6) Money received from the collection of license drawing applications is not
subject to the deposit requirements of 17-6-105. The department shall deposit
license drawing application money within a reasonable time after receipt.

(7) Money collected or received from fines or forfeited bonds for the violation
of 77-1-801, 77-1-806, or rules adopted under 77-1-804 must be deposited in the
state general fund.

(8) The department of revenue shall deposit in the state general fund
one-half of the money received from the fines pursuant to 87-1-102.

(9) (a) The department shall deposit all money received from the search and
rescue surcharge in 87-2-202 in a state special revenue account to the credit of
the department for search and rescue purposes as provided for in 10-3-801.
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(b) Upon certification by the department of reimbursement requests
submitted by the department of military affairs for search and rescue missions
involving persons engaged in hunting, fishing, or trapping, the department may
transfer funds from the special revenue account to the search and rescue
account provided for in 10-3-801 to reimburse counties for the costs of those
missions as provided in 10-3-801.

(c) Using funds in the department’s search and rescue account that are not
already committed to reimbursement for search and rescue missions, the
department may provide matching funds to the department of military affairs to
reimburse counties for search and rescue training and equipment costs up to the
proportion that the number of search and rescue missions involving persons
engaged in hunting, fishing, or trapping bears to the statewide total of search
and rescue missions.

(d) Attheendofeachfisealyear; Any money deposited in the special revenue
account in a fiscal year is available for reimbursement of search and rescue
missions and to provide matching funds during the fiscal year when the money is
deposited and during the following fiscal year. After this period, any money
remaining in the special revenue account after the transfers provided for in this
section must be transferred to the general license account of the department.”

Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 21, 2005

CHAPTER NO. 327
[HB 204]

AN ACT CHANGING THE PURPOSE FOR WHICH THE DEPARTMENT OF
JUSTICE MAY USE EXAMINATION COSTS PAID BY A MANUFACTURER
SEEKING THE EXAMINATION AND APPROVAL OF A NEW VIDEO
GAMBLING MACHINE OR ASSOCIATED EQUIPMENT OR A
MODIFICATION TO AN APPROVED MACHINE OR ASSOCIATED
EQUIPMENT; DELETING THE STATUTORY APPROPRIATION OF THE
COSTS TO THE DEPARTMENT; AMENDING SECTIONS 17-7-502 AND
23-5-631, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3.
(b) The law or portion of the law making a statutory appropriation must

specifically state that a statutory appropriation is made as provided in this
section.
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(3) The following laws are the only laws containing statutory
appropriations: 2-15-151; 2-17-105; 5-13-403; 10-3-203; 10-3-310; 10-3-312;
10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706; 15-35-108;
15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101; 16-11-404; 17-3-106;
17-3-212;17-3-222; 17-3-241; 17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-5-306; 23-5-409; 23-5-612;
23-5-631; 23-7-301; 23-7-402; 37-43-204; 37-51-501; 39-71-503; 42-2-105;
44-12-206; 44-13-102; 50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206;
61-3-415; 69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362;
80-2-222; 80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-3-1003;
90-6-710; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 2 and 5, Ch. 481, L. 2003, the inclusion
0f 90-6-710 terminates June 30, 2005; pursuant to sec. 10(2), Ch. 10, Sp. L. May
2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion of 15-35-108 terminates
June 30, 2010; and pursuant to sec. 135, Ch. 114, L. 2003, the inclusion of
2-15-151 terminates June 30, 2005.)”

Section 2. Section 23-5-631, MCA, is amended to read:

“23-5-631. Examination and approval of new video gambling
machines and associated equipment — fee. (1) The department shall
examine and may approve a new video gambling machine or associated
equipment or a modification to an approved machine or associated equipment
that is manufactured, sold, or distributed for use in the state before the video
gambling machine or associated equipment is sold, played, or used. A licensed
manufacturer or distributor may bring a video gambling machine or associated
equipment authorized by this chapter into the state for research and
development on behalf of a licensed manufacturer prior to submission of the
machine or equipment to the department for approval.

(2) A video gambling machine or associated equipment or a modification to
an approved machine or associated equipment may not be examined or
approved by the department until the video gambling machine manufacturer is
licensed as required in 23-5-625.

(3) All video gambling machines or associated equipment approved by the
state prior to October 1, 1989, must be considered approved under this part.

(4) The department shall require the manufacturer seeking the
examination and approval of a new video gambling machine or associated
equipment or a modification to an approved machine or associated equipment to
pay the anticipated actual costs of the examination in advance and, after the
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completion of the examination, shall refund overpayments or charge and collect
amounts sufficient to reimburse the department for underpayments of actual
costs.

(5) Payments recelved under subsectlon (4) &Pe—s%&mteﬂly—&ppfepﬂ&ked—te

must be depOSLted inan account in the state speczal
revenue fund and used to administer this part and for other purposes provided by
law.

(6) The department may inspect and test and approve, disapprove, or place a
condition upon a video gambling machine or associated equipment or a
modification to an approved machine or associated equipment prior to its
distribution and placement for play by the public. A manufacturer, distributor,
or route operator may not supply a video gambling machine or associated
equipment to a manufacturer, distributor, route operator, or operator unless the
machine or equipment has been approved by the department.”

Section 3. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 328

[HB 211]
AN ACT CLARIFYING THE TERM OF THE SUPREME COURT; AMENDING
SECTION 3-2-303, MCA; AND PROVIDING ADELAYED EFFECTIVE DATE.
Be it enacted by the Legislature of the State of Montana:
Section 1. Section 3-2-303, MCA, is amended to read:

“3-2-303. Terms Term of supreme court. (H)Feurterms—eof-the The
supreme court mustbeheld may have only one term each year at. The term must

be held at the seat of governrnent— eefnmeﬂemg and must commence on the first
eeember day of January.

Section 2. Effective date. [This act] is effective January 2, 2006.
Approved April 21, 2005

CHAPTER NO. 329
[HB 213]

AN ACT GENERALLY REVISING ADMINISTRATIVE PROVISIONS
GOVERNING THE PUBLIC EMPLOYEES’, JUDGES’, HIGHWAY PATROL
OFFICERS’, SHERIFFS, GAME WARDENS’ AND PEACE OFFICERS’,
MUNICIPAL POLICE OFFICERS’, AND FIREFIGHTERS UNIFIED
RETIREMENT SYSTEMS, THE VOLUNTEER FIREFIGHTERS’
COMPENSATION ACT, AND THE LOCAL POLICE OFFICERS’
RETIREMENT FUNDS; CLARIFYING TERMINOLOGY RELATED TO
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TERMINATION OF SERVICE AND EMPLOYMENT; REFINING THE
DEFINITION OF “VESTED”; CLARIFYING SERVICE CREDIT IN MORE
THAN ONE SYSTEM; CHANGING THE HOURS THAT MAY BE WORKED
WHEN A RETIREE RETURNS TO WORK; PROVIDING FOR
CORRECTIONS TO SERVICE PURCHASE ERRORS; DELETING THE BAN
ON ESTABLISHING A NEW ACCOUNT FOR AN ALTERNATE PAYEE;
CLARIFYING ELIGIBILITY TO APPLY FOR DISABILITY BENEFITS;
CLARIFYING EDUCATION PROGRAM REQUIREMENTS; DELETING THE
USE OF COVERED PAYROLL TERMINOLOGY REGARDING EMPLOYER
CONTRIBUTIONS; CLARIFYING THE DEFINITION OF
“COMPENSATION”; REVISING OPTIONAL MEMBERSHIP ELECTION
PROVISIONS; CLARIFYING EMPLOYER PAYMENTS FOR EMPLOYEE
SERVICE PURCHASES; CLARIFYING DISABILITY BENEFITS FOR
PUBLIC EMPLOYEES RETIREMENT SYSTEM MEMBERS WHO JOINED
BEFORE FEBRUARY 24, 1991; CLARIFYING SURVIVORSHIP PAYMENT
OPTIONS; CLARIFYING RETIREMENT BENEFIT PAYMENT OPTION 4;
CLARIFYING CERTAIN PROVISIONS IN THE DEFINED CONTRIBUTION
RETIREMENT PLAN UNDER THE PUBLIC EMPLOYEES’ RETIREMENT
SYSTEM; CORRECTING AN OVERSIGHT TO ALLOW MEMBERS OF THE
JUDGES RETIREMENT SYSTEM TO PURCHASE MILITARY SERVICE;
REVISING THE ELECTION OF GUARANTEED ANNUAL BENEFIT
PROVISIONS IN THE JUDGES’ RETIREMENT SYSTEM; ELIMINATING A
PROVISION IN CERTAIN SYSTEMS THAT CONFLICTED WITH OTHER
SYSTEMS’ PROVISIONS REGARDING PAYMENTS TO MINOR
CHILDREN; ELIMINATING A REQUIREMENT THAT FIRE DISTRICTS
HAVE CERTAIN INSURANCE RATINGS IN ORDER FOR VOLUNTEER
FIREFIGHTERS TO GET SERVICE CREDIT; REVISING CATCHUP
PROVISIONS OF THE DEFERRED COMPENSATION PLAN; REVISING
THE DEADLINE BY WHICH LOCAL POLICE FUND INFORMATION MUST
BE SUBMITTED TO THE PUBLIC EMPLOYEES' RETIREMENT BOARD;
COORDINATING DEPARTMENT OF JUSTICE PROVISIONS REGARDING
INJURY AND REASSIGNMENT OF HIGHWAY PATROL OFFICERS WITH
THE DISABILITY PROVISIONS OF THE HIGHWAY PATROL OFFICES
RETIREMENT SYSTEM; AMENDING SECTIONS 19-2-303, 19-2-502,
19-2-602, 19-2-703, 19-2-704, 19-2-706, 19-2-903, 19-2-907, 19-2-908, 19-2-909,
19-3-108, 19-3-112, 19-3-201, 19-3-316, 19-3-318, 19-3-319, 19-3-401, 19-3-403,
19-3-412, 19-3-505, 19-3-908, 19-3-1002, 19-3-1005, 19-3-1015, 19-3-1204,
19-3-1501, 19-3-2104, 19-3-2111, 19-3-2112, 19-3-2114, 19-3-2116, 19-3-2117,
19-3-2121, 19-3-2126, 19-5-103, 19-5-402, 19-5-404, 19-5-410, 19-5-701,
19-5-902, 19-6-301, 19-6-402, 19-6-404, 19-6-505, 19-6-709, 19-7-301, 19-7-403,
19-7-404, 19-7-801, 19-7-1001, 19-8-301, 19-8-502, 19-8-504, 19-8-801, 19-9-301,
19-9-703, 19-9-710, 19-9-804, 19-9-902, 19-9-905, 19-9-1202, 19-9-1207,
19-9-1208, 19-13-301, 19-13-605, 19-13-802, 19-13-805, 19-17-108, 19-17-407,
19-19-205, 19-50-103, 19-50-104, 44-1-515, AND 44-1-518, MCA; AND
PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 19-2-303, MCA, is amended to read:

“19-2-303. Definitions. Unless the context requires otherwise, for each of
the retirement systems subject to this chapter, the following definitions apply:

(1) “Accumulated contributions” means the sum of all the regular and any
additional contributions made by a member in a defined benefit plan, together
with the regular interest on the contributions.
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(2) “Active member’ means a member who is a paid employee of an
employer, is making the required contributions, and is properly reported to the
board for the most current reporting period.

(3) “Actuarial cost” means the amount determined by the board in a uniform
and nondiscriminatory manner to represent the present value of the benefits to
be derived from the additional service to be credited based on the most recent
actuarial valuation for the system and the age, years until retirement, and
current salary of the member.

(4) “Actuarial equivalent” means a benefit of equal value when computed
upon the basis of the mortality table and interest rate assumptions adopted by
the board.

(5) “Actuarial liabilities” means the excess of the present value of all benefits
payable under a defined benefit retirement plan over the present value of future
normal costs in that retirement plan.

(6) “Actuary” means the actuary retained by the board in accordance with
19-2-405.

(7) “Additional contributions” means contributions made by a member of a
defined benefit plan to purchase various types of optional service credit as
allowed by the applicable retirement plan.

(8) “Annuity” means:

(a) in the case of a defined benefit plan, equal and fixed payments for life that
are the actuarial equivalent of a lump-sum payment under a retirement plan
and as such are not benefits paid by a retirement plan and are not subject to
periodic or one-time increases; or

(b) in the case of the defined contribution plan, a payment of a fixed sum of
money at regular intervals.

(9) “Benefit” means:

(a) the service retirement benefit, early retirement benefit, or disability
retirement or survivorship benefit payment provided by a defined benefit
retirement plan; or

(b) a payment or distribution under the defined contribution retirement
plan, including a disability payment under 19-3-2141, for the exclusive benefit
of a plan member or the member’s beneficiary or an annuity purchased under
19-3-2124.

(10) “Board” means the public employees’ retirement board provided for in
2-15-1009.

(11) “Contingent annuitant” means a person designated to receive a
continuing monthly benefit after the death of a retired member.

(12) “Covered employment” means employment in a covered position.

(13) “Covered position” means a position in which the employee must be a
member of the retirement system except as otherwise provided by law.

(14) “Defined benefit retirement plan” or “defined benefit plan” means a plan
within the retirement systems provided for pursuant to 19-2-302 that is not the
defined contribution retirement plan.

(15) “Defined contribution retirement plan” or “defined contribution plan”
means the plan within the public employees’ retirement system established in
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19-3-103 that is provided for in chapter 3, part 21, of this title and that is not a
defined benefit plan.

(16) “Department” means the department of administration.

(17) “Designated beneficiary” means the person designated by a member or
payment recipient to receive any survivorship benefits, lump-sum payments, or
benefit from a retirement account upon the death of the member or payment
recipient, including annuities derived from the benefits or payments.

(18) “Disability” or “disabled” means a total inability of the member to
perform the member’s duties by reason of physical or mental incapacity. The
disability must be incurred while the member is an active member and must be
one of permanent duration or of extended and uncertain duration, as
determined by the board on the basis of competent medical opinion.

(19) “Early retirement benefit” means the retirement benefit payable to a
member following early retirement and is the actuarial equivalent of the
accrued portion of the member’s service retirement benefit.

(20) “Employee” means a person who is employed by an employer in any
capacity and whose salary is being paid by the employer or a person for whom an
interlocal governmental entity is responsible for paying retirement
contributions pursuant to 7-11-105.

(21) “Employer” means a governmental agency participating in a retirement
system enumerated in 19-2-302 on behalf of its eligible employees. The term
includes an interlocal governmental entity identified as responsible for paying
retirement contributions pursuant to 7-11-105.

(22) “Essential elements of the position” means fundamental job duties. An
element may be considered essential because of but not limited to the following
factors:

(a) the position exists to perform the element;
(b) there are a limited number of employees to perform the element; or
(c) the element is highly specialized.

(23) “Fiscal year” means a plan year, which is any year commencing with
July 1 and ending the following June 30.

(24) “Inactive member” means a member who is—net-anaetive-orretired
member terminates service and does not retire or take a refund of the member’s
accumulated contributions.

(25) “Internal Revenue Code” has the meaning provided in 15-30-101.
(26) “Member” means either:

(a) a person with accumulated contributions and service credited with a
defined benefit retirement plan or receiving a retirement benefit on account of
the person’s previous service credited in a retirement system; or

(b) a person with a retirement account in the defined contribution plan.

(27) “Membership service” means the periods of service that are used to
determine eligibility for retirement or other benefits.

(28) (a) “Normal cost” or “future normal cost” means an amount calculated
under an actuarial cost method required to fund accruing benefits for members
of a defined benefit retirement plan during any year in the future.
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(b) Normal cost does not include any portion of the supplemental costs of a
retirement plan.

(29) “Normal retirement age” means the age at which a member is eligible to
immediately receive a retirement benefit based on the member’s age, length of
service, or both, as specified under the member’s retirement system, without
disability and without an actuarial or similar reduction in the benefit.

(30) “Pension” means benefit payments for life derived from contributions to
a retirement plan made from state- or employer-controlled funds.

(31) “Pension trust fund” means a fund established to hold the contributions,
income, and assets of a retirement system or plan in public trust.

(32) “Plan choice rate” means the amount of the employer contribution as a
percentage of payroll covered by the defined contribution plan members that is
allocated to the public employees’ retirement system’s defined benefit plan
pursuant to 19-3-2117 and that is adjusted by the board pursuant to 19-3-2121
to actuarially fund the unfunded liabilities and the normal cost rate changesin a
defined benefit plan resulting from member selection of the defined contribution
plan.

(33) “Regular contributions” means contributions required from members
under a retirement plan.

(34) “Regular interest” means interest at rates set from time to time by the
board.

(35) “Retirement” or “retired” means the status of a member who has:

(a) been terminated from service for-atleast-30-days; and
(b) has received and accepted a retirement benefit from a retirement plan.

(36) “Retirement account” means an individual account within the defined
contribution retirement plan for the deposit of employer and member
contributions and other assets for the exclusive benefit of a member of the
defined contribution plan or the member’s beneficiary.

(37) “Retirement benefit” means:

(a) in the case of a defined benefit plan, the periodic benefit payable as a
result of service retirement, early retirement, or disability retirement under a
defined benefit plan of a retirement system. With respect to a defined benefit
plan, the term does not mean an annuity.

(b) 1in the case of the defined contribution plan, a benefit as defined in
subsection (9)(b).

(38) “Retirement plan” or “plan” means either a defined benefit plan or a
defined contribution plan under one of the public employee retirement systems
enumerated in 19-2-302.

(39) “Retirement system” or “system” means one of the public employee
retirement systems enumerated in 19-2-302.

(40) “Service” means employment of an employee in a position covered by a
retirement system.

(41) “Service credit” means the periods of time for which the required
contributions have been made to a retirement plan and that are used to
calculate retirement benefits or survivorship benefits under a defined benefit
retirement plan.
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(42) “Service retirement benefit” means the retirement benefit that the
member may receive at normal retirement age.

(43) “Statutory beneficiary” means the surviving spouse or dependent child
or children of a member of the highway patrol officers’, municipal police officers’,
or firefighters’ unified retirement system who are statutorily designated to
receive benefits upon the death of the member.

(44) “Supplemental cost” means an element of the total actuarial cost of a
defined benefit retirement plan arising from benefits payable for service
performed prior to the inception of the retirement plan or prior to the date of
contribution rate increases, changes in actuarial assumptions, actuarial losses,
or failure to fund or otherwise recognize normal cost accruals or interest on
supplemental costs. These costs are included in the unfunded actuarial
liabilities of the retirement plan.

(45) “Survivorship benefit” means payments for life to the statutory or
designated beneficiary of a deceased member who died while in service under a
defined benefit retirement plan.

(46) “Termination of employment”, “termination from employment”,
“terminated employment”, “terminated from employment”, ex et
serviee” “terminate employment”, or “terminates employment” means that: the

(a) there has been a complete severance of a covered employment relationship
by the positive act of either the employee, the employer, or both; and

(b) the member is no longer receiving compensation for covered employment,
other than any outstanding lump-sum payment for compensatory leave, sick
leave, or annual leave.

(47) “Termination of service”, “termination from service”, “terminated from

» “c

service”, ‘“terminated service”, “terminating service”, or “terminates service”
means that:

2 at

(a) there has been a complete severance of a covered employment relationship
by the positive act of either the employee, the employer, or both for at least 30
days;

(b) the member is no longer receiving compensation for covered employment;
and

(c) the member has been paid all compensation for compensatory leave, sick
leave, or annual leave to which the member was entitled. For the purposes of this
subsection (47), compensation does not mean compensation as a result of a legal
action, court order, or settlement to which the board was not a party.

4H(48) “Unfunded actuarial liabilities” or “unfunded liabilities” means the
excess of a defined benefit retirement plan’s actuarial liabilities at any given
point in time over the value of its cash and investments on that same date.

€48)(49) “Vested account” means an individual account within a defined
contribution plan that is for the exclusive benefit of a member or the member’s
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beneficiary. A vested account includes all contributions and the income on all
contributions in each of the following accounts:

(a) the member’s contribution account;

(b) the vested portion of the employer’s contribution account; and

(c) the member’s account for other contributions.
49)(50) “Vested member” or “vested” means:

(a) with respect toa deflned beneﬁt plan a member or the status of a
member who has

membership service; or

(b) with respect to the defined contribution plan, a member or the status of a
member who meets the minimum membership service requirement of
19-3-2116.

6B0)(51) “Written application” or “written election” means a written
instrument, prescribed by the board or required by law, properly signed and
filed with the board, that contains all required information, including
documentation that the board considers necessary.”

Section 2. Section 19-2-502, MCA, is amended to read:

“19-2-502. Payments from pension trust funds. (1) The board shall
administer the assets of the pension trust funds as provided in Article VIII,
section 15, of the Montana constitution, subject to the specific provisions of
chapters 2, 3, 5 through 9, and 13 of this title.

(2) Benefits and refunds to eligible recipients are payable pursuant to a
contract as contained in statute. The contract is entered into on the first day of a
member’s covered employment and may be enhanced by the legislature. Unless
specifically provided for by statute, the contract does not contain revisions to
statutes after the time of retirement or termination of membership.”

Section 3. Section 19-2-602, MCA, is amended to read:

“19-2-602. Refund of member’s contributions on termination of
service. (1) Except as provided in this section, any member whese-serviee-has
been—disecontinued who has terminated service, other than by death or
retirement, must be paid the member’s accumulated contributions upon the
filing of a written application by the member and board approval. Prior to
termination of service, a member may not receive a refund of any portion of the
member’s accumulated contributions.

(2) A nonvested member who terminatesfrom has terminated service with
accumulated contributions of less than $200 must be paid the accumulated
contributions in a lump sum as soon as administratively feasible after
termination without a written application being filed by the member.

(3) A nonvested member who terminatesfrom has terminated service with
accumulated contributions of $200 to $5,000 must be paid the accumulated
contributions in a lump sum as soon as administratively feasible after
termination, unless a written application is filed pursuant to subsection (4).

(4) Upon the filing of a written application by an alternate payee eligible to
receive a single distribution of $200 or more under 19-2-907 or 19-2-909 or by a
member who is terminating member service and is eligible to receive a refund of
$200 or more of accumulated contributions, the board shall make a direct
rollover distribution as allowed under Internal Revenue Code section
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401(a)(31). The direct rollover distribution must be paid directly to an eligible
retirement plan allowed under applicable federal law. The applicant is
responsible for designating an eligible retirement plan on forms provided by the
board. The portion of the account not eligible for direct rollover distribution
must be paid directly to the recipient.”

Section 4. Section 19-2-703, MCA, is amended to read:

“19-2-703. No duplication of benefits for same peried-oef service. (1) A
member may not receive service credit or membership service in more than one
retirement system, plan, or program under Title 19 for the same period—of
service.

(2) A member may not receive service credit or membership service in more
than one retirement system, plan, or program in Title 19 for the same period of
military service.”

Section 5. Section 19-2-704, MCA, is amended to read:

“19-2-704. Purchasing service credits allowed — payroll deduction.
(1) Subject to the rules promulgated by the board, an eligible member may elect

make additional contributions to
purchase service credits as provided by the statutes governing the retirement
system.

(2) Subject to any statutory provision establishing stricter limitations, only
active or vested inactive members are eligible to purchase or transfer service
credit, membership service, or contributions.

(3) A member who wishes to redeposit amounts withdrawn under 19-2-602
or who is eligible to purchase service credit as provided by the statutes
governing the retirement system to which the member belongs may elect to
make a lump-sum payment, installment payments, or a combination of a
lump-sum payment and installment payments.

(4) Installment payments must be paid directly to the board, unless the
member elects to make payments by irrevocable payroll deduction. The
minimum installment period for payments made directly to the board is 3
months, and the maximum installment period is 5 years.

(5) To elect installment payments by irrevocable payroll deduction, the
member shall file with the board and the member’s employer an irrevocable,
written application and authorization for payroll deductions. The application
and authorization:

(a) must be signed by the member and the member’s employer;

(b) must specify the dollar amount of each deduction and the number of
deductions to be made, subject to any maximum amounts or duration
established by state or federal law;

(c) must provide that the deductions are to be made over a period of time of
no less than 3 months and no more than 5 years in duration;

(d) may not give the member the option of receiving the deduction amounts
directly instead of having them paid by the employer to the board; and

(e) must specify that the additional contributions being picked up, although
designated as employee contributions, are being paid by the employer directly to
the board in lieu of contributions paid directly by the employee.
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(6) If the board notifies the employer that a proper written application and
authorization has been filed with the board, the employer shall initiate the
payroll deduction as follows:

(a) An employer shall pick up the member’s elective additional
contributions made pursuant to a payroll deduction authorization. The
contributions picked up by the employer must be paid from the same source as is
used to pay compensation to the member and must be included as part of the
member’s earned compensation before the deduction is made.

(b) Employee contributions, even though designated as employee
contributions for state law purposes, are paid by the member’s employer in lieu
of contributions paid directly by the member to the board.

(¢) The member may not choose to receive the contributed amounts directly
instead of having them paid by the employer to the board.

(d) The effective date of the employer pickup and payment pursuant to this
section is the date on which the employee employee’s additional contribution is
first deducted from the employee’s compensation. However, the effective date
may not be prior to the date that the member properly completes the written
application and authorization for payroll deductions and files it with the board.
The pickup may not apply to any additional contributions made before the
effective date or to any contributions related to compensation earned for
services rendered before the effective date.

(e) Installment payments initiated by contract prior to July 1, 1999, may be
paid by payroll deduction only if the member files a written application and
authorization for payroll deductions pursuant to this section. If the member
does not file a written application and authorization for payroll deductions
pursuant to this section, the installment contract payments agreed to by the
member must be paid by the member directly to the board.

® A member may file more than one irrevocable payroll deduction
agreement and authorization as long as a subsequent deduction authorization
does not amend a previous irrevocable authorization. A member may not prepay
an amount under an irrevocable payroll deduction, except when a member with
an existing contract to purchase service credit elects to transfer to the defined
contribution retirement plan pursuant to 19-3-2111(7) or to the optional
retirement program pursuant to 19-3-2112(2)().

(7) If a member terminates serviee employment or dies before completing all
payments required by a payroll deduction authorization filed pursuant to this
section, the deduction authorization expires and the board shall prorate the
service credit based on the amount pald as-of the-date-of termination unless
further payment is made as provided in this subsection. In the case of a
termination from employment, the member may make a lump-sum payment for
up to the balance of the service credit remaining to be purchased, subject to the
limitations of section 415 of the Internal Revenue Code. In the case of death of
the member, the payment may be made from the member’s estate subject to the
limitations of section 415 of the Internal Revenue Code.”

Section 6. Section 19-2-706, MCA, is amended to read:

“19-2-706. Additional service credit for active member involuntarily
terminated from serviee employment. (1) An The provisions of subsection (3)
apply to an employee of the state or un1vers1ty system ts—eﬁt-rt-}ed—te—t-he
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(a) the employee is & an active member of the public employees’, game
wardens’ and peace officers’, sheriffs’, firefighters’ unified, or highway patrol
officers’ retirement system;

(b) the empleyee’s-aetive-serviee employee is has involuntarily terminated
terminated from employment because of elimination of the employee’s position
as a result of privatization, reorganization of an agency, closure of or a reduction
in force at an agency, or other actions by the leglslature or, in the case of a
member who is a legislator,
legislater the legislator is terminated from office in either one of the houses of the
legislature because of term limits;

(c) the employee is eligible for service retirement or early retirement under
the applicable provisions of the retirement system to which the member belongs;
and

(d) the employee waives termination the rights and benefits for which the
employee would otherwise be eligible under the State Employee Protection Act.

(2) The cost of each year of service credit purchased under this section is the
total actuarial cost of purchasing the service credit based on the most recent
actuarial valuation of the retirement system.

(8) The employer of an eligible member under subsection (1) shall pay a
portion of the total cost of purchasing up to 3 years of additional service credit
that the member was qualified to purchase under 19-3-513, 19-6-804, 19-7-804,
or 19-8-904, or 19-13-405. The employer-paid portion must be calculated using
the formula A x B x C when:

(a) Aisequal to a maximum of 3 additional years of service credit that the
member is eligible to purchase;

(b) Bisequal to the sum of the employer and employee contribution rates in
the member’s retirement system; and

(¢) C is equal to the member’s gross compensation paid during the
immediate preceding 12 months of membership service. The employer may not
be charged more than the total actuarial cost of the service credit purchased by
the-terminated-employvee,

(4) The member shall pay the difference, if any, between the full actuarial
cost of the service credit to be purchased and the contribution required from the
employer under subsection (3). A The member may elect to purchase less than
the full amount of service for which the member is eligible under this section,
but the election may not reduce the amount of the employer’s contribution as
calculated under subsection (3).

(5) The board may allow an employer to pay the contributions required
under subsection (3) in installments for up to 10 years and may charge interest
at a rate set by the board pursuant to 19-2-403.

(6) (a) A member who has received additional service credit under this
section and who returns to employment for the same jurisdiction for 960 or more

hours in a calendar year in a—peﬁ%mfi—eevefed—b-y—t-he—pﬂ-bhe—em-p}eyees-

rettrement-system—or fo y

eovered-under anyet—hef retirement system forfelts the addltlonal service cred1t
The employer’s contribution to purchase that member’s additional service
credit, minus any retirement benefits already paid, must be credited to the
employer.
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(b) As used in subsection (6)(a), the term “same jurisdiction” means all
agencies of the state, including the university system.”

Section 7. Section 19-2-903, MCA, is amended to read:

“19-2-903. Adjustment of errors in payments. (1) If the amount of a
contribution payment is incorrect, the board may reject the payment or accept
the payment and approve any of the following methods to collect the correct
amount:

(a) adjustment of subsequent payments from a member or an employer;
(b) installment payments or a lump-sum payment from an employer; or
(c) alump-sum payment or a rollover from a member.

(2) If a purchase of service credit made pursuant to 19-2-704 is determined to
be incorrect, the board may approve correcting the error by any of the following
methods:

(a) adjusting the subsequent lump-sum or installment payments from the
member or the member’s employer;

(b) accepting a lump-sum payment or rollover from the member for the
amount underpaid, or

(c) granting the member service credit proportional to the amount actually
paid.

or error results in any a membersurvwor or beneflclary recelVlng more or less
than entitled to, then on the discovery of the error, the board shall correct the
error and, if necessary, equitably adJust the payments to-the-member,survivor;
or-beneliciarv-in-an-equitable-manner.”

Section 8. Section 19-2-907, MCA, is amended to read:

“19-2-907. Alternate payees — family law orders — rulemaking. (1) A
participantin a retirement system may have the participant’s rights modified or
recognized by a family law order.

(2) For purposes of this section:

(a) “family law order” means a judgment, decree, or order of a court of
competent jurisdiction under Title 40 concerning child support, parental
support, spousal maintenance, or marital property rights that includes a
transfer of all or a portion of a participant’s payment rights in a retirement
system to an alternate payee in compliance with this section; and

(b) “participant” means an identified person who is a member or an actual or
potential beneficiary, survivor, or contingent annuitant of a retirement system
or plan designated pursuant to Title 19, chapter 3, 5, 6, 7, 8, 9, 13, or 17.

(3) Afamily law order must identify a participant and an alternate payee by
full name, current address, date of birth, and social security number. An
alternate payee’s rights and interests granted in compliance with this section
are not subject to assignment, execution, garnishment, attachment, or other
process. An alternate payee’s rights or interests may be modified only by a
family law order amending the family law order that established the right or
interest.

(4) A family law order may not require:

(a) atype or form of benefit, option, or payment not available to the affected
participant under the appropriate retirement system or plan; or
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(b) an amount or duration of payment greater than that available to a
participant under the appropriate retirement system or plan.

(5) With respect to a defined benefit plan, a family law order may provide for
payment to an alternate payee only as follows:

(a) Retirement benefit payments or refunds may be apportioned by directing
payment of either a percentage of the amount payable or a fixed amount of no
more than the amount payable to the participant. Payments to an alternate
payee may be limited to a specific amount each month if the number of payments
is specified.

(b) The maximum amount of disability or survivorship benefits that may be
apportioned to alternate payees is the monthly benefit amount that would have
been payable on the date of termination of service if the member had retired
without disability or death. Conversion of a disability retirement to a service
retirement pursuant to 19-2-406(4), 19-3-1015(2), 19-6-612(2), or 19-8-712(2)
does not increase the maximum monthly amount that may be apportioned to an
alternate payee.

(c) Retirement benefit adjustments for which a participant is eligible after
retirement may be apportioned as a percentage only if existing benefit
payments are apportioned as a percentage. The adjustments must be
apportioned as a percentage in the same ratio as existing benefit payments.

(d) The participant may be required to choose a specified form of benefit
payment or designate a beneficiary or contingent annuitant if the retirement
system or plan allows for that option.

(6) With respect to a defined contribution plan, a family law order may
provide for payment to an alternate payee only as follows:

(a) The vested account of the participant may be apportioned by directing
payment of either a percentage or a fixed amount. The total amount apportioned
may not exceed the amount in the participant’s vested account. The alternate
payee may receive the payment only as a direct payment, rollover, or transfer. A
new account may net be established for an alternate payee, but money in the
account must be totally disbursed to the alternate payee as soon as feasible upon
the participant’s termination of service or death.

(b) If the participant is receiving periodic payments or an annuity provided
under the plan, those payments may be apportioned as a percentage of the
amount payable to the participant. Payments to the alternate payee may be
limited to a specific amount each month if the number of payments is specified.
Payments may not total more than the amount payable to the payee.

(7) The duration of monthly payments apportioned from a defined benefit or
defined contribution plan participant to an alternate payee may not exceed the
lifetime of the appropriate participant. The duration of the monthly payments
may be further limited only to a specified maximum time, the life of the
alternate payee, or the life of another specified participant. The alternate
payee’s rights and interests survive the alternate payee’s death and may be
transferred by inheritance.

(8) The board may assess a participant or an alternate payee for all costs of
reviewing and administering a family law order, including reasonable attorney
fees. The board may adopt rules to implement this section.
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(9) Each family law order establishing a final obligation concerning
payments by the retirement system must contain a statement that the order is
subject to review and approval by the board.

(10) The board shall adopt rules to provide for the administration of family
law orders.”

Section 9. Section 19-2-908, MCA, is amended to read:

“19-2-908. Time of commencement of benefit — rulemaking. (1) (a)
The board shall grant a benefit to any active or inactive member who is vested, or
the member’s statutory or designated beneficiary, who has fulfilled all eligibility
requirements, terminated service, and filed the appropriate written application
with the board. However, the board may, on its own accord and without a
written application, begin benefit payments to a member or beneficiary in order
to comply with section 401(a)(9) of the Internal Revenue Code.

(b) A member may apply for retirement benefits before terminating serviee
termination from employment, but commencement of the benefits must be as
provided in this section.

(2) (a) Except as provided in subsection (2)(b), the service retirement benefit
may commence on the first day of the month following the eligible member’s last
day of membership service or, if requested by the inactive member in writing, on
the first day of a later month following filing of the written application.

(b) If an elected official’s term of office expires before the 15th day of the
month, the official may elect that service retirement benefits from a defined
benefit plan commence on the first day of the month following the official’s last
full month in office. An official electing this option shall file a written application
with the board. An official electing this option may not earn membership
service, service credit, or compensation for purposes of calculating highest
average compensation or final average compensation, as defined under the
provisions of the appropriate retirement system, in the partial month ending
the official’s term, and compensation earned in that partial month is not subject
to employer or employee contributions.

(3) The disability retirement benefit payable to a member must commence
on the day following the member’s termination from serviee employment.

(4) Monthly survivorship benefits from a defined benefit plan must
commence on the day following the death of the member.

(5) Estimated and finalized benefit payments must be issued as provided in
rules adopted by the board.

(6) With respect to the defined contribution plan, the board shall adopt rules
regarding the commencement of benefits that are consistent with applicable
provisions of the Internal Revenue Code and its implementing regulations.”

Section 10. Section 19-2-909, MCA, is amended to read:

“19-2-909. Execution or withholding for support obligation —
rulemaking. (1) Benefits in the retirement systems or plans provided for in
chapters 3, 5 through 9, 13, and 17 are subject to execution and income
withholding for the payment of a participant’s support obligation.

(2) For purposes of this section, the following definitions apply:

(a) “Execution” means a warrant for distraint issued or a writ of execution
obtained by the department of public health and human services when
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providing support enforcement services under Title IV-D of the Social Security
Act.

(b) “Income withholding” means an income-withholding order issued under
the provisions of Title 40, chapter 5, part 3 or 4, or an income-withholding order
issued in another state as provided in 40-5-157.

(c) “Participant” means an identified person who is a member or an actual or
potential beneficiary, survivor, or contingent annuitant of a retirement system
or plan designated pursuant to Title 19, chapter 3, 5, 6, 7, 8, 9, 13, or 17.

(d) “Support obligation” has the meaning provided in 40-5-403 for a support
order.

(38) The execution or income-withholding order may not require:

(a) atype or form of benefit, option, or payment not available to the affected
participant under the appropriate retirement system or plan; or

(b) an amount or duration of payment greater than that available to a
participant under the appropriate retirement system or plan.

(4) An execution or income-withholding order applied to a defined benefit
retirement plan may provide for payment only as follows:

(a) Retirement benefit payments or refunds may be apportioned by directing
payment of a percentage of the amount payable or payment of a fixed amount of
no more than the amount payable to the participant.

(b) The maximum amount of disability or survivorship benefits that may be
apportioned and paid under this section is the monthly benefit amount that
would have been payable on the date of termination of service if the member had
retired without disability or death.

(c) Retirement benefit adjustments for which a participant is eligible after
retirement may be apportioned only if existing benefit payments are
apportioned. The adjustments must be apportioned in the same ratio as existing
benefit payments.

(5) With respect to a defined contribution plan, an execution or
income-withholding order may provide for payment to an alternate payee only
as follows:

(a) The vested account of the participant may be apportioned by directing
payment of either a percentage or a fixed amount. The total amount apportioned
may not exceed the amount in the participant’s vested account. The alternate
payee may receive the payment only as a direct payment, rollover, or transfer. A
new account may net be established for an alternate payee, but money in the
account must be totally disbursed to the alternate payee as soon as feasible upon
the participant’s termination of service or death.

(b) If the participant is receiving periodic payments or an annuity provided
under the plan, those payments may be apportioned as a percentage of the
amount payable to the participant. Payments to the alternate payee may be
limited to a specific amount each month if the number of payments is specified.
Payments may not total more than the amount payable to the payee.

(6) The duration of monthly or other periodic payments apportioned from a
defined benefit or defined contribution plan participant to an alternate payee
may not exceed the lifetime of the appropriate participant. The duration of the
monthly payments may be further limited only to a specified maximum time,
the life of the alternate payee, or the life of another specified participant. The
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alternate payee’s rights and interests survive the alternate payee’s death and
may be transferred by inheritance.

(7) The board shall adopt rules to provide for the administration of execution
or income-withholding orders.”

Section 11. Section 19-3-108, MCA, is amended to read:

“19-3-108. (Temporary) Definitions. Unless the context requires
otherwise, as used in this chapter, the following definitions apply:

(1) (a) “Compensation” means remuneration paid out of funds controlled by
an employer in payment for the member’s services, or for time during which the
member is excused from work because of a holiday or because the member has
taken compensatory leave, sick leave, annual leave, or a leave of absence, before
any pretax deductions allowed by state or federal law are made.

(b) Compensation does not include:

(1) the payments-er contributions made inth
subjeet pursuant to 19-3-403(4)(a) for members of a bargaining unit,

(i1) in-kind goods provided by the employer, such as uniforms, housing,
transportation, or meals;

(111) in-kind services, such as the retraining allowance paid pursuant to
2-18-622, or employment-related services;

(iv) contributions to group insurance, such as that provided under 2-18-701
through 2-18-704; and

(v) lump-sum payments for compensatory leave, sick leave, or annual leave
paid without termination of employment.

(2) “Contracting employer” means any political subdivision or governmental
entity that has contracted to come into the system under this chapter.

(8) “Defined benefit plan” means the plan within the public employees’
retirement system established in 19-3-103 that is not the defined contribution
plan.

(4) “Employer” means the state of Montana, its university system or any of
the colleges, schools, components, or units of the university system for the
purposes of this chapter, or any contracting employer, except that a nonprofit
mental health corporation established pursuant to 53-21-204 may not be an
employer with regard to employees hired after June 30, 1999.

(5) “Employer contributions” means payments to a pension trust fund
pursuant to 19-3-316 from appropriations of the state of Montana and from
contracting employers.

(6) (a) “Highest average compensation” means a member’s highest average
monthly compensation during any 36 consecutive months of membership
service, except as otherwise provided in subsection (6)(b) or (6)(c).

(b) For ex-withrespeetto a member who has attained 65 years of age but has

not served at least 36 months, highest average compensation means total
compensation earned divided by the number of months the member has served.

(¢) For a vested member who does not have 36 consecutive months of
membership service, highest average compensation means the highest total
compensation earned during any 36 consecutive calendar months divided by 36.

(d) Lump-sum payments for severance pay, including payment for
compensatory leave, sick leave, and annual leave, paid to the member upon
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termination of employment may be used in the calculation of a retirement
benefit only to the extent that they are used to replace, on a month-for-month
basis, the regular compensation for a month or months included in the
calculation of the highest average compensation. A lump-sum payment may not
be added to a single month’s compensation.

(7) “System” or “retirement system” means the public employees’ retirement
system established in 19-3-103.

19-3-108. (Effective July 1, 2005) Definitions. Unless the context
requires otherwise, as used in this chapter, the following definitions apply:

(1) (a) “Compensation” means remuneration paid out of funds controlled by
an employer in payment for the member’s services, or for time during which the
member is excused from work because of a holiday or because the member has
taken compensatory leave, sick leave, annual leave, or a leave of absence, before
any pretax deductions allowed by state or federal law are made.

(b) Compensation does not include:

(1) the payments-or contributions made intievof-wagesforanindividual
subjeet pursuant to 19-3-403(4)(a) for members of a bargaining unit;

(i1) in-kind goods provided by the employer, such as uniforms, housing,
transportation, or meals;

(111) in-kind services, such as the retraining allowance paid pursuant to
2-18-622, or employment-related services;

(iv) contributions to group insurance, such as that provided under 2-18-701
through 2-18-704; and

(v) lump-sum payments for compensatory leave, sick leave, or annual leave
paid without termination of employment.

(2) “Contracting employer” means any political subdivision or governmental
entity that has contracted to come into the system under this chapter.

(8) “Defined benefit plan” means the plan within the public employees’
retirement system established in 19-3-103 that is not the defined contribution
plan.

(4) “Employer” means the state of Montana, its university system or any of
the colleges, schools, components, or units of the university system for the
purposes of this chapter, or any contracting employer.

(5) “Employer contributions” means payments to a pension trust fund
pursuant to 19-3-316 from appropriations of the state of Montana and from
contracting employers.

(6) (a)“Highest average compensation” means a member’s highest average
monthly compensation during any 36 consecutive months of membership
service, except as otherwise provided in subsection (6)(b) or (6)(c).

(b) For ex-withrespeetto a member who has attained 65 years of age but has
not served at least 36 months, highest average compensation means total
compensation earned divided by the number of months the member has served.

(¢) For a vested member who does not have 36 consecutive months of
membership service, highest average compensation means the highest total
compensation earned during any 36 consecutive calendar months divided by 36.

(d) Lump-sum payments for severance pay, including payment for
compensatory leave, sick leave, and annual leave, paid to the member upon
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termination of employment may be used in the calculation of a retirement
benefit only to the extent that they are used to replace, on a month-for-month
basis, the regular compensation for a month or months included in the
calculation of the highest average compensation. A lump-sum payment may not
be added to a single month’s compensation.

(7) “System” or “retirement system” means the public employees’ retirement
system established in 19-3-103.”

Section 12. Section 19-3-112, MCA, is amended to read:

“19-3-112. Education fund established — allocation of employer
contributions — educational program requirements. (1) (a) The board
shall establish an education fund &Hd—pfeﬂde—fe%ee}ueeﬁeﬁa-l—pfeg%&ms—fef to be
used to educate and inform system members in a manner consistent with the
provisions of this section.

(b) For the ongoing educational services and communication pregrams
services established pursuant to this section, from the employer contributions
made pursuant to 19-3-316, 0.04% of eovered-payroll the compensation paid to
all of the employer’s employees who are members of the system must be allocated
to the education fund established in subsection (1)(a). The board shall from time
to time review the sufficiency of this amount and recommend to the legislature
the adjustments that it considers appropriate.

(2) (a) The educational pregrams services must provide system members
with impartial and balanced information about plan choices, benefits, and
features. The pregrams services must invelve—multimedia be provided in a
variety of formats. Plan comparisons must, to the greatest extent possible, be
based upon real historical rates of return on investments or benefits available in
each retirement plan.

(b) If an educational pregram-is services are conducted by a contractor, the
board shall monitor the performance of the contract to ensure that the program
s services are conducted in accordance with the contract, applicable law, and the
rules of the board. A contractor hired to prov1de the educational serviees
pursuant-te-this-seetion program provided for in subsection (3) may not be the
same entity contracted to provide other services for the defined contribution
plan or the optional retirement program.

(8) The board shall previdefor-aninitial-and offer an ongoing transfer

educational program to provide new system members with information
necessary to make informed plan choice decisions. The transfer-edueational
program must include but is not limited to information on:

(a) determining the amount of money available to-a-member to transfer to
the defined contribution plan;

(b) the features of and differences between the defined benefit plan and the
defined contribution plan, both generally and specifically, as those differences
may affect the member;

(c) the expected benefit available if the member were to retire under each of
the retirement plans, based on appropriate alternative sets of assumptions;

(d) the aggfeg&te rate of return from 1nvestments inthe defmed contribution
plan a : : a i that must be
achieved to equal or exceed the expected monthly beneﬁt payable to the member
under the defined benefit plan, assuming the same time period in each plan;
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(e) the historical rates of return for the investment alternatives available in
the defined contribution plan;

e &5 a determining retirement
income needs and comparing determmed retlrement income needs to each plan’s
possible or expected benefit;

(g) use of supplemental retirement savings programs to enhance retirement
income;

)(h) the plan choices available to employees of the university system
pursuant to 19-3-2112 and the comparative benefits of each available plan; and

(i) payout options available in each of the retirement plans.

(4) An-engeing Ongoing educational services and communication pregrasm
services must previde be provided after members ef-either-plan have made their
initial retirement plan choice. These services must continually provide members
with information neeessaryto-makeinformed-deeisions about ehoices—within
their chosen plan ef-membership-andinpreparation, alternatives within their

chosen plan, and decisions necessary for retirement preparation. The pregram
services must include but not be limited to information concerning:

(a) rights and conditions of membership;

(b) benefit features within the plan, options, and the effects of certain
decisions;

(¢) planning for retzrement anludzng coordmatlon of contrlbutlons and
beneflts with a 4

supplemental retzrement savmgs programs;

(d) significant plan changes; and
(e) contribution rates and plan funding status:and

Aol e . .
(5) The board shall also establish a communication program to provide plan
information to participating employers and the employer’s personnel and

payroll officers and to explain their respective responsibilities in conjunction
with the retirement plans.

(6) This section does not prohibit a contracted plan vendor or vendors from
prov1d1ng systern members with 1nf0rmat10n and tools necessary to fﬂake

fememenkpfegmm—&nd understand the avazlable 1nvestment alternatlves

am and to

approprlately manage thelr selected retzrement plan
Section 13. Section 19-3-201, MCA, is amended to read:

“19-3-201. Contracts with political subdivisions. (1) Any municipal
corporation, county, or public agency in the state may become a contracting
employer and make all or specified groups of its employees members of the
retirement system by a contract entered into between the board and the
legislative body of the contracting employer. The contract may include any
provisions that are consistent with chapter 2 and this chapter and necessary in
the administration of the retirement system as it affects the contracting
employer and its employees.
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(2) The approval of the contract is subject to the following provisions, in
addition to the other provisions of chapter 2 and this chapter:

(a) The legislative body of the contracting employer shall adopt a resolution
giﬂﬁg—ﬁeﬁee of intention to approve the contract and containing a summary of
the major provisions of the retirement system. The contract may not be
approved unless the employees proposed to be included in the retirement system
adopt the proposal by a majority affirmative vote in a secret ballot. The ballot at
the election must include the summary of the retirement system as set forth in
the resolution. The election must be conducted as prescribed by the legislative
body of the contracting employer. Approval of the contract must be by-ordinanee
adepted by the affirmative vote of two-thirds of the members of the legislative
bodys; w1th1n 29 40 days after the adoptlon of the resolutlon ef—by—&n—e%diﬁa—nee

system-—Membership-in the provzszons of the retirement system ﬁeempﬁ-}sefy
foer apply to all employees whe-are-included-under-thecontract-and-whe-are on

the effective date of the contract and to all employees hired after the effective date
of the contract. An employee’s membership in either the defined benefit plan or
the defined contribution plan is determined on an individual basis as provided
in this chapter.

(c) The contract may be amended in the manner prescribed in this section for
the original approval of contracts.

i - The contract must be approved by the
board. The board may disapprove of a contract if, in the board’s sole discretion,
the contract adversely affects the interests of the retirement system. Any
amendments to the retirement system made pursuant to Montana laws
immediately apply to and become a part of the contract.

(3) The termination of the contract is subject to the following provisions, in
addition to the other provisions of this chapter:

(a) The legislative body of a contracting employer shall adopt a resolution
giving notice to its employees that it intends to terminate retirement system
coverage.

(b) All employees covered under the retirement system must be given notice
of the termination resolution and be permitted to vote for or against the
resolution by secret ballot.

(c) If a majority of covered employees votes for termination, the legislative
body, within 20 days after the approval of the resolution by the employees, may
adopt by a two-thirds majority a resolution terminating coverage under the
system effective the last day of that month and forward the resolution and a
certified copy of the election results to the board.

(d) Upon receipt of the termination resolution, the board may request an
actuarial valuation of the liabilities of the terminating agency to the retirement
system, and the board may withhold approval of the termination of contract
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until satisfactory arrangements are made to provide funding for any excess
accrued liabilities not previously funded by the terminating agency.”

Section 14. Section 19-3-316, MCA, is amended to read:

“19-3-316. Employer contribution rates. (1) Each employer shall
contribute to the system Except as prov1ded in subsectlon (2) t—he—a—me&ﬁt—é the
employer e
pay as employer contrzbutwns 6 9% of the compensatzon pazd to all of the
employer’s employees, except those properly excluded from membership. Of
employer contributions made under this subsection for both defined benefit plan
and defined contribution plan members, a portion must be allocated for
educational programs as provided in 19-3-112. Employer contributions for
members under the defined contribution plan must be allocated as provided in
19-3-2117.

(2) Local government and school district employer contributions must be the
total employer contribution rate provided in subsection (1) minus the state

contribution rate applied-te-their-monthlyeovered-payrolls under 19-3-319.”
Section 15. Section 19-3-318, MCA, is amended to read:

“19-3-318. Credit of empleyereeontribution contributions made after
termination member becomes inactive.

Contrtbutzons made on the bas1s of compensatlon earned by members after the

syst—em— they are conszdered to be Lnactwe members as prov1ded in 19 3- 403(4),
must be credited to the employer.”

Section 16. Section 19-3-319, MCA, is amended to read:

“19-3-319. State contributions for local government and school
district employers. The state shall contribute monthly from the general fund
to the pension trust fund a sum equal to 0.1% of the compensation ef-members
employed-by paid to all employees of local government entities and school
districts on and after July 1, 1997, except those properly excluded from
membership. The board shall certify amounts due under this section on a
monthly basis, and the state treasurer shall transfer those amounts to the
pension trust fund within 1 week. The payment is statutorily appropriated as
provided in 17-7-502.”

Section 17. Section 19-3-401, MCA, is amended to read:

“19-3-401. Membership — inactive vested members — inactive
nonvested members. (1) Except as otherwise provided in this chapter, all
employees shall become members of the defined benefit plan on the first day of
service. Each employer shall file with the board information affecting their
employees’ status as members as the board may require. An employee may
become a member of the defined contribution plan only as provided in Title 19,
chapter 3, part 21.

(@) (a) A An inactive member of the defmed benefit plan Wlth at least 5 years
of membership service w v
rﬂembers—&ee&mr&ated—eentﬂbﬂtreﬁs is an 1nact1ve vested member and retams
the right to purchase service credit and to receive a service retirement benefit
subject to the provisions of this chapter.

(b) If an inactive vested member of the defined benefit plan chooses to take a
lump-sum payment rather than a retirement benefit, the lump-sum payment
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consists of only the member’s accumulated contributions and not the employer’s
contributions.

(3) (a) A An inactive member of the defined benefit plan with less than 5
years of membershlp serv1ce whe—termiﬂ&tes—semee—&ﬂd—}ea*fes—the—mefﬂ-bers
is an inactive nonvested

member and is not eligible for any benefits from the retirement plan.

(b) An inactive nonvested member of the defined benefit plan is eligible only
for a refund of the member’s accumulated contributions.

(4) A Except as otherwise provided in this chapter, a member of either the
defined benefit plan or the defined contribution plan whe is an active member of
the system and is not eligible for a refund of contributions or for benefit payments
if the member either:

(a) returns to service w1th1n 30 days of termmatlon of semee—rs—&ﬁ—&eme

(b) termmates one serviee employment but remams employed in another
p y v aetive-member position covered by

the system.

(5) Time during which an employee of a school district is absent from service
during official vacation is counted as membership service in determining
eligibility for retirement benefits.”

Section 18. Section 19-3-403, MCA, is amended to read:

“19-3-403. Exclusions from membership. The following persons may not
become members of the retirement system:

(1) inmates of state institutions;

(2) persons in state institutions principally for the purpose of training but
who receive compensation;

(3) independent contractors;

(4) persons who are members of any other retirement or pension system
supported wholly or in part by funds of the United States government, any state
government, or political subdivision of the state and who are receiving credit in
the other system for employment. It is the purpose of this subsection to prevent a
person from receiving credit for the same employment in two retirement
systems supported wholly or in part by public funds, except when the service
qualifies and is applied for and the service credit is purchased pursuant to
19-3-503. A member of the retirement system who, because of employment by
the state, is requlred to become a member of any other system described in this
subsection is considered, selelyfor—the purpeses—of making regular
eeﬁtﬂbut}eﬁs—&s—peﬂﬁaﬂenﬂy—sep&r&ted—ﬁrem—semee with regard to that
employment an inactive member of the retirement system, except that the
member is not eligible for retirement or a refund of the member’s accumulated
contributions. Exclusion under this subsection is subject to the following
exceptions:

(a) When The employees of an employer who has entered 1nto a collectlve
bargaining agreement th 3%

mvolvmg a multzemployer
pension plan qualified by the internal revenue service
employees and that requires contributions by the employer for the members ofthe
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bargaining unit remain eligible, if otherwise qualified, for membership in the
retirement system.

(b) For the purpose of this subsection (4), persons receiving pensions,
retirement benefits, or other payments from any source on account of
employment other than as an employee are not considered, because of receipt,
members of any other retirement or pension system.

(5) court commissioners, elected officials, or appointive members of any
board or commission who serve the state or any contracting employer
intermittently and who are paid on a per diem basis;

(6) full-time students employed at and attending the same public
elementary school, high school, community college, or unit of the state
university system, except that a person excluded from membership as a student
of a public community college or a unit of the state university system who later
becomes an active member by otherwise becoming an employee may
affirmatively exercise the option of purchasing the service credit excluded by
this subsection by applying to the board in writing after becoming an active
member and become eligible to receive service credit for the excluded service
under the provisions of 19-3-505.”

Section 19. Section 19-3-412, MCA, is amended to read:

“19-3-412. Optional membership. (1) Except as provided in subsection
(2), the following employees and elected officials in covered employment-may
positions shall elect either to become active members of the retirement system or
to decline this optlonal membersh1p by flhng an 1rrevocable ertten apphcatlon
with the board w ¢ v in the
manner prescribed in subsectwn (3)

(a) elected officials of the state or local governments who:

(1) are paid on a salary or wage basis rather than on a per diem or other
reimbursement basis; or

(i1) were members receiving retirement benefits under the defined benefit
plan or a distribution under the defined contribution plan at the time of their
election;

(b) employees serving in employment that does not cumulatively exceed a
total of 960 hours of covered employment with all employers under this chapter
in any fiscal year;

(c) employees directly appointed by the governor;

(d) employees working 6 months or less for the legislative branch to perform
work related to the legislative session;

(e) the chief administrative officer of any city or county;
(H) employees of county hospitals or rest homes.

(2) (a) Except as provided in subsection (2)(b), employees and officials
described in subsections (1)(a) through (1)(f) who are employees or officials but
not members on July 1, 1999, have until December 1, 1999, to file an irrevocable,
written application with the board.

(b) Alegislator may also become a member as of the date prior to December
30, 2000, that the legislator filed an irrevocable written application with the
board to become a member and paid the employee share of contributions
determined by the board to be required to purchase the legislator’s prior service
credit. However, the legislator shall purchase at least 5 years of service credit or,
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if the legislator has less than 5 years of membership service, service credit equal
to all of the legislator’s membership service. The legislative branch is
responsible for paying the amount determined by the board to be the employer’s
share of contributions required to purchase a legislator’s service credit under
this subsectlon 2)(b).

1) A member who after April 17, 2003, is elected to a local government
position in which the member works less than 960 hours in a calendar year may,
within 180 days of being elected, decline optional membership with respect to
the member’s elected p0s1t10n

prescrzbe the form of the wrztten applzcatzon requlred pursuant to subsection (1)
and provide written application forms to each employer.

(b) Each employee or elected official in a position covered under subsection
(1) shall obtain the written application form from the employer and complete and
return it to the board.

(c) The written application must be filed with the board within 180 days of
the commencement of the employee’s or elected official’s employment.

(d) The employer shall file-the-statement-with-the boardand retain a copy of
the statement employee’s or elected official’s written application.

(4) If the employee or elected official fails to file the written application
required under subsection (1) with the board within the time allowed in
subsection (3), the employee or elected official waives membership.

(5) An employee or elected official who declines optional membership may
not receive membership service or service credit for the employment for which
membership was declined.

4)(6) An employee or elected official who declined optional membership but
later becomes a member may purchase service credit for the period of time
beginning with the date of employment in which membership was declined to
the commencement of membership. Purchase of service credit pursuant to this
subsection must comply with 19-3-505.

6)(7) Membership Except as provided in subsection (2)(c), membership in
the retirement system is not optional for an employee or elected official who is
already a member. Upon employment in a position for which membership is
optional:

(a) a member who was an active member before the employment remains an
active member;

(b) a member who was an inactive member before the employment becomes
an active member; and

(c) a member who was a retired member before the employment is subject to
part 11 of this chapter.

6)(8) (a) An employee or elected official who declines membership while
employed—in for a position for which membershlp is optional may not later
become a member while still employed in that position.
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(b) If, after a break in service of 30 days or more, an employee who was &
member employed in an optional membership position is reemployed in the
same position or is employed in a different position for which membership is
optional, the employee shall again choose or decline membership. Heweverif

(c) If the break in service is less than 30 days, an employee who declined
membership is bound by the employee’s original decision to decline
membership.

€H(9) An employee accepting a position that requires membership shall
become a member even if the employee previously declined membership and did
not have a 30-day break in service.

Section 20. Section 19-3-505, MCA, is amended to read:

“19-3-505. Purchase of previous employment with employer. (1)
Subject to the provisions of this section, a member who has employment for
which optional membership was declined or employment with an employer
prior to the employer’s contract coverage may file a written application with the
board to purchase all or a portion of the employment for service credit and
membership service. The application must include salary information certified
by the member’s employer or former employer.

(2) (a) A purchase ef serviee-eredit under this section is subject to the board’s
approval.

(b) If the board approves the request, the member shall pay the-ameunt all
contributions that the member and—the—member’s—emploser would have
contributed during the period of employment as if the employment had been
covered by the retirement system and shall pay the regular interest that would
have accumulated on the amount to the tlme of payment Hewever—t—he

(¢) The employer shall establish a policy as to the payment of retroactive
employer contributions or retroactive employer contributions and regular
interest and apply this policy indiscriminately for all employees and former
employees. All employee appeals of discrimination are subject to the
determination of the board. All successful appeals obligate the employer to pay
the employer and employee contributions with accrued interest for that
employee filing the appeal with the board. Each appeal must be heard on its
individual merits and may not bind the employer to pay all retroactive
payments for all former and present employees.

(d) If the employer establishes a policy under subsection (2)(c) of
nonpayment, the member shall pay the amount not paid by the employer in order
to receive service credit and membership service for the period of employment.”

Section 21. Section 19-3-908, MCA, is amended to read:

“19-3-908. Retirement incentive program — window of eligibility. (1)
Except as provided in subsection (4), a person who is an active member on
February 1, 1993, and who voluntarily terminates service or wheseserviee who
is involuntarily terminated from service because of a reduction in force on or
after June 25, 1993, but before January 1, 1994, and who is eligible for a normal
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service retirement under 19-3-901 or early retirement under 19-3-902 is entitled
to the retirement incentive provided in subsection (2).

(2) (a) The employer of an eligible member under subsection (1) shall pay the
total cost of purchasing up to 3 years of additional service credit that the
member is qualified to purchase under 19-3-513.

(b) The department of revenue shall pay the cost of purchasing up to 3 years
of additional service credit for qualifying county assessors and deputy assessors
eligible under subsection (1) whose employing county has not elected for
participation in the incentive program as provided in subsection (4).

(c) A member is entitled to a refund for that portion of previously purchased
additional service that would otherwise cause the member to be unqualified to
receive all or part of the additional service credit provided in this section.

(83) An active member who is involuntarily terminated from service because
of a reduction in force on or after March 1, 1993, but before June 25, 1993, and
who, if the member had not been terminated from service, would have been
eligible under subsection (1) for the retirement incentive is entitled to the
retirement incentive under subsection (2) if the member was, at the time of
termination from service, eligible for service retirement under 19-3-901 or early
retirement under 19-3-902 and retires on or after June 25, 1993.

(4) Subject to subsection (2)(b), a contracting employer’s participation in the
incentive program described in this section is optional. A contracting employer
may elect to provide the incentive by filing with the board a written notice of
election on or before June 1, 1993, and complying with rules adopted pursuant to
subsection (6).

(5) County assessors and deputy assessors are eligible for the incentive
program even if the employing county has not elected to participate in the
incentive program.

(6) The board may allow an employer to pay the contributions required
under subsection (2)(a) in installments for up to 10 years and may charge
interest at a rate set by the board pursuant to 19-2-403. The board shall adopt
rules to implement the provisions of this section.

(7) A member who has received additional service under this section and
who returns to employment for the same jurisdiction for 960 or more hours in a
calendar year in a position covered by the public employees’ retirement system
or for 600 or more hours in a calendar year in a position covered under any other
retirement system shall forfeit the additional service. The employer’s
contributions to purchase that member’s additional service credit, minus any
retirement benefits already paid, must be refunded to the employer. For
purposes of this subsection, all agencies of the state, including the university
system, are considered the same jurisdiction and other public employers
contracting with the retirement system are each considered separate
jurisdictions.”

Section 22. Section 19-3-1002, MCA, is amended to read:

“19-3-1002. Eligibility for disability retirement. (1) Except as provided
in subsections (2) and (3), a member entering service prior to February 24, 1991,
who is not eligible for service retirement or early retirement but who has at least
5 years of membership service and has become disabled while an active member
is eligible for disability retirement, as provided in 39-3-3068(1) 19-3-1008.
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(2) An active member who is 60 years of age or older and who has completed 5
years of membership service and has had a duty-related accident forcing the
member to terminate employment but who has not received or is ineligible to
receive workers’ compensation benefits under Title 39, chapter 71, for the
duty-related accident may conditionally waive the member’s eligibility for a
service retirement in order to be eligible for disability retirement. The waiver is
effective only upon approval by the board of the member’s written application
for disability retirement. The board shall determine whether a member has
become disabled. The board may request any information on file with the state
compensation insurance fund concerning any duty-related accident. If
information is not available, the board may request and the state fund shall then
provide an investigative report on the disabling accident.

(3) (a) A member in service on February 24, 1991, has a one-time election to
be covered for disability purposes under the provisions of 19-3-1008(2). This
election is irrevocable and must be made in writing by the member no later than
December 31, 1991. Coverage under the provisions of 19-3-1008(2) commences
on the date the completed written election is received by the board or its
designated representative. To be eligible for disability benefits under the
provisions of this part, a member must have completed 5 years of membership
service and must have become disabled while an active member.

(b) An individual becoming a member after February 24, 1991, who has
completed 5 years of membership service and has become disabled while an
active member is covered for disability purposes under the provisions of
19-3-1008(2) or (3).”

Section 23. Section 19-3-1005, MCA, is amended to read:

“19-3-1005. Application for disability retirement benefit. The board
shall grant a disability retirement benefit to any active or inactive member who
has fulfilled the eligibility requirements of 19-3-1002 and filed the appropriate
written application with the board. An application may be filed on a member’s
behalf by the head of the office or department in which the member is or was last
employed, by any other person on behalf of the member, or by the board upon its
own motion. The application must be filed within 4 months after the member’s
termination from seeviee employment unless the member is disabled
continuously from the date of termination from serviee employment to the date
of the application.”

Section 24. Section 19-3-1015, MCA, is amended to read:

“19-3-1015. Medical examination of disability retiree — cancellation
and reinstatement. (1) The board may, in its discretion, require a disabled
member to undergo a medical examination. The examination must be made by a
physician or surgeon appointed by the board, at a place mutually agreed upon by
the retired member and the board. Upon the basis of the examination, the board
shall determine whether the disabled member is unable, by reason of physical or
mental incapacity, to perform the essential elements of either the position held
by the member when the member retired or the position proposed to be assigned
to the member. If the board determines that the member is not incapacitated or
if the member refuses to submit to a medical examination, the member’s
disability retirement benefit must be canceled.

(2) If the board determines that a disabled member should no longer be
subject to medical review, the board may grant service retirement status to the
member without recalculating the monthly benefit. The board shall notify the
member in writing as to the change in status. If the disabled member disagrees
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with the board’s determination, the member may file a written application with
the board requesting that the board reconsider its action. The written
application for reconsideration must be filed within 60 days after receipt of the
notice of the status change.

(3) (a) Except as provided in subsections (3)(b) and (3)(c), a member whose
disability retirement benefit is canceled because the board has determined that
the member is no longer incapacitated must be reinstated to the position held by
the member immediately before the member’s retirement or to a position in a
comparable pay and benefit category with duties within the member’s capacity
if the member was an employee of the state or of the university. If the member
was an employee of a contracting employer, the board shall notify the proper
official of the contracting employer that the disability retirement benefit has
been canceled and that the former employee is eligible for reinstatement to duty.
The fact that the former employee was retired for disability may not prejudice
any right to reinstatement to duty that the former employee may have or claim
to have.

(b) A member who is employed by an employer terminates forfeits any right
to reinstatement provided by this section.

(c) This section does not affect any requirement that the former employee
meet or be able to meet professional certification and licensing standards
unrelated to the disability and necessary for reinstatement to duty.

(4) If a member whose disability retirement benefit is canceled is not
reemployed in a position subject to the retirement system, the member’sserviee
member is considered, for the purposes of 19-2-602, to have been-diseontinted
terminated service coincident with the commencement of the member’s
retirement benefit.”

Section 25. Section 19-3-1204, MCA, is amended to read:

“19-3-1204. Survivorship benefit elected by beneficiary. (1) A
designated beneficiary eligible to receive a lump-sum death payment may
instead elect a survivorship benefit by filing a written application with the
board, if all of the following conditions are met:

(a) The member on behalf of whom the death benefit is payable had
completed 5 years of membership service.

(b) The designated beneficiary is a natural person.

(c) The designated beneficiary elects the survivorship benefit within 90 days
of receipt of notice from the board that the designated beneficiary is eligible to
receive the lump-sum death payment.

(2) The A designated beneficiary of a vested member may, by filing a written
application with the board, elect to receive a survivorship benefit in lieu of a

lump-sum death payment of-the-member’s-aceount.

(3) (a) If the designated beneficiary is a minor, the custodian designated in
19-2-803 may, on the minor’s behalf, file a written application with the board.

(b) If an application is not filed on the minor’s behalf and no payment has
been made, the designated beneficiary may file a written application upon
reaching the age of majority. For the purposes of this subsection (3)(b), the
survivorship benefit provided for in 19-3-1205 must be calculated as if the
member had died on the last day of the month before the month in which the
application was filed.”
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Section 26. Section 19-3-1501, MCA, is amended to read:

“19-3-1501. Optional forms of benefits — designation of contingent
annuitant. (1) The retirement benefit of a member or the survivorship benefit
of a designated beneficiary who so elects must be converted, in lieu of all other
benefits under this chapter, into an optional retirement benefit that is the
actuarial equivalent of the original benefit. Fhe An optional retirement benefit
is initially payable during the member’s or designated beneficiary’s lifetime,
with a subsequent benefit, depending on the option selected, to a contingent
annuitant as follows:

(a) option 2—a continuation of the redueed-ameount optional retirement
benefit after the death of the initial payee and payable during the lifetime of the
named contingent annuitant;

(b) option 3—a continuation of one-half of the redueced-ameunt optional
retirement benefit after the death of the initial payee and payable during the
lifetime of the named contingent annuitant;

(c) option 4—upen a continuation of the optional retirement beneﬁt to one or
more contmgent (mnuztants in the event of the 1n1t1a1 payees death—e%hef

a-ppfeved—by—t-he-beafd before the end ofaperzod certam determmed as follows

(i) the period certain commences at the time that the initial payee first begins
receiving the retirement benefit and is available as either:

(A) a 10-year period certain if the member retired at 75 years of age or
younger; or

(B) a 20-year period certain if the member retired at 65 years of age or
younger;

(it) if there is more than one surviving contingent annuitant, each contingent
annuitant must receive a proportion of the initial payee’s benefit on a share and
share alike basis.

(2) The member or the designated beneficiary who elects an optional
retirement benefit shall file a written application with the board prior to the
first payment of the benefit. A contingent annuitant must be identified on the
application.

(3) If a benefit recipient or the recipient’s contingent annuitant dies before
the first payment has been made under option 2 or 3, the election of the option is
automatically canceled.

(4) If a member dies after retirement and within 30 days from the date that
the member’s written application electing or changing an election of an optional
retirement benefit is received by the board, then the election is void.

(5) (a) Upon filing a written application with the board, a retired member
who is receiving an optional retirement benefit that became effective before
October 1, 1999, may designate a different contingent annuitant, select a
different option, or convert the member’s optional retirement benefit to a
regular retirement benefit if:

(1) the original contingent annuitant has died; or

(i1) the member’s marriage to the original contingent annuitant has been
dissolved and the original contingent annuitant has no right to receive the
optional retirement benefit as part of a family law order, as defined in 19-2-907.
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(b) Upon receipt of the written application, the board shall actuarially adjust
the member’s monthly retirement benefit to reflect the change.

(6) (a) A retired member receiving an optional retirement benefit pursuant
to subsection (1)(a) or (1)(b) that is initially effective on or after October 1, 1999,
may file a written application with the board to have the optional retirement
benefit revert to the regular retirement benefit available at the time of the
member’s retirement, designate a different contingent annuitant, or select a
different option if:

(1) the contingent annuitant has died, in which case the optional benefit may
revert effective on the first day of the month following the contingent
annuitant’s death; or

(i1) the member’s marriage to the contingent annuitant is dissolved and the
beneficiary has no right to receive the optional retirement benefit as part of a
family law order, in which case the benefit must revert effective on the first day
of the month following receipt of the written application and verification that
the family law order does not grant the optional benefit to the contingent
annuitant.

(b) A regular retirement benefit provided pursuant to this subsection (6)
must be increased by the amount of any postretirement adjustments received by
the member since the effective date of the member’s retirement.

(7) A written application pursuant to subsection (5) or (6) must be filed with
the board within 18 months of the death of or dissolution of marriage to the
contingent annuitant.”

Section 27. Section 19-3-2104, MCA, is amended to read:

“19-3-2104. Board powers and duties — rulemaking. (1) The board has
the powers and shall perform the duties regarding the defined contribution plan
as provided in 19-2-403, as applicable. The board may also exercise the powers
and shall perform the duties provided in this chapter.

(2) The board shall, in accordance with the Montana Administrative
Procedure Act, adopt rules necessary for the implementation of this part and
other applicable sections in chapters 2 and 3 of this title;—ineluding—rules

3 he follovw ine:

Section 28. Section 19-3-2111, MCA, is amended to read:

“19-3-2111. Plan membership — written election required — failure
to elect — effect of election. (1) Except as otherwise provided in this part:

(a) (1) a member who is an active member of the defined benefit plan on the
date that the defined contribution plan becomes effective may, within 12 months
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after that date, elect to transfer to and become a member of the plan regardless
of whether the member remains active, becomes inactive, or terminates eevered
employment and plan membership within the 12-month period;

(i1) a member who was an inactive member of the defined benefit plan on the
date that the defined contribution plan becomes effective and who is rehired into
covered employment after the plan effective date may, within 12 months after
the member’s rehire date, elect to transfer to and become a member of the plan
regardless of whether the member remains active, becomes inactive, or
terminates eevered employment and plan membership within the 12-month
period;

(b) a member who is initially hired into covered employment on or after the
date that the defined contribution plan becomes effective may, within 12 months
of the member’s hire date, elect to become a member of the plan regardless of
whether the member remains active, becomes inactive, or terminates eevered
employment and plan membership within the 12-month period.

(2) (a) Elections made pursuant to this section must be made on a form
prescribed by the board.

(b) A member failing to make an election prescribed by this section remains
a member of the defined benefit plan.

(c¢) An election under this section, including the default election pursuant to
subsection (2)(b), is a one-time irrevocable election. Subject to 19-3-2113, this
subsection (2)(c) does not prohibit a new election after a member has terminated
membership in either plan and returned to covered employment.

(3) A member in either the defined benefit plan or the defined contribution
plan who becomes inactive after an election under this section and who returns
to active membership remains in the plan previously elected.

(4) A system member may not simultaneously be a member of the defined
benefit plan and the defined contribution plan and must be a member of either
the defined benefit plan or the defined contribution plan. A period of service may
not be credited in more than one retirement plan within the system.

(5) The provisions of this part do not prohibit the board from adopting rules
to allow an employee to elect the defined contribution plan from the first day of
covered employment.

(6) A member of the defined benefit plan who is subject to a family law order
pursuant to 19-2-907 or an execution or income-withholding order pursuant to
19-2-909 may not transfer to the defined contribution plan unless the order is
modified to apply under the defined contribution plan.

(7) (a) A member of the defined benefit plan who is purchasing service credit
through installment payments, either made directly to the board or pursuant to
a payroll deduction agreement, may not transfer membership to the defined
contribution plan unless the member first completes or terminates the contract
for purchase of service credit.

(b) A member who files an election to transfer membership may make a
lump-sum payment for up to the balance of the service credit remaining to be
purchased prior to transferring, subject to the limitations of section 415 of the
Internal Revenue Code. The lump-sum payment, unless made by a rollover
pursuant to 19-2-708, must be made with after-tax dollars.

(¢) If a member who files an election to transfer membership fails to
complete or terminate the contract for purchase of service credit by the end of
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the member’s 12-month election window, the board shall terminate the service
purchase contract and credit the member with the prorated amount of service
credit purchased under the contract.”

Section 29. Section 19-3-2112, MCA, is amended to read:

“19-3-2112. Plan choices for members employed by university
system — amount available to transfer — effect on rights. (1) If a member
who is employed by the Montana university system is eligible to make an
election under this part to transfer to the defined contribution plan, the
employee may, instead of electing the defined contribution plan, elect to transfer
membership to the university system’s optional retirement program provided
for under chapter 21 of this title.

(2) Except as otherwise provided in this part, an election to transfer
membership to the optional retirement program must be made in accordance
with the following provisions:

(a) (i) Amember employed by the university system whois an active member
of the defined benefit plan on the effective date of the defined contribution plan
may, within 12 months after that date, elect to transfer to and become a member
of the optional retirement program regardless of whether the member remains
active, becomes inactive, or terminates eevered employment and plan
membership within the 12-month period.

(i1) A member who was an inactive member of the defined benefit plan on the
effective date of the defined contribution plan and who is hired or rehired into
covered employment with the university system after that date may, within 12
months after the member’s hire or rehire date, elect to transfer to and become a
member of the optional retirement program regardless of whether the member
remains active, becomes inactive, or terminates eevered employment and plan
membership within the 12-month period.

(iii)) A member who is initially hired into covered employment with the
university system on or after the effective date of the defined contribution plan
may, within 12 months of the member’s hire date, elect to become a member of
the optional retirement program regardless of whether the member remains
active, becomes inactive, or terminates eevered employment and plan
membership within the 12-month period.

(b) Elections made pursuant to this section must be made on a form
prescribed by the board.

(c) Amember failing to make an election prescribed by this section remains a
member of the defined benefit plan.

(d) An election under this section, including the default election pursuant to
subsection (2)(c), is a one-time irrevocable election. Subject to 19-3-2113, this
subsection (2)(d) does not prohibit a new election after an employee has
terminated membership in the optional retirement program and returned to
employment in a position covered under the system.

(e) A member in either the defined benefit plan or the optional retirement
program who becomes inactive after an election under this section and who
returns to active membership remains in the plan previously elected.

(®) Except as provided in subsection (2)(g), a university employee in a
position covered under the system may not simultaneously be a member of more
than one retirement plan under chapters 3 and 21 of this title, but must be a
member of the defined benefit plan, the defined contribution plan, or the
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optional retirement program as provided by applicable provisions of this title.
The same period of service may not be credited in more than one retirement
system or plan.

(g) A university system employee who is or has been a member of the
optional retirement program and returns to or accepts covered employment
other than with the university system may make an election pursuant to
19-3-2111. That election is valid only for covered employment other than with
the university system.

(h) The provisions of this part do not prohibit the board from adopting rules
to allow an eligible employee to elect the optional retirement program from the
first day of covered employment.

(1) A member of the defined benefit plan who is subject to a family law order
pursuant to 19-2-907 or an execution or income-withholding order pursuant to
19-2-909 may not transfer to the optional retirement program unless the order is
modified to apply under the optional retirement program.

() () A member of the defined benefit plan who is purchasing service credit
through installment payments, either made directly to the board or pursuant to
a payroll deduction agreement, may not transfer membership to the optional
retirement program unless the member completes or terminates the contract for
purchase of service credit.

(i1) A member who files an election to transfer membership may make a
lump-sum payment for up to the balance of the service credit remaining to be
purchased prior to transferring, subject to the limitations of section 415 of the
Internal Revenue Code. The lump-sum payment, unless made by a rollover
pursuant to 19-2-708, must be made with after-tax dollars.

(i11) If a member who files an election to transfer fails to complete or
terminate the contract for purchase of service credit by the end of the member’s
12-month election window, the board shall terminate the service purchase
contract and credit the member with the prorated amount of service credit
purchased under the contract.

(8) For an employee electing to transfer membership to the optional
retirement program, the board shall transfer to the optional retirement
program the amount that the employee would have been able to transfer to the
defined contribution plan under 19-3-2114.

(4) An election to become a member of the optional retirement program
pursuant to this section is a waiver of all rights and benefits under the public
employees’ retirement system.”

Section 30. Section 19-3-2114, MCA, is amended to read:

“19-3-2114. Amount available to transfer. (1) (a) For an employee who
was a-system an active member of the system on the day before the effective date
of the defined contribution plan and who elects to transfer to the plan;:

(i) for amounts contributed prior to July 1, 2002, the board shall transfer
from the defined benefit plan to the member’s retirement account the
employee’s contributions and the percentage of the employer’s contributions
specified in subsection (1)(b), plus 8% compounded annual interest on the total
of the transferred employee and employer contributions from the month that the
contributions were received, and

(it) for amounts contributed on or after July 1, 2002, the board shall transfer
from the defined benefit plan to the member’s retirement account an amount
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equal to the amount that would have been allocated to the member’s account
pursuant to 19-3-2117, plus 8% compounded annual interest from the month
that the contributions were received.

(b) Based on the contribution amount historically available to pay unfunded
liabilities in the defined benefit plan and the transferring member’s years of
membership service, the percentage of the employer contributions that may be
transferred are as follows:

Years of membership service Percentage of employer

contributions available to transfer
Less than 5 years 65.53%
5 to 9 years 58.59%
10 to 14 years 55.26%
15 to 19 years 55.42%
20 or more years 57.53%

(2) For an employee hired on or after the effective date of the defined
contribution plan who elects to become a member of the plan, the board shall
transfer from the defined benefit plan to the member’s retirement account an
amount equal to the amount that would have been eredited allocated to the
member’s account pursuant to 19-3-2117 had the employee become a plan
member on the employee’s hire date, plus 8% compounded annual interest from
the month that the contributions were received.

(3) For an employee who was an inactive member of the defined benefit plan
on the date that the defined contribution plan became effective and who after that
date became an active member and elected to transfer to the defined contribution
plan:

(a) for amounts contributed prior to July 1, 2002, the board shall transfer
from the defined benefit plan to the member’s retirement account the employee’s
contributions and the percentage of the employer’s contributions specified in
subsection (1)(b), plus 8% compounded annual interest on the total of the
transferred employee and employer contributions from the month that the
contributions were received,; and

(b) for amounts contributed on or after July 1, 2002, the board shall transfer
from the defined benefit plan to the member’s retirement account an amount
equal to the amount that would have been allocated to the member’s account
pursuant to 19-3-2117, plus 8% compounded annual interest from the month
that the contributions were received.”

Section 31. Section 19-3-2116, MCA, is amended to read:

“19-3-2116. Vesting — mandatory termination of membership —
forfeitures. (1) A member’s contribution account includes the member’s
contributions and the income on those contributions and is vested from the date
that the employee becomes a member of the plan.

(2) A member’s employer contribution account includes the employer’s
contributions and the income on those contributions and is vested only when the
member has a total of 5 years of membership service under the system.

(3) A member’s account for other contributions includes the member’s
rollovers of contributions made pursuant to 19-3-2115 and income on those
contributions and is vested from the date that the contribution is credited to the
account.
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(4) A member who terminates eevered-employment service after becoming a
vested member may terminate plan membership as provided in 19-3-2123.

(5) A member who terminates eevered-employment service before becoming
a vested member shall terminate plan membership as provided in 19-3-2123
and subject to 19-3-2126.

(6) If the member’s employer contribution account is not vested upon
termination of eeveredemployment plan membership, as provided in 19-3-2123,
the employer contributions and income are forfeited and must be allocated as
provided in 19-3-2117.”

Section 32. Section 19-3-2117, MCA, is amended to read:

“19 3 2117 Allocatlon of contrlbutlons and forfeltures (1) Fraehplan
8 ; ; c he The member
contrlbutlons made under 19 3 315 and addltwnal contrzbutwns paid by the
member for the purchase of service must be allocated to the plan member’s
retirement account.

@) Sub]ect to adJustment by the board as provided in 19-3-2121, beginning
;> of the employer contributions under 19-3-316
received on or after July 1, 2002, an amount equal to:

(a) 4.19% of compensation must be allocated to the member’s retirement
account;

(b) 2.37% of compensation must be allocated to the defined benefit plan as
the plan choice rate; and

(¢) 0.04% of compensation must be allocated to the education fund as
provided in 19-3- 112(1)(b)- and

}9-8-8%6— 0.3% of compensatlon must be allocated to the long term d1sab1hty
plan trust fund established pursuant to 19-3-2141.

4)(3) Forfeitures of employer contributions and investment income on the
employer contributions may not be used to increase a member’s retirement
account. The board shall allocate the forfeitures under 19-3-2116 to meet the
plan’s administrative expenses, including startup expenses.”

Section 33. Section 19-3-2121, MCA, is amended to read:

“19-3-2121. Determination and adjustment of plan choice rate and
contribution allocations. (1) The board shall periodically review the
sufficiency of the plan choice rate and shall adjust the allocation of contributions
under 19-3-2117 as specified in this section. The board shall collect and
maintain the data necessary to comply with this section.

(2) The plan choice rate set in 19-3-2117(2)(b) must be adjusted as provided
in this section, taking into account:

(a) as determined under subsection (3), the change in the normal cost
contribution rate in the defined benefit plan that is the result of member
selection of the defined contribution plan; and

(b) as determined under subsection (4), the sufficiency of the plan choice rate
to actuarially fund the defined contribution plan member’s appropriate share of
the defined benefit plan’s unfunded liabilities.
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(3) The change in the normal cost contribution rate must be an amount equal
to the difference between the normal cost contribution rate in the defined
benefit plan that would have resulted if all system members remained in the
defined benefit plan and the normal cost contribution rate in the defined benefit
plan for the actual members of the defined benefit plan, multiplied by the
eovered-payroll compensation paid to all of the members in the defined benefit
plan, divided by the eevered-payrel compensation paid to all of the members in
the defined contribution plan. The measurements under this subsection must be
based on the defined benefit plan in effect on the effective date of the defined
contribution plan until the board determines that the defined benefit plan has
been amended in a manner that significantly affects plan choices available to
system members. After a board determination that the defined benefit plan has
been significantly changed, the measurements in this subsection with respect to
members entering the system after the significant change must be made on the
basis of the defined benefit plan, as amended.

(4) The sufficiency of the plan choice rate to actuarially fund the appropriate
share of the defined benefit plan’s unfunded liabilities must be determined as
follows:

(a) The board shall determine the number of years required to actuarially
fund the defined benefit plan’s unfunded liabilities as of the June 30, 1998,
actuarial valuation, which must be the initial schedule for the defined
contribution plan to actuarially fund the plan’s share of the unfunded liabilities.
The board shall reduce the schedule by 1 year each biennium.

(b) During each subsequent actuarial valuation of the defined benefit plan
conducted pursuant to 19-2-405, the board shall determine whether the plan
choice rate minus the amount provided in subsection (2)(a) of this section is
sufficient to pay the unfunded liability obligations within the schedule
determined under subsection (4)(a) of this section. If the amount is insufficient
to fund the liability over a period of 10 years longer than the scheduled period or
is more than sufficient to fund the liability over a period of 10 years earlier than
the scheduled period, the board shall determine to the nearest 0.1% the amount
of the increase or decrease in the plan choice rate that is required to actuarially
fund the liabilities according to the established schedule.

(5) If the board determines that the plan choice rate should be increased or
decreased, the plan choice rate under 19-3-2117(2)(b) must be increased or
decreased accordingly. If the plan choice rate is increased, the allocation of
employer contributions to member accounts under 19-3-2117(2)(a) must be
decreased by that amount. If the plan choice rate is decreased, the allocation of
employer contributions to member accounts under 19-3-2117(2)(a) must be
increased by that amount.

(6) If the board determines that the contribution rate to the disability plan
under 19-3-211763)(2)(d) should be increased, the employer contribution to each
member’s account under 19-3-2117(2)(a) must be decreased by that amount. If
the board determines that the contribution rate to the disability plan under
19-3-211763)}(2)(d) should be decreased, the employer contribution to each
member’s account under 19-3-2117(2)(a) must be increased by that amount.

(7) By November 1 of the year of a determination pursuant to this section
that the allocation of employer contributions under 19-3-2117(2) must be
changed, the board shall notify system members, participating employers,
employee and employer organizations, the governor, and the legislature of its
determination and of the changes required.
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(8) Effective January 1 of the year after the regular legislative session that
immediately follows a determination under this section, the plan choice rate and
the allocation of contributions under 19-3-2117(2) must be adjusted according to
the board’s determination.”

Section 34. Section 19-3-2126, MCA, is amended to read:

“19-3-2126. Refunds — minimum account balance — adjustment by
rule. (1) Before termination of service, a member may not receive a refund of
any portion of the member’s vested account balance.

(2) Except as provided in 19-3-2142, a member who terminates frem service
and whose vested account balance is less than $200 must be paid the vested
account balance in a lump sum. If the member’s employer contribution account
is not vested, the employer contributions and income are forfeited and must be
allocated as provided in 19-3-2117. The payment must be made as soon as
administratively feasible after—the-member’s—termination without a written
application from the member.

(3) Except as provided in 19-3-2142, unless a written application is made
pursuant to subsection (4)(a), a member who terminates frem service and whose
vested account balance is between $200 and $5,000 must be paid the vested
account balance in a lump sum. The payment must be made as soon as
administratively feasible after—the—member’s—termination. If the member’s
employer contribution account is not vested, the employer contributions and
income are forfeited and must be allocated as provided in 19-3-2117.

(4) (a) Except as provided in 19-3-2142, upon the written apphcatlon of a
terminating member terminating service whose vested account balance is $200
or more, the board shall make a direct rollover distribution pursuant to section
401(a)(31) of the Internal Revenue Code of the eligible portion of that balance.
To receive the direct rollover distribution, the member is responsible for
correctly designating, on forms provided by the board, an eligible retirement
plan that allows the rollover under applicable federal law.

(b) The direct rollover distribution must be paid directly to the eligible
retirement plan.

(5) A member who terminates service with an account balance greater than
$5,000, whether vested or not, may remain in the plan.

(6) The board may by rule adjust the minimum account balance provided in
this section as necessary to maintain reasonable administrative costs and to
account for inflation.”

Section 35. Section 19-5-103, MCA, is amended to read:

“19-5-103. Call of retired judges and justices and inactive vested
members for duty. (1) (a) If physically and mentally able, a retired judge or
justice who has voluntarily retired after at least 8 years of service is subject to
call for duty by the chief justice to aid and assist any district court or any water
court under directions that the chief justice may give or to serve as water judge.

(b) When called, a retired judge’s or justice’s duties include the examination
of the facts, cases, and authorities cited and the preparation of opinions for and
on behalf of the court to which the judge or justice is called to serve. The
opinions, when and if and to the extent approved by the court, may be ordered by
the court to constitute the opinion of the court. The court and the retired judge or
justice may, subject to any rule that the supreme court may adopt, perform any
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duties preliminary to the final disposition of cases that are not inconsistent with
the constitution of the state.

(2) (a) Aretired judge or justice, when called to duty, must be reimbursed for
actual expenses, if any, in responding to the call.

(b) In addition, a retired judge or justice is entitled to receive compensation
in an amount equal to:

(1) the daily salary then currently applicable to the judicial position in which
the duty is rendered for each day of duty rendered, up to a total of 180 days in a
calendar year; and

(i1) for each day of duty after 180 daysin a calendar year, one-twentieth of the
monthly salary then currently applicable to the judicial position in which the
duty is rendered minus an amount equal to one-twentieth of the monthly
retirement benefit that the retired judge or justice is receiving, if any.

(3) Ajudge or justice who is an inactive vested member, who has Voluntarlly
terminated discontinued service as an active judge after 8 years of service, and
who, by reason of age, is not eligible to receive a retirement benefit under this
chapter may be called for duty as provided in subsection (1). A judge or justice
called to duty under this subsection must be reimbursed as provided in
subsection (2)(a) and compensated as provided in subsection (2)(b)(i) regardless
of the number of days served in a calendar year.”

Section 36. Section 19-5-402, MCA, is amended to read:

“19-5-402. Member’s contribution. (1) Each member-shall-eontribute
inte-thefund-asumequal-to member’s contribution is 7% of the member’s
menthly compensation beginning-on-the-first-dayv-of the member’sterm.

(2) Each employer, pursuant to section 414(h)(2) of the Internal Revenue
Code, as amended and applicable on July 1, 1991, shall pick up and pay the
contributions that would be payable by the member under subsection (1) for
service rendered after June 30, 1991.

(8) The member’s contribution picked up by the employer is the member’s
contribution for all purposes of the retirement system, except for the
determination of a tax upon a distribution from the retirement system. The
contributions must become part of the member’s accumulated contributions but
must be accounted for separately from the previously accumulated
contributions.

(4) The member’s contributions picked up by the employer are payable from
the same source used to pay compensation to the member and must be included
in the member’s monthly compensation. The employer shall deduct from the
member’s compensation an amount equal to the amount of the member’s
contributions picked up by the employer and remit the total of the contributions
to the board.”

Section 37. Section 19-5-404, MCA, is amended to read:

“19-5-404. Geﬁbﬂbuﬁeﬂs—by—s&&be State employer contribution. (1)

Except as prov1ded in subsection (2), the state efMontana shall eontribute

pay as employer contributions

25.81% of the compensation ef-each—member paid to all of the employer’s
employees, except those properly excluded from membership.

(2) The state efMentana shall contribute monthly from the renewable

resource grant and loan program account in the state special revenue fund to the
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judges’ pension trust fund an amount equal to 25.81% of the compensation paid
to the chief water court judge. The judiciary shall include in its budget and shall
request for legislative appropriation an amount necessary to defray the state’s
portion of the costs of this section.”

Section 38. Section 19-5-410, MCA, is amended to read:

“19-5-410. Application to purchase military service credit. (1) (a)
Except as etherwise provided in this—seetion subsection (1)(b) and subject to
19-5-411, a member with at least 5 years of membership service may, at any
time prior to retirement, file a written application with the board to purchase
service credit and membership service for up to 5 years of the member’s active

service in the armed forces of the United States for-the-purpose-ofealeulating

3)(b) A member is not eligible to purchase active military service credit and
membership service under this-seetion subsection (1)(a) if the member:

€a)(i) has retired from active duty in the armed forces of the United States
with military retirement benefits based on that military service;

b)(ii)is eligible, pursuant to 19-2-707, to receive credit in the system for that
service; or

€e)(iit) 1s eligible to receive credit for that service in any other retirement
system or plan.

(2) (a) Except as provided in subsection (2)(b) and subject to 19-5-411, a
member with at least 5 years of membership service may, at any time prior to
retirement, file a written application with the board to purchase service credit
and membership service for up to 5 years of the member’s reserve military service
in the armed forces of the United States.

(b) A member is not eligible to purchase reserve military service credit and
membership service under subsection (2)(a) if the member is eligible, pursuant to
19-2-707, to receive credit in the system for that service.

(3) To purchase service credit and membership service under this section, the
member shall pay the actuarial cost of the member’s active or reserve military
service credit based on the system’s most recent actuarial valuation.”

Section 39. Section 19-5-701, MCA, is amended to read:

“19-5-701. Optional forms of benefits — designation of contingent
annuitant. (1) The retirement benefit of a member or the survivorship benefit
of a designated beneficiary who so elects must be converted, in lieu of all other
benefits under this chapter, into an optional retirement benefit that is the
actuarial equivalent of the original benefit. The An optional retirement benefit
is initially payable during the member’s or designated beneficiary’s lifetime,
with a subsequent benefit, depending on the option selected, to a contingent
annuitant as follows:

(a) option 2—a continuation of the redueed—amount optional retirement
benefit after the death of the initial payee and payable during the lifetime of the
named contingent annuitant;

(b) option 3—a continuation of one-half of the reduced-ameunt optional
retirement benefit after the death of the initial payee and payable during the
lifetime of the named contingent annuitant;
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(c) option 4—upen a continuation of the optional retirement beneﬁt to one or
more contmgent (mnuztants in the event of the 1n1t1a1 payees death—e%hef

aﬁpfeved—by—bhe—be&fd before the end of a perwd certam determmed as follows

(i) the period certain commences at the time that the initial payee first begins
receiving the retirement benefit and is available as either:

(A) a 10-year period certain if the member retired at 75 years of age or
younger; or

(B) a 20-year period certain if the member retired at 65 years of age or
younger;

(it) if there is more than one surviving contingent annuitant, each contingent
annuitant must receive a proportion of the initial payee’s benefit on a share and
share alike basis.

(2) The member or designated beneficiary who elects an optional retirement
benefit shall file a written application with the board prior to the first payment
of the benefit. A contingent annuitant must be identified on the application.

(3) If a benefit recipient or the recipient’s contingent annuitant dies before
the first payment has been made under option 2 or 3, the election of the option is
automatically canceled.

(4) If the member dies after retirement and within 30 days from the date
that the member’s written application electing or changing an election of an
optional retirement benefit is received by the board, the election is void.

(5) (a) A retired member receiving an optional retirement benefit pursuant
to subsection (1)(a) or (1)(b) that is initially effective on or after October 1, 1999,
may file a written application with the board to have the optional retirement
benefit revert to the regular retirement benefit available at the time of the
member’s retirement if:

(1) the contingent annuitant has died, in which case the optional benefit
must revert effective on the first day of the month following the contingent
annuitant’s death; or

(i1) the member’s marriage to the contingent annuitant is dissolved and the
beneficiary has no right to receive the optional retirement benefit as part of a
family law order, as defined in 19-2-907, in which case the benefit must revert
effective on the first day of the month following receipt of the written application
and verification that the family law order does not grant the optional benefit to
the contingent annuitant.

(b) A regular retirement benefit provided pursuant to this subsection (5)
must be increased by the amount of any postretirement adjustments received by
the member since the effective date of the member’s retirement.

(6) A written application pursuant to subsection (5) must be filed with the
board within 18 months of the death of or dissolution of marriage to the
contingent annuitant.

(7) (a) Upon filing a written application with the board, a retired member
who is receiving an optional retirement benefit may designate a different
contingent annuitant, select a different option, or convert the member’s optional
retirement benefit to a regular retirement benefit if:

(1) the original contingent annuitant has died; or
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(i1) the member has been divorced from the original contingent annuitant
and the original contingent annuitant has no right to receive the optional
retirement benefit as part of a family law order.

(b) Upon receipt of the written application, the board shall actuarially adjust
the member’s monthly retirement benefit to reflect the change.”

Section 40. Section 19-5-902, MCA, is amended to read:

“19-5-902. Election — guaranteed annual benefit adjustment. (1)
Subject to subsection (2), on January 1 of each year, the permanent monthly
benefit payable during the preceding January to each recipient who is eligible
under subsection (3) must be increased by 3%.

(2) (a) If a recipient’s benefit payable during the preceding January has been
increased by one or more adjustments not provided for in this section and the
adjustments amount to less than a 3% annualized increase, then the recipient’s
benefit must be adjusted by an amount that will provide a total annualized
increase of 3% in the benefit paid since the preceding January.

(b) If a recipient’s benefit payable during the preceding January has been
increased by one or more adjustments not provided for in this section and the
increases amount to more than a 3% annualized increase, then the benefit
increase provided under this section must be 0%.

(3) A benefit recipient is eligible for and must receive the minimum annual
benefit adjustment provided for in this section if:

(a) the benefit’s commencement date is at least 12 months prior to January 1
of the year in which the adjustment is to be made; and

(b) the member either:
(1) first became an active member on or after July 1, 1997; or

(1) filed a voluntary, irrevocable election to be covered under this section.
The election:

(—A—) must be filed W1th the board prior to December 1, %991— 2005—&Hd

(4) The board shelt may adopt rules to administer the provisions of this
section.

(5) The decision of a member who previously elected to participate under
19-5-901 or this section remains valid. The decision of a member who previously
elected not to participate under 19-5-901 or this section may be reversed under
this section.”

Section 41. Section 19-6-301, MCA, is amended to read:
“19-6-301. Membership — inactive vested members — inactive
nonvested members. (1) All members of the Montana highway patrol,

including the supervisor and assistant supervisors, must be members of the
retirement system.

(2) (a) AAn mactwe member w1th at least 5 years of membershlp service whe

eeﬂbﬂb&b}eﬂs is an 1nact1ve Vested member and retams the rlght to purchase
service and to receive a retirement benefit under the provisions of this chapter.
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(b) If an inactive vested member chooses to take a lump-sum payment rather
than a retirement benefit, the lump-sum payment consists of only the member’s
accumulated contributions and not the employer’s contributions.

(3) (a) AAn mactwe member w1th less than 5 years of membershlp serv1ce

is an mactlve nonvested member and 1s not ehglble for
any benefits from the retirement system.

(b) An inactive nonvested member is eligible only for a refund of the
member’s accumulated contributions.”

Section 42. Section 19-6-402, MCA, is amended to read:
“19-6-402. Member’s contribution. (1) (a) A member not covered under

19-6-710 shall contribute inte—the—penston—trustfund 9% of the member’s
moenthly compensation.

(b) A member covered under 19-6-710 shall contribute te-the-pension-trust
fund 9.05% of the member’s monthly compensation.

(2) Each employer, pursuant to section 414(h)(2) of the federal Internal
Revenue Code of 1954, as amended and applicable on July 1, 1985, shall pick up
and pay the contributions that would be payable by the member under
subsection (1) for service rendered after June 30, 1985.

(8) The member’s contributions picked up by the employer must be
designated for all purposes of the retirement system as the member’s
contributions, except for the determination of a tax upon a distribution from the
retirement system. These contributions must become part of the member’s
accumulated contributions but must be accounted for separately from those
previously accumulated.

(4) The member’s contributions picked up by the employer must be payable
from the same source as is used to pay compensation to the member and must be
included in the member’s wages, as defined in 19-1-102, and compensation as
used to define the member’s highest average compensation in 19-6-101. The
employer shall deduct from the member’s compensation an amount equal to the
amount of the member’s contributions picked up by the employer and remit the
total of the contributions to the board.”

Section 43. Section 19-6-404, MCA, is amended to read:
“19-6- 404 S%&t—&s State employer contrlbutlon The state ef—Ment&na

employer contrlbutzons 36 33% of t—he—éet—a-} compensatlon pald to t—he—mem-bers
all of the employer’s employees, except those properly excluded from membership
from the following sources:

(1) an amount equal to 26.15% of the total compensation of the members is
payable from the same source that is used to pay compensation to the members;
and

(2) an amount equal to 10.18% of the total compensation of the members is
payable from a portion of the fees from driver’s licenses and duplicate driver’s
licenses as provided in 61-5-121.”

Section 44. Section 19-6-505, MCA, is amended to read:

“19-6-505. Payment of retirement benefits. (1) The service retirement
benefit must be paid to the retired member for the remainder of the member’s
life.
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(2) Upon the retired member’s death, the retirement benefit must be paid to
the member’s surviving spouse, if there is one.

(3) (a) If upon the retired member’s death there is no surviving spouse or if
the spouse dies, the retirement benefit must be paid as provided in subsection
(3)(c) to the retired member’s child, if there is one, for as long as the child
remains a dependent child.

(b) Ifthere is more than one dependent child, the retirement benefit must be
paid as provided in subsection (3)(c) to the children collectively. When a child is
no longer a dependent child, the pro rata payments to that child must cease and
be made to the remaining child or children until all the children are no longer
dependent.

(c) Payments to a dependent child must be made te-the-child’s-appointed
guardianfor-the-ehild’s-use pursuant to 19-2-803.

(4) If a retired member dies without a surviving spouse or dependent child,
the member’s designated beneficiary must be paid the amount, if any, of the
retired member’s accumulated contributions minus the total of any retirement
benefits already paid from the member’s account.”

Section 45. Section 19-6-709, MCA, is amended to read:

“19-6-709. (Temporary) Supplemental benefits for certain retirees.
(1) In addition to any retirement benefit payable under this chapter, a retired
member or a survivor determined by the board to be eligible under subsection (2)
must receive an annual lump-sum benefit payment beginning in September
1991 and each succeeding year as long as the member remains eligible.

(2) To be eligible for the benefits under this section, a person must be
receiving a monthly benefit before July 1, 1991, may not be covered by 19-6-710,
and must be:

(a) a retired member who is 55 years of age or older and who has been
receiving a service retirement benefit for at least 5 years prior to the date of
distribution;

(b) a survivor of a member who would have been eligible under subsection
(2)(a); or

(c) arecipient of a disability benefit under 19-6-601 or a survivorship benefit
under 19-6-901.

(8) Aretired member otherwise qualified under this section who is employed
in a position covered by a retirement system under Title 19 is ineligible to
receive any lump -sum beneflt payments pr0v1ded for in this sectlon untll the

3 e g i the next ﬁscal year
steeceding followmg the members termmatlon from service in the covered
position.

(4) The amount of fees transferred to the pension trust fund pursuant to
15-1-122(3)(e), 61-3-527(4), and 61-3-562(1)(b) must be distributed
proportionally as a lump-sum benefit payment to each eligible recipient based
on service credit at the time of retirement, subject to the following:

(a) a recipient under subsection (2)(c) is considered to have 20 years of
service credit for the purposes of the distributions;

(b) any recipient of a retirement benefit exceeding the maximum monthly
benefit under 19-6-707(2)(a) must have the recipient’s service credit reduced
25% for the purposes of the distributions;
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(c) the maximum annual increase in the amount of supplemental benefits
paid to each individual under this section is the percentage increase for the
previous calendar year in the annual average consumer price index for urban
wage earners and workers, compiled by the bureau of labor statistics of the
United States department of labor or its successor agency. (Terminates upon
death of last eligible recipient—sec. 1, Ch. 567, L. 1991.)”

Section 46. Section 19-7-301, MCA, is amended to read:

“19-7-301. Membership — inactive vested members — inactive
nonvested members. (1) (a) Except as provided in subsection (1)(b), each
sheriff shall become a member of the sheriffs’ retirement system.

(b) A sheriff who was a member of the public employees’ retirement system
on July 1, 1974, may remain a public employees’ retirement system member or
elect to become a member of the sheriffs’ retirement system by filing a written
election with the board at any time before retirement.

(2) (a) Except as provided in subsection (2)(b), an investigator shall become a
member of the sheriffs’ retirement system.

(b) An investigator who was a member of the public employees’ retirement
system on July 1, 1993, may remain in the public employees’ retirement system
or elect to become a member of the sheriffs’ retirement system by filing a written
election with the board at any time before retirement.

(38) A member of the public employees’ retirement system who begins
employment in a position covered by the sheriffs’ retirement system may remain
in the public employees’ retirement system or may elect to become a member of
the sheriffs’ retirement system by filing a written election with the board no
later than 30 days after beginning the employment.

(4) A sheriff or investigator who elects to become a member of the sheriffs’
retirement system must be an active member as long as actively employed in an
eligible capacity, except as provided in 19-7-1101(2).

(5) (a)AAn mactwe member w1th atleastb years ofmembershlp service whe

eeﬁt-r-l-but-}eﬁs is an mactlve Vested member and retalns the rlght to purchase
service credit and to receive a retirement benefit under the provisions of this
chapter.

(b) If an inactive vested member chooses to take a lump-sum payment rather
than a retirement benefit, the lump-sum payment consists of only the member’s
accumulated contributions and not the employer’s contributions.

(6) (a) AAn mactwe member w1th less than 5 years of membershlp serv1ce

is an 1nact1ve nonvested member and is not eligible for
any benefits from the retirement system.

(b) An inactive nonvested member is eligible only for a refund of the
member’s accumulated contributions.”

Section 47. Section 19-7-403, MCA, is amended to read:

“19-7-403. Member’s contributions deducted. (1) Each member-shall
member’s contribution is 9.245% of the

contribute-into-the pensiontrustfund
member’s menthly compensationwhich-must-be-deposited-to-the-member’s
ereditin-the pension-trust-fund.
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(2) Each employer, pursuant to section 414(h)(2) of the federal Internal
Revenue Code of 1954, as amended and applicable on July 1, 1985, shall pick up
and pay the contributions that would be payable by the member under
subsection (1) for service rendered after June 30, 1985.

(8) The member’s contributions picked up by the employer must be
designated for all purposes of the retirement system as the member’s
contributions, except for the determination of a tax upon a distribution from the
retirement system. These contributions must become part of the member’s
accumulated contributions but must be accounted for separately from those
previously accumulated.

(4) The member’s contributions picked up by the employer must be payable
from the same source as is used to pay compensation to the member and must be
included in the member’s wages, as defined in 19-1-102, and salary as used to
define the member’s highest average compensation in 19-7-101. The employer
shall deduct from the member’s compensation an amount equal to the amount of
the member’s contributions picked up by the employer and remit the total of the
contributions to the board.”

Section 48. Section 19-7-404, MCA, is amended to read:

“19-7-404. Employer contributions. (1) The employer shall pay menthly
9.535% of eaeh—membe%s—gfess the compensation
paid to all of the employer’s employees, except those
properly excluded from membership.

(2) If the required contribution to the retirement system exceeds the funds
available to a county from general revenue sources, a county may, subject to
15-10-420, budget, levy, and collect annually a tax on the taxable value of all
taxable property within the county that is sufficient to raise the amount of
revenue needed to meet the county’s obligation.”

Section 49. Section 19-7-801, MCA, is amended to read:

“19-7-801. Membership in municipal police officers’ retirement
system prior to or following city-county consolidation — payment of
benefits by two systems. (1) A law enforcement officer who has not changed
employment but who has, because of a city-county consolidation, been
transferred either from a city police force to a county sheriff’s department or
from a county sheriff's department to a city police force as a law enforcement
officer is eligible for a service retirement benefit if the officer’s combined service
credit in the sheriffs’ retirement system and the municipal police officers’
retirement system satisfies the minimum membership service requirement of
the system to which the officer last made contributions. A member who has
elected to continue membership in the public employees’ retirement system
under 19-7-301 may continue the election. However, credit for service in the
public employees’ retirement system that has not been transferred prior to
January 1, 1979, may not be transferred.

(2) A member of the municipal police officers’ retirement system who begins
employment in a position covered by the sheriffs’ retirement system following a
city-county consolidation may remain in the municipal police officers’
retirement system or elect to become a member of the sheriffs’ retirement
system by filing a written election with the board no later than 30 days after
beginning the employment.

(3) Eligibility for and calculation of disability retirement, death benefits,
and refund of contributions are governed by the provisions of the retirement
system to which the officer last made contributions.
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(4) The service retirement benefit of a member described in subsection (1)
must be calculated separately for each system based on the service credit under
each system. The calculation for the shemffs retlrement system portlon of the
benefit must include the :
optional retirement benefit, if any, elected under 19-7-1001. The final salary or
highest average compensation for each calculation must be based on the highest
compensation earned while a member of either system. Each system shall pay
its proportionate share, based on the number of years of service credit, of the
combined benefit.

(5) Upon the death of a retired member receiving a service retirement
benefit under this section, the survivor or contingent annuitant and the
continuing benefit must be determined separately for each system as follows:

(a) For the municipal police officers’ retirement system portion of the
benefit, the surviving spouse must receive a benefit equal to the municipal
police officers’ retirement system portion of the service retirement benefit as
calculated at the time of the member’s retirement. If the retired member leaves
no surviving spouse or upon the death of the surviving spouse, the retired
member’s surviving dependent child, or children collectively if there are more
than one, must receive the same monthly benefits that a surviving spouse would
receive for as long as the child or one of the children remams dependent as
defined in 19-9-104. The benefits must be made
guardianfor-theehild’suse paid pursuant to 19-2-803. If there is more than one
dependent child, upon eaeh a child no longer qualifying as dependent under
19-9-104, the that child’s pro rata benefits te-thatehild must eease-and be paid to
the remaining dependent children until-all-the—-ehildren—-arenolenger
dependent.

(b) For the sheriffs’ retirement system portion of the benefit:

(i) the contingent annuitant must receive a continuing benefit as
determined under 19-7-1001, if the retired member elected an optional
retirement benefit; or

(1) if the retired member did not elect an optional retirement benefit, any
payment owed the retired member, including the excess, if any, of the retired
member’s accumulated contributions standing to the retired member’s credit at
the time of retirement less payments made to the retired member must be paid
to the retired member’s designated beneficiary.”

Section 50. Section 19-7-1001, MCA, is amended to read:

“19-7-1001. Optional forms of benefits — designation of contingent
annuitant. (1) The retirement benefit of a member or the survivorship benefit
of a designated beneficiary who so elects must be converted, in lieu of all other
benefits under this chapter, into an optional retirement benefit that is the
actuarial equivalent of the original benefit. Fhe An optional retirement benefit
is initially payable during the member’s or designated beneficiary’s lifetime
with a subsequent benefit, depending on the option selected, to a contingent
annuitant, as follows:

(a) option 2—a continuation of the redueed-amount optional retirement
benefit after the death of the initial payee and payable during the lifetime of the
named contingent annuitant;

(b) option 3—a continuation of one-half of the redueced-ameunt optional
retirement benefit after the death of the initial payee and payable during the
lifetime of the named contingent annuitant;
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(c) option 4—upen a continuation of the optional retirement beneﬁt to one or
more contmgent (mnuztants in the event of the 1n1t1a1 payees death—e%hef

aﬁpfeved—by—bhe—be&fd before the end of a perwd certam determmed as follows

(i) the period certain commences at the time that the initial payee first begins
receiving the retirement benefit and is available as either:

(A) a 10-year period certain if the member retired at 75 years of age or
younger; or

(B) a 20-year period certain if the member retired at 65 years of age or
younger;

(it) if there is more than one surviving contingent annuitant, each contingent
annuitant must receive a proportion of the initial payee’s benefit on a share and
share alike basis.

(2) The member or the designated beneficiary who elects an optional
retirement benefit shall file a written application with the board prior to the
first payment of the benefit. A contingent annuitant must be identified on the
application.

(3) If a benefit recipient or the recipient’s contingent annuitant dies before
the first payment has been made under option 2 or 3, the election of the option is
automatically canceled.

(4) If the member dies after retirement and within 30 days from the date
that the member’s written application electing or changing an election of an
optional retirement benefit is received by the board, the election is void.

(5) (a) A retired member receiving an optional retirement benefit pursuant
to subsection (1)(a) or (1)(b) that is initially effective on or after October 1, 1999,
may file a written application with the board to have the optional retirement
benefit revert to the regular retirement benefit available at the time of the
member’s retirement if:

(1) the contingent annuitant has died, in which case the optional benefit
must revert effective on the first day of the month following the contingent
annuitant’s death; or

(1) the member’s marriage to the contingent annuitant is dissolved and the
beneficiary has no right to receive the optional retirement benefit as part of a
family law order, as defined in 19-2-907, in which case the benefit must revert
effective on the first day of the month following receipt of the written application
and verification that the family law order does not grant the optional benefit to
the contingent annuitant.

(b) A regular retirement benefit provided pursuant to this subsection (5)
must be increased by the amount of any postretirement adjustments received by
the member since the effective date of the member’s retirement.

(6) A written application pursuant to subsection (5) must be filed with the
board within 18 months of the death of or dissolution of marriage to the
contingent annuitant.

(7) (a) Upon filing a written application with the board, a retired member
who is receiving an optional retirement benefit may designate a different
contingent annuitant, select a different option, or convert the member’s optional
retirement benefit to a regular retirement benefit if:

(1) the original contingent annuitant has died; or
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(i1) the member has been divorced from the original contingent annuitant
and the original contingent annuitant has no right to receive the optional
retirement benefit as part of the a family law order.

(b) Upon receipt of the written application, the board shall actuarially adjust
the member’s monthly retirement benefit to reflect the change.”

Section 51. Section 19-8-301, MCA, is amended to read:

“19-8-301. Membership — inactive vested members — inactive
nonvested members. (1) Except as provided in 19-8-302, the following state
peace officers must be covered under the game wardens’ and peace officers’
retirement system and, beginning on the first day of employment, shall must
become and shall remain active members for as long as they are employed as
peace officers:

(a) game wardens who are assigned to law enforcement in the department of
fish, wildlife, and parks;

(b) motor carrier officers employed by the department of transportation;
(c) campus security officers employed by the university system;

(d) wardens and deputy wardens employed by the department of
corrections;

(e) corrections officers employed by the department of corrections;

(f) probation and parole officers employed by the department of corrections;
(g) stock inspectors and detectives employed by the department of livestock;
(h) motor vehicle inspectors employed by the department of justice; and
(1) drill instructors employed by the department of corrections.

(2) (a)AAn mactwe member w1th atleastb years ofmembershlp service whe

eeﬂbﬂ-b’ctﬁeﬁs is an mactlve Vested member and retalns the rlght to purchase
service credit and to receive a retirement benefit under the provisions of this
chapter.

(b) If an inactive vested member chooses to take a lump-sum payment rather
than a retirement benefit, the lump-sum payment consists of only the member’s
accumulated contributions and not the employer’s contributions.

(3) (a) AAn mactwe member w1th less than 5 years of membershlp serv1ce

is an 1nact1ve nonvested member and is not ehglble for
any benefits from the retirement system.

(b) An inactive nonvested member is eligible only for a refund of the
member’s accumulated contributions.”

Section 52. Section 19-8-502, MCA, is amended to read:

“19-8-502. Member’s contribution. (1) Each mem—beHs—required—te
eontribute-into-the-pension-trust-fund member’s contribution is 10.56% of the
member’s menthly compensation—whieh—must-be-deposited—to—the—-member’s
ereditin-the pension-trust-fund.

(2) Each employer, pursuant to section 414(h)(2) of the federal Internal
Revenue Code of 1954, as amended and applicable on July 1, 1985, shall pick up
and pay the contributions that would be payable by the member under
subsection (1) for service rendered after June 30, 1985.
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(8) The member’s contributions picked up by the employer must be
designated for all purposes of the retirement system as the member’s
contributions, except for the determination of a tax upon a distribution from the
retirement system. These contributions must become part of the member’s
accumulated contributions but must be accounted for separately from those
previously accumulated.

(4) The member’s contributions picked up by the employer must be payable
from the same source as is used to pay compensation to the member and must be
included in the member’s wages, as defined in 19-1-102, and the member’s
compensation as used to define the member’s highest average compensation in
19-8-101. The employer shall deduct from the member’s compensation an
amount equal to the amount of the member’s contributions picked up by the
employer and remit the total of the contributions to the board.”

Section 53. Section 19-8-504, MCA, is amended to read:

“19-8-504. State-employer’s Employer’s contribution. Each-month;
state-employers The employer shall pay to-the-pension-trustfundasum-equalto
as employer contributions 9% of the tetal compensation paid to theireovered all
of the employer’s employees, except those properly excluded from membership.
The department of fish, wildlife, and parks shall include in its budget and shall
request for legislative appropriation an amount necessary to defray the state’s
portion of the costs of this section.”

Section 54. Section 19-8-801, MCA, is amended to read:

“19-8-801. Optional forms of benefits — designation of contingent
annuitant. (1) The retirement benefit of a member or the survivorship benefit
of a designated beneficiary who so elects must, in lieu of all other benefits under
this chapter, be converted into an optional retirement benefit that is the
actuarial equivalent of the original benefit. The An optional retirement benefit
is initially payable during the member’s or designated beneficiary’s lifetime
with a subsequent benefit, depending on the option selected, to a contingent
annuitant as follows:

(a) option 2—a continuation of the redueed—amount optional retirement
benefit after the death of the initial payee and payable during the lifetime of the
named contingent annuitant;

(b) option 3—a continuation of one-half of the reduced-ameunt optional
retirement benefit after the death of the initial payee and payable during the
lifetime of the named contingent annuitant;

(c) option 4—upen a continuation of the optional retirement beneﬁt to one or
more contmgent (mnuztants in the event of the 1n1t1a1 payees death—e%hef

aﬁpfeved—by—bhe—be&fd before the end of a perwd certam determmed as follows

(i) the period certain commences at the time that the initial payee first begins
receiving the retirement benefit and is available as either:

(A) a 10-year period certain if the member retired at 75 years of age or
younger; or

(B) a 20-year period certain if the member retired at 65 years of age or
younger;

(it) if there is more than one surviving contingent annuitant, each contingent
annuitant must receive a proportion of the initial payee’s benefit on a share and
share alike basis.
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(2) The member or the designated beneficiary who elects an optional
retirement benefit shall file a written application with the board prior to the
first payment of the benefit. A contingent annuitant must be identified on the
application.

(3) If a benefit recipient or the recipient’s contingent annuitant dies before
the first payment has been made under option 2 or 3, the election of the option is
automatically canceled.

(4) If the member dies after retirement and within 30 days from the date
that the member’s written application electing or changing an election of an
optional retirement benefit is received by the board, the election is void.

(5) (a) A retired member receiving an optional retirement benefit pursuant
to subsection (1)(a) or (1)(b) that is initially effective on or after October 1, 1999,
may file a written application with the board to have the optional retirement
benefit revert to the regular retirement benefit available at the time of the
member’s retirement if:

(1) the contingent annuitant has died, in which case the optional benefit
must revert effective on the first day of the month following the contingent
annuitant’s death; or

(i1) the member’s marriage to the contingent annuitant is dissolved and the
beneficiary has no right to receive the optional retirement benefit as part of a
family law order, as defined in 19-2-907, in which case the benefit must revert
effective on the first day of the month following receipt of the written application
and verification that the family law order does not grant the optional benefit to
the contingent annuitant.

(b) A regular retirement benefit provided pursuant to this subsection (5)
must be increased by the amount of any postretirement adjustments received by
the member since the effective date of the member’s retirement.

(6) A written application pursuant to subsection (5) must be filed with the
board within 18 months of the death of or dissolution of marriage to the
contingent annuitant.

(7) (a) Upon filing a written application with the board, a retired member
who is receiving an optional retirement benefit may designate a different
contingent annuitant, select a different option, or convert the member’s optional
retirement benefit to a regular retirement benefit if:

(1) the original contingent annuitant has died; or

(i1) the member has been divorced from the original contingent annuitant
and the original contingent annuitant has not been granted the right to receive
the optional retirement benefit as part of a family law order.

(b) Upon receipt of the written application, the board shall actuarially adjust
the member’s monthly retirement benefit to reflect the change.”

Section 55. Section 19-9-301, MCA, is amended to read:

“19-9-301. Active membership — inactive vested member — inactive
nonvested member. (1) A police officer becomes an active member of the
retirement system:

(a) on the date the police officer’s service with an employer commences;

(b) on July 1, 1977, if the police officer is employed by an employer on that
date; or
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(c) in the case of an employer that elects to join the retirement system, as
provided in 19-9-207, on the effective date of the election if the police officer is
employed by the employer on that date. A person who is a member of the public
employees’ retirement system on the date of the employer’s election may remain
in the public employees’ retirement system or may elect to become a member of
the municipal police officers’ retirement system by filing a written election with
the board no later than 30 days after the date of the employer’s election.

(2) Upon becoming eligible for membership, the police officer shall complete
the forms and furnish the proof required by the board.

(3) A member becomes an inactive member on the first day of an approved
absence from service of a substantial duration.

(4) (a)AAn mactwe member w1th atleastb years ofmembershlp service whe

eeﬂbﬂ-b’ctﬁeﬁs is an mactlve Vested member and retalns the rlght to purchase
service credit and to receive a retirement benefit under the provisions of this
chapter.

(b) If an inactive vested member chooses to take a lump-sum payment rather
than a retirement benefit, the lump-sum payment consists of only the member’s
accumulated contributions and not the employer contributions.

(5) (a) AAn mactwe member w1th less than 5 years of membershlp serv1ce

is an 1nact1ve nonvested member and is not eligible for
any benefits from the retirement system.

(b) An inactive nonvested member is eligible only for a refund of the
member’s accumulated contributions.”

Section 56. Section 19-9-703, MCA, is amended to read:

“19-9-703. Employer contribution. Each employer shall make its
contribution through the city treasurer or other appropriate official out of

money available to the city for that purpose. The employer’seentributionwhich

must—be—patd—monthlyto—the board—s employer shall pay as employer
contributions 14.41% of the compensation paid to all aetive—members of the
employer’s employees, except those properly excluded from membership.”

Section 57. Section 19-9-710, MCA, is amended to read:

“19-9-710. Member’s contribution. (1) Except as provided in subsection
(2), the regular contribution as a percentage of compensation of each active
member first employed by an employer as a police officer:

(a) on or before June 30, 1975, is 5.8%;

(b) after June 30, 1975, is 7%;

(c) after June 30, 1979, but before July 1, 1997, is 8.5%; and
(d) on and after July 1, 1997, is 9%.

(2) A member covered under 19-9-1009 or 19-9-1010 shall pay-aecontribution
rate-equalto contribute 9% of the member’s compensation reeetved.

(8) Each employer, pursuant to section 414(h)(2) of the federal Internal
Revenue Code of 1954, as amended and applicable on July 1, 1985, shall pick up
and pay the contributions that would be payable by the member under
subsections (1) and (2) for service rendered after June 30, 1985.
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(4) The member’s contributions picked up by the employer must be
designated for all purposes of the retirement system as the member’s
contributions, except for the determination of a tax upon a distribution from the
retirement system. These contributions must become part of the member’s
accumulated contributions but must be accounted for separately from those
previously accumulated.

(5) The member’s contributions picked up by the employer must be payable
from the same source as is used to pay compensation to the member and must be
included in the member’s wages as defined in 19-1-102 and in the member’s
compensation as defined in 19-9-104. The employer shall deduct from the
member’s compensation an amount equal to the amount of the member’s
contributions picked up by the employer and remit the total of the contributions
to the board.”

Section 58. Section 19-9-804, MCA, is amended to read:

“19-9-804. Amount of service retirement benefit — continuation of
benefit after death of member. (1) A member who is eligible for service
retirement must receive a retirement benefit equal to 2.5% of the member’s final
average compensation for each year of service credit.

(2) (a) Upon the death of a member receiving a service retirement benefit,
the member’s surviving spouse, if there is one, must receive a benefit equal to
the amount of the member’s benefit at the time of the member’s death.

(b) If the member leaves one or more dependent children, then upon the
member’s death, if there is no surviving spouse, or upon the death of the
surviving spouse, the member’s surviving dependent child or children
collectively if there are more than one must receive the same monthly payments
that a surviving spouse would receive for as long as the child or one of the
children remains a dependent child as defined in 19-9-104. The payments must
be made to-the-child’s-appointed-guardianfor-the-ehild’s-use paid pursuant to
19-2-803. If there is more than one dependent child, upon eaek a child no longer
qualifying as dependent under 19-9-104, the that child’s pro rata payments te
thatehild must eease-and be made to the remaining dependent children vatiat
the-ehildrensare-nolonger-dependent.”

Section 59. Section 19-9-902, MCA, is amended to read:

“19-9-902. Eligibility for disability retirement. If a member is
determined by the board to be disabled, the member is entitled to a disability
retirement benefit, regardless of the length of the member’s service,
commencing on the day following the member’s termination from serviee
employment.”

Section 60. Section 19-9-905, MCA, is amended to read:

“19-9-905. Reinstatement upon termination of disability benefit. (1)
(a) Except as provided in subsection (1)(b), a retired member whose disability
retirement benefit is canceled as provided in 19-9-904 must be reinstated to the
position held by the member immediately before retirement or to a position in a
comparable pay and benefit category with duties within the member’s capacity,
whichever is first open. The board shall advise the employer that the disability
retirement benefit has been canceled and that the member is eligible for
reinstatement to duty. The fact that the member was retired for disability may
not prejudice any right to reinstatement to duty that the member may have or
claim to have.
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(b) This section does not affect any requirement that the former employee
meet or be able to meet professional certification and licensing standards
unrelated to the disability and necessary for reinstatement.

(2) The city may request a medical or psychological review as to the ability of
the member to return to work as a police officer. If the board’s findings are
upheld, the city shall pay the costs of the review.

(8) If the retired inactive member again becomes an active member by
returning to service with an employer within 30 days following receipt of notice
under 19-9-904, the member must be considered to have been continuously
employed during the term of the member’s disability. If the retired inactive
member fails to become an active member by returning to service with an
employer within 30 days following receipt of the notice, the member’s
termination of service is considered to have occurred as of the member’s
disability retirement date and the retirement benefit, if any, to which the
member becomes entitled on the member’s service retirement date must be
determined accordingly.”

Section 61. Section 19-9-1202, MCA, is amended to read:

“19-9-1202. Definitions. Unless the context requires otherwise, as used in
this part, the following definitions apply:

(1) “DROP” means the deferred retirement option plan established
pursuant to this part.

(2) “DROP accrual” means the monthly benefit, including any
postretirement adjustments, that would have been payable had the participant
terminated employment service and retired, multiplied by each month of the
DROP period that the participant completes, plus interest.

(3) “DROP benefit” means the lump-sum benefit calculated and distributed
as provided in this part.

(4) “DROP period” means the period of time that a member irrevocably elects
to participate in the DROP pursuant to 19-9-1204.

(5) “Monthly DROP accrual” means the amount equal to the monthly benefit
that would have been payable to the participant had the participant terminated
employment service and retired.

(6) “Participant” means a member of the retirement system who has elected
to participate in the DROP pursuant to this part.”

Section 62. Section 19-9-1207, MCA, is amended to read:

“19-9-1207. Employment and benefits after DROP period. (1) Except
as otherwise provided in this section, if a member continues employment in a
covered position after the DROP period ends, the board shall consider the
member newly hired as of the date the DROP period ended.

(2) When a member, after the end of the DROP period, continues
employment in a covered position, state contributions under 19-9-702, employer
contributions under 19-9-703, and member contributions under 19-9-710 must
continue to be made to the retirement system.

(8) A member who, after the end of the DROP period, continues employment
in a covered position:

(a) is immediately vested for benefits accrued subsequent to the end of the
DROP period; and

(b) is, upon terminating eevered-employment service, entitled to:
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(1) the member’s service retirement benefit earned prior to the DROP period,
including any postretirement benefit adjustment for which the member is
eligible under this chapter;

(i) a service retirement benefit based on the member’s service credit and
final average compensation during membership subsequent to the end of the
DROP period, including any postretirement benefit adjustment for which the
member is eligible under this chapter; and

(iii) the member’s DROP benefit.”
Section 63. Section 19-9-1208, MCA, is amended to read:

“19-9-1208. Distribution of DROP benefit. (1) Upon termination of
eoveredemployment service, a participant is entitled to:

(a) receive a lump-sum distribution of the participant’s DROP benefit;

(b) roll the participant’s DROP benefit into another eligible retirement plan
in a manner prescribed and authorized by the board; or

(¢) any other distribution or method of payment of the DROP benefit
approved by the board.

(2) A distribution pursuant to this section is subject to the provisions of
19-2-907 and 19-2-909 and all other applicable provisions of Title 19 and the
Internal Revenue Code.

(3) The amount of a distribution, rollover, transfer, or other payment of a
DROP benefit pursuant to this section must include interest reflecting the
retirement system’s annual investment earnings from the date the member’s
DROP period commenced.”

Section 64. Section 19-13-301, MCA, is amended to read:

“19-13-301. Active membership — inactive vested member —
inactive nonvested member. (1) Except as provided in subsection (7), a
full-paid firefighter becomes an active member of the retirement system:

(a) on the first day of the firefighter’s service with an employer;
(b) onduly 1, 1981, if the firefighter is employed by an employer on that date;
or

(c) in the case of an employer who elects to join the retirement system, as
provided in 19-13-211, on the effective date of the election if the firefighter is
employed by the employer on that date.

(2) Upon becoming eligible for membership, the firefighter shall complete
the forms and furnish any proof required by the board.

(3) A part-paid firefighter may elect to become a member of the retirement
system by filing a membership application with the board within 6 months of
becoming a part-paid firefighter or March 21, 2001, whichever is later.

(4) An active member becomes an inactive member upon the occurrence of
the earliest of the following:

(a) the date on which the member ceases service with an employer;

(b) the 31st day of an approved absence from active duty with an employer;
or

(c) the date on which the member ceases to be employed because of a
reduction of the number of firefighters in the fire department as provided in
7-33-4125.
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(5) (a) AAn mactwe member w1th at least 5 years of membershlp service whe

eeﬂbﬂb&b}eﬂs is an 1nact1ve Vested member and retams the rlght to purchase
service credit and to receive a retirement benefit under the provisions of this
chapter.

(b) If an inactive vested member chooses to take a lump-sum payment rather
than a retirement benefit, the lump-sum payment consists of only the member’s
accumulated contributions and not the employer’s contributions.

(6) (a) AAn mactwe member Wlth less than 5 years of membershlp serv1ce

is an mactlve nonvested member and is not eligible for
any benefits from the retirement system.

(b) An inactive nonvested member is eligible only for a refund of the
member’s accumulated contributions.

(7) (a) A firefighter previously employed in a position covered under the
public employees’ retirement system and who is first hired into a position
covered under the firefighters’ unified retirement system after attaining 45
years of age may elect to remain in the public employees’ retirement system.

(b) A firefighter making an election to remain in the public employees’
retirement system shall make the election in a manner prescribed by the board
within 30 days of being hired into the position otherwise covered under the
firefighters’ unified retirement system.”

Section 65. Section 19-13-605, MCA, is amended to read:

“19-13-605. Employer contribution. Each employer shall make its
contribution on behalf of members through the city treasurer or other
appropriate official from money available for this purpose. The empleyer’s
eontributionis employer shall pay as employer contributions 14.36% of the tetal
compensation paid to members all of the employer’s employees, except those
properly excluded from membership. All contributions are payable monthly to
the board, which shall, as soon as practicable after their receipt, deposit them in
the pension trust fund.”

Section 66. Section 19-13-802, MCA, is amended to read:

“19-13-802. Eligibility for disability retirement. If a member is
determined by the board to be disabled, the member is entitled to receive a
disability retirement benefit, regardless of the length of the member’s service,
beginning the first day after the date on which the member became disabled and
terminated serviee employment because of the disability.”

Section 67. Section 19-13-805, MCA, is amended to read:

“19-13-805. Reinstatement upon termination of benefit. (1) (a) Except
as provided in subsection (1)(c), a member whose disability retirement benefit is
canceled as provided in 19-13-804 must be reinstated to the position held by the
member immediately before the member’s retirement or to a position in a
comparable pay and benefit category with duties within the member’s capacity
if an appropriate vacancy exists within the member’s fire department. The
board shall advise the employer that the disability retirement benefit has been
canceled and that the inactive member is eligible for reinstatement to duty. The
fact that the member was retired for disability may not prejudice any right to
reinstatement to duty that the inactive member may have or claim to have.
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(b) If an appropriate vacancy does not exist within an inactive member’s fire
department when the member’s disability benefit is canceled under 19-13-804,
the member’s benefit must be reinstated until a vacancy occurs.

(c) This section does not affect any requirement that the former employee
meet or be able to meet professional certification and licensing standards
unrelated to the disability and necessary for reinstatement.

(2) The employer may request a medical or psychological review as to the
ability of the member to return to work as a firefighter. If the board’s findings
are upheld, the employer shall pay the costs of the review.

(3) If the inactive member again becomes an active member by returning to
active work for an employer within 30 days following receipt of notice under
19-13-804, the member is considered to have been continuously employed
during the term of the member’s disability. If the inactive member fails to
become an active member by returning to active work for an employer within 30
days following receipt of this the notice, the member’s termination of
employment service is considered to have occurred as of the member’s disability
retirement date and the retirement benefit, if any, to which the member
becomes entitled on the member’s service retirement must be determined
accordingly.”

Section 68. Section 19-17-108, MCA, is amended to read:

“19-17-108. Credit for service as volunteer firefighter. (1) The annual
period of service that may be credited under this chapter is the fiscal year. A
fractional part of a year may not count toward the service required for
participation in this system. To be eligible to receive credit for any particular
year, a volunteer firefighter shall serve with a fire company throughout the
entire fiscal year.

(2) The years of service are cumulative and need not be continuous. Separate
periods of service properly credited with different fire companies in different fire
districts must be credited toward a member’s eligibility for full or partial
benefits.

(3) A volunteer firefighter must receive credit for service during any fiscal
year if:

(a) during the fiscal year, the volunteer firefighter completes a minimum of
30 hours of instruction in matters pertaining to firefighting under a formal
program that has been formulated, supervised, and certified to the board by the
chief or supervisor of the fire company;

(b) the volunteer firefighter’s participation in the program is documented in
the fire department records filed and maintained by the chief or supervisor; and

(¢) the fire company maintained firefighting equipment that is in
serviceable condition and owns one or more buildings used for the storage of that
equipment that all together are valued at $12,000 or more;anéd

Section 69. Section 19-17-407, MCA, is amended to read:

“19-17-407. Exemption from taxation and legal process. (1) The first
$3,600 or the amount determined pursuant to 15-30-111(2)(c)(ii) of benefits
received under this part is exempt from state, county, and municipal taxation.
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under this part are not subject to execution, garnishment, attachment, or any
other process.”

Section 70. Section 19-19-205, MCA, is amended to read:

“19-19-205. Actuarial valuation of police retirement fund. (1) The city
treasurer shall submit to the public employees’ retirement board before Oeteber
September 1 of each odd-numbered year all information requested by the public
employees’ retirement board necessary to complete an actuarial valuation of the
city’s police retirement fund. The valuation must consider the actuarial
soundness of the police retirement fund for the 2 preceding fiscal years.

(2) The valuation must be prepared by a qualified actuary selected by the
public employees’ retirement board. A qualified actuary is a member of the
American academy of actuaries or of any organization considered by the
department to have similar standards.

(3) In each fiscal year in which an actuarial valuation is prepared, the public
employees’ retirement board shall submit to the state treasurer a request for
payment of the expense incurred in securing the actuarial valuation. The
expense may not exceed $6,000 in any fiscal year. The state treasurer shall
make payment to the actuary from the general fund.”

Section 71. Section 19-50-103, MCA, is amended to read:

“19-50-103. No effect on other retirement programs — taxes
deferred. The deferred compensation program established by this chapterisin
addition to retirement, pension, or benefit systems, including plans qualifying
under section 403(b) of the Internal Revenue Code, 26 U.S.C. 403(b), as
amended, established by the state or a political subdivision, and no deferral of
income under the deferred compensation program may affect a reduction of any
retirement, pension, or other benefit provided by law. However, any sum
deferred under the deferred compensation program is not subject to taxation
until distribution is actually made to the participant or the participant’s
beneficiary because of separatien severance from serviee employment,
retirement, or unforeseeable emergency. For purposes of this chapter, any
qualified private pension plans now in existence qualify.”

Section 72. Section 19-50-104, MCA, is amended to read:

“19-50-104. Eligibility to catch up — normal retirement age. For (1)
Except as provided in subsection (2), for the purposes of determining a
participant’s eligibility to catch up on making the maximum annual deferrals
allowable, normal retirement age must be specified in writing by the participant
and must be no earlier than:

H(a) the age at which the participant is eligible to retire pursuant to the
participant’s Title 19 retirement system because of the participant’s age, length
of service, or both, without disability, and with the right to receive immediate
retirement benefits without actuarial or similar reduction because of retirement
before a specified age; or

)(b) 66 65 years of age if the participant is not a member of a Title 19
retirement plan or system, is a member of a defined contribution retirement
plan, or is an independent contractor.

(2) An eligible plan with participants that include qualified police or
firefighters, as defined under 26 U.S.C. 415(b)(2)(H)(it)(I), may either:
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(a) designate a normal retirement age for the qualified police or firefighters
that is no less than 40 years of age; or

(b) allow a qualified police or firefighter participant to designate a normal
retirement age that is between 40 and 70 1/2 years of age.

(3) Qualified police or firefighters, as defined in 26 U.S.C. 415(b)(2)(H)(it)(1),
include:

(a) police who are members of the municipal police officers’retirement system
provided for in Title 19, chapter 9;

(b) police who are members of a local police retirement system provided for in
Title 19, chapter 19;

(c) firefighters who are members of the firefighters’ unified retirement system
provided for in Title 19, chapter 13;

(d) firefighters who are members of a local firefighters’ retirement system
provided for in Title 19, chapter 18; and

(e) firefighters who are members of the defined benefit retirement plan of the
public employees’ retirement system provided for in Title 19, chapter 3.”

Section 73. Section 44-1-515, MCA, is amended to read:

“44-1-515. Assignment to light duty or another position within
department of justice. (1) The chief, taking into consideration the medical
opinions he that the chief has received, may determine at any time that an
injured officer is able to perform light peliee duty consistent with his the officer’s
status as a law enforcement officer and may order that the officer be assigned to
sueh the light duty. If the officer refuses to perform the light duty, payment of
the salary benefit under 44-1-511 shalt must be discontinued.

(2) The chief may order aa that the injured officer be transferred from the
highwaypatrel position covered under the highway patrol offzcers retirement
system to another position within the department of justice that is not covered
under the highway patrol officers’ retirement system. An officer may decline to
accept a transfer under this subsection with no loss of salary benefit.”

Section 74. Section 44-1-518, MCA, is amended to read:

“44-1-518. Contribution for retirement — length of service credit —
transfer of retirement contributions andlength-ef serviee-eredit. (1)
When an officer receives compensation under 44-1-511, the officer’s
contribution for retirement under 19-6-402 must be paid on the compensation
received under 44-1-511 and the state’s contribution for retirement under
19-6-404 must be paid on the compensation received under 44-1-511.

(2) The time for which contributions are paid under 44-1-511 shal must be
credited to the length of service computed for retirement purposes under
19-2-701.

(3) When a disabled officer who qualifies for benefits under 44-1-511 accepts
a transfer under 44-1-515 to a nonhighway patrol position within the
department of justice that is covered under the Public Employees’ Retirement
System Act, all or any portion of the officer’s length of service credited with the
Meontana hlghway patrol officers’ retirement system must be transferred to the
pubhc employees retlrement system accordmg to 1 9 2 7 1 5 m—bheeﬁﬁeer—sefeé&b
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employees’ retirement account in the officer’s credit. The stat

Section 75. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 330
[HB 299]

ANACT AUTHORIZING THE CREATION OF STATE DEBT THROUGH THE
ISSUANCE OF GENERAL OBLIGATION BONDS; APPROPRIATING THE
PROCEEDS OF THE BONDS FOR DEPARTMENT OF TRANSPORTATION
EQUIPMENT STORAGE BUILDINGS; PROVIDING FOR OTHER MATTERS
RELATING TO THE APPROPRIATION; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Definitions. For the purposes of [sections 1 through 7], unless
otherwise stated, the following definitions apply:

(1) “Capital project” means the acquisition of land or improvements or the
planning, capital construction, renovation, or furnishing for the projects
authorized in [section 2].

(2) “Other funding sources” means money, including special revenue fund
money, that accrues to an agency under the provisions of law.

Section 2. Appropriation of bond proceeds and other funds. The
amount of $5,100,000 is appropriated from other funding sources to the
department of administration for capital projects, described as statewide
equipment storage buildings for the department of transportation, contingent
upon the respective authorization of general obligation long-range building
program bonds by the 59th legislature and the sale of bonds by the board of
examiners.

Section 3. Authorization of bonds. The board of examiners is authorized
to issue and sell general obligation long-range building program bonds in an
amount not exceeding $5,100,000 for the capital projects described in [section 2]
over and above the amount of general obligation long-range building program
bonds outstanding on January 1, 2005. The bonds must be issued in accordance
with the terms and in the manner required by Title 17, chapter 5, part 8. The
authority granted to the board by this section is in addition to any other
authorization to the board to issue and sell general obligation long-range
building program bonds.

Section 4. Agreement with department of transportation. The board
of examiners and the department of transportation may enter into an
agreement for the construction of equipment storage buildings, under which the
department shall pay the state treasurer, for deposit in accordance with
17-2-101 through 17-2-107, an amount, as determined by the state treasurer,
that is sufficient to pay the principal and interest due on the bonds and notes
from which the appropriation was made. The agreement must further provide
that income from the investment of bond proceeds, unused principal, and the
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reserves not required for construction costs may be credited against the
department’s payment obligation. Payment by the department must be made
from available funds.

Section 5. Planning and design. The department of administration may
proceed with the planning and design of capital projects prior to the receipt of
other funding sources. The department may use interaccount loans in
accordance with 17-2-107 to pay planning and design costs incurred before the
receipt of other funding sources.

Section 6. Capital projects — contingent funds. If the capital projects
authorized in [section 2] are financed, in whole or in part, with appropriations
contingent upon the receipt of other funding sources, the department of
administration may not let the projects for bid until the department of
transportation has submitted a financial plan for approval by the director of the
department of administration. A financial plan may not be approved by the
director if:

(1) the level of funding provided under the financial plan deviates
substantially from the funding level provided in [section 2] for that project; or

(2) the scope of the project is substantially altered or revised from the
preliminary plans presented for that project in the 2007 biennium long-range
building program presented to the 59th legislature.

Section 7. Legislative consent. The appropriation authorized in [section
2] constitutes legislative consent for the capital projects contained in [section 2]
within the meaning of 18-2-102.

Section 8. Requirement for approval of state debt. Because [section 3]
authorizes the creation of state debt, a vote of two-thirds of the members of each
house of the legislature is required for enactment of [section 3]. If [section 3] is
not approved by the required vote, [this act] is void.

Section 9. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 10. Effective date. [This act] is effective on passage and approval.
Approved April 21, 2005

CHAPTER NO. 331
[HB 324]

AN ACT CREATING THE CRIME OF OBSTRUCTING HEALTH CARE
FACILITY ACCESS.

WHEREAS, the Montana Legislature recognizes that access to health care
facilities to obtain medical counseling and treatment is imperative for the
citizens of this state; and

WHEREAS, the exercise of a person’s right to protest or counsel against a
medical procedure must be balanced against the right of other persons to obtain
medical counseling and treatment in an unobstructed manner; and

WHEREAS, preventing the knowing obstruction of a person’s access to
medical counseling and treatment at a health care facility is a matter of
statewide concern; and
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WHEREAS, the Montana Legislature declares that it is appropriate and
necessary to enact legislation prohibiting a person from knowingly obstructing
another person’s entry into or exit from a health care facility.

Be it enacted by the Legislature of the State of Montana:

Section 1. Obstructing health care facility access. (1) A person
commits the offense of obstructing health care facility access if the person
knowingly obstructs, hinders, or blocks another person’s entry into or exit from
a health care facility. Commission of the offense includes but is not limited to
knowingly approaching within 8 feet of a person who is entering or leaving a
health care facility to give the person written or oral information, to display a
sign, or to protest, counsel, or educate about a health issue, when the person
does not consent to that activity and is within 36 feet of an entrance to or exit
from the health care facility.

(2) A person convicted under this section shall be fined an amount not to
exceed $100.

(3) For purposes of this section, “health care facility” means an office of a
medical practitioner, as defined in 37-2-101, or any other facility or entity that is
licensed, certified, or otherwise authorized by law to administer medical
treatment in this state.

Section 2. Codification instruction. [Section 1] is intended to be codified
as anintegral part of Title 45, chapter 8, and the provisions of Title 45, chapter 8,
apply to [section 1].

Approved April 21, 2005

CHAPTER NO. 332
[HB 346]

AN ACT ALLOWING CERTAIN RETIRED VOLUNTEER FIREFIGHTERS
TO RETURN TO WORK WHILE CONTINUING TO RECEIVE A PENSION
BENEFIT; PRESCRIBING ELIGIBILITY CRITERIA; AMENDING
SECTIONS 19-17-102, 19-17-401, AND 33-22-136, MCA; AND PROVIDING
AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 19-17-102, MCA, is amended to read:

“19-17-102. Definitions. Unless the context requires otherwise, the
following definitions apply in this chapter:

(1) “Active member” means a volunteer firefighter credited with service
under this chapter during the most recently reportable fiscal year.

(2) “Benefit” means the pension, disability, or survivorship benefit provided
under this chapter.

(3) “Board” means the public employees’ retirement board provided for in
2-15-1009.

(4) “Claim” means a request from a member, surviving spouse, or dependent
child for payment of medical or funeral expenses.

(5) “Department” means the department of administration.
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(6) “Dependent child” means a child who is unmarried, whois under 18 years
of age, and who is the child of a deceased member.

(7) “Disability” or “permanent total disability” means permanent total
disability as defined in 39-71-116.

(8) “Fire company” means a fire company organized in an unincorporated
area, town, or village in accordance with 7-33-2311.

(9) “Fiscal year” means the 12-month period that begins on July 1 and ends
on June 30 of the following year.

(10) “Member” means a volunteer firefighter who has service credited under
this chapter.

(11) “Pension trust fund” means the volunteer firefighters’ pension trust
fund established to pay claims and benefits under this chapter.

(12) “Retiree” or “retired member” means a member who is receiving full or
partial participation benefits or disability benefits from the pension trust fund.

(13) “Service” means cumulative periods of active membership that are
credited only in full fiscal year increments.

(14) “Supplemental insurance” means insurance that is carried by a fire
company for the purposes of providing disability or death benefits and that is in
addition to any insurance required by law, including workers’ compensation
insurance.

(15) “Surviving spouse” means the spouse married to a member when the
member dies.

(16) “Survivorship benefit” means the monthly benefit paid to the surviving
spouse or dependent child of a deceased member.

(17) “Volunteer firefighter” means a person who is an active member of an
eligible fire company, except a retired member who has returned to voluntarily
serve with a fire company as provided in 19-17-401(5), and is not compensated
for services as a firefighter.”

Section 2. Section 19-17-401, MCA, is amended to read:

“19-17-401. Eligibility for pension and disability benefits. (1) To
qualify for a full pension, partial pension, or disability benefit under this
chapter, a member shall meet the requirements of subsections (2) or (3) and (4).

(2) (a) For a full pension benefit, a member must have completed 20 years of
service and must have attained 55 years of age, but need not be an active
member of a fire company when 55 years of age is reached.

(b) A member who is prevented from completing at least 20 years of service
may qualify for a partial pension benefit if the member has completed at least 10
years of service and has attained 60 years of age, but need not be an active
member of any fire company when 60 years of age is reached.

(3) An active member of a fire company whose duty-related injury results in
permanent total disability, as defined in 39-71-116 and determined pursuant to
19-17-410, is eligible, regardless of age or service, to receive a disability benefit.

(4) Except as provided in subsection (5):

(a) to receive a pension or disability benefit, a volunteer firefighter may not
be an active member of any fire company; and
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(b) avolunteer firefighter who receives a pension or disability benefit under
this chapter may not become an active member of any fire company.

(5) (a) In the event of a declared national, state, or local emergency affecting
Montana, a retired volunteer firefighter who is not receiving a disability benefit
under this chapter may return to active service with a fire company for the
duration of the declared emergency without becoming an active member under
the Volunteer Firefighters’ Compensation Act and the volunteer firefighters’
pension plan and without loss of previously earned benefits. Only the fire chief
of the fire company may determine who may return to active service. The fire
chief shall prescribe the duties of any retired volunteer firefighter returning to
active service.

(b) A member who is receiving a full pension benefit, as provided in
19-17-404, may return to service with a volunteer fire department without loss of
benefits. A member returning to service under this section may not be considered
an active member earning service credit.”

Section 3. Section 33-22-136, MCA, is amended to read:

“33-22-136. Insurance for spouse and dependents of deceased peace
officer, game warden, or firefighter. (1) Any insurer, health service
corporation, or health maintenance organization issuing group disability
coverage to the spouse or dependents of a peace officer as defined in 45-2-101, a
game warden as defined in 19-8-101, a firefighter as defined in 19-13-104, ex a
volunteer firefighter as defined in 19-17-102, or a retired volunteer firefighter
who voluntarily returns to serve with a fire company under 19-17-401(5) shall
renew the coverage of the spouse or dependents if the peace officer, game
warden, firefighter, or volunteer firefighter dies within the course and scope of
employment. This section also applies to a state employee group insurance
program, a university system group insurance program, an employee group
insurance program of a city, town, county, school district, or other political
subdivision of the state, and any self-funded multiple employer welfare
arrangement not regulated by the Employee Retirement Income Security Act of
1974 that provides coverage for a peace officer, game warden, firefighter, or
volunteer firefighter. Except as provided in subsection (2), the continuation of
the coverage is at the option of the spouse or dependents. Renewals of coverage
under this section must provide for the same level of benefits as are available to
other members of the group. Premiums charged to a spouse or dependent under
this section must be the same as premiums charged to other similarly situated
members of the group. Dependent special enrollment must be allowed under the
terms of 33-22-523(2) and (3). The provisions of this subsection are applicable to
a spouse or dependent who is insured under a COBRA continuation provision.

(2) A disability insurance issuer subject to the provisions of subsection (1)
may discontinue or not renew the coverage of a spouse or dependent only if:

(a) the spouse or dependent has failed to pay premiums or contributions in
accordance with the terms of the disability insurance coverage or if the
disability insurer has not received timely premium payments;

(b) the spouse or dependent has performed an act or practice that constitutes
fraud or has made an intentional misrepresentation of a material fact under the
terms of the coverage; or

(c) the disability insurance issuer is ceasing to offer coverage in the group
disability market in accordance with applicable state law.”
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Section 4. Coordination instruction. If Senate Bill No. 197 and [this act]
are both passed and approved, then [this act] is void.

Section 5. Effective date. [This act] is effective July 1, 2005.
Approved April 21, 2005

CHAPTER NO. 333
[HB 436]

AN ACT ALLOWING A SUBDIVIDER TO DONATE LAND TO A SCHOOL
DISTRICT, SUBJECT TO APPROVAL OF THE LOCAL GOVERNING BODY
AND ACCEPTANCE BY SCHOOL DISTRICT TRUSTEES, TO FULFILL
PARK DEDICATION REQUIREMENTS FOR SUBDIVISIONS; AND
AMENDING SECTIONS 7-16-2324 AND 76-3-621, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-16-2324, MCA, is amended to read:

“7-16-2324. Sale, lease, or exchange of dedicated park lands. (1) For
the purposes of chapter 8, part 25, and this section, lands dedicated to the public
use for park or playground purposes under 76 3 621 er—a—samﬁ&r—st&bu%e—ef

are cons1dered county lands unless conveyance to a
governmental unit other than a county is provided by law or agreement.

(2) A county may not sell, lease, or exchange lands dedicated for park or
playground purposes except as prov1ded under chapter 8, part 25, and this
section.

(3) Prior to selling, leasing, or exchanging any county land dedicated to
public use for park or playground purposes, a county shall:

(a) compile an inventory of all public parks and playgrounds within the
county;

(b) prepare a comprehensive plan for the provision of outdoor recreation and
open space within the county;

(¢c) determine that the proposed sale, lease, or exchange furthers or is
consistent with the county’s outdoor recreation and open space comprehensive
plan;

(d) publish notice as provided in 7-1-2121 of intention to sell, lease, or
dispose of the park or playground lands, giving the people of the county
opportunity to be heard regarding the action;

(e) if the land is within an incorporated city or town, secure the approval of
the governing body for the action; and

() comply with any other applicable requirements under chapter 8, part 25.
(4) Any revenue realized by a county from the sale, exchange, or disposal of
lands dedicated to public use for park or playground purposes must be paid into

the park fund and used in the manner prescribed in 76-3-621 for cash received in
lieu of dedication.”

Section 2. Section 76-3-621, MCA, is amended to read:

“76-3-621. Park dedication requirement. (1) Except as provided in
76-3-509 or subsections (2), (3), and (6);-and{H through (8) of this section, a
subdivider shall dedicate to the governing body a cash or land donation equal to:



1131 MONTANA SESSION LAWS 2005 Ch. 333

(a) 11% of the area of the land proposed to be subdivided into parcels of
one-half acre or smaller;

(b) 7.5% of the area of the land proposed to be subdivided into parcels larger
than one-half acre and not larger than 1 acre;

(c) 5% of the area of the land proposed to be subdivided into parcels larger
than 1 acre and not larger than 3 acres; and

(d) 2.5% of the area of the land proposed to be subdivided into parcels larger
than 3 acres and not larger than 5 acres.

(2) When a subdivision is located totally within an area for which density
requirements have been adopted pursuant to a growth policy under chapter 1 or
pursuant to zoning regulations under chapter 2, the governing body may
establish park dedication requirements based on the community need for parks
and the development densities identified in the growth policy or regulations.
Park dedication requirements established under this subsection are in lieu of
those provided in subsection (1) and may not exceed 0.03 acres per dwelling unit.

(3) A park dedication may not be required for:

(a) a minor subdivision;

(b) land proposed for subdivision into parcels larger than 5 acres;
(c) subdivision into parcels that are all nonresidential;

(d) a subdivision in which parcels are not created, except when that
subdivision provides permanent multiple spaces for recreational camping
vehicles, mobile homes, or condominiums; or

(e) a subdivision in which only one additional parcel is created.

(4) The governing body, in consultation with the subdivider and the
planning board or park board that has jurisdiction, may determine suitable
locations for parks and playgrounds and, giving due weight and consideration to
the expressed preference of the subdivider, may determine whether the park
dedication must be a land donation, cash donation, or a combination of both.
When a combination of land donation and cash donation is required, the cash
donation may not exceed the proportional amount not covered by the land
donation.

(5) (a) In accordance with the provisions of subsections (5)(b) and (5)(c), the
governing body shall use the dedicated money or land for development,
acquisition, or maintenance of parks to serve the subdivision.

(b) The governing body may use the dedicated money to acquire, develop, or
maintain, within its jurisdiction, parks or recreational areas or for the purchase
of public open space or conservation easements only if:

(1) the park, recreational area, open space, or conservation easement is
within a reasonably close proximity to the proposed subdivision; and

(ii) the governing body has formally adopted a park plan that establishes the
needs and procedures for use of the money.

(¢) The governing body may not use more than 50% of the dedicated money
for park maintenance.

(6) The local governing body shall waive the park dedication requirement if:

(a) (i) the preliminary plat provides for a planned unit development or other
development with land permanently set aside for park and recreational uses



Ch. 334 MONTANA SESSION LAWS 2005 1132

sufficient to meet the needs of the persons who will ultimately reside in the
development; and

(ii) the area of the land and any improvements set aside for park and
recreational purposes equals or exceeds the area of the dedication required
under subsection (1);

(b) (i) the preliminary plat provides long-term protection of critical wildlife
habitat; cultural, historical, or natural resources; agricultural interests; or
aesthetic values; and

(i1) the area of the land proposed to be subdivided, by virtue of providing
long-term protection provided for in subsection (6)(b)(1), is reduced by an
amount equal to or exceeding the area of the dedication required under
subsection (1);

(c) the area of the land proposed to be subdivided, by virtue of a combination
of the provisions of subsections (6)(a) and (6)(b), is reduced by an amount equal
to or exceeding the area of the dedication required under subsection (1); or

(d) (i) the subdivider provides for land outside of the subdivision to be set
aside for park and recreational uses sufficient to meet the needs of the persons
who will ultimately reside in the subdivision; and

(i1) the area of the land and any improvements set aside for park and
recreational uses equals or exceeds the area of dedication required under
subsection (1).

(7) Thelocal governing body may waive the park dedication requirement if:

(a) the subdivider provides land outside the subdivision that affords
long-term protection of critical wildlife habitat, cultural, historical, or natural
resources, agricultural interests, or aesthetic values; and

(b) the area of the land to be subject to long-term protection, as provided in
subsection (7)(a), equals or exceeds the area of the dedication required under
subsection (1).

(8) Subject to the approval of the local governing body and acceptance by the
school district trustees, a subdivider may dedicate a land donation provided in
subsection (1) to a school district, adequate to be used for school facilities or
buildings.

8)(9) For the purposes of this section:

(a) “cash donation” is the fair market value of the unsubdivided, unimproved
land; and

(b) “dwelling unit” means a residential structure in which a person or
persons reside.

€9)(10) A land donation under this section may be inside or outside of the
subdivision.”

Approved April 21, 2005

CHAPTER NO. 334
[HB 440]

AN ACT PROVIDING THAT ADMINISTRATIVE RULES OF THE
DEPARTMENT OF AGRICULTURE INCLUDE A REQUIREMENT THAT
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THE OWNER OF AN ANHYDROUS AMMONIA TANK PLACE A LOCK ON
THE TANK; PROVIDING THAT A VIOLATION FOR NOT INSTALLING A
TANK LOCK MUST BE CONSIDERED A MINOR OFFENSE FOR A
CERTAIN PERIOD OF TIME; PROVIDING FOR AN ANHYDROUS
AMMONIA TANK LOCK PROGRAM; PROVIDING AN APPROPRIATION;
AMENDING SECTION 80-10-503, MCA; AND PROVIDING AN EFFECTIVE
DATE AND A TERMINATION DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 80-10-503, MCA, is amended to read:

“80-10-503. Rulemaking authority and requirements. (1) The
department shall adopt rules for the design, construction, repair, alteration,
location, installation, and operation of anhydrous ammonia facilities. Sueh The
rules must be in substantial conformity with nationally recognized safety
standards for the storage and handling of anhydrous ammonia. The rules shal
must require the owner to place his the owner’s name, and the owner’s phone
number, and a lock on his the owner’s anhydrous ammonia tank or tanks. The
department may adopt additional rules necessary for the protection and safety
of persons employed in anhydrous ammonia facilities, persons using anhydrous
ammonia, and the public.

(2) The rules must include a provision under which new or existing facilities
may apply for a temporary or permanent variance from any requirement of the
rules. The rules must provide criteria for granting or denying a variance request
and must provide for written notice and public hearing on any variance request.

(3) The department shall coordinate its rulemaking activities with other
executive branch agencies and departments by providing them with timely
information on the adoption of the rules, inviting and encouraging their
participation, giving due weight and consideration to their comments and
testimony, and coordinating interdepartmental meetings on matters pertaining
to the adoption of the rules.

(4) (a) Subject to subsection (4)(b), for purposes of 80-10-303, a violation of the
requirement for having a lock on an anhydrous ammonia tank must be
considered a minor violation.

(b) If the department is not appropriated enough funds to purchase tank
locks for all of the tanks owned by retail vendors in Montana, the department
shall disburse the locks in a fair and equitable manner and keep a record of those
who received locks and those who did not. Those that did not receive a lock may
not be found in violation for the purposes of 80-10-303.”

Section 2. Anhydrous ammonia tank lock program — purpose —
account. (1) The purpose of the anhydrous ammonia tank lock program is to
distribute high quality tank locks to retail vendors of anhydrous ammonia to
prevent theft of anhydrous ammonia for the purpose of making
methamphetamine.

(2) The department shall purchase and distribute anhydrous ammonia tank
locks to retail vendors of anhydrous ammonia in Montana. The department
sha